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hn. * 

this Werk 8 well 2 ſortder V N 
makes its Appearance in Publick anrecom- 
mended, and without even the * 
Name to the Title Page, yet he hopes u 
Peruſal it will be found to be as uſefu 
the former, and conſequently be as well 
received by the Publick. 


Here the Reader will find a large Collec- 
tion of modern Caſes, argued and adjudged 
in the High Court of Chancery, which are 
not to be met with in any k alread 
publiſhed; and as great Cate hath beeũ tagen 
in collecting them, the Author — they 
will meet with Approbation. 


He can aſſure the Publick that he has 


carefully corrected and examined each Proof f 


Sheet with the Originals, which is a Method 
few Gentlemen have taken in a Work like 
this, where ſurely it is moſt neceſſary; for 
every Man is ſenſible of the Trouble of a 
wrong Reference. 
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Vol. II. | d - 


THE PREFACE 


+ He hopes the candid Reader will excuſe 
all Faults, and ſay with the Poet, 


Non Ego paucis 
fender Maculis, quar aut Ineuria , 
r 


„The Author's own Faults in the former 
Edition, and Errors of the Preſs, are care- 
fully corrected in this Second, beſides the 
Addition of many References, and conſide- 
rable Improvements from new Caſes. 


- * 
* 6 


— 


„ wu 1 


Mrvote TaurLe, "Og 
Tam Tann, 1769. 


my 


' OF 


NAMES or 


A. 


e and Abergavenny, N I. 6.4 
2 


148. c. 6. p. 179. c. J. 
757. c. 1. 
Wha er 566. e. 3. 


Acton end AQon (er Pearce), p. 494. 6. . 


Acherly and Vernon, 5. 209. . 4. 
TW 


19. 
Adams and Clarke, p. $57. 6. 24. Pf. $67. 


Adams and Bohun, p. 205. c. 4. 

Adams and Cole, p. 143. c. 15. | 
Atloſe (or Ayliffe) and Tracy, p. 19. c. 15. 
. 0. c. 25. | 1 


3 ), P. 780. c. 1. 
2 7 r 


Thomas, p | 
c. 6. 
Albemarle Ge of) nd Buch (Er ol) 


r 
and Ellen, p. 290. . 3. 


All Souls College «xd Coddrington, p. 324 


c. 23. 


Allen a Pendlebury, 8 14. . . 


Aliſon's Caſe, p. 22. c. 2 739. c. 7. 
Alardes and Embel and 12 92. 
in a Notes to c. 4. 


. 305. c. 2. P. 306. 
6. J. P. 342. c. I. 
n.. 

(ex ) P. 127. by way of Note. 
1 267. 6 1. 7. 
373+ . 5. 


Amhurſt et al' 2 Selby, p. 456. 6. I. 
Andrews and Waller, p. 233. c. 219. 
Andrew and Brown et Ux', p. 490. c. 5 
Angier and » þ- 15 0. . 8. 


Angier , Brochwell, 7 464. by way of - 


Nate at ( 


Annelley and Aſhurſt, 31. c. 4. 
1 


3 623. & 14. 
\ngell exd Smith, 5. 933. c 1. 


of for- 


212. . 2. 
2 p e. þ 558. 


—— a4 Curzon, . 75. Nite ts 6. 32. | 

Aſtrey's Caſe, p. 8. c. 2. 

„. S7. e. 7. | 

— Brad, p. 176. c. 17. p. $32. 
4“ . 

Attorney General and Hooker and Somner | 

and Hooker, Laſpe 6. 45. 


5p. 204. c. 4. 


| P. 470. 4 


| „ 530. . 6. 


- od Hutſon, p. 1932. c. 9. 
4 — and Sands, 5. 465. . 3. 


P. 508. 4 . 


and Bamficld, p. 299. c. 
Es 


and Hart (Lady), p. 198. 
c. I. pP. 750. c. I. 


f (Sir Jo.) p. 1. 6. 1. $- JO 6 4. 


and Sudell, &c. p. 377- 


c. I. 
b — end Taylor, p. 396. c. I. 
and Lord Gore, p. 195. c. 16. 
1 and ———, . 79. . 4. 
| — and Ardern, p. 193. c. 13. 
| | A:torney 


2 p 


THE "OI" 

THE CASES. — 

40 n 
P. 294. . 24. 

Andrews end Powers (or Powis), p. 377. 
c. 6. . 421. Es 3. ä 

| Appleyard aud Wood, p. 23 13. 9 
aer 

Arundell 24 4 673. . 8. 4 

Arthington » 5. $18. « & 5 
675. c. r. 


6 1 


end Leigh, p. 201. YO 


. | 
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A TABLE OF THE NA 
— and Hickman, p. 193. 6. 


and Wyburgh, p. 167. c. 
11. * Py 444 9. 632. 


23. g WY 


FIT on 235. 6. 23. 

«ad Hall, p. 293. c. 21. 
— 2 the of Falkes 
Battely, Appellants, and Sutton and 

14. c. 23. 

— &. 298 & | 


— 


— 


— e«d Randall, 742. & . 
Adkinfon at Hutchinſon, þ. Ed 'S 


1 -, 5. 76. 6. 40. 
— cd Farr, þ. 247. . 32. p 585. 6. $- 
A—_ 778. «. 1. 
Atwood cad Lambrey, 


© 734. 6% 
P. 497. E- 16. 
e 19. 4. 15. 7 + $0. 6: 23. 


| B. 
Baldwin and Baniſter, g | 
3 Ranſden * Wa- 760. 


Balh and Hyham, p. 741. c. 8. 


Ball ad Burnfard, þ. 667. c. 1. 
3 — pþ 172. c. + * 605 
c. 20. | 


Barniley his Caſe, 5. 580. 6. I. | 
Batten and Whorewood, f. 725. . 3. 
Ballett and Sprainger, p. 618. . 2. 
Baſil and Acheſon. F. 529. . 3. 2 (= 
4. J. $- O18, . 1. 

Batton 2% Earnley, p. 456. 6. 9. 


Barton (ex . 265 Go 
STE 1 


| rn 


— 


MES OF THE CASES. 


pw and Bateman, p. 214. c. 18. 
(Lord) and Scale, p. 414. Note 


fo 6. 16. 


0 


$ 


* 


5 
L 


6 14. P. 472. 4 1. 
277. 6. 11. | 
5. 748. 6. I. 
Can 6. II. 
230. « 4 


2 "his Gale, 
and 


Te 


7 


434- . 14. 
p 71. 6. 1. 


F 


11 


I» 
> 


be. 163. c.27. P. 122. 4. 
p. 366. c. 8. 
and Davies, f. 14. & 6. 
Bennett and Whitchead, p. 7. c. 17. þ- $88. 
Co 3. 


r 
Hy" 


nd Gardiner, p. 7 
or Barnard (Lord) hi (Caſe, „ 244. 


Bouiſon (bir Edward) nd kane. 7 
285. c. 4. 


14. 
Bateman (ex f YR 9. 7. 114. 


7. 
Banbury and Bolton, p. 279. by Note. 
Baſket aad Pierce, p. 473. 6. 4- wed 
Bays and Bird, p. 746. c. 5. 
Barnwell ad Ruſſel, p. 138. c. 7. | 
Bath (Ear} al) and Sherwin, f. 171. c. 1. 
Es 11. be * 


dae K . Date 2nd & of 
St. Paul's, 5p. 26. 6. 30. 

Bennet and Davis, p. 154. . 18. 

Becket a Bootley, p. 395. 6. 7. 

Bedford and Backbouſe vel Bacchus, p. 615. 


and Hooper, p. 770. c. 6. 
4278 = + 765. 6. 17. 
Gandy, 24 „ 6. 4. ws 
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Bodvil a The Biſhop of Meath, p. 11. 6. 15. 
Bovey and Tracey, p. 163. c. 23. 
Borough of licheſter's * 9. 200. . 7. 
Bonet and Longdon, p. 387. c. 9. 
n p. 461. c. 13. 
Bootle and „t. 
Bolton (Duke of) and Deane, 5. wm 6. 2. 
Branſby and Keridge, p. 767. . 
/ 1 N N Dutcheſs of Aaron, p. 614. 
Birch C- 
p. 203. by of Note to c, 1 . | Brook (Lord) and Lady Hertford, p. 630. c. 2. 
Bilſon and 7225 15. n $13: 6, I. 
Bilkop of Worceſter! and One of his Copy- — ons P. It. 4 14. 5. 578. 
boldera, p. 225. 6. 1. 6. 5. 
. 57 by Broadway and Mooterofs, b. 259. Nate a 
A 250. ole 

the Y 4 EM Bean and Wilbraham, p. 372. . 18. 


| Videp. 372. . 21. and the fates there. | 


"and Attorney Ge- Brown and Barkham, p. $30. c. 9. p. 611. c. 6. 
neral, p. 570. c. 2. Brown aad Pitman, A & 4 


. 


 _ Blackbourn a Webſtcr, p. 750. «. 3. Brown et Ux' and Elton, p. 241. . 29. 
Blackhall 2 Combes, p. 125. c. 7. Brockman and Honyw p. 160. c. 3. | 
Blackler Webb, p. 332. c. 8. Broderick ad Brudcrick, p. 244. of p- 
Blundell a Barker, f. 258. c. 11. 7. 268. 480. . 11. 

c. 19. Brown and Litton, p. 5. c. 5. P. 732. c. 2. 
Blue and Marſhal et Uz', . 454 . 13. Bravell and Pocock, p. 262. c. 2. | 
Blakeway «nd Earl of . 579. . 6. Brewen and Brewen, p. 565. c. 4. 

Blandy and Widmore, p. 352. c. 11. Brown and Gibbs, p. 385. c. 2. : 
Blithe's Caſe, p. 85. c. 1. I Brooks (Sir R. A Lady N 144 1 
Blake I e 0 and Stratton, f. 52. c. 8. p. 260. 
— Jo 84. . 5. 5. 260. c. 1. . 3. 

7. 371. 4. 11. P. 479. . 6. | Brinfdel and Sir John Thompſon, p. 60. 4. 7. 
Bloxton and Drewit, p. 417. c. 3. Bradley and Stratcl®y, p. 760. c. 9. 


Blewin — — b. 127. . 14 | Bridges and Beere, . 34. 4. 2. 
ohon, þ. 476. . 1. P. 758. Bryan 4 Wolley, P. 132. , 3. 

5. | Brain and Wooley, p. 55. Nute to c. I. 
Blackborn end Edge, et econt” p. 62. c. 3. Bradley and Powell, 5. 253. c. 13. 7. 657. 
Blackwood aad Norris, p. 147. . 5. 6. 11. | 
Blackborn azd Edgely, p. 182. c. 2. p. 313. ; Brotherow and Hood, p. 144. c. 17. 

6 A 4. 324. 6. 27. p. 660. 6 - 5. p. Brickey and Donington, p. 253. c. 10. 

702. | Brunker er Bunker and Cooke, f. 295. c. 1. 
Blackwell <4 Dry; 2. 556. 6. 20. Vide | Brice and Smith, p. 317. c. 32. - 


p. 564. (D) . 11. | Bridges and Bridges, p. 330. c. 7. 
Blake and Blake, p. 621. . 5. Brooks and Taylor, p. . 
Blackborough «ad Davis, p. 442. c. 7. — and Longley et al', p. 416. c. 14. 
Blith et al' and * of Daruley, p. 468. c. | Brince and Hartpole, p. of c. 18. 
I7. Bohn 711. c. 7. Brotherſe and Bence, p. 6155. 6. II. 
and Afcott, p. 65y. oye Iv Burk and Morgan, p. 767. e. 3. 


5 ck and Fawcett, p. 82. c. 7. p. 492. 6. 8. 
Beuel © adi et al', p. 495. . II. | Burting and Stonard. p. 449- 6. , 


Boſvil a Brander, p. 113. 6. 3, 4. I Burton an Pier point, p. 627. c. 7. 


Bowers and Littlewood, p. 439. c. 37. Burdet (Sir Robert, and Hopegood, . 292. 
Bowyer and Peake, p. 133. c. 1. „ 3; 5 

Boothly er Boothby and Vernon, p. 727. c. Ws Burnet and Theob: Id. Yo = b. . 

Bow a Smith, f. 206. c. I. Burridge and Brac yl, b. £52. c. © 


Bowler and Smith, . 371. 6: IS f. 504. | Burlace Jp ary 631. 6. 1. 


& 43 Butler and Wallis and Cooke, . $53. c. 1. 
Bourne and Dodſon, 5. toz. c. 9. Buggins and Yates, p. 5C3. 4 4. 
Bourke and Bridgeman, p. 74. & 235. * and Youn: 2s fo 357. c. 23. p. co. 
Boſanquet and Daſhwood, p. 7. . 19. f. 58. „. 5. 
c. 10. p. 534. . 1. Purton and Malnon, 9. 14. c. 3. H. 179. c. 6. 


| Buckle 7 
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Buckle an! Mikuan, g. 10. c. 6. p. 138. ' Caſhborn and Ingliſh and Scarf, p 


Bullock and Bulloch, SIT. „ 7. þ. 311. 


. p. 23. c. . 6. 
Burdock's Caſe, p. 104. 2 p. 125. 8 
Buſh ex parte) p. 109. 
„ 1 c. 6. 

Burk and Morgan, p. 621. c. 6. 

Burroughs and Jemineau, p. 476. c. 2. f. 


24. 6. 7- 
Buckhouſe and Croſby et al', p. 32. c. 44. 
Buckingham (Duke of ) and 5. 279. 


Bunker and Cook, p. 293. c. I. 
Burnet and Coby, p. 307. c. 29. 
Butler . Ry p. 481. c. 16. f. 
9 

e (Duke of } aud The Dacheſs of 

Buckingham, a 1 others Exe- 

cutors and Truſtees of John Duke of 

Buckingham, p. 526. c. 11. 

— — . 
—Y c. J. 
Zut and Burk, p. 6 84. 6. 
Buckley and Arnold, p. 752. c. 2. 
| Buſhnell and Parſons, f. 540. c. 3. 


C. 
Carter and Carter, p. 23. c. 24. 7. a6 
I OR OO * as. p. 136. 


Carrick and Errington, 2 623. c. 13. 7. 
624. c. 20. . 625. c. 21, 22, 23. 
Carleton and Brightwell, p. 733. c. 10. p. 


c. 4. 
We 622. „ 18. 
Caſwell (cx parte) p. 106. c. 9. f. 114. c. 7. 
Cazalet (ex parte) Pp. 114. c. 7. 


Carteret (Lord) and Paſcall, p. 19. c. 15, 16. 


P. 90. c. 17. 
Can and Can, p. 417. c. 5. 
Can and Can, p. 28. (Note.) 
Car and Counteſs of Burlington, p. 529. c. 2. 
Carter and Bernardiſton, p. 224. c. 5, 6. 
Carliſle (Farl of) and * 7. * 6. 2. 
Callow and Mince, p. 396. | 
Caſon and Round, p. 594. c. = 
Caf axd Waterhouſe, 2 _— 4. 5 


Carol and Chamberlyn, p. 55. Note to c. J. 
Calvering's Caſe, p. 9. c. "ag 
Cagaler ex parte), p. 106. c. 9. 


Carteret (Lord) and The Executors of Mrs. 
Herbert, p. 140. c. 14. 

Caſtleton (Lord) and Lord Fanſhaw, 1. 254. 
Cc. 1. F. 259. 6. 1. 

Cart and Rec ves, p. 423. . 7. 

Carter au Eletſoe, p. 540. c. 5. 

Calmady ad Calmady, f. 459. . 20. f. 
628. c. 9. 

Carry ard White, f. 722. c. I. 


Chandos 


789. c. 6. 
Caſtlemain (Lord) 2 Lord — 7 fag 758. 


4. 7. 
2 an Blifſett, p. 341. c. 19. p. 703. 


Chambers and $41. . 2 
Cha 21 735. . 


maple > agen af; c. 21. 


"+ 
c. 24. P. $60. 6. 6. 


Chaplin and Chaplin, p. 220. 6. p. 384. 


ce. 10. þ. 385. 4. 11. 650. c. 32. i 
Charlton —— > wt 6. 14. P. 463. 
6. 20. p. 470. e. | 
Cheſter and Cheſter, 4 330. c. 9. 
Chancer's Caſe, p. 114. c. 5. 
Chaplin ad Horner, p. 721. . 4 
Child (Sir Cæſar) an Frederick, p. 180. c. 1. 
Chamberlaine a Chamberlaine, p. 43. c. 2. 
» P. 415. c. I. 
OO » Þ 465. c. 4. 
Chiſwell and Blackwell, 5. 157. c. 1. 
Chion (ex parte) p. 114. . 5. 
Charles and Andrews, p. 37. c. 4. * 
6. 9. P. 388. . 15. 
et Ux' and Lee, p. 350. c. 3. 
Champney a Champney, 7. 640. ). 
Cheevers and P. 67. . 4. þ- 
172. c. 2. 
Chancy and Wotton, p. 354. c. 18. 
Child and Pitt, p. 100. c. 4. 
Chriſtmas and p. 152. c. 16. 
Chambers and Chambers, p. 35. c. 4. 
Cheval and Nicholls, p. 63. c. 7 7. 


Chapman «xd Spencer, p. 163. c. 21. 


Chancy's Caſe, p. 354. c. 18. 
Chapman and Turner, p. 426. 6. 22. 


450. Note at (I). p. 464. Note at ( | 
(Duke of j and Talbot, þ. 89. 13 
P. 145. c. S. P. 253. c. 12. P. As. c. 20. 

P. 730. c. 1. 
0 laine , White, p. 644. c. 14. 


Clavering and Weſtley, p. 224. c. 8. 
Clavering ad Clavering, p. 589. . 2. 
Clavering's Caſe, p. 489. c. 1. p. 691. 6. 1. 

* 726. 6. 5. 


Clarkſon and Hanway, 7. 482. 6 d- 4 - 


510. c. 2. 


Cleaver and Spurling, p. 270. c. 29, 30, 31. 


Clifford Lord's) Caſe, p. 711. 6. 5. 

Claren don (Farlof} and Hornby, p. 629. . 1. 

Clifron and Birr, p. 555. c. 17. 

Clarke a4 Perrier, p. 707. c. 1. 

and Turner, p. 492. c. 1. 

Cleveland Duke of) and — Execu- 
tors, p. 70g. c. 4. 


Clark and Ward, p. 474. 6. 1. 


Cleland and Cleland, p. 170. in a Note ts 
c. 26. 


Clarke and Abbot, p. 606. c. 41. 


Clanrickard (Earl of) ard Burk, f. 79. c. 2. 


| Clarke et Ux and Lucy, p. 213. c. 4. 


| 


736. c. 
168. . - p. 188. 


| Pr 
Farewell, ' 


end Layer, . 664. . 12. 


. 
P- _ — Note at (B). 
Cotton (Executors of) «ad Catlyn, p. $25. 


| not 

Coleman and Wince (er Winch), p. 498. 
6. 19. f. 598. . 19. | 

| GAA ——, . 1.39. . 12. 

Cotton King, p. 53- . 10. 
OTST TORS 298: 6 3- p. 726. 


8 {Counteſs Dowager of) and Earl 
7 87. c. 9. P. 660. c. 8. 
P. 673. «. 

o 348. . 27. 


W $ 269. c. 22, 23. p. 270. 


Coleſworth end Bangwin, &c. p. 438. . 28. 

. c. 24. P. 135. 

3 

Cowper a Clarke, p. 22g. 6. 14. p. 163. 
c. 22. 229. 

ES: p. 64. c. 9. p. 264. 
as 6. * c. 33, 34. P. 45. . 21. 
Cox ( 7) her Caſe, p. 182. c. 6. p. 258. 
6. 13. p. 469. c. 21, 22. p. 676. c. 1. 

Collins and Plummer, p. 36. c. 1. 

Comb's Cafe, p. 128. c. 2. p. 576. c. 2. 

Copeland and Stanton, p. 417. 6. 4. ü 

Cook and Oakley, p. 323. 6. 19. p. 438. 
4 32. - 

Copeland and Hanton, $. 417 c. 4. 


Copeland and 113. bo 2. 
r 
Corus and Farmer, p. 34. c- Sf | 

Colt a Woollaſton, p. 482. . 21. 
Cotterel a Purchaſe, p. N c. J. 5. 592. c. 9. 
Cow, axd Cely, ?. 165. c. 3. 


| Criſp and Heath, p. 5 7. 6 13. 


Cornwallis (Lord) his Caſe, p. 250. c. 2. 
5. 466. 6. 10. 
W WI Þ 290. . 4. p. $32. 


Codringron and England, p. 241. c. 32. 

wy 4 Goodfellow, p. 100. c. 1, 2. p. 
448. c. 1. 

Comyns a Thompſon, p. 769. Note at (E). 

Coleman and Upcot, p. 45. 6. 9. 

Cockrain and Blantrice, p. 240. c. 23. 

Conway and Stroude, Pr 77. c. 3. 


P. 9. . 1. 
Coller and De Golls and Ward, p. ws. « & „ 
P. 983. e. 5 
Combes a Throckmorton, p. 742. c. I. 
Combes aud Proud, p. $94. „„ | 
* p. 223. C. I. 
Cox (Sir Charles) his Creditors, their Caſe, 
2. 462. c. 19. . 463. c. 21, 22. | 
Colcheſter a Colcheſter, p. 281. 6. 3. (D). 
5. 491. 6. f. 


Cole and Rawlinſon, p. 300. c. 13. 
Coulſon 2 Coulſon, p. 318. . 34. 


ns TR F 371. c. 12. p. 76r. 


One (the Rebere) and Bir e Trends: 
diſton, p. 430. c. 9. p. 703. c. 1. 
Cole a Rumney, p. 453. c. 6. 
Croyſton and Danes, p. 47. Note te 6. 5. 
Crull and Dodſon, p. 51. c. 28. 
Craven and Wright, p. 68. c. 2. 


dps Canddgnna 81. c. 3. P. 244. 


c 104. c. 2. 506. 8. 1 4 

I . 182. af 4 "Oy 

_— and Middleton, Colliſon et al p. 
1 Cc. 1. 

Crew aad Joliff, © 237. 4. 1. 

Croſs and Adden roke, 5. 298. Note to c. 10. 

Crockſord and Winſell, p. 322. c. 15. 

Cranmer's Caſe, p. 350. c. 2. 

Cray and Willis, p. 389. . 17. 
P. 458. c. 4. P. 537. 6. 1. 

Croft and Pyke, p. 397. c. 12. p. 451. c. 6. 
= 462. c. 18. 


Croft (Lady) her Executors, and Lyndfay 
and Covill, p. 452. . 1. 


8 (Lady Betty) her Caſe, p. 517. 


Cru a and Barley and hate. 543. 
c. 15. 
Crockat and Crockat, p. 569. c. 


p 


P. 457. c. 2. 


Cud and Rutter, p. 1 . 
Chan. 534. S. C. cited by 
Scould and Butter. 

Cutterback and Smith, p. 459. c. f. 


Prec. 


3. 
Vide 
the Name 


in 
of 
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Cure (ﬆ Eure) * Howard, p. 700. 6. 1. 


D. 

_—_ Es p. 61. e. 
217. 4. 7. . 236. c. 3. . 351. 4. ). 
and Franklyn, b. 631. « 2. 

Day and Savage, p. 278. Note to c. 2. 

Davers and Davers, p. 28g. c. . 

Dalby end Pawlett, p. 765. 4 18. 

„ ppt 1. (F). 
7. 6 

Divers et af ud Dewes r. f 299. . 14. 

P. 443. 6. $3» $4» S. 
323. e. 20. 
P. 326. „ 35. f. 481. 


and D' Avers, p. 562. c. 10. 
Deveniſh a Baines, p. 222 
Delove and Bellamy, p. 66 
F — _ p. 119% 


Deſbody be yo þ. 365. e. 21. 


e 4 of) and Atkins, p. 442. . 49- 
þ- 468. . 15. 


ln 481. c. 12. 
* p. 500. 6. 29. P. 673. 


2 dart (Duke 322 Girdler, p. 

181, c 

moms. our. The: Gy Gaye on af, 
et econt”, p. 194. c. 15. 
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Dockſey and Dockſey, p. 41s. 6. 4. P. 430. 
6.8. P. 506.c.1. - 
Dormer and Bete, 5. 136. . f. 5. 434- 
6. 15. 
n 543. 6. 18. 
Dormer (Jade) his Caſe, p. 381. 4. 2. 
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Dunne an# Cranes, S. 7b. . 10. p. 629. 
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Elſiot and Merryman, f. 450: 6 6. . 686. 
6, 14 
Elliot and Davenport, p. $49 0 . * 
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Kadfworth' end Griffith, p. 395. e. 6. 
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n 646. c. 21. R 
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Vitton 2 Lord Maxfield, p. 175. K | 
Finch a The Earl W Winchelſea, 2 455. 
4. 9. p. 460. c. 11. 
Finner an Longland, p. 263. c. $5 
Fiſher and Forbes, p. 392. . 7. 
and Lemen, p. 732. c. 5. 
Fiſt axd Fiſk, p. 4 
Fiſher a»d Biggs, P. 535. c. 1. 
Fitzgerald and Lord Pang þ: 674. 
* 12. „ 67. 4. . 
Floyd and Buckland, p. 44. c. 7. 5 
Fletcher «ad Bathurſt, p. 0. . 10. 
Floyd and Manſell, p. 1g nba 0 
Flay and Flay, p. 318. . . 
Flower end Sy b. 37. c. 7. 
Floyer an Levington, p. 596. c. 12. 
Fleetwood a T cmpleman, p. * 40. 
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Company, p. 122. c. 2. 


p. 637. 
Gillet at Wins, 213. c. 3. 
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Hender and Smith, p. 266. c. 14. 
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Hickes an Conyers, p. 17. 4. 2. 
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Ive ad Aſh, þ. 244. c. 8. 

hy nl phat @ Be: 644 c. 16 


922 


| K. 

Nen e Sly 7. 196. wo” 

| Keilway and Kolbway, & 431 -< 47. 
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Kitſon and Kitſon, p. 275. c. 4. 
King and Weſton, p. 62. . 2. 
Kingſland (Lord) and Tyrconnel (Lady), 
p. 11. c. 13. P. 658. c. 5. 
Kirk and Paulin, p. 115. c. 9. 
3 and Robins, p. 277. 6. 10. . 88s. 
$+ 
Kirwan a Blake, p. 482. c. 18. 
Kirricke and Branſbey, 5. 508. . 5. p. 744- 
Note ta c. 7. 
Knewell and Gardiner, p. 441. c. 46. 
Knight a»d Kuight, p. A c. 25. 
Knight and Adams, 5. * * 
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.| Langford and Pitt, p. 297. c. 9. 
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Lamplugh ard Lamplugh, p. 41 4 c. 3. 
Lawſon and Lawſon, p. 575. c. 
Lawly and Lawly, p. 71. c. 11. D 578. c. 1. 


p. 586. c. 1. 
Laſſels and Lord Cornwallis, p. 467. c. 1 f. 
Lamplagh and Hebden, p. 170. c. 29. 
Langton and Hall, p. 108. c. 1. 


| Lanefborough (Lord) and Elwood, 5. 57 
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W (Lady) ad Ockſhoth, . 207. 


Lannoy and Lannoy, p. 139- c. 11. f. 775: 


2 4 
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Latin and March, p. 621. c. f. [Luxton and Stephens, p. 241. c. 31. | || 
L'Apoltre * Le Plaiitrie, . 113. in Lucas, . We 

Note to c. 1. c. 11. p. 482. c. 23. if 
Lefebvre or Lefebure (ex parte), p. 116. c. 4. | Lumley and May, p. $14. c. 1. ih 
Leg «ad Turnbul, p. 691. . 4. Ludlow and Macartney, p. 176. c. 24. mink 
uy Shewell, p. 330. c. 5. ILutwyche and Lurwyche, p. 448. c. 12. areal 

Lee (ex parte), P. 97. 6. 3- Luther and Kerby er Kirby), p. 423. 6. 7. ilk = 

Leighton aad * 323. c. 4. p. 774. . 19. Aeg 
Lewis and Chaſe, p. 15 6. J. P. 7 85. c. 5. Lucy ad Bromley, p. 458. . 3. f. 300. THIS 
Leſley's Caſe, p. 738. c. 1. 31. ah 
Llevellyn and worth, p. $79. c. 8. tals th idges et al', p. 708. c. 3. meu 
Le Croy end Eaſtman, p. 6. c. 12. Lyne and Willi, p. 11. Note to c. 16. 
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Lewis and Lord Lechmere, p. 20. c. 17. |Lydcal (Sir Henry) and The Biſhop of 
1250 4 c. 8. Durham, p. 175. c. 13. 


þ 
96. c. 8 Lyre 4 Parnell, Wi 
ns T4 6. 8. re » 241. 6. A 
Lerd Caſtlemain, p. 161. [Lyne (ex parte) a 8 383. c. 5. i | 
c. 12, | „ 832. c. 16. i: bu 
Lechmere and Lady Lechmere, p. 31. c. 42. | 
— and The Excl of Carkfle, p. 258. M. 
6. 14. P. 462. . 17. . 501. c. 35. | Mallatar and Mallabar, p. 6 6 26. 6: 
— ad Blagrave, p. 350. c. 5. | 431. c. 14. þ. $08. „. 6. 
Lemon a Lemon, p. 353. c. 13. Maddox and Staines, p. __ 
Lee and . . 414. . 14. Manaton and O_— 252. c. 8. 
Lewis and Sale, f. 464. by way of Note at | Manning (ex parte), p. 68g. c. 18 
(Q. * and Manſell, p. 747. c. 6. p. 748. 
Legg and Gold wire, p. 719. c. 2. | 
L'Fit and L'Ratt, p. 777. c. 1. Markland (ex parte), 7. 10. c. 6. b. 162. 
Lingen and Souray, p. 553. . 7. | c. 18, : 
Lilly a»d Oſborn, p. 115. . 11. Marlow and Smith, p. 338. c. 3 
Litton and Litton, p. 330. <8. Martin (Dr.) et | > 3 Mk al, 
Lingood (ex parte), p. 99. c. 8. # $3- 6-22. 
Lloyd aad Mandell, "5 1 + -- T8 Maxwell an Wertingham, p. 238. . 11. 
— and Williams, p. 533. c. 24. p. 573. c. 5. 1 
— exd Spillet, P. 241. c. 30. p. 716. e Franks et Ur, #30... 6 
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— 0 Twitham, 9. 438. c. 30. IMMailack and Galton, p. 11. c. 16. 
——— and Cardy, p. 778.c. 1. Marwood and Turner, p. 469. c. 18. p. 774. 
Loeſſes and Lewen, p. 256. c. . P. 264. c. 7 7.22, 23. 
Lomax and Holmeden, p. 365. c. 22. Mackerneſs ex parte), p. 96. c. I. 
London Aſſurance Company and Eait India] Marlow and Pitfield, p. 5 16. c. 6. 
Company, p. 81. c. 9. Marſh and Evans, p. 556. c. 18. | 
Low and on, p. 394. c. 1. Maſters and Maſters, 9. 192. 6. 7. . 332. 
Lowther and Fletcher, p. 251. c. 5. P. 292. c. 13. P. 352. c. 12. p. 366. c. 7. p. 
by zvay of Nate to c. 14. 554. . IO. 
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Long and Short, p. 223. c. 4. | Maxwell ar? Lady Mountacute his Wiie, 
Lockey ard Lock: y, 7 48. c. 18. | f. $92. ©. 6. 


London (City of, and Richmond ct LO Manuers @: d Banning, p. 282. c. 1. 


P. 86. . 6. Mayor, &c. of Hartford, a The Poor of | 
Lowthal and Tonkins, p. 380. c. 14. | Hartford, p. 14. c. f. 
' Lowther and Charlton, p. 68 f. c. 10. Mayor of Coventry a The Attorney Ze- 


Long and Fletcher, þ. F. C. 4. neral, 5 192. c. 10. 7 198. c. 3» 
London City of, and Torn, p. 172.c. 5, Marlborough Dutcheſs of) and Strong, 
Lockee and Savage, p. 260. c. 4, | "09. ©: 3T- &: $30 6.03. 
Lockere and Savaye, p. 272. c. 36. Macquire ad Mladdin, p. 241. c. 26. 

| Lowe and Davies, P. 316. c. 28. | N ani Smith, f. 265. ce. 10. 

Y 4-udlow (ex parte, 2 582. c. 4. | Mat s 42 Braett, fe 67. c. 1. 


4 

4 

* 
9 
x 


Maſtoa 


r — * = 


A TABLE OP THE NAMES OF THE CASES. 


Maſton end 1b. 411. c. 3. * * (Sir R.) and Earl of Scarborough, 


n 326. 6. 33. b. 330. p. 156. . 7. 
and Lawſon, p. 167. c. 13. 


| Mint nd nern 363. e. 13. Morri et Ux' a Burroughs, p. 272. c. 39. 
n E 279. by way of Note | 
—— }. 39. . 7. at (A). 
Martin ond Martin, p. 475. c. 5. Moor and Rawleſon, b. 299. c. 8. 
Maſon xd Lake, p. 481. c. 14. Mottague and P. 421. 
Macarte a«d Gibſon, p. $31. c. 15. Moor a Barkham, p. 441. c. 44. 
Manſell a Price, f. 532. c. 23. gan » Caſe, 5. 467. 4. 12. 
4. 18. r 
Mallom 4 Bringloe, + 626. c. 26. | Morriſcn and Ne 


s (Serjeant) _ b. 678. c. 1. 
Lord — 


Meers (Sir Thomas) ard Note at (A). 


14. c 4. r Brown, þ. 766. c 1. 

(hs Thomas) Ns Cue. 246 0m; Mk and Cooke, p. 49. c. 19. f. 70. c. 9 
fo c. 26. and Balderſton, Pp. 723. 6. 5. 
Metcalfe and Beckwith, p. 240. 6. 19. * nd Price, f. 745. 6. 12. 
Meder ad Birt, p. 72. c. 17. 5. 68a. 4, 4. 
Meredith and: Wynn, ES, 8. | N. 
— 8 | Naldred end Gilharn, . 52. c. 7. 

> nba t. Sa. Napier“? Cafe, p, 501. c. 34. 


Neal's Caſe, p. 38. . 3. 

8 c. 16. Newland «nd Shepherd, þ. 329. c. 4 a 
2 291. c. — wry * 270. c. ry 4 
331. c. 5. ( — a ad a 

and Walker et ar, p. 666. c. 16. 63 
Meeley and Wehſter, p. 704. Net Nee ve 24. c. IF. 
at (A). 1 N *| Neale and Hanbury, f. 36. c. 6. 
Mereer and Tutt. p. 6. Note to c. 15. and Willis, g. $67: . 20. 
Merrick and Spark, p. 6. Note te c. I5. | Newling and Abbot, p. 596. . it. 
Lord Onflow, b. * c. 3. Newcaſtle (Dutchefs of) and Lord * 


„ 00 

259. 5. 3. P. 377. 4 3. 

and Colmer, p. 146. c. 4. Newte end Chamberlaine, p. 737. 6. 2. 
Mills and Banks, p. 491. c. 4: Nicholls and Oſborn, 5. 209. c. 4. p. 321. 


Miller and Miller, p. 356. c. 24. 575 by way of Note to c. 9. p. 566. c. 14. 
c. 6. el 1 '| Nicholas and Nichalas, p. 242 „ 4, 5. 6. 


| Millar#'s Caſe, p. 70 6 . f. 687. c. 2. | f $736 3 


Mitford et al“ and Lord Herbert et al, p. and Skinner, p. 346. 10. p. 364. 


1 | 
Miller 2% Moor, p. 304. c. 28. | chello and Matters et ar, Pariſhioners 
Mills and Eden, p. 25 1. . 6. of Woodford ia Com' Efex, p. 203. c. 2 
n N 334. 6 5. Sog. ee TT 4 

| and Short 
Miller as Seagrave, p. 318. c. 33. Nottingham and Jennings, p. 308. c. 10. 
Middleton and Swail, p. 361. c. 3. rs p. 264. c. 8, 9. 
Micleburgh and Criſp, p. 732. c. 3. North and Anſell, p. 209. . . 
Moorecroft and Dowding, p. 746. 6. 3. | Norton a Turvi e. N 152. c. 14. 
Molineur and Powell, 7. 169. c. 23. Nor: hy ard Purbage, y. 331. c 4 


Mocatta and Murgatroyd, p. 612. . 2. 
Morgan end Dillon, p. 487. c. 18. p. 80. . 7. 

Moor and Rycault, . 51. c. 1. p. 478. c, 3; Noel and Jevon, p. 383. e. 1. 
Moor and Moor, p. 757. c. 15. Norcot and Norcot, p. 279. s. 1. 


| Motteux and London Aſſurance, p. 636, | Nottingham Town and Ward, p. 172. 6 « | 


6&4 | 
| Moor and Black et al, þ. 3p. «39. 
Moore (Sir C and Freeman 8. aP, p. 26, | Nutt and Burrell p. 364. . 18. 


| Nokes and Darby, p. Foo. c. 30. 
Nurſe and Guillem, p. 413. . 1. 


c. 29. Nugent and Hancock, K 753. c. 3. 
Morgan and Morgan, p. 7. c. 20. f 
Mozene, &c. Credgers of Abraham, 5. 203; 


4. 1. 


Moulton n Gs. . | 


North and Com' & Conutiſ. & Stafford. | 


Oakley | 


„ 
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O. 

Oakley and Young, p. 337. c 6. 
Odell , Graydon, p. 632. c. 7: 
Offley and Offley, p. 465. c. 7. p. 483. 1. 

b. 626. . Gab 658 » 6. 1. 
oH and 6 eil, . 743. . 9. 
Oldham and Litchſord, p. 44. c. 8. 
Omichund ad Barker, p. 397. . 15. 
Onſlow's Caſe, p. 4%. Note ts c. 4. | 
Genf and Prod ( Ungly and Peale), . 

VI. 6. . 

Oneale ad Meade, p. 556. c. 19. 


1 P. 292. 


8 


Oſbourne (Lady) and Villers, . Y 6. 12. 
Ofbaldiſton, a the Seit of Lard W. p. 222. 


ray (Sir John) his Caſe p $4. by way of 
Nate to c. 1. 


Oxwith and e 31. 6 1. 


e 291. . 9. 
Packer and W indham, p. 138. c. 5, 6. 
APY (Lord; and Perry (or Parry), p. 369. 
P. 497. 6. 15. 

and Barrow, p. 474. c. 2. 
Fe 383. 6. 6. p. 386. 


N 
and Blythmore, p. 70. c. . 
& K 


Parks and Wilſon, p. 22. e. 20. 

Pale and Mitchell, p. 138. . 4. | 
Paſchall and Lord Cateret et al', f. 133. c. f. 
Parker and Lilly, p. 243- . 12. 

— ed Stanley, p. 241. c. 25. . 280. 

6. 

Parſons and Peacock, p. 340. c. 14. 
— and Bland and Hoikins, p. 95. 


„ 7. 
Paxton's Caſe, 5. 67.6. J. Same Page, S. C. 
by woy of Note toc. 1. at (C). 
Parry and Hughes, f. 54. c. 12. 
Palmer, . 207. 8. I 


Paget (Lord) 2 Duke þf Bridgewater, 

5. 327. 6. 40. 

Page and Hayward, p. 362. c. 8. 

Pawlet et Ux' and Lady Morley, 5. 4. 

, 

Parker and Harvey, p. 460. c. 9. P. 433. 
6. 18. . $32. c. 20. P. 627. c. 3. 

Painter and Berry et Ux' et al', 

tors of Thornton, p. 548. c. 26. 

| [Partridge and Partridge, p. 552. by way of 

Note at the Top of this 1 P. 570. 

„ 

Parker and Lamb, p. 658. c. 2. p. 769. 4. 3. 

Party or Perry; and Ryley, f. 679. 6. 2. 

Peck and Hafley, p. 360. c. 18. 

Peyton and Bury, 5. 1 

Perkins and Micklethwaite, p. 542. c. 11. 

Petit ond Smith, p. 5. c. 2. P 434 © 13. 

Pet's Caſe, p. 435. . 16. 

Pen and Brown, p. 706. c. 2. 


Peachy (Sir H.) and Duke of Somerſer 


p. 127. c. 9. P. 328. c. 10. 


Perry (er Party) and Ryley, 9. 679. . 2. 


Pengall (Lord) 4 gray * 46. c. 12. 
Peller (alias Pollin) and 
4. 
Penne and Peacock et Ur', p. 136. c. 1. 
Petts (alias Potts} ard Lee, p. 149. c. 6. 
Pepper and Weyneve, p. 353. c. 14. (Vide 
5. 77%. c. 15.) 


ut the Top of the Page. 
Peers and Baldwyn, p. 611. c. 4. 
Pelham and Fle:chet, p. 625. c. 25. 


Petfield's Cafe, p. 65 1. c. 1 
| Pearſon and Pym, p. 743. Note at (E). 


Pelly and Maddin, p. 744. c. 5. 

Pcate and Ougly, p. 761. - 

Pepper ut Ux' and Winyeve, 5p. 772. . 15. 
(Vide p. 383. c. 14.) 

Pembroke El of; 2 Sawyer, p. 246. 
Note to c. 31. 

Penphraſe and Lord Lanſdown et al', p. 769. 
by way of Note ol the Top of this Page. 
Phillips azd Philups, p. 455. c. 1. p. 5. 

C. I. 


a4 Carew, p. 13. c. 3. P. 159. 

6. „ p. 190. 6 1. 

| Phipps N karl of Angleſea, 5. 220. #. 1. 
P. 754. c. 3. 

Philips . Sir John Walters, p. 198. c. 4 

Philpot ad Helbert, p. 746. c. 2. 

| Piggot and Pemiic-, p. 191. c. 6. 

Piddock an/ Biown, f. 397. c. 13. 

Pierpont and Lord Cheuey, p. 647. c. 10. 

Pitts and Page, p. 237. . 7. 

Piddington and Mavne, 2 270. 27. 

Piggot and Morris, p. 214. c. 7. 
c. 14. 

Pickering's Caſe, p. 8 


Pitt 


uſband, p. 237. 


Pearſe and Snablin, p. $52. by way of Nev 
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A TABLE OF THE NAMES OF THE CASES. 


Pitt (er 82. «. 6. 
—— (or Cuthbarſton). 


L 191. 1 
Pickering and Appleby, p. 50. Note to c. 27. 
Plume and Beale, p. 421. c. 1. 


and Pley u. 5. 347. . 12. 
Pool and Sache verel, p. 222. c. 3. 
Poulſon and Wellington, p. 131. c. | 
Powell and Price, p. 40. . 3. f. «08. e. 17. 
Powell and Harkey and Cox, p. 151. c. 11. 

P+ 724. . Is 

Powell a Pellet, p. 209. c. 3. 
and Glover, þ. 453. c. 8. 
Pollen a«d Sir John Habbard, 7. 254. c. 2. 
Pooley and 12 452. c. 5. p. 698. c. 1. 
Popham and Bamfield, p. 308. c. 12. 
 Povy's Caſe, p. 236 C. 1. 
ner 


83 Powell (ex parte), þ. 111. c. 15 

Porter and Davy, p. 78. c. 38. 

Popping's Caſe, p. 82. Not: 7» c. 4. 

Powell (late Maſter of the Rolls a»d Coun- 

teſe of Dorict, p. 13. Note toc. 2. 

Powell, Mortimer, and ——, P. 354. c. 17. 

Pole and Gardener, p. „ 

Powell a Beresford, p. 761. c. 4. | 

Pollin alias Peller) and Huſband, p. 237- 
c. 

Potts (alias Petts) and Lee, 5. 149. c. 6. 

Powell and „. 682. c. 1. 


Price and The Hundred of Chewton, p. 779. | 


c. 2. 

Proud or Pround) a Turner, p. 448. c. 11. 

Prond and Combes, p. 69 c. 11. 

Preſton and Waſey, p. 5. c. I. 

Proctor and Cooper, p. 611. c. 2. 

Proof and Hines, þ. 186. . 9. 

Price and Warren, p. 306. . 6. p. 356. 
c. 2. 

Prowſc and Abingdon, p. 464. by way of 
Note at (Q). 

Puleſton (ex parte), p. 128. c. 3. 

Puſey and Deſbouvrie, p. 270. . 24. 

ge an. BIR þ 741. c. 6. | 


Queenſbury (Duke ofthis Caſe, p. 705. "ly 
Quilter and Muſſendine, * 73. © 81. 


Rachſield cd P. 416. c. 8. . 424. 
„ 

Randall and Randall, p. 27. c. 31. 
Rawenhill and Danſcy, p. 645. c. 18. 
RE Powell, p. 438. . 29. p. 491. 


1 8 9. 282. by mer of Netw 
Rawſton end Reading, p. . 
Radnor Pariſh, in Wales, p 203. „ 3. 


. and Brewer „. 162. c. 16. p. 601. 


30, 31. 
( Rawlingron and Rawlington, p. 267. . 17. 
＋ 1 K and Oldfield a»d Appleyard, p. 390. 


n 753. c. 


Rex and Williams, p. 338. FS 
Rereſby awd Newland, p. * & 14. f. 
672. 6. 7. p. 746. 4. 1. 
Read and Handby, 5. 2 6. I. 
Reeves and Reeves, p. 719. . I. 
Reynolds and Lady Tenham, p. 486. . 16. 
Read a Duck, p. 554. c. 9. 


N Heras, f. 215. « 1 p. 493. 


Reynolds and C 73. . 24. 
Readſhaw and Duc Fs. 6. 2. 
Reeves and Long, p. 336. . 3, 6. 
Redoubt en / Redoubt, p. 311 6. 15. 
Reymond and Ventris {cx parte), p. 83. c. 4. 
Read and Ward, . 119. . 3. 


Relfe and Budden, p. 133. „ 17. 


Reake and Lea, p. 298. . 2. 

Reeves and Winnington, 5. 299. c. 4+ 

Reeves and Gower, p. 300. 6. 16. 

Richardſon ad Spraag, p. 368. c. 1 | 

n N to c. 3 3. 

Richards and Syms, p. 617. c. 2. | 

Richards and Cock, p. 67. n i þ. 
$$7- 6. 25. 

Rich and Beaumond, þp. 157. 3 7753 
CE. 2. 

Rives and Rives, p. 223. c. 2. 

Rider aad Bayley, p. 237. c. 5. 

Right and Hammond, p. 311. c. 17. 6 

Richmond et Ur' and Tayleur, p. 516. c. 8. 


9. 
Richmond cad Mayor of London, 7. 631. 


Rider and Wager, p. 569. «. 3. N 7TH - 
ce. 1 | 
Richardſon and Mitchel, p. 67. Note toc. 1. WW 
p. 378. c. 8. Ser 
Rich and „p. 585. c. 4. Ser 
Robinſon and Hayes, p. 72. c. 4 85 
Roberts et Ux' and Roberts, p. 185. c. 7. $1 
Robinſon and Pett, p. 454. . 10, 11. Sc: 
and Tenge, 4 259. c. 16. p. 454. "i 
„ 1% f. JOS 6 | Se: 
Rogers and Rogers, - 304. ce. 26. Se 
and Seale, p. 70. c. 4. 5 
Roper and Radcliffe, f- 508. in a Note t Se 
c. 4. and Note to E, ſame Page. fr 592. Se 
c. 5. p. 620. Nate to c. I, 2. P. 621. 80 
6. 3, 4. P. 771. c. 9. Se 
r and Vavaſor, p. 75. c. 34. p. 90 
c. 1 | 
and Comyns, p. 215. c. 11. f. 0 
393. ©. 2. P. 693. . 5 8 
Rt and Rolt, p. 329. c. 6. 4 65. c. 9. 80 
Rce and Flud | 


» P. 341. 4, 16. 
| | Robe: 
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owlagdſon (ex parte), p. 110. c. 2. 
obinſon and Lytton, p. 528. c. 12. 11 
oſeberry and Taylor, p. 643. c. 11. 


oberts and p. _ c. 19. 

ochford and Nugent, p. 679. . 3. 
olt and Lord — p. 759: . 8. 
udge and Barker, p. 548. c. 28. | 
atland (Duke of) and Dutcheſs of Rut- 


land, p. 416. c. 10. P. 440. c. 41. 
Ludyerd and Nerne, or yard and Neirin, 


5. 137. c. 3. ; | 
Rudge and Hopkins, p. 170. c. 27. | 
Ruſhout and Ruſhout, p. 655. c. 8. 

yder Sir Barnham) and Sir Charles Wager, 

ct 7 et econt'. p. 369. 4. 5. P. 773. 

c. 10. | | 

yal and Roberts, 72 8. 6. 23. 

yder and Bailey, p. 237. c. 5. 
Ryſwicke (ex parte), p. 116. c. 2. 


8. 

Sayer and Sayer, p. $53. c. 6. | 

andys and Sandys, p. 643. c. 13. 

alkeld (ex parte}, p. 124. c. 1. 

avile and Saville, p. 646. c. 19. þ- 679. 

c. 4. P. 704. C. 1. 

and Blackett, p. 568. c. 2. p. 672. c. 6. 

Sad and Carter, p. 370. c. 6. | 

Sainftry and Grammer, p. 165. c. 6. 

Sabberton and Sabberton, p. 349. . 17. 

Sayle and Reeves, p. 25. c. 27. 8 

Sangoſa mo The Eaſt India Company, p. 
170. c. 28. | | 

Sarth or Garth (Dr.) and Lady Blanfrey, p. 
an . 

Saunders and Hawkins, p. 771. c. 10. 

+ p. 539. by way of Note 

Scott and Bargeman, p. 542. c. 12. 

Scurry et Ux' and Morſc, p. 6. c. 13. f. 168. 
c. 9. . 232. C. 7- „„ 

Scudamore and Scudamore, p. 375. c. I. 

Scrape and Rhodes et al', p. 302. c. 20. 

Scrope et Ux' and Offley, p. 54. c. 14- 

Scott and Alberry, p. 301. . 19. 

Sclater and Travels, p. 661. . 9. 


Scarlet and Bullen et Ux', Adminiſtrators | 


of William Scarlet, p. 445. c. 59. 

Seale (or Sayle) and Reeves, p. 25. c. 27. 
paſo St. Eloy, p. 375. c. 25. p. 517. 
"Ip > DH 
Scale and Seale, p. 346. c. 7. p. 716. c. 1. 
Sellon and Lewen, p. 75. c. 31. SN 
Scely and Jago, p. 720. c. 3. | 
Seymor and Noſworthy, p. 69. c. 2. p. 682. 


c. 3. 
Seagood and Meale, p. 49. c. 20. 
Semphill a Baily, p. 213. c. 6. 
Seymour and Fotherby, p. 634. c. 1. 


Seagrave and Euſtace, "2 364. . 19. 


Selby and Selby, p. 488. . 22. 
Seaples (ex parte), p. 119. . 4. 
Sepalino and Twitty, p. 287. c. 4. 


| Seagrave and Miller, p. 315. c. 25. 


Selwin and Brown, p. 464. by way of Note 
at Q). | ST 

Std and Beecher, p. 586. c. 2. 

Shaſtſbury (Earl of) and Shaſtſbury, p. 485. 


c. 4. | 

Sheldon and Mr. ſuſtice Forteſcue Aland, 
Ke. $7. #- 35k. e. . 

Shales and Sir John Barrington, p. 237. c. 8. 

Short and Wood, p. 721. c. 6. 

— (Lady) her Caſe, p. $16. c. 7. 

. 6g1. c. 2. | 
Ace and Shute, p. 157. c. 1. p. 286. c. 3. 
Shorter and Shorer, p. 327. c. 2. 


| Shovel (Sir Cloudſley) and Bogan, p. 688. 
| 6. . 0 
| Sharſton a Hipſley, p. 132. c. 2. 


Sheriff a Morlock, p. 546. c. 23. 
Shirley ad Ferrers, p. 319. c. 4. p. 416. 
c. 10. | _ | 
Shaw 2 Bull, p. 320. c. 8. 
Sharpn!l and „P. 603. c. 34. 
Sidney and Sidney, p. 29. c. 37. p. 725. c. 5. 
—— nd Vaughan, . 214. c. 4. | 
Sikes and L yſter et al', p. 25. c. 28. 
Slirgſby and ———, P. 658. c. 4. 
Slanning and Style, p. 65. c. 10. p. 156. 
6 4. N 337. c. 37. P. 48.l. 6: 33. | 
Small and Qudicy, p. 122. c. 2. 
Smith {cx parte), p. 104. c. I. 
Smithſon et al' a»d Dobſon, p. 733. c. 8. 
Small and Lord Fitzwilliams, p. 56. . 2. 
. 0 . . | = 
Smith and Loader, p. 478. c. 4. 
—— and Vaughan, p. 543. c. 16. 
—— and Turner, p. 205. c. 2. P. 419. 
c. 13. | ; | 
— end Withers, b. 268. c. 21. 
——— exd Tindall, p. 300. . 14. 
— and I rigg, p. 333. c. 2. 
and Read, p. 378. c. Io. p. 626. c. 27. 
Smart and Taylor, p. 584. . 3. 
Sneed et al' and Lord and Lady Culpepper, 
et ecuntra, g. 255. c. 1. . 260. c. 2. 
Snape and Furdon, p. 238. c. 15. 
Soley and Saliſbury, p. 600. c. 26. 
Southweall azd Lord Limrick, p. 418. c. 7. 


South Sea Company ond Bumſtead, p. 80. 


c. 8. P. 176. c. 18. - N 
Somerſet (Duke of) and Freame et al', et 
ecuntra, p. 229. c. 15. | | 
Somerſet (Duke af) % Cookſon, 164. 
FTF ( 
Pe and Gibbon, p. 335. c. 1. 
Sorrel and Carpenter, 5. 680. c. 7. 


Sellac and Harris p. 46. & 11. 
Toi. I. * 


| [0 Sea Company and Weymondicl, p. 74. 
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Taylor a Bydall, p. 335. c. 2. 
Taber ans Srlnnn,'s, 704. by n 


 $pettigue end Carpenter, 5. 93. c. 3. | 
Squib and Wyn, P. 423. . 6. | 


343. 6. 20, p. 367. e. 10. | 
Stonehouſe et U and Evelyn, p. 567. c. 19. 
City of London, p. 5 Note to 
e. 9. b 


| 


by 
Go 
D 
_ 
S 


if 


> 
: 


Lt: 


il 


: 


f 


8 | 
Taylor 1 p. $66: c. 16. 

— Atwood, p. 756. c. 1. 

Talbot (Sir John) a Duke of { 
Tanner axd Wiſe (or Morſe), p. 304. c. 27. 
9. 177. c. 19. 

— and A p. 198. c. 2. 
| and Knight, p. 161. c. 14. . 245- 
6. 2. ' f | 
 Tattle and Bradſhaw, p. 201. c. 1. 


* 


Tap and Stanhope, p. 55. Note toc. I. 


| 


T 

T 
_ | Teynham 2 Herbert, p. 164. c. 31. 
Thomas ad Bennett, p. 155. c. 3. p. $ 


Thomond (Earl 


Thorn and Pitt, p. 2. 


(A). 


and Teaſdale, p. 391. c. 3. 
endring a London, p. 680. c. 9. 


c. 3. P. $$8. 4. 27. 
's Caſe, 9. 419. c. 12. 


134. „ 2, 3. p. $67.c. 1. 


Church, p. 224. c. 3. 


Thornborough a Baker, p. 438. c. 2. 


Theobald axd Dufoy (or 
fo c. 11. 


Diſfay), p. 88. 


684. c. 7. 15 
and Puddleſbury, p. 739. c. 8. 


6. 13. P. 180. c. 3. 
Thornton a Blackbourne et al', p. 
c. 35. | 
Thurſteut exd Peake, p. 312. c. 18. 
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Abatement and Revivor. 


(A) Abatement of the Suit & econt. 

(B) Reviving a Suit, and the Parties thereto; and 
wa may and may not maintain a Bull of Reviver, 
and why. | 


(A) Abatement of the Suit & econt'. 


'Þ E. two jointenants exhibit their bill, and one releaſes, this 
will not abate the ſuit as to the other. So held per lord 
chancellor, Trin. 1676. Anin. 2 Freem. Rep. 6. pl. 5. 
2. The attorney general cf the dutchy exhibited an information 
at the relation of one pzrt-owner of coal-mines againſt the others, 
the relator (/) dies; by the opinion of Arkins C. B. and i, |. (a) Ne, 
this abates the ſuit, for though Mr. Attorney be plaintiff, yet the By the Spi- 
relator is party. Trin. 1690. in the caſe of The Attcrney General '\' val law 
and Sir Je. Heath Sal, Preced. in Chan, 13. | h * of 
3. A baakrupt og his bill againſt g. his ſuppoſed debtor, for oe 2 
an account, who pleads in abatement, that plaintiff being Wund a any futt. 
bankrupt, his effects were aligned to aſſignees, &c. and that they 2 K rep. 
vught to be parties. . by (5) order amends his bill, and charges 79: | 
the aſſignees in the body therecf in a proper manner, but prays Pe- 
proceſs only againſt the defendant B. who pleads the fame plea, ca 
which was held good - for by Parker C. they only are defendants foc vant of 
againſt whom proceſs is prayed. Mich. 1719. Farukes ver. Pratt, proper par- 
1 Hl. rep. 593. difertion 
ay in the court either to diſmiſs the bill without prejudice, or to give lezve to amend on 
* of coſts of the day. Eafter 1718, 1 Will. rep. 428. Stafferd and City of Loxd:n, 
1 Cra. 95. Sn | . | | | | | 
4. It a ſeme ſole (defendant) marries pendente lite, that does Pecaule 
not abate the ſuit. Lord chan. King's opinion, 4 Ges. 2. in the ſbe ben 
caſe of {5ergavenny and Abergavenry, Vin 1's abr. tit. Baron a:.d be aaa han a 
Feme, (I. 5 pl. 20. Otherwiſe of a teme plaintin. Vide vd. of her . 
1. Eg. ca. abr. p. 1. pl. 1. 8 5 l 8 
__ r a feme covert a promifſory Note, and the huſ- 
band dying before anſwer to a bill for diſcovery oi the conlidera - 
tion, the wife adminiſtered to him; and lord chan. held, that as a 
wife can have no ſeparate property but whatever the gets during 
the coverture veſts in the huſband, the property of this note was 
wholly kis, and that ſhe had no intereſt in it, but as repreſenting 
her huſband ; and therefore that by his death the ſuit was aba: ed. 
after 12 Ges. 2. Lightbrurn and Holyday, MS. rp. 
B = | (B) Re- 


2 Abatement and Revi vor. 


( ie an (B) Reviving @ (a) Suit, and the Parties thereto; and 
lte chere Who may and may nt maintain a Bill of R. uivor, 


K and why. 


_ w_ 1. HERE baron and feme in right of the feme exhibit a 
fendant, the bill, and the baron dies, the feme may proceed by bill 
rule is, that of revivor. Per Amlur/t, who ſaid it had been fo adjudged in the 
8 time of the late commnllioners. 2 Freem. rep. 133. 

made to revive within a ſtated time, o: elſe the in junction be diſſulved. An, 11 Geo. 1. 
Sel, caſes in chan. 24. | 

2 2. Plaintiff a purchaſcr exhibited his bill of revivor, and revived 
(5) As bills the ſuit by order, (5) and the defendant joined in examining wit- 
of revivor neſſes ; but at the hearing lord Bridgeman diſmiſſed the bill, for 
are te te that a purchaſer could nit maintain à bill of revivor. (c) Hil. 22 


. ſ . 
n Car. 2. 2 Freem. rep. 132. ; 


ceedinge thereon abated, the orders for the revival muſt be ſerved on the adverſe clerk in 
court, to che end that he may take notice that the ſuit is revived, and that fuch revivor 
is right. (e) Note, After this bill was diſmiſſed, it was moved, that in an —_— 
bill exhibited by plaintiff, he might uſe the depoſitions taken ; but denied, becauſe there 
was never any bill dependirg in it, for the bill of reviver brought by @ purchaſer was void, 
and the depoſitions therefor- taken on no iſſue, and no bill and anſwer depending, and con- 
ſequently no inditment could lie againſt the witneſſes if perjured. 574d. | 

(% ia s 3 Held by lord keeper on debate, that where a decree is for 
account An account, and after the cauſe abates by defendant's death, his 
doch parties repreſentative my revive as well as the plaintiff, both being in 
ES nature of plaintiffs. (4) Eafler 1702. Kent v. Kent, Preced. in 

== chan. 197. 3 4. bor. 


may revive. 
fee 1 Will. rep. 743. Mich. 1721. Hellingshead's caſe.—See SeleF ca. in chan. 54. Thers aad 
Fitt, Hil, 1925. whereby it appears that lord chancellor ſaid, that this was the rule. 
2 Will. rep. 263. Trin. 1914. 8. P. by Harceurt C. in Dine 's caſe. 

4. Upon a bill of revivor one defendant by anſwer inſiſted, that 
plaintiff was not intitled to revivez but this being inſiſted on by 
anſwer _ and not by way of plea or demurrer, upon motion Sir 
Jeſ. Jekyll M. R. ordered the proceedings to ſtand revived, -hav- 

(e) The re- ing firſt conſulted the regiſter touching the practice. (e) However, 
porter ſays, he ſaid, the plaintiff ought to ſhew a good title to revive, other- 
— _ wiſe at the hearing he might happen to take nothing by the ſuit. 
— — ice Hit. 1734. Harris and Pellard & al", 3 Mill. rep. 348. 
of revivin 2 s was onl the defendant's time for avſwering being out, or 
vpon his - wering — not rhe revivor. Ibid, | " ti 

But this bill 5. In a bill of revivor it may be neceſſary to inſert ſo much new 
ay ag" matter as is needful to ſhew how the party becomes intitled to re- 
8 vive. 11 Geo. 2. in ſcacc, Comyn - 5 rep. 590. 5 
any materia! difference between them, (except what relates to the title to revive) the de - 
fendant may, as I apprehend, demur, and the bill be diſmiſſed. 

6. The aſſignees of a commiſſion of bankrupts cannot bring a bill 
of revivor, but muſt ſue by an original bill, which is daily expe- 
rience. Per council arg*, and agreed to by the court. [bid. 

7. Bill of partition was brought by ſeveralperſons z one dies, who 
deviſes his part to co-plaintiff, and makes him executor; he bringy 
a bil: of revivor, to which it was demurted: Said, that bills of re- 

di dor 


Abatement and Revivor. 3 
bivor and bills in nature of bills of revi vor are very different: A 
bill of reviver can only be by the heir, (a) as to the realty, and () One | 
by an executor ot adminiſiratcr, as to the perſenalty. On bills of who claimed 
reviyor the eſtate continues the ſame as before abatement, but here * heir 
in caſe of a dewiſee who is a purchaſer; the eſtate is altered, and a © ewido by 
purchaſer can never revive. (5) Demurrer allowed, but leave given 3, fern 
to amend the bill, and revive as executorz and an original bill in cannot re- 
nature of a bill of revivor as deviſee was thought the moſt proper vive, but 
_— Mich. 1723. Hutt ver. Lord Say and Seal, Sele4 caſes in v — 
chan. 53. 1 5 3 bill. May 
«97244, Ofbeurne and Mer. March 13, 1722. Viagſld and Whaley, Viner's abr. tit. 
Chez. (H. a ) pl. _— — 1 Fe pt. — * | 
8. B. hadexhibited his bill to be relieved againſt ſecurities entered 
into by him to defendanta, who anſwered j B. was diſcharged by the 
inſolvent aQ, and all his effects transferred to the clerk of the 
peace, who aſſigned them to the plaintiff, who thereupon brought 
a bill of revivor to revive the proceedings in the original ſuit brought 
by B. The defendants, as to ſo much of the bill as deſired to revive, 
demurred, which the court allowed 3 for gag the offignce of the 
clerk of the peace could not revive, there being no privity between 
B. and him ; and it is the conſtant courſe that the aſſignee or de- 
viſee cannot revive, but muſt proceed by original bill, which indeed 
is in nature of a bill of revivor. Mich. 11 Geo. 2. Harriſ:n and 
| Ridley & a in ſcace*, Comyns*s rep. 589. 
9. Subpena in nature of a ſci. fa. to revive a decree ; the defen- 
dant doth not anſwer, but is examined upon interrogatories to clear 
his contempt. Trin. 1667. Anm. 2 Freem. rep. 128. pl. 153. 
10. Where there is only a bill and anſwer, and the ſuit abates, 
the executor muſt bring his bill of revivor within fix years, or elſe 
the ſuit will be barred. Lord Macclegield's opinion, Tris. 1721. 
1 Will, rep. 744 . | | 3 
11. But a bill of reviver ot a decree te account (c) being in the (c) A deeree 
nature of a ſci. fa. is not within or barrable by the ſtatute of limi- - eee pe 
tations, even though the demand ſeemedto be a very ſtale one, and , judgmeag 
not to te countenanced. Per King C. Mich. 1727. 1 Will. rep. qed cp 
744, 745» | ; | | tet. Per Ld. 
12. A bill was diſmiſſed with coſts, and the perſon who was in- 1—— 
titled to them died before they were taxed; there is no relief to 
be had. Seledꝭ caſes in chan. 21. | | 
13. Bill was diſmifſed with coſts, which were taxed ; bill of te- 
vivor was brought ſingly for coſts, to which it was demurred, and 
demurrer allowed. Thorn and Pitt, Seled caſes in chan. 54. 
1ᷣ4. An original bill had been brought by an adminiſtrator of a 
Judgment-creditor ; the adminiſtrator died, and a bill of revivor 
was brought by the adminiftrator's executor. This bill was thought 
to be wrong, thereupon another bill of revivor was brought by ſame 
plaintiff, (having taken out adminiſtration de bonis non to the judg- 
ment-creditor himſelf) wherein he deſcribed himſelf as executor to 
the adminiſtrator; and alſoas adminiftrator de bonis non of the oi i- 
you judgment · creditor. To this fecond bill the pendency of the 
former ſuit was pleaded ; referred tothe maſter to examine whether 
theſe two bills were for one and the ſame matter ; who certihed that 
the latter bill related to the ſame matter, and that both were brought 
by the ſame perſon ;; but in the different rights before mentioned. 
Moved that the firſt bill of revivor might be diſmiſſed with oo 
; - 5 1 consg 


4 Account and Diſcount. F 
coſts, the plea ſet aſide, and the ſuit ſtand revived on the ſecond 
bill. 1 Chancellor diſmiſſed the firſt bill of revivor with coſts 
generally. And as to the plea, taking notice that where the ſame 

rſon — in different rights, it is the ſame as if there were dif- 
3 petſans. He ſet it aſide, bus without coſts; iſt, Becauſe 
the plaintiff gave ſome colour for the plea by bringing the firſt bill 
of revivor wrong: And 2dly, Becauſe in the ſecond bill he deſ- 
cribed himſelf executor to the adminiſtrator, as well as admi- 
niſtrator de bonis non to the judgment-creditor, And obſerving that 
this was a plain. bill of revivor, the plaintiff need not take out a 
ſubpæ na to revive, but the defendant muſt have an opportunity to 

(«) May alfo ſhew cauſe, &c. which he has by way of plea, (a) but not ſuffici- 

new cauſe ent ; ſo directed the ſuit to ſtand revived on the ſecond bill. Fof- 

22 of fer 1740. Huggins and The York Buildings Company, MS. rep. 
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Account and Diſcount. 


(A) What Matters are proper for an Account ; who 
may and may not bring a Bill for that Paerpoſe, and 
_ againſt whom ſuch bill lies. oO CN | 
(B) How an Accountant may diſcharge biniſelf ; what 
ball be a good Bar to a Demand of an Account; 
were a ftated Account ſball be concluſive, and in 
what Caſes it may be opened, and where Liberty 
ſhall be given io falfify : And here of Stoppage or 
ſetting off mutual Debts one againſt the other. 


(A) What Matters are proper for an Account ; who 
may and may not bring a bill fer that Purpoſe, and 
againſt 2vhom ſuch bill lies. ; 


1. Bill being to come to an account for ſeveral 1 to 
Q eſendant from plaintiff upon ſeveral ſecurities, amongſt 
which were two judgments, one in battery and another for — 4 
ſuggeſting that moſt of the debts were paid. Lord chancellor or- 
mags Ty yo vg 0 to an 2 * that 8 intereſt ſhould 

| * 2 owed on the judgments thou had been x 

|  Eafler 1678. 2 Freem. * 3 * 


Account and Diſcount. 


2. Where an executor has an expreſs legacy, equity looks upon Vd tie. ex. 
him as a truſtee, and will make 1 for My re ook eculers and 
the ſpiritual court has no ſuch power. Mich. 1695. Petit and Smith _ „- 
in 5. R. I Will. rep. 7. Comb. 7. Cem. rep. 3. Ld. Raym. 86. ; 
1 Stra. 568, | * 
3. In an account both parties are actors; and therefore a ne ex- Vide tit. «- 
eat regnum lies for a defendant in an account againſt a co-defend- batemenr & 
ant. Per Harcourt lord chan. 1 / ill. rep. 263. i, (B) 
4.᷑. 4. pretending he had a term of ſixteen years to come in an * 
houſe, B. with him for the ſale thereof, and pays 1004. part 
of the conſideration money down, and the reſt was to be paid at 
another day. B. enters, but finding that 4. had only a term of fix 
years in the houſe, brings his bill to have an account, his money 
refunded, and his bargain ſet afide. B. decreed to account for the 
s, and the conſideratiop money to be refunded, and B. u 
is account to have tenant allowances made him. Tris. 7 An. 
L:ng and Fletcher, MS, rep. ä 
A maſter of a ſhip goes a trading voyage, and dies, ſucceſſor | Will, rep, 
eſſes his effects, a then ſends a letter with a bond incloſed to 4% S C. 
the widow to be anſwerable for 3000. if the ſbip arrives ſafe ; the Defendant 
ſum the deceaſed left being 200/. which was the rate of reſpon- decreed to 
dentia bonds. This maſter trades and makes 3ool. per cent. of N 
the money. Decreed per Harcourt L. K. That the ſuccefſor was a mpeg 
Suflee, and ſhould account with plaintiff, the widow of the firſt him for his 
captain, for the profit made by the trade, deducting reaſonable al- care in trad- 
lowance for labour and ſkill. Coſts reſerved. Brown and Litton, ing with 
Eaft. 10 Ann. Lucas's rep. 20. Pefl 722. cap. 102. S. C. 7 Ys 


the maſter 
ſhould ſeitle a proper ſalary for the pains and trouble he bad been at in the management 
| thereof, Colts reſerved. And fer L. k. The primary intent of the teſtater in carrying a- 
broad the money was to inveſt it in trade, and not to return With it home again; and there- 
fore defendant Le obſerved teſtator's intent, and having taken ſuch 3 prudent care in 
the management of it as (it might be preſumed) he would have taken of bis own money; 
his lordſhip apprehended he would not have been liable to anſwer for any lols that might 
have happened ; and compared it to the caſe of two joint traders, where if one dies, and 
the ſurvivor carries en the trade after the death of the partner, the ſurvivor (hal) anſwer 
for the gain made by his trade. Ibid 141. | TE . . 
565. Where an executor puts ow money, though without the in- 
demnity of a decree, upon areal ſecurity, which there was no rea- 
ſon then to ſuſpect, but afterwards ſuch ſecurity proves bad, he is 
not accountable for the loſs, any more than he would have been 
intitled to the profits, had it continued good. Lord keeper Har- 
caurt's opinion in the above caſe, 1 Mill. rep. 141. 

7. If a truſtee impowered to put money to intereſt let it lie by 
him, he ſhall be accountabe for intereſt. Said by lord keeper 
Harccurt, Ea. 1711. Lucas's rep. 21. ä 

8. And the ſame reporter ſays, lord keeper ſeemed of opinion, 
that if a truſtee trade with money, he ſhould be accountable not for 
intereſt only, but the profit of the trade, and that at his peri], be- 
cauſe he ated without the direRions of the court. [bid. 

9. T. having lest D. ſeveral ſums of money, amounting te Gool. 
D. by indenture bargains and ſells a ſixteenth part in a ſbip, and by 
a defeazance it was declared, that this aſſignment was made to the 
intent that plaintiff out of the earnings of the ſhip ſbould pay bimſelf 
Gool. and after ſuch payment account to D. of the earnings ; 
but there was no covenant in the defeazance to pay the money. 
| Afterwards the ſbip was I, and the plaintiff brings a bill againſt 
D. es executrix to have ſatisfaQion of this debt. Defendant by her 
anſwer denies aſſets preter to ſatisfy judgments and debts by ſpe- 
cialty. Decreed that defendant account for the eſtate of the 
tator, and plaintiff to account tor the ſaid earnings, and t- 


.» 
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Jewed what ſums he expended in fitting out the ſbip, though ſhe ha 
pened to be caſt awa air Foe voyage. Tyrrell vs Lady The- 
mat, Mich. 12 Ann. Viner"s abr. tit. Account (C. a.) pl. 5. 

10, Bill by the heirs and reſiduary legatees of A. againſt his 
widow and, executrix, to have an account of his eſtate. It being 
proved that A. being very old and infirm for ſeven years before his 
death, did not receive money himſelf, though he ſigned receipts 
and executed leaſes, &c. but the money was uſually paid to 1 
fend int. C C. decreed defendant to account for what money 
ſhe received ſeven years before her huſband's death, but that the 
maſter ſhould be eaſy in taking the account, and allow for houſe- 

2 1 believe ke-ping, &c. without vouchers. Mich. 2 Geo. ® Buckk and Mid- 
ag be man, Liner i abr. tit. Baron and eme (E. a. 6.) pl. 8. | 

70% '* 11. The obligor on payment of 200. to the obligee, a weak per- 

| ſon, procured a bond for 2000. and two promiſſory notes for 50/. 

each to be delivered up, and the obligee to execute a relcaſe ofall 

demands, upon pretence of neatneſs f relation, and of being poor; 

but neither of theſe conſiderations were proved. Per cur*: The pay- 

ment of the 200. ſeems to induce a ſuſpicion, (there being no no- 

tice taken at that time of what ſums were due either on the bond 

or notes) that that payment was the only conſideration of delivering 

up the bond and notes, and executing this releaſe ; and that the 

obligee did not know what was due to him, being incapable of 

tranſacting his affairs. Obligor decreed to account for the bond and 

notes, Lucas, executer of R. A. and Adams, Mich. 11 Ges. 1. 2 

Med. ca. in L. ard E. 118, | . | | 

12. In the caſe of Le Crey and Eaflnar, J. in. 8 Ges. 1. The 

queſtion was, Whether a truſtee of Scath-Sea {rock thould anſwer 

to the value of the ſtock when ſold by him, or only be accountable 

for the ſtock and dividends? Reſolved per Parker C. that the trut- 

tee muſt only account for the ſtock and produce. Lucas rep. 498. 

13.A erdfitor cannot bring a bill in equity for an account againſt 

one co-executor without the other, nor as reſiduary legatee. Hil. 
10 Gee. 1. Scurry & Ux? verſus Morſe, 2 Med. cc. in L. and tq. 89. 
14. Where one claims an abſolute gift of a pertonal eſtate, and 
at the hearing it plainly appears to be a truſt, the court will order 
him to account. 161 J. 113. Mitferd & af verſus Lord Herbert & 

al Mich. 11 Geo. 1. | | 55 | 
(er Bos. . 15+ On a bill brought for an account of the produce of 20000!/. 
J Se ulh- Sea ſtock, mortgaged by plaintiff to defendant, (and after 
der of the principal and intereſt paid) to be paid the ballance. At the hear- 
houſe of . an iſſue at law was directed ; but upon (a) appeal to the lords, 
Jords, made the order was repealed, and an account directed for all monies re- 

egy _ ceived un the ſale of the pledged ftock, notwithſtanding the da 

4 pb 0 of redemption was paſt, it not appearing that the defendant had ſub. 
be brought ficient ſtock to anſwer the plaintitf, and after principal and intereſt 
within five {atisfied, the reſidue to be paid, and the ſtock not fold to be transfer- 
Years after red to plaintiff. (6) Harriſon & Hart, Mi. b. 13 Geo. 1. Comyns 393. 


the decree 


or oidet in the courts below is ſigned and inrolled. Ferteſcue TRE (5) Ia this caſe 1 


the following caſes were cited arg. fer the plaintiff. . Mercer_borrowed 11000. of Tutt, and | 


| gave his bond for payment, and allo pledged: a 1econd fubſcription, No. 195. and «greed 

that if Mercer paid the money Tutt ſhould reſtore the ſubſcription ; and if he did not, that 

Tutt might ſell Afterwards Tutt fold. the ſubſcription, whereupon Mercer exhibited his 

| bill is ſcacc* for an account of the money raiſed by the ſale. The defendant infiſted that he 
3 had preſerved another ſecond ſubſcription, . No. 194. in lieu of chat; and upon debate con- 
- "-. Ferning the ſubſeript ion pledged, trial was directed, and verdict for the plaintiffs where- 
on an account was decreed between Mercer and Tutt, and afterwards affumed by par- 


ent, upon an appeal 2 March 1925, So in the caſe of Merrick and Sperkh, Mich. 1723. 
was 9 Merrick for 10001. the mortgagee after this mortgaged it for 12004. 
-reupon Merrick exhibited his bill for an account ot the overplus, and an account was 


16. If 


d. C;rayn's rep. 401. 
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16. If ſeveral executors are ſued in equity, and one admits aſ- 
ſets, yet an account decreed againſt the reſt, for that executor 
might admit aſſets, and yet have none, nor any eſtate of his own. 
And it would not be reaſonable that this ſhould prevent the credi- 
cor-plaintiff from proſecuting the others, who may have poſſeſſed 
themſelves of part of the eftate, and ought to be reſponſible. Said 
per maſter of the rolls in the caſe of Worten and Turvill, Trin. 
1723. 2 Will. rep. 144. 

17. Plaintiff who claimed under his father's will brought his bill 
(inter al”) for an account of the meſne prolits of leaſehold premiſſes, 
and had a decree, Then the queſtion was, from what time the 
account ſhould be taken, whether from the time the title accraed, 
or only from filing the bill? pr lord chan. King: from the time 
the right accrued ; and the rather, becauſe the defendant has con- 
cealed the title deeds and writings. Bennett and Whitebead, Mich, 
1731. 2 Will. rep. 644. | ö | 

18. Defendant was maſter of a ſhip called the Carteret in the 
Scuth-Sea company's ſervice, and owner of a fourth part in her, 
and in 1733. by deed poll, reciting a wreck of the ſhips therein 
mentioned, and the freighting of the Carteret, and that the king 
of Spain had by letters patent granted the company liberty to fiſh 
for ſuch wrecks. In co-fideration of 700. paid by plaintiff tothe 
defendant, he aſſigned over to plaintiff 700l. to be ifſuing out of 
the fourth part of the Ca»terer, together with all profits and advan- 
tages of his ſaid fourth part ariſing from the freight of the wreck of 
2 bi called the and alſo of a wreck of a ſhip loſt on the 
coſt of Braſil, and of a ſhip loſt on the iſland of called 
the ———an E-ndia man, afterall juſt deductions and allow- 
ances made the defendant covenanted to warrant to plaintiff his 
ſhare, and it was agreed that the ſaid 700/. ſhould be liable to all 
loſſes and gains on account of the ſaid intended voyage. The 
defendant carried ſeveral contraband goods in his ſhip, and the 
plaintiſſ broughc his bill to have an account of the freightage of all 
the goods he had carried in that voyage. His honour dgcreed a 
general account, as well of thoſe which were contraband as the 
others. From this decree the defendant appealed, and it was in- 
ſiſted for him, that if the ſhip had been forfeited for ſuch falſe trade, 
vet the plaintiff would not have been contributory to the loſs, and 
therefore ought not to be a gainer by ſuch clandeſtine freightage. 
But per King C. it ought not to be in the defendant's power to ex- 
pote the ſhip to a forfeiture, much leſs * he to have the ad- 
vantage of ſuch unfair dealing; and fo affirmed the decree. EA,. 
5e. 2. Dr. Diver and Opey, MS. -p. 

19. Equity will decree money overpaid in e of an uſu- 
rious (a) contract, to be accounted for notwithſtanding the agree- () _ 
ment of the oppreſſed party to allow ſuch payments, and the 2 a ny Na 
rities to be delivered up. Heſanguett verſus Daſbword at the rolls; 

and afterwards — by Talbot lord chan. Mich. 8 Ges. 2. caſes 
Temp. Talbot 38. 8 9 0 

20. The executor waſtes the fund for y:unger children; this is a 
Devaſtavit in him, for which he ſhall be (5) accountable; but the W 
younger children have no remedy over out of the real eſtate, as qui y fa- 
there was a ſufficient perſonalty, or would have been, had it not vou's yeun- 
been for the executor's wilful neglect. Mcrganand Morgan, before ter chilerea 
the h;uſe of ler di, 21 Avril 1736. It would be hard to make the 


corruption 
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Vide Salk. corruption or negligence of the executor work to the hurt of the 
155. 1 2 nn who is an innocent party. Greunds and rudiments of L. and 
336 Prec EA. 68. ; 
= che. 397. 15 Where an attorney's hill has been taxed at law, equity will 
439% 80s. not decree an account, which would tend to overhale the taxation z 
for in caſe the prothonotary does not make all juſt allowances, the 
court will refer it back to be reconſidered. Ofbali/iflon and Crefs 
& al", Hil. 11 Gee. 2. ih Scacc, Comyns's rep. 612. 


22. Where the child of a freeman of Lender is to make his | 


election whether he will abide by the will or by the cuſtom, he 
is not obliged to elect till after the account taken. 3 Will. rep. 
124. In à note. 

23. Goods are aſſigned to plaintiff for ſecuring a debt, the aſ- 
ſignor afterwards becomes a bankrupt, and his afiigrees poſſeſs 
themſelves of the goods. The bill was brought againſt them for an 
account: defendants demur, for that this matter was relievable at 


law; ſed nen allecatur ; for though plaintiff might bring an action 


of trover, yet as the goods were 2iligned by way of ſecurity, there 
is matter of account, and therefore plaintiff proper in taking his re- 


medy in equity. Ryal and Roberts, Eoft. 1740. Harnar d. eq. ref. 38. 


24. In a bill for an account all perſons who have poſſeſſed 
themſelves of the teſtator's eſtate ought to be made defendants. 
Hil. 1740. Barnard. eq. rep. 332. | | 


(B) Ihiw an Accemplant may diſcharge hiniſelf ; 
what ball be a good Bar iu a Demand of an /icount ; 
(Ne; if Where a flated (a) Account fall le concluſive, and in 


ce t . P ö | . 5 v 
erf cad Cajes it may be ſet aſide; and where Liberty 


the parties, fi all be given to falfiſy : And here of Sia tage or jet- 
idee“ ting off mutual Debts one againſt the oll er. 
trom the | | 


ting. But if himſelf upon his own oath for any ſum- not exceeding 40-. 
75 > ern (5) by lord Bridgeman, and maſter of the rolls, 27 Od ler 1672. 
= al —_ 2 Freem. rep. 136. pl. 68. Anon. N 1 


ad in their own 1ight, and one ſtates an account, or releaſes his debter; this without frand 
1s a good bar. MS. rep. i e. the defendant. (6) But the plaintiff ſhall not be al- 
lowed any thing on his ach. MS, Notes. 


2. Held unanimouſly, that where there was an account cxrrent 


receiving mutually, yet this was not barred by the ſtatute of limi- 
tation: but if the account were ſtated or ended, and then the par- 
ty forbears to proſecute for ſix years, he is barred. And here 4. 

(ho was the (xecutor of Mrs. M:fſe, who was exccutrix of her 
huſband Mr. Mzfſe) was decreed to account for the profits of lands 


Eq. 1680. in canc', Aftrey's caſe, 2 Freem. rep. 55. 
75 a good plea; but if the bill ſets forth that there was an account, 


and a miſtake, and ſets forth the particular miſlake, there an ac- 
| | ET count 


time of ſta- 1. I N an account before the maſter, the“ party may diſcharge 


no inter eſt until the maſte1's report is confirmed. Said to be the practice of the court, by 
Sir John Trever maſter of the rolls, Trin. 7 Ann. Ancn, MS, rep. And where two perions 


for 20 years as receiver of rents, and much more in paying and 


received by Mir. Maſſe before his death, in truſt for the plaintiff. 


3. To a bill preferred generally for an account, an account ſtated 


LO ENTS ern ET EST Ir Yew mer yy *') 
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count ſtated is no good plea. By Hutchins & al", 2 Freem. rep: 
62. Mich. 1680. Anon. ; 
4. Account ſtated is a good plea, but if there be any agreement 
to reQify miſtakes, it ſhall not conclude, though under and 
ſeal. Maſter of the rolls, Ibid. 183. * 2653. : | 
5. The party gives in an account of debtor and creditor, and ſets in this caſe 
down ſo much received, and ſo much paid, which being taken a8 L. K. ſaid, 
true, 2 releaſe is given. North L. K. thought it reaſonable to re- that « re- 
lieve againſt ſuch a releaſe, and let them in to diſprove the articles leaſe —_ 
of the account. Mich. 35. Car. 2. in canc', Anon. Shin. 148. ſa A 3 
heir came of age by the guardian, ſhould never by him be thought à trick, but that it was 
the proper time ; but Finch ſaid, it had beea other wiſe held. 


6. On a bill to have an account of the rents and profits of lands, 
Sc. Har court C. ſaid, that when a perſon has been ejeded at law 
and the other party has been in peſſeſton above twenty years, and no 
account demanded or bill filed in that time, the fatute of limitati- 
en (a) will bar an account in this court, as well as an action of (s)21Jec. 1. 
treſpaſs for the meſne profits at law; for j«s le is gone by 
the itatute, and conſequently the meſne profits; and if once the 
ſtatute begins to attach, incapacity, as caverture, Ec. will not aid 
it. This ſlatute does not extend to a truſt (5), but in this caſe (0) ſee =_ 
the defendant coming in by a recovery at law, and the twenty ord pad at 
years elapſed before the bill filed, the bill muſt be diſmiſſed guaad 31, 
the account of rents and profits, 13 Ann. Nevarre and Rutton, and Earls 
Viner's abr. tit. Account (D. a.) pl. 7. Stafford. 

7. A receiver to the guardian of an infant, who has his account 
allowed him by the guardian, ſhall not be obliged to account over 
again to the infant when of age, for the guardians were only and 
immediately reſponſible to him, and anſwerable for the receiver 

their ſervant. The receiver pleaded the accounts themſelves, and 
his plea clearly held good. Cal vering's caſe, Trin. 1720, preced. 
in chan. 535. 3 J. Wms. 402. 5 

8. A. a clothier and B. a dyer had mutual dealings in their way 
of trade, which were carried on for ſeveral years without payment 
of money on either ſide, but the debts on one ſide were paid off“ So in the 
againſt the debts on the other. H. was otherwiſe indebted to A. and — 


as no pay- 
| | ment, 4 in 

the caſes under mentioned (4). yet in caſes of this nature, where it appeared that the mu- 

tual dealings between the inteſtate and plaintiffs were carried on for ſeveral years in this 
manner without payment cf meney on either ſide, it was a ſtrong preſymption of an agree- 
ment to that purpeſe, and that otherwiſe they would not ſo long have continued their deal- 
ings; that it was the conſtant uſe between merchants and traders. That the ſtatute of 
bankrupts directt accounts to be taken in ſuch manner, that if there be but the leaſt handle 
for direſting an account, ſo as to let off the other's debts, it ought to be done; as if even in 
caſe of a bond the intereft had not been paid, but caſt up and allowed in goods, this would 
intitle them to retain the whole egainſt each, as the account ſhould come out. ibid. 582. 
% For « man cannot ſtop his rex? for money owing te him, or @ bead towards ſatisfaction 
of s pe centre? debt. Per lord Macckrfirld. Ibid. 582. 


10 Account and Diſcount. 
Jn this caſe | 9. A. took a nephew upon his father's death into his houſe, and 


his bonour provided him with cloaths and ſchooling, and afterwards took him 
ſaid, thaPit as an apprentice, and in his books kept an account of expences of 
was true that and board, but from the time of the apprenticeſhip omitted tſie 
that foppage board, and afierwards left him 5ool. by will, and made B. exec. 
3 1 tor. Aſter A.'s death B. ſupplied the nephew with wines, w::9 
law, nor in likewiſe received monies due to B. and ſo became indebted to l. 


equityitſelf, conſiderably, The nephew ſued B. in the ſpiritual court for the 


but then ® 500, Upon a bill brought by B. firſt againſt the nephew, and a- 


I Jlens terwards againſt the aſſignees of a commiſſion of bankruptcy again't 


pg wi the nephew, and croſs bills by them againſt B. his honour decreed 
ing — one an account, and plaintiff B. to pay only the ſurplus, after having 
debt out of deduQed what is due to the > as well to himſelf as to the 
the other teſtator, but no coſts on either fide. Eafler 1723. Jeff and Wood, 


ill make 
* bay. 2 Will. rep. 128, 


ment, becauſe it prevents cirenity of aftions and multiplicity of ſuitt, which is not favoured 
in lat, much leſs in equity. Te | | | | 
128 Plaintiffs and Fry the inteſtate were tradeſmen, and had mu- 
= _ tua! dealings together. Plaintiffs were indebted to the inteſlate 301. 
pain" ag for paper, and the inteflate was indebted to them 100l for ſugars. In- 


tradeſmen, teſtate died inſolvent, not leaving aſſets to pay his debts. Nefen- | 


it is reaſon- dant takes out adminiſtration as principal creditor, and brings an 
«ole pr dan action againſt Lane, one of the plaintiffs and partners, for goods 
— — ſold to him by the inteſtate, and gets a w-rdi and judgment ther :- 
debt ſhould pen. Plaintiffs bring their bill,“ ſuggeſting that the inteſtate was 
be ſet a- ** indebted to them as partners in a far greater ſum for goods ſol d 
gainſt the © and delivered than en were indebted to him, and pray an ac- 
2 count; and that deduQting the debt due by them to the inteſtate, 

To tobe they may have ſatisfaction for the bal fth 
only to be y may have ſatistaction for the balance of the account cut ef 
paid, as it aſſets.” Macclesfiel{ C. decreed that the defendant acknowledge 
is per ſta- ſatisfaction upon the judgment, and that an account be taken be- 


| _— tween the parties, and the balance due to plaintiffs to be paid in a 


N of adminiſtration, but without cots, becauſe defendant i. an ad- | 


fore the miniſtrator. Mich. 10“ incanc', Hawkins & al” and Freeman, Viner's 
leaſt evi- abr. tit. Diſcount, (A) J. 26.—— Mr. Viner in a note at the bottom 


2 of of this caſe ſays, This was an appeal from the roll,, where the bill 


feat ig fu. Was diſmiſſed, that decree now reverſed, and decreed ut ſupra. 


cient. Here is ſufficient proof of ſuch intent between the parties, and the! equity will be 
tender of relieving after a verdiQt at law, yet in the preſent caſe the verdict is net mate- 
rial ; for it appears in the caule that the ſugars were part of the joint ſtock, and per contra 


the paper was delivered to the uſe of the joint trade, and not bought by Laze for his ſepa- 
rate uſe ; and though Lese was the aQting partner, and agreed for the paper, yet it was 


bought and employed in the joint trade, and tho* the verdi& was given againſt him ſingly, 
yet he is but in nature of a truſtee for the other partners; and the caſe is the ſarre in 
equity az if all the partners had „ ht the paper, ſince it was bought for their 


Bid. The caſe of Downham and Matthers:; | 


uſe and en their account. Per Macclesfie 
in caxc*, Hil. 8 Gee. 1. was cited for the plaintiffs as a caſe in point. 


The 1 77 does not ſay in what king's reign, but I take it that it ſhould be Mich. | 


10 Geo, 1. ſed &: 


11. Stated accounts by men of perfect ages and underſtandings, ' 
after great length of time not to be ſet aſide againſt an executor; | 
for King lord chancellor ſaid, to have a bill now brought againſt | 
the executor would be very hard; that the court had gone great 
lengths in relieving againſt the ſtatute of limitations, and run | 
into all the inconveniences deſigned to be avoided; and ſaid, it is 
much better for the public that one ſhould ſuffer than all the world 

be in uncertainty ; people ſhould come in a reaſonable time. He | 
did not ſay accounts were concluſive, but it would be very hard | 


to put a man's executor, who knew nothing of the matter, to anſwer. 
Weſtern executor of Weſtern verſus Cartwright executor of Cart- 
wright, Tria. 1725. Seled ca. in chan, 34. 


12. After 


Account and Diſcount. 11 


12. After lay ing out 200000/. of the public money for building 
Blenheim houſe for the duke of Marlborough, he fell into diſgrace, 
and the ſame was afterwards carried on at his own expence; at that 
time 45000“. was due to the overſeers and workmen, and meſ- 
fieurs A. B. and C. who were employed by the crown, ſettled their 
accounts, and paid them 16000). the ſum remaining in their hands 
of the public money: ſo 29000. remained due to the workmen, 
for which they had a decree againſt the duke in ſcacc*, which was 
affirmed in the houſe of lords. Afterwards the duke apprehending 
that the acc:unt ſettled with the crown ought not to conclude bim, 
moves to bring his bill for an account of what money the defendants 
had received tor their work, and to know what was due to them in 
order to be paid : which was granted. The overſeer by anſwer in- 
ſiſted he was to account only with the crown, and having ſo done, 
he ought not to account again; and all the defendants ſaid, they 
took the duke pay-maſter, &c. It appeared that in the warrant to 
the overſeers to proceed in the work, that they ſhould be account- 
able to none but the duke. Though it was argued for the workmen, 
that it would be hard for them to come to a new account, and to 
produce vouchers after ſuch a length of time, and that ſeveral of 
the preſent defendants were widows, children, and other repreſen- 
tatives of workmen deceaſed, and therefore almoſt impoſſible for 
them to produce vouchers for work done by thoſe whom they re- 
preſent after ſo long acquieſcence under a ſtated account, by relying 
whereupon they might be negligent of ſuch vouchers, and might 
probably have loft great part of them. Yet decreed that the officers 
and workmen ſhould account, and that the ſtated account ſhould 
not ſtand inthe way. Marlb;rmugh Ducheſs and Sir Jobs YVanbrugh 
:r Vonbrock && al, Trin. ꝙ Ges. 1. 2 Mod. Ca. L. and Eg. 23. 

13 Account directed after thirty-three years acquieſcence. Feb, 
1”, 1724. Lord Kinefland and Lady Tyrconnel, Viner's abr. tit. 
Account, (D. a.) pl. 10. But in regard to the reaſons the court went 
»pen the bock 1s jilent, „ 

14. A bill was for an account by A. a merchant againſt B. a 
merchant who was his partner, Detendant pleads, that the dealings 
concerning which plaintiff prays an account were tranſacted above 
twenty years betore the bill brought; and pleads ſuch acquieſcence 
without ſuit, and alſo the ſtatute of limitations in bar of the ac- 
count. Per Cu: forbearance of ſuit for twenty years will in e- 
quity be a good bar though between merchant and merchant. Hil. 
12. Ges. I, inScacc', Bridges and Mitchell, Gilb, Eq. Rep. 224. 

15. Not neceſſary for the defendant in ſucha bill to aver in his N. B. 
anſwer, that he did not promiſe within fix years to account, Wc. un- Though the 
Tels particularly charged in the bill z as was reſolved in Bodvil and ſtatute of li- 


{re Haig if Meath in ſuace®, ſaid per cur, in the above caſe. Ibid. 225. fh been al- 


ways conlt;ued ts except accounts open between merchant and merchant, yet that i te be 


underftoond with this diſt inct ion, that if open accounts be by ſubſequent act continued, they 
are not barred by the intervention of ſuch length of tim: from the original tranſaction, but 
if ſuch an account is by the plaintiff deſerted, then in ſuch caſe it is barred. Per Cui, ibid. 


16. In a decree of forecloſure againſt an infant, though he hath ja the Caſe 


ſix years after he comes to age to ſhow cauſe againſt the decree, yet of Lyne and 


he cannot ravel into the account. This point clearly laid down by it. 
Talbot C. as agreeable to the conſtant practice. Mallact v. Gal- Heard at the 


ten, Hil. 1734. 3 Will. Rep. 352. | 3 


Point was admitted by the counſel on both ſides, — the court, to be the ſettled practice. 


17. Juſt 
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12 


for 440). for which F. was taken in execution, but at the ſame | 
time B. takes out an attachment againſt 4. for ſaid 38/. coſts. A. 


precedents. Hil. 1740. Gerriſh and Donaccens, Bernard. Rep. it 


both parties are living) will only give liberty to ſurcharge and falſity; | 


Account and Diſcount. 


17. Juſt and fair accounts, which appear ſo in themſelves, ſettled 
with an infant, after he comes of age, and after length of time and 
the death of both parties, ſhall not be opened. Hail. 1740. Vern: | 
and VJandrey, Bernard. Eq, Rep. 283, 305. | 

18. But where an account is ſettled, which in the very nature 
thereof is fit to be opened, as where intereſt is carried into principal, 
and other impoſitions your by the item, in ſuch caſe notw ithſtand- 
ing length of time and the party's death, equity will iatirely ſet | 
aſide the account; but with an exception as to thoſe items that con- 
tain groſs ſums advanced upon ſecurities, and goods bought, but 
even as to them liberty will be given to falſify. ibid. 305, 306. 

19. A. by bill prays relief and a diſcovery againſt B. and pro- 
ceeds at law upon the ſame account. B. prays that A. may make 
his election which court to proceed in. A. eleQs to proceed at 
law, but has leave toproceed here alſo with regard toſo much of his 
bill as ſought adij/covery. A. amended his bill on payment of coſts, | 
by ſtriking out that part which tended to pray relief: thereupon | 
the bill was diſmiſſed of courſe, becauſe that it prayed 4 2 
diſcovery, and B.'s coſts taxed to 38/. A. gets judgment at law 


petitions that he might deduR the 38/. out of the 4407. Lord chan. 
laid, the petition ſeemed to him to be very reaſonable, and that he 
would grant it if the precedents would juſtify it, which he doubtcd, 
becauſe the bill of diſcovery was diſmiſſed ; therefore he made no 
order, but directed it to ſtand over that plaintitt might ſearch for 


Chan. 428. 


20. Where there are only miſtakes in an account, equity (whilſt , | 


but where there are impoſitions, will fet aſide the account intirely. 
—And though a charity is not barred in equity by the ſtatute | 


of limitations, yet that ſeems to be a good rule how far back to Wl, 


carry the account. MS, Aztes, 


| 13 | 
CAP. III. 3 
Affidavits. 


(A) Where an affidavit is neceſſary, & econt'. | 

(B) Of an evaſive affidavit ;,———where Afﬀedavits 
are allowed to be read on a mol ion to diſſolve an In- 
junction: — and concerning Afﬀedavits ordered to be 
ſworn on both fides by a limited Time. 
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(A) Where an Affdavit is neceſſary, & econ. 


H E following rule was laid down per lord chan. in Tri- 
mity Term 1681. in an Anon. caſe, Thar if a man prefer a 
ill for a thing of which the Crart bath Juriſdiction, there the plain- 
ff need not make an Affidavit that he hath nt the Writing: ; hut il it 
to intitle the court to a juriſdiction, there he muſt, As if a man 
Wring a bill to be ſatisfied a debt upon a bond, and pretends the 
ond is loft, he muſt make athdavit of it; for it the bond be not 
Wit, the court hath no jutiſdiction; but in the cafe before the (a) Prec. 14 
Wourt the bill was for a diſcovery of writings (a), and that his lord- Chen. $36. 
Nip ſaid the court had a juriſdiction of, and there needed no af- 71. * 
davit that plaintiff had them not. 2 Freem. Rep. 71. pl. 83. 2 Ff. . 
| 20 Auen. caſe, the bill was for diſcovery of writings, and the defendant demurred be- 
uſe the laintiff had not annexed the uſual affidavit that he had nene of them in his euſto- 
y; but the demurrer was over-ruled; and lord chan. ſaid, that if on ſuch þ bill as this 
2» it ſhould be allowed, it would overthrow half the bills ia this court. 2 Will. 
ep. $41. Tris. 1729. the 8 FP. was ruled on demurrer after debate, and on looking into 
e caſes ; for per King C. if a bill be brought only for diſcovery and delivering up of a deed, 
Mod which bill preys ne other relief, there it is not neceſſary to annex ſuch an affidavit, fer 
IF cannot be intended that @ man will 22 a bill enly for diſcovering or delivering up of that 
Weed which be himſelf is poſſeſſed of. Bid. But 15 the bill is tor a diſcovery of a parti- 
lar bond ſuggeited to be lolt, oi for dilcovery of a particular deed, for want of which 
de plaintiff could net recover his debt at law, or the poſſeſſon in ejedment; in theſe 
es it is fit he ſhould make oath that he himſelf has not the bond of deed, becauſe if he 
ad, his remedy ig proper and open at law; and then he is not to put another to the un- 
ceſſary expence of an anſwer to deny his having of it; per lord chan. in an ren. cale, 
rin, 1720. Nec. in Chan. 336.80 if a bil be for relief generally upon any deed or 
ond, as to recover the money upon the bond, or the profits of the land under the deed, 
this or the like caſe there muſt be an affidavit annexed to the bill, that the deed is not 
the plaintiff's cuſtody, becauſe ſuch a bill dees by conſequence ſeek to tranifer the juriſdifticn 
om the common law 10 the court of equity. Per King C. Trin, 1729, 2 Will. rep. 8... 
nd the reporter ſays, that the very next day in the caſe of Saunders and Stephens, on de- 
urrer to & bill for want of an affidavit annexed, that the deed was not in the plaintiff's 
ſtody, his lordſhip gave the ſame rule. id. 542. | | | | 
2. A Peereſs ordered to produce deeds confeſſed in her anſwer And ſo it 
MW honour only, and not on oath. Eafter 1699. Duke Hamilton et wen cevered 
and Lady Gerrard, Prec. in chan. 92. 1. P. II n. 146. = 1 
| late maſter of the rellt, and the cute of Dorſet. Bid. 


3- Ruled on demurrer by the maſter of the rolls, and afterwards 
2 C. on a rehearing, that a bill to perpetuate teſtimony 

s before trial, on Affidavit that the plaintiff*s witneſſes are infirm, 

e. but not without ſuch affidavit. IIill. 1709. Philips and Ca- 
» 1 Will, Rep. 117. 1 Ath, 571, 
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4. Though 


14 


Afdavits. 


4. Though a peer of the realm is allowed to put in his anſwer 
upon honour, yet as to all affidavits, or where he is examined as a 
witneſs, he muſt be upon his oath. Ruled per Harcourt lord keep, 


Trin, 1711. Sir Thomas Meers and Lord Stourton et econt', 1 Will, 


Rep. 146. 


5. Where a maſter reports any thing as admitted by either of the 


parties, which report is afterwards excepted to, the report muſt 


imd facie be taken to be true, and requires an afidavir to falſify 


4 Per Lord Parker, the ſeal before Eafter term 1720. Aller and 
 Pendlebury, 3 Will. Rep. 142. (in a nate). 


(a) But the 
reporter 
ſays. L. if 
there is any 
neceflity 
where only 
8 per · 
ons are de- 
fen 


Ibid, 


6. Upon a bill of interpleader againſt the attorney general and the 
executors of Sir Randolph K nipe, it was 2 curiam that there 
is a neceſſity of annexing an affidavit to the bill, or elſe it is demur- 
rable to (a). Erriagten and The Attorney General. Bunb. Rep. 30; 


(B) Of an evaſive Affidavit :—where Affidavit 


are allowed to be read on a motion to diſſolue an In- 
junction; and concerning Aſſidavits order ed to le 

ſworn on both Sides by a limited Time. 
i. Nit ts ade affdorits that they bad ts beoks; exidences, 
&c. to their knowledge cencerning the matters in queſtion, bu 


. avhbat were produced before the maſter, and annexed to a ſchedul-, 


This affidavit js evaſive, and they were put to ſwear that they bal 


| no books er evidences concerning the matters in queſtion but what they 


had already » Tune 10, 1713. Mayor, &c. of Hartford and 
the Poor of Hartford, Viner's abr. tit. Chancery, (S. a.) pl. 10. 
2. Aﬀidavits were allowed to be read for the patentee of a new 
invention, on a motion to diſſolve an injunction on coming in of 
the defendant's anſwer, on account of the great prejudice that weuld 
ariſe to the patentee were the injundias to be diſſolved, Eafter 17 34. 
3. Where the court orders that the affidavits on both ſides thall 


be ſworn within a limited time, and fome of the affidavits on one 
fide are not ſworn within the time mentioned in the order, the 
court will not enlarge the order, for the 9 party is pre- 
cluded, according to the eſtabliſhed rule of the court. Fer lord 
chan. Hil. 1740. Burton and Malocon, Barnard. rep. in chan, 401, 


403. 


is 
C AF. Iv. 
Agreements, Articles and 
Covenants. 


(A) Articles and Covenants ought to be performed in 
Specie, & econt'. | „ 

(B) What acts ſball be taken to be done in purſuance of, 
and ſball go either in Salisfaction of the Whole or Part 
of an Agreement. _ 

(C) Where a Covenant is a ſpecific Licn on the Lands, 
where on the Perſonal Eftate, & econt'. 
(D) Where Equity will decree Lands to be ſettled in 

Ari Settlement, and why. 
(E) Of Variance between Articles and Settlement. 
(F) Where Money agreed to be laid out in Land ſball be 

paid to the heir. - 
(G) Parol Agreements, or ſuch as are within the Sta 
tute of Frauds and Perjuries, & econt'. 
(H) Voluntary Agreements, concerning them. 5 
(1) Agreements by whom to be performed ; and where 
the perſon or Eftate will be made liable to a Covenant 
TY oO Sn 5 
(K) Concerning unreaſonable Agreements; and in what 
Caſes Equity will give Relief on Covenanis and A- 
greements, & econ. e 


A] Agreements and Covenants which ought to be per- 
performed in [a] Specie, & econt'. 

| : | equity exe- 

cutes an agreement in ſpecie, it muſt be ſuch an agreement as is fairly made without any 


muſt be on goed cenfiderations or mutual recompence, Grounds and rudiments of law and equity, 
2 mew e | . | 


there equity will not execute the agreement in Specie, mages are 


by law (5) Mich. 1697. Anon. 2 Freem, rep. 217. 1 * 
ng of which the law gives damages: and that for this reaſon, as an adequate compenſa 
3133 = tha i ity will enfo ſpecifi ion of the 
ad ther to rent that uncertainty, equity will enforce 4 inc execation 
hing, for it is 4— clear rule of 3 a ſpecific * Sell never be come 
polled, for the net doing of which the law w not give damages, Per lord Raymond, Nev. 
46, 1726. in the caſe of Dr. Beteſcrarth and Deas and Chapter of St. Fault, Pyft. 46. pl. 30. 
U ca. is chan, 68. And per lord chan. the reaſon why ſpecific performances are in equi- 
Y, is, becauſe the lien is ſubGſting at law, and the law can only give damages, which 
nay not be adequate. Bid. 
4. and the notes there. This rule degied by lord Marclerfield, 


2, If 


F 


(a) Where 
fraud or circumvention. 2 Freem. rep. 217 Por the rule is that egreement! and contra - 
l, W HERE no action at law will lie to recover damages, Where da- 
for equity will never make that a good agreement which is not ſo ws reco- 


breach of a covenant, equity will compel a ſpecific execution of ſuch act, for the not do- 


covenant, the quantum of the damages may be very uncertain; 


(b) Sed vide the caſe of Cane and Buckle, F. 24. c. 
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— Contract and agreement, (M) ca. 18. 


16 Agreements, Articles and Covenants. 


2. If a marriage agreement be ſo ill worded that an action will 
not lie at law for the breach of it, yet equity will decree a per- 
formance according to the intent. Hil, 1700. 2 Freem. rep. 246. 

But where one party has trifled, or ſhewn a backwardneſs in per- 
forming his part of the agreement, equity will not decree a ſpec i- 
fic peftofmance in his favour, eſpecially if circumſtances ate al- 


| («) Grounds tered, Fan. 26, 1702. (a) Hayes and Caryll, Finer's abr. Tit. 


and run: 


and equity, P 18. ca. 6. S. C. in totidem verbis ſays this determination was made in dim proc”. 


3. If a man (being in company) makes offers of a bargain, and 
then writes them down, and ſigns them, and the other party take: 
them up, and prefers his bill ; this ſhall be a good bargain, and the 
party all be N to a ſpecific performance of it. Said by 

rd K. in the caſe of Coleman and Upcot, Hil. 5 Ann. Viner's abr. 

Tit. Contract and agreement, (I) ca. 17. 

4. A. ſeiſed of lands in fee demiſed them to B. upon a building 
| leaſe, J. paying 57. per ann. and alſo 125. yearly for every foot 
| ſquare that he ſhould build above the height of ten feet, which I. 

cCovenanted to pay. Thereverſion of thoſe lands came to C. Thi: 
leaſe being mortgaged, was afterwards aſſigned by B. to D. who 
builded above the height; and upon a demand refuſed to pay the 
increaſed rent. The reverſioner brought an action of covenant, and 
recovered; then O. brings his bill to have a mitigation of the in- 

_ creaſed rent, alledging that he had done little or no damage to C. and 
that he was ignorant of any ſuch covenant. The firit allegation ap- 

5 to be true, but the other falſe. Lord Chan. decreed D. to 

pay the increaſed tent from the time he exceeded height, until the 

abatement of ſo much as he hath tranſgreſſedʒ but no broken quar- 

ters to be paid for: and if he had paid rent to C. without deduct- 

ing the taxes, they to be allowed him before the maſter. EH. 
Ann. Turner v. Metcalfe, MS. rep. 


wy” eq.rep. 5. A. for the advancement of plaintiff a younger ſon in marri- 
2 Fu! age, enters into articles with B. the lady's father; B. covenants 


And bir fa. to ſettle lands free from incumbrances, according to the uſual limi- 


ther lr tations in marriage ſettlements; and in conſideration thereof 7. 
Barzard, Covenants to ſettle lands by name of the value of 2500/. per aus. 
S. C. _— (but with a life or two upon them) upon truſtees to like uſes, bu: 
422 abſer.. With theſe words: that in ſuch ſettlement there ſhould be covenants 
ved that the that he is ſeiſed in fee, has good right ts convey, and that the Tra- 
covenant in Aces ſbail enjoy free from incumbrances. Thele lands were charged 


the evedef by A. 's own marriage ſettlement with 6500. to be paid to ſuch 
ſettlement daughter or daughters as ſhould be living at 4. “s deceaſe, and not 


be that the Provided for. On a bill to have a ſpecific performance of theſe 
eſtate i free articles, by A. s paying off or giving collateral ſecurity againſt this 


res incum- Contingent portion of 6500. he having then one daughter about 
braxces, but ſixteen years old, lord chan. held, that here was not an y Covenant 


ba Love that the lands were free from incumbrances, but only a covenant 


mould en- Fhat J. would in the ſettlement (which was after to be executed) 


oy free Covenant for that purpoſe, ſo that the parties ſeemed to be ſatisfied | 

om in- with a bare covenant only, and the articles were only a covenant | 
cumbran- to covenant. That inſerting that covenant in the deed of ſettle- 
ces; which | hone i 
they do che covenant is not broke. The reporter p. 8. fays, it appeared that in the ar- 
ticles notice was taken of A." lady's jointure in theſe very lands, which deceffarily leads | 
to the' deed whereby chat jointure is made, and in that deed there was this portion charged 
Upon the lands, and whatever is contained in a deed to Which any other neceſſarily lead 


Jen, you are preſumed to know, which was allowed. Per lord chan. without « word more, | 


At reements, Articles and Covenants. ; 
ent was a ſpecific performance ofthoſe articles, and was all that 4. | 1 
— to * A plaintiff by his bill deſired to have done. His l 7 
Jordſhip ſaid, that notice or no notice of this incumbrance was very 
material ; for firſt, ifbetween the executing the articles and the ſealing 
the deed of ſettlement the party had no notice of this incumbrance, 
then this incumbrance ſhall be diſchatged even before executing the 
deed of ſettlement, not only upon account of the fraud in concealing 
ſuch incumbrance, but alſo becauſe it would be needleſs to enter into a 
covenant already known tobe broke; but ſecondly; againſt all other 
incumbrances diſcoveredafter the execution of the deed of ſettlement 
there is the party's covenant only. But where notice is given of an 
incumbrance before executing the articles, it is a ſtronger caſe than the 
| laſt, for you conſent to accept the party's covenant againſt an incum- 
| brance you were aware of, and when you have choſen your method of 
ſecurity yourlelf, equity Will give no other, nor make the party do a 
further act than by the articles he has agreed to do; and the rather in 
this caſe, tor that the portion is not a certain incumbrance but a contin- 
gent one; and therefore it is reaſonable to ſuppoſe that A. would no be 
compelled to charge his remainingeſtate at all hazards to ſecure againſt 
an incumbrance that was but contingent; tothe preſudice of his eldeſt 
ſon, eſpecially when he had provided forthe younger ſon fo mas y. 


Decreed that A. ſhould execute a deed of ſettlement with covenants It ſeenis thb 
according to the articles, but becauſe the eſtate was ſubjeR to a preſent Pocdon be- 


charge, vis. to the payment of a yearly ſumfor the daughter's mainte- F ee 


nance from her birth, therefore decteed that A. ſhould pay and diſcharge — Hans | 


all arrears of that and the growing annuity as it ſball ariſe, taking ac- the resſoa 
** from his daughter; and leaving them with the plaintiff for of be firſt 


ſecurity. Tris. 7 Ann. Anon. MS. Rep. part of (he 


| | decree, be- 
cauſe it is plain by the latter part of the decree, where the incumbrance wis certain, (vis. 
the payment of a yearly ſum) 4. was decreed immediately to Jiſcharge it, though by the ar- 


ticles he did but covenant to covenant; and theie is no other difference between theſe two. 


matters, Gilb, Eg. Rep. 5. | 
6. 4. being curate of Muc ele, covenanted with B. to build an 
| houſe upon the glebe land; B. brings his bill for a ſpecific perſor- 
mance of this agreement ; and it was inſiſted for defendant, that this 
| Covenant is ſo looſe and uncertain, that B. cannot have a ſpecific 
pms of it: uncertain both with reſpe& to time and value 3 
or it is neither mentioned when the houſe is to be built, nor what 
ſort of a houſe it ſhall be, and fo ſounds only in damages. But per 
lord chan. Who can the —_—_ go to? Surely to B. to whom the 
| Covenant was made. His lordihip taid the covenant was deſigned for 
the benefit of the church, and therefore if poſſibly it can be ſpeciti- 
cally performed, it ought. Ergo decreed a convenient houſe to be 
built; and for that purpoſe each ſide to chooſe two commiſſioners; 
neighbouring gentlemen z and if they cannot agree, then to reſort 
to the ordinary of the dioceſe to ſettle the matter between them: 
| Trin, 7 Ann. Allen v. Harding, MS. Rep, | | 
J. Bill to compel the defendant and his wife to join in a fine to The huf- 
the plai tiff, purſuant to his covenant in a conveyance. The de- band and 
fendant and his wife, and H. their ſon and heir, ſet forth in their wife were 
anſwer, that defendant Hi. is tenant for life; remainder to his wife e e 
for life, remainder to the heirs of the huſband begotten on the body bur 
of the wife, cemainderto the huſband's heirs; and inſiſt that nothing band only 
paſſed by the conveyance but an eſtate for life of the huſband, and ſealed it, 
= + C | * 
dat che huſband and wife ſheuld levy a ; was hevind 


doe, finda f a * | 
by the huſband alone. Jbid, | A ern gent de ut, Et. was levied | 
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[18] that the wife did not ſeal the deed. Decreed that the huſoand the 
defendant ſhould procure his wife to join with him in a fine to the 
laintiff according to his covenant, ſince he has taken upon him to do 

it, and the plaintiff hath paid the full value of the eſlate. By Cowp-r 

C. Mich. 1 Geo. 1. Barrington and Hern et al, 5 Vin. Ar, 547. pl. 35. 

Pre. in Cha: 8. The defendant in conſideration of two guineas paid, by note 
$34. Tris. nder hond, agrees to transfer 0001. Soutb-S-2 ſtock at a fixt price at 
1720. S C the end of three weeks, PlaintiF on the day demanded the ſtock, 


_—_— _ and offered to pay the price, hut the defendant inſiſted he would only 


Sceeld and pay the difference. On a bill for a ſpecific performance of this a- 
Butter, as a greement, the maſter of the rolls decreed, that the defendant transfer 
caſe of the the ſtock, account for the dividends, and pay coſts ;z and the plain- 


Roc 2 pay the defendant intereſt for the money from the time 
term. Say, „ | : 
the maſter that it ouzht to have been paid according to the contract. But Parker 


of the rolls C. reverſed this decrec, delivering his opinion with great clearneſs, 
dec. ced _ that a com! of equity cug lt uct 10 execvte any of theſe agreements { a), 
the plaintiff Uuc to leave them to law, where the party is to recover damage:, 


but that on ing with the money (recovered in damages) may buy the quantity 


ppeal | n wp | 
2 of ſtock agreed to be transferred to him, for there can be no differ- 


the decree ence between one man's ſtock and another's. Mich. 1719. CA 


1 and Rutter, Will. Rep. 570. | 
party dec eed only to pay the diſſerence; and that to do otherwiſe might be the greateſt hard- 


ſhip and iajuil ice in the world, as the ſudden riſe of ſtocks happened, (a) P. go. C. 
eee | | 
Theugh it is 9. A court of equity is not bound to decree a ſpecikc execution ot 
4 common c- articles, where they appear tobe unrea/cnable, or founded on @ fraud (a), 
gui to de- or where it would be unjuſt or unconſcionable to aſſiſt them, but will 
on — leave the party to his legal remedy tor recovery of what damages he 
7 force can for non-performance of ſuch contracts. Per lord chan. who in 
ments, yet the principal caſe diſmiſſed the bill brought for a ſpecitic performanc- 
ber- they of articles, they appearing to him to be unreaſonable and ſbameſu. 
_ areexireme- although there was xo direct fraud proved. Mich. 1720. Tang and. 
, unreaſon- Clerk, Prec. in Chan. 538, 540. | | 


able and int- | | | | 
guiteus, the court will not decree them, as in a caſe ſince the year 1720, where a bill was broug!.: 
in the exchequer for a ſpecific performance of articles for a purchaſe made in that year, where- 
by it was agreed that forty years purchaſe ſhould be paid for the lands. There was a decree 
in th exch<quer for a ſpecitic performance, but it was leverſed in the houſe of peers; aud 
though the doubtfulneſs or equity may be here objected, ſince no rule is fettied how many 
yea's purchaſe is a reaſonable price for lands, yet it may be anſwered, that no Certain rule 
can he drawn from the price of lands, whether the articles for a purchaſe ſhall be performed 
or not, becauſe the iniquity of the bargain does not depend always upon the price: for what 
may be a reaſonable price in one caſe may not be ſo in another. But it i« a Certain rule, that 
where the bargain is plainly iniquitous, and it is againſt conſcience to infiſt upon it, (as in the 
caſe of forty years purchaſe) equity cannot luppoit it; for that would be to decree iniquity. 
Fran Max, in Eq, p. 6. is @ note, (a) For gn & benum fi /cx legum, and the office 
of equity is to ſuppreſs Fraud. Ro - - 

S. C. cited 10. So if A. articles to grant and convey to B. an eſtate of 180/. 
arg', 10 per ann. for wnich B. was to give thirty-hve years purchaſe, and B. 


Mod. 504. pays 508. in part, but diſcovering that 301. per ann. of the lands were 


* the caſe  copyhold, he refuſed to go on. On a bill brought by A. lord Maccles- 
lord Lech- fie14 would not decree a ſpecific execution of theſe articles, it being un- 
mere, (ſaid, equitable, but ordered the 50%. to be paid back, but without coſts. 
that the Trin. 1721, Sir Harry Hick and Phillips, Prec. in Chen. 575. 2 Eg. 
_—_— Abr. 688. c. 6. e 

cure an infranchiſement of the copyhold, or make auy compenſation in the price, and yet the 
| | court 
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11.,4. agrees with builders, before the act made for building Blen- [19] 


beim houſe at the expence of the crown; and recites, that he made Corr die 
ſuch agreements at the inſtance and deſire of the duke of Maribor n.. hill, ihe 


The duke is bound by fuch agreement, and as well liable to pay for price being 
the work done after the ſtatute as before. May 8, 1721. Ducheſs of unreaſonable. 


Marlboraugh and Streng, 5 Vin. Abr. 533. pl. 36. | 8 | 
thiz nature are proper for a jury at Jaw to confider of, where they may mitigate or moderate 
tbe damages according to what the ci:cumſtances ſhall appear to be; but a court of equity can 
take no advantage ot iuch Circumitances, but muſt either decree an execution of the agree- 
ment, or diſmiſs the bill; and therefore the party ought to be left o make the-moſt be can of 
ſuch harſh and wneguitab!e contract at law. Said per lord chan. in the ſame cale, Prec. in 
Chan, 57, 576. and his lordſhip cited the cafe of Teng and Clerk, (above) whe: ein the over- 
value f the land was the reaſon the court woul not decree an exeoution of the leaſe:, and for 
the lame reaſon ought not for the overvalue of the money in the principal caſe. Bid. 676. 


12. Where a contract has lain dormant for many years, there ſhall 
be no ſpecific performance, Necreed March 3, 1722. Wing field and 
JWhbale-y, 5 Vin. Abr. 54. pl. 38. mm 

13. Upon mutual articles there ought to be mutual remedies (a), () — ſor 
and therefore the vender may c:me into equity fer a ſpecific performance the ſpecific 
a; dell as the vendre. Trin. 8 Ge:. 1. 10 Mod, 506. | — 


ticles for the purchaſe of lands at thirty years value, whereupon zool. had been paid by de- 
fendant in part, There wa a memorandum indorfed on the 8 ticles, that the cool. ſhould be 
repaid ia eaſe plaintiff did not make out a good title by 2 limited time. It appeared i: the 
proots, that plaintiff's faih-r (who was the perſon contracting for the ſale) had written de- 
tendant a ietter, intimaiing that he < uld nut make out any title the ſame being in ſettle- 
ment upon his wife, Cc. and it appeared that plaintiff*s father was only tenant for life, and 
con:equently the ſon (the now plaintiff } would not be concluded by hiv father's covens t; and 
fince the len is mot reciprocal, it ought nt to conclude in a cou t of equity, where @ 
writing under hand bas the ſame confideratien as a writing under hand and ſeal, and theretore the 
letter hall be taken to be 2 waiver of the articles. That this was an hard bargain, and equety 
will relicvs net only againſt fraud and circumvention in an agreement, but alſo againſt an hardſbip. 
In the ut, they vill ſet the agreement aftde, and in the 2d, they will only not carry it into execu- 
tion, Bill diſmiſſed per titam curiam, chiefly for that the remedy wat not mutual. - The ch. bar: 
took this difference, If a man comes tor a ſpeciſie performance as to the land itſelf, equity 
ought to carry it into execution, becauſe there is no remedy at law;— But i; it is to have a 
performance in payment of the money, they may have remedy for that at law. T. 1722. Armiger 
and Clarke, Bund. Rep 111. | | „„ 


14. On an appeal to the houſe of lords the caſe was, That the reſ- Gi5. Fg. 
pondent being ſeiſed in fee of certain lands, did by articles dated 20 * 4.4 
July 1720. ſell the ſame to defendant, and did thereby agree that he 4, 
would, on or before the 29th of 2 following, at the coſts of te 
appellant, make to him a good eſtate in fee- ſimple of and in the ſame 
lands, to the ſatis faction of the appellant and his counſel;; and the ap- 
pellant did thereby agree that on the execution of ſuch conveyance 
he would pay the reſpondent 8ool. being Herty years purchaſe. A bill 
was brought in the exchequer by the reſpondent for a ſpecific per-, . 
formance of this agreement, which was decreed accordingly, it being {0 This 
proved in the cauſe, that the reſpondeat had left his deeds with the 5 aha 
appellant, and that there was no juſt objection to his title: This was caſe or Le- 
admitted in the exchequer, and therefore proofs were not read there, i, and lord 
nor even marked as read. Two points were argued before the houſe £<<bmere, 
% lords: Firſt, Whether an exorbitant bargain for forty years pur- , bar 
chaſe ſhould be carried into execution (a); or whether they ſhould be 8 * 
left to recover their damages at law; and this was a very doubtful termived in 
point among the lords; and on hearing both ſides was left doubtful. that caſe. 


But the lords all agreed in the 2 N point, vis. That ſince the title 4 * 2 
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was not made out by 29 September, as the reſpondent undertook hy 
his covenant; there was no occaſion to determine the other great point 
for the reſpondent not having proved that he made out the title by the 
time covenanted; could not be intitled himſelf to the purchaſe mo. 
ney ; and the proofs for this could not be read, becauſe they were n: 
| Note thi, read in the exchequer, and the appellant's admittance of the matter wa; 
not entered. Mich, 8 Geo. 1. Keen and Stuckley in dem pic, MS. Ret, 
The court 15. The father agreed to give his daughter 3000l. as a matriag: 
2 4 ®P!- portion with the plaintiff, who in conſideration thereof was to ſett!: 
plaintiff ands in jointure, &c; and the father having deviſed 2000). to her, 
might have died before the marriage. On a bill exhibited againſt his executors to 
ſome co- have the other 1000/, paid according to the agreement, it was de. 
[20] creed that the huſband ſhould not have it, becauſe he knew that 14 | 
lonrable 2000l, Ta. deviſed to ber, and having accepted that legacy in mat i- 
preterce to ops, be ſhall bade no more, Bill diſmiſſed with coſts. Ea. 8 Gee. 1 
| this 1oool A lige and Tracy, 9 Mod. 3 | 


ir be ore his = : 
marriage with the daughter he had not known that ber father had deviſed z000l. to her, 22: 
no more; but having married the daughter, and accepted that legacy, he ſhall recover no more. © 
Beſides, if this 10001. bed been recoverable, it muſt be in right of the huſband ale, for his wiſe hat 
no manne: of right thereto, therefore if he die before it is recovered, his executors or a{miniſt :4- 
tors, and not the wife, will be intitled to it, ſo that he ought rather to have exhibited his bill f © 
the whole 3000l. than for 1000], reſidue thereof, be cauſe the 2600). he received by virtue of the © 
will can be no pa tof the 3000l. upon the marriage agreement, Ibid. 3, 4,—2 Will. Rep. 65, . 
kfſe and Tracy 8. (, ſtaies it thus: Z. courted I. daughter, B. conſents to the marriage, at: 
writes to his daughter, intimating that he had met A. and had agreed te give him as « port io 
I. which A4. (he ſaid) ſeemed fully to aſſent to, and ſubſcribed his name to the letter. 

ies before the wedding day, having made his will hag before this treaty of marriage, and gi: 
his daughter only a The daughter did not ſhew this letter to A. whom ſhe afterwa4 | 
married, and the 2000l legacy was paid to A. but he did not, neither was he required to malt 
any ſettlement on his wife, but was a merchant and freeman of Lad. Lord chan. ſaid, Thü 
being no more than a communication, has no ingredient of equity: the huſband made no ſe:-® 
tlement: he did not know of this letter, and therefore cannot be ſuppoſed to have married: 
| confidence of the letter. Then he accepted of the 2oool. legacy as the portion, and at thi: 
time demanded no more, andthe other daughters had but 1 fol. portion. Bill diſmiſſed. © 


S.C. cited 16. Bill for a ſpecific performance of articles fur the purchaſe ci 1 
in 10 Mod, lands. The caſe was, The 2 agreed to ſell his manor and 
| $03- in the lands in H. in Kent to the defendant by a particular, wherein the ma- 


caſe _— nor and royalties are mentioned, but no value ſet upon them therein. 
: l | It happened that the plaintiff had no title to the manor, but had bee: 


Eaft. 8 Gee. in poſfeſſion of the royalties for ſeveral years. The defendant ob- 
1. and ſays, jeQed againſt going on with the purchaſe, that this was a contract 2 
| that it being a Scuth-Sea price, viz. forty- ſix years purchaſe: And ſecondly, Tha 

— . tho? no value was ſet upon the manor and royalties by the particular 
bis nn, yet they are valuable in themſelves, and was a great inducement to 
was of little him to purchaſe the eſtate; and therefore ſince the plaintiff canncſ} 
or no value, ſtriQly perform his part of the agreement by conveying the manor, be 
it is evident ought not to have the aid of a court of equity to compel the defen- 
that the o- xp 2 
| ther cir- dant to pay the money, ſince he (defendant) cannot have the full 
cumſtance benefit of the agreement; and for this laſt reaſon the bill was dit 
in the caſe, miſſed, but without coſts, if plaintiff would deliver up the articles 
vi. the un- Per Macclesfield C. Hil. 8 Ges. 1. Sir Ges. Hanger and Eyles, 21 Vs” 

reaſonable Abr. 540. pl. 1. my VV 5 1 


Price, was 


' that which really inclined the court to lay hold upon u pot too incenſiderable otherwiſe ol N 
have been taken notice of. Ee oy | es 

17. This was a bill brought by the plaintiff for a ſpecific perform 
ance of articles dated 30 Augu/? 1720. whereby the defendant hi 
covenanted to purchaſe ſuch an eſtate at forty years purchaſe z provide! 
og tte 
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the plaintiff did by 10th of November following lay ſuch a title before 
defendant”; counſel as they ſbould approve of (a). The bill was diſmiſſed 
with coſts, becauſe the plaintiff had not laid his title before the ven - 
dee's counſel within the time limited by the articles, which tine his 
lordſhip ſaid was very material, the price of South-Sea ſtack, from 
whence the money for the purchaſe was to be raiſed, being upon the ſaid jd There. 
10th of November 260l. per cent. and at the time of hearing the cauſe porter ſays, 

but gal. per cen /. Parker C. Tris. 8 Ges. 1. L-wis and Lord Lech- though this 


mere, to Med. 503, Pas thoetup. 
5 e which his 
lordſhip was pleaſed to found his decree, yet there were ſeveral other things in the Tas) 
21 


18. Mr. Trevor (the defendant) encouraged the plaintiff (then under Bid. 1g4. 
age and an apprentice) to court his daughter, without the privity of This is an 
lady Hobſon the plaintiff 's mother; and Sever before the marriage * 
gave a bond to the plaintiff, (dated 8 November 1716.) in the penalty juable con- 
of 5oo0l. and in the condition the intended marriage hetwixt plaintiff fderation, 
and Trever's daughter was recited, and the defendant Trevor had agreed i *. that af 


in conſideration thereof to ſettle and aſſure ane third part of all ſuch = 
real eſtate as ſhould deſcend to him upon the death of his father, to hid, 24 


the uſe of the plaintiff for life, remainder to the daughter for her life, therefore fie 
remainderto the heirs of her body by the plaintiff, remainderto his own to be ee- 
right heirs. The condition of the obligation was, that if the marriage cuted in e- 


ſhould take effect, and Trevor ſhould within three months aſter his fa- 22 * 


ther's death make ſuch a ſettlement, then the bond to be void. The more rea- 
marriage took effect, and ſoon after, defendant's father dies inteſtate, ſonable, in 
vrhereby a great real eſtate came to him. Ona bill brought by plaintiff regard it ex- 


and his wife ¶ Trewzr's daughter) for a ſpecific performance of this a- eee 5 no 
greement, Maccle: eld C. decreed the agreement to be executed in ſpe- nid . 


cie, ſaving that a third part of the real eſtate, which came to the de- the real eſ- 
tendant from his father, muſt be ſettled upon plaintiff and his wife for tate that 
their lives, remainder to their firſt, &c. ſons in tail male, renainder was to come 


ta their dougbters in tail general, remainder to defendant Trevor in fee; . 


defendant to account for the meſne profits from the end of three months hi father; 
after his father's death, and to be examined upon interrogatories and this was 
touching his father's real eſtate, and to produce all books, &c. upon very hazar- 


oath, and pay colts. Mich. 1723. Hobſen and Trevor, 2 Mill. Rep. 191. e 
dant had died in the life - tine of his father, or if there had been a will, the defendant, who 

was ſo well known to beg under the diſpleaſure af his father, had but an indifferent proſpect, 
ſo that it might be reaſonably thought that the plaintiff at that time had the worſt of the bargain. 
The plaintiff being an infant could make no ſett!ement, and might depend upon his ſucceſs in 
trade, as he was left a portion of upwards of 1oool. It is no argument to ſay, that defendant 
ought only to pay the penalty of goool. becauſe the agreement is recited in the bend; and ſuch 
an agreement is the ſtronger for the penalty; for had the penalty been beyond the value ofa 
third part of the real eſtate, defendant would not have been bound to 227 it; ſo now the pe- 
nalty being beneath the value of s third part of the real eſtate, plaintiff is not bound to accept 
it; beſides, it is to be à ſettlement for the benefit of the iſſue of the marriage, and the pay- 
ment of the goool. to the huſband would not provide for ſuch iſſue, per lord chan ——10 Med. 
307. S. C. ſays, Lord chan, decreed the land ta be ſettled purſuant to the condition of the 
bond Says his lordſhip declared, that if the agreement had been to heve made the ſettlement, or 
forfeited the penalty, it would have been 2 debt due to the huſband, and not in the power of the 
| 3s | | couit 


s) Covenant to make ſuch @ title as vendee's counſel Pall approve of, means no 
more than that the plaintiff ſhould make out 4 good title, and fit to be approved 
of: for if the counſel diſspprove of 2 good and clear title, (i. e. ſuch a title as 2 
court of law or equity would take to be a good title) yet the vendee will be bound 
by his bargain. 10 Mod. 508. | 
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eourt to have taken tart of the wife and children, by ordering the goeo! to be ſettled. Bid. 
g11. The reporter ſays Q of this, it coming in lieu of the ſettlement. —Stra, Rep. 333. S. C. 
ſays the defendant by his anſwer inſiſled that plaintiff onght to be left to ſue the penalty of the 
bond, having his :ernedy upon tha at law. But Led chancelhy decreed a ſpecific performance, 
ſaying it was unreaſonable to give an eleflion to the defendant, when the plantiff could bave 
none; for if the lands to be ſettled were not of the value of goool. he (piaintift) could n: ver re- 
| ſort to the penalty, and on the other hand, if they exceeded that valuc, it was not juſt he 
_ (plaintiff) ſhould be left to it, neither would it anfwer the intent of the parties, which was to 

ſ- cure & proviſion for the wite and children, by the ſettl-ment of the eſtate, becauſe if the 


2 was to have the l it muſt be 2s a debt due to himfelf, and this court would 
— | | 


ve no power to compel him to do any thing out of it for their benefit. 


19. J. and P. by articles agree that all legacies and ſums of mone v 

which ſhould be given to either of them by the will of T. whoſe couſins 

and preſumptive beirs they had married, ſhould be equally divided be- 
twixtthem, and that all benefit or advantage accruing to either of them 

by the faid will ſhould be alſo divided, and tha? the ſame ſhould be di- 

(e) This wided between them, their reſpeAive executors and adminiſiratcr: (a). 
was one tea · Afterwards T. leaves B. a great real and perſonal eſtate, and A. but 
2 for _ a ſmall real eſtate z A. brings a bill againſt B.'s executors for an ac- 
ther as count of the real and perſonal eſtate which came to B. by T.'s will. 
that 4 did But upon conſiderat ion of the articles, and foraſmuch as A. did not of- 
not offer to _ his bill to divide that ſmall real eſtate given to him and his hei:s 
2 Ge. by the will of 7. Macrle. feli lord chan. took it, that theſe articles did 
not extend to any part of the real eſtate deviſed by the teſtator; and 
therefore decreed only the perſonal eſtate given by 7.*s will to either 

| of them the ſaid 4. ed. B. to be equally divided. Hereupon 
[22] it being faid that H. had died inſolvent, and though it (ould be ad- 
mmaiitted that theſe articles would let in the plaintiff as a creditor by 
ſpecialty, yet there would not be enough to pay him; his lordfhip or- 

ered, that if (as it was ſuggeſted) any of the mortgages of T. were 

yet ſtanding out, and the property thereof unaltered, and in caſe it 

ſhould appear that B. had received more than his moiety of T.'s per- 

ſonal eſtate, then the plaintiff ſhould be let in to receive out of 7.'s per- 

ſonal eſtate, or the ſubſiſting mortgages, ſo much as to make up his re- 

ceipts equal with thoſe of B. before B. s repreſentatives ſhould be ad- 


mitted to receive any thing further. Trin. 1723. Beckley and Ne. 


lad, 2 Will. os 182, 187. 
.d. 515. 20. A. being ſeiſed of a copyhold eſtate, and intending that not 
His lordſhip his ſiſter, (who was his heir at law) but B. her ſon, ſhould have the 


laid it Was land, reſolved toſurrender it to the uſe of his will, and deviſed it to . 
plain, from 


the nature but a furrender not being practicable by reaſon of ſome accidents, | 


of thist:anſ- ( ſet forth in the evidence) he prevails with his ſiſter to give a bond to 
action, that him, that ſhe would at any time upon the payment of 200/. and upon 


ie was the the requeſt of B. her ſon, ſurrender the eſtate to him. Then A. dies, 


bt inten- B. enters and receives the rents and profits of the eſtate, but no ſur- 
tion of the 


uncle that render was ever made purſuant to the condition of the bond, nor was 
one way or the mother requeſted ſo to do. F. dies inteftate, leaving only two fiſ- 


co cher his ters. The mother adminiſters, and mw rocured herſelf to be ad- 
nephen mitted tenant of the copy hold, enters an 


| Cord be e her daughters and dies. The other daughter, and ſiſter of B. brings hec 


In order bill againſt the deviſee her filter, praying to have a decree tor a ſur- 
chereunto render and proper conveyance of a moiety of the land which fhe would 
he attempt - have been intitled to, had her mother ſurrendered to H. as ſhe ought 
2 te to have done, purſuant to the condition of the bond. Farter C. de- 


ſurrender it cteed that the mother ſhould be conſidered as atruſtee for . her ſon, 
to the uſe of | | EO - 2” 


eviſes the ſame to one of 
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and that a ſurrender and conveyance ſhould be made accordingly upon , will, te⸗ 
ayment of the 2001. by the plaintiff, with intereſt, from the death of ſolving te 
A. the uncle 3 B. the brother having during his life, by the mother's deviſe it to 
conſent, received and enjoved the profits of the lands. Mich. 10 Ges. = 8 
Parks and Wilſzn, 10 Mad. 515. ER. woe 


| ing able to 
ſarrender, he then had recourſe to this bond, as the next method to oa. it to 
him; ſo that this bond j* not to be corſidered as ſomething given in lieu of the land, but as 
another medium of ſecuring the land to him; and on the part of the mother it amounts plain» 
iy to an agreement that the ſon ſhould have the land; the conſequence of which will very 
plainly be, that the mother muſt be conſidert d as a truſtee for her ſon; and then his lordſhip 
{4id, he would have no regard at all to the niceties of law, of the bond's being extinguiſhed 
and gone, either by the obligor's being admiaiſtratrix to the obligee, or for want of a requeit. 
That the authorities are many in this court, That bonds have been confidered as evidences of 
agreements, and obligors held to a ſpecific performance, and not allowed to forfeit the penalty. 
Ibid. $17, $18.—Vide the following caſe 8. P. | 

21. Where A. the plaintiff's uncle was ſeiſed of a copyhold eſtate, 
and having no iſſue intended toleave it to his nephew T. A. the plain- 
tiff 's brother; but being taken ill had no time to ſurrender it to the 
uſe of his will, and for want thereof the eſtate would deſcend to his 
ſiſter, who was his heir at law, and mother of the plaintiff; and to 
prevent which A. procured his ſiſter to enter into a bond of 2900/. to 
J. A. her ſon, conditioned that at any time upon his requeſt ſhe would 
convey the lands to him and his heirs. T. A. accordingly entered after 
his uncle's death, (but without any conveyance from his mother) and 
died without 1tſuc ; but leaving two ſiſters, one of them entered, and 
turrendered to the uſe of her ill, and deviled this eſtate to her grand- 
daughter, ard died. On a bill exhibited by the ſurviving ſiſter againſt 
her niece to have a motety of the eſtate in coparcenary with her, as 
heit to her brother T. A. Lord chan. decreed that the mother was 
truſtee for the fon, and that defendant ſhould ſurrender to the uſe of 
the plaintiff, and both of them to be admitted as coparceners. Mich. (5) I take 
10 Ges. Aliſan's cafe (6), 9 ed. 62. As to be 
| | | : the S. C. of Parks and Wilſes above. 

[23] 
Here was & 
me ito ious 
conſide ra- 
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22. The plaintiff's houſe being ſo near the church, that the five 
o clock bell rung in the morning diſturbed him, he came to an agree- 


ment in writing with the church-wardens and inhabitants at a veltry, 
that he {the plaintiff] would erect a cupola and clock at the church, 
and in conſideration thereof the five o'clock bell thould not be rung 
in the moraing during the life of the plaintiff, Two years aſcer a 
new order of veltry was obtained for-the ringing again of this bell, 
upon which plaintiff brought his bill to injoin the rigging ot it at 


hve o' clock. This is a good agreement, and binding in equity, and 5 

an injunction to ſtay the ringing of this bell at five o clock during the may ſell the $ 

plaintiff's life, was decreed by lords commiſſioners Gilbert and Ray- bells or fi- lf 

mond, Hil. 1724. Dr. Martin et u and Mufin et al', 2 Mill. Rep. lente them, i 


tion execu- 


ted on the 


plaintiff 's 
ſide, and 
the churches 
wardens are 


agreement, beneficial to the pariſh, and thereby bind the pariſhioners and their ſucceſſors, as 


allo the lucceeding Wardens. The ringing of the five o'clock bell does not ſeem to be of any 


' ſervice to the pariſh, though of very ill conſequence to the plaintiff; and ample recompence 


hath been made to the pariſh by plaintiff. Said per lords commiſſioners. Bid. 268. lt 


appeared that the majority of the better part of the pariſh continued willing to abide byt 


agreement, and proteſted againſt the new order of veltry. Ibid. | 


23. Plaintiff ſold defendant a copyhold eſtate of the yearly value 
of 16/, ſon which was timber of 1 2 value] for 63o/l. and coven- 


anted to ſurrender on or before Michael ma. then next. Defendant paid 
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iet. earneſt, entered on the premiſes, cut down timber, ſtocked the 
land, and acted as owner. On a bill for a ſpecific performance of co- 
venants, plaintiff proved ho gave notice in writing that he would ſur- 
render next court-day, andi attended accordingly. On defendant's 
part there were ſeveral prooffithat he was diſordered in his ſenſes ; and 
though there be proof of theſtimber's value, yet as no cuſtom is al- 
ledged of the tenant's having fipwer to cut it down, it muſt be accord- 
ingto the common law, by Which the tenant has no power over it, 
and therefore a plain impoſitioy. King chan. was of opinion, that it 
was a great overvalue, and That his cutting down of timber was 2 
convincing proof of his folly, being a direct forfeiture; but ſaid, as it 
is, it is a matter merely at law; the covenant is to furrender at or be- 
fore Michaclmas, and plaintiff was ready at the next court, which does 
not appear to have been before Michaelmas ; if ſurrender had been, 
ts action would have lain at law. 
The impro- Eqawards and Heather, Selod Caſes in Chan. 3. 


Agreements, 


3 . 
1 the 24. Feme covert gives a bond to her intended huſband, [in which 


vin. © Po the intended marriage was recited] that in caſe of their marriage ſhe 


from a wo- would convey all her lands [about 10/; per year] to him in fee; they 


man to a marry, and there was iſſue of the marriage, and the wife made her 


22 will, reciting the ſaid bond, and deviſed all her lands to her huſband 


| tomarry, or in fec, and died. The ifſie of the mariage died without iſſue, and 

the inaccurate manner of wording ſuch bond, is not material; ſor it is ſufficient that the bond 
it a written evidence of the agreement of the parties, that the feme in 12 of marriage 
agrees the man ſhall have the land as her portion ; and this agreement deing upon a valuable 
conſideration, ſhall be execute“ in equity. It is unreaſonable that the inter marriaze, upon 
Which alone the bond is to take eſſect, ſhould itſelf be a deſtruction (as was ebjeQted) of the 


bond; and the foundation of this notion is,— that in law the huſband od wife being but one 


perſon, the huſband cannot (at law) ſue the wife on this agreement; whereas in equity it i- 
conſtant experience, that the huſband may ſue the wife, or the wife the huſband; and the 
huſband might ſue the wife upon this agreement in the principal caſe.— Neither is it a fru- 
rule, that where an actien cannet be breught at law on an agreement for, damages, there, a ſuit u 
net lie in equity for « ſpecific ptr f-rmance, as is plain from this caſe; ſuppole a feme infant ſeiſed 
in fee, on a marriage with the conſent of her guardian, ſhould covenant in conſideration of 2 


ſettlement to convey her igheritance to her huſband: if this was done in confider ation of a come : 


Fetent ſettlement, equity would execute the agreement, though =o actien would lie at law to re- 
| cover damages Said per lord chan. Bid. 244.— Vide 3 Will. Rep. 252. S. opinion cited. — 
Note, By this opinion of lord Wacelesfield, the rule that where us ation lies at law to recever debt 
or damages, there no ſuit in equity lies to compel a ſpecific performance, (which is given in lieu of 
damages) is denied to be law. Qued neta,—Vide P. rg. C. 1. and the notes there. 
[ 2 41 the huſband enjoyed the land during his life. The bond is a good e- 
i vidence of the agreement in equity, and the heir of the huſband ſhall 
compel a ſpecitic performance againſt the heir of the wife: But in re- 
gard this bond was a very ſtale one, (being given in 1678.) and the 


huſband had for ſo long a time omitted to ſue upon it in equity, the 


court ordered a trial at {aw to be whether this bond was executed or 
not, and all other matters to be teſpited till after the trial. Maccles- 
field lord chan. Mich. 1724. Cann'l and Buckle, 2 Will, Rep. 243. 


2 Mod. 106. 25. The bill was exhibited by the daughters and heirs of Oliver 


C. de-  Neewe by a former denter againſt the heir at law of Francis Merve, to 


creed ac- have a ſpecific performance of a covenant to ſurrender copyhold lands 
Mr. Sheffielu's daughter, and to perform which covenant Francis had 
bound himſelf and his heirs. It appeared that, in conſideration of the 
ſaid marriage, Oliver, Francis and Sheffield agreed to ſettle their ſeve- 
ral eſtates to the uſes following, viz. Oliver's eſtate was to be ſettled 
1 to 


Bill diſmiſſed. Decenber 6, 1724, 


entered into by H ancis on the marriage of Oliver with his ſecond wife, 
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o the uſe of himſelf and his intended wife for life, remainder to the 

| ſon, &c. of that marriage, with ſeveral remainders over, remain- 

ler to the right heirs of the ſaid Oliver for ever: And Mr. She field 
agreed to ſettle his eſtate to the uſe of himſelf for life, and after his 

leceaſe to the uſe of Oliver and his intended wife for life, remainder 

o the ſons of that marriage in tail male j and Francis Nevee agreed to 

ettle his eſtate to the uſe of himſelf and his wife for life, with like 
remainders to the ſons of Oliver in tail male. Accordingly the eſtate 
f Oliver and Sheffield were ſettled to the uſes aforeſaid, but Francis, 
in order to keep his eſtate in his name and blood, and in conſiderati- 
on of ſaid marriage, and of natural love to Oliver, and of 5. to him 
paid by Oliver, covenanted for himſelf and his heirs to ſtand ſeiſed 
of the lands, Cc. to the uſe of himſelf for liſe, remainder to his wife 
for life, remainder to Oliver and his wife for life, remainder to the 
firſt, Sc. ſon of the ſaid Oliver in tail male, remainder to the right 
heirs of Oliver for ever; and for the ſame conſiderations he covenant- 
ed for himſelf and his heirs to ſurrender his copyhold lands to the ſame 
uſes, before Michaelmas following. Francis and his wife * both 
dead, this bill was Frought againſt his heir at lau to have a ſpecific 
performance of the ſaid covenant, Francis having bound himſe f and 
his heirs to perform the ſame. It was infiſted, that though the ſettlement 
made by Francis was in conſideration of this marriage, and to keep the 
eſtate in his name and blood; and fo far Francis attire been oblig- 
ed to perform this covenant, and ſo would his heir at law; yet ſince 
plaintiffs are the daughters of Oliver by a former venter, they are not 
hkely to continue the eftate of Francis in his name, neither are they 
within any of the conſiderations of this ſettlement; therefore in reſ- 
pect of them this covenant ſtands merely on the foot of a voluntary 
conveyance, But the court was of opinion, that there were ſeveral 
conſiderations in theſe ſettlements e raiſe and ſupport the 
uſes: and firſt, it is probable that Oliver would not have ſettled his 
en eſtate in that manner which he had done, but in reſpeR of the 
eſtate now in queſtion; for by that ſettlement there is no proviſion 
made for younger children, fo that if there ſhould happen to be a ſon 
of this marriage, the reſt of the children would have nothing out of 

their father's eftate (4) but what he could provide for them in his 
Ife-time, Decreed that the defendant, the heir at law to Francis [ 25 ] 
Neeve, ſhould ſurrender this copy hold to the uſe of the plaintiffs 
and their heirs, and at their expence, Mich. 11 Ges. 1. Neeve and (6) In this 
Keck, MS. Rep. | f 5 _ caſe 10 
that ſometimes it is very prejudicial to a family where the father hath great an =, 
power to charge it with portions for younger children: as for inſtance, where the teſtator de - 
viſed an eſtate of 40ol. per ann. to the deviſee for life, remainder over, but without any power 
o making a jointure to a wite: sfterwards the deviſee ſettled all bis ow eſtate in jointureon the 
man he intended to mariy, and with whom he did marry, and then he died without iſſue ; fe 
that the eſlate which he took by the will went over to him in remainder, and the paternal eſ- 
tate Was all in Jointure to his widow, and his next relations had nothing to ſupport them. But 
in the principal caſe Oliver Neeve, whe married She daughter, was made richer, and that 
might be a conſideration for ſettling his eſtate as he did; and the widow of Freacis enjoyed this 


copyhold during her life, by virtue of this covenant by which her huſband had bound his eſ- 
tate, Therefore decreed as above. Fer cur, 9 Med. on | oh 


26. Father and ſon, on the ſon's marriage, article to ſettle lands 
on huſband for life, remainder to the wife for life, remainder to the This cannot 
ſue male of the marriage, remainder to the nephew in fee on the 22 1 
death of the ſon without ſuch iſſue ; the nephew may compel a ſpe- fetilemegt 
ciic performance of the articles. Determined firſt by lord dare l. becauſe the 

| | l 7 | | field, father, whe 
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Agreements, Articles and Covenants. 


joined in field, Mick. 1724. and affirmed on a rehearing by lord Kirg in De. ann 
the 2 cember 1725. Ofeocd and Strede & al, 2 Will. Rep. 245 to 25-, ith! 
mente bt, No cofts given. Ibid. 257. 1 | be reticle 


an equita | | 
intereſt in part of the /ands, and it may well be preſumed that he would not have joined un“ ef ed 
2 remainder had been limited over to the fon of his ſecond ſon, which was the very realen ond 
iven by the lord Macclesfield in pronouncing the decree. Ibid 256. But if the ſon bad had the Mie we 
ſole intereſt in the lands, the limitation to the nephew would have been voluntary. Ibid 256 Nie ſut 
— 0 Med. 533, S. C. ſtates it thus: By marriage articles it was covenanted, that lan! ah 
mould be ſettled upon huſband and wife for their lives, then to the iſſue of that marriage in 1%, © 
remainder to the fourth ſen of the huſband's father, This fourth ton died, leaving a daught«: et A 
married to plaintiff, who brings his bill, the efate-tail being ſpent, and no ſettlement made, : Nhe da 
have the articles performed ſpecifically, in oppoſition to defendant, the nuſband's hei at lav, Month. 
and to whom as ſuch the eſtate would deſceod in caſe of no ſcttlement. And it appearing thu nd ſu 
the _ father had a peer of charging the eftate with the payment of t300l, hieb it , nt : 
| Probable be would have departed from but in caſe of hit ſon's (the huſband) giving his conſent to tha! | _ 
part of the ſettlement under which plaintiff claimed (b). Macclesfield C devreed a ſettlement tobe eral | 
made upon the plaintiff purſuant to the articles. But his lordſhip ſa d, that if there hand rel 
been nothing more in the caſe than the conſideration of the marriage and the marriage portion, er 
the plaintiff would have been conſidered as a volunteer: But here the eſtate was neither al in is ele 
the father, nor all in the ſon, ſo that neither could, without the aſſiſtance and help of the other, : Cl, 
have made this ſettlement; and as it was natural for the father to provide for all his children, t 


therefore plaintiff, the remainder-man, cannot be conſi ſeced as a volunteer. Ibil. g35. gy "co en 
(b) Mr. Lucas ſays, Upon this reaſon, without determining the point that related to volun. ¶ iv ide 
teers, his lordſhip grounded his decree. Ibid. ned 


Ibid. 189. 27. The bill was to have an execution of articles for the ſale cf ied, 
Lorg chan. ſome copyhold lands to the plaintiff on payment of 538/. to defer. Mhz :infl 
— 7 dant R. a guinea being paid in part, and to compel the lord of the ¶ hole 
ſeemed ts manor to admit plaintiff in fee according to the agreement; which ill ot 
be a dill to was decreed by lord chancellor accordingly. But there being no ſhe ney 
know the tender of a ſurrender to the lord, and conſequently no refutal, he {Warties 
—_— was to have his coſts. 1i/. 12 Ge:. 1 Sayle and Reeves and ether, Mot be 
whetherthe Ci. E;. Rep. 188. . „„ urſua 
laintiff had bought a good title. But ſaid that that did not belong to the court; nor wou'd btaine 
is lordſhip give any opinion as to the title, but decreed in general a ſpeciſic performance ci r. E. 
the articles, Sec. | | : ow ol 
5 28. Bill for the execution of articles for the ſale of lands, againſt Md 4 
the executors and deviſees of land for life, and the infant heir o: des, 
the vendor. Decreed that the articles be carried into execution, and {Mrmber 
the plaintiff A ies, upon paying the purchaſe money to the executors, 
to be let into poſſeſſion at Lady-day next, and the executors and de- 
viſees to makea conveyance in fee to plaintiff at his coſts, and plain- 
tiff to hold the premiſes againſt the infant heir, who when of full age 
was to convey to plaintiff and his heirs, unleſs within fix months 
after he came of age he thews cauſe to the contrary. King C. Hil. 

12 Geo. 1. Skies and Lifter eg al', 5 Vin. Abr. 541. pl. 28. 
[26] 29. Sir Cleeve Mere having married the daughter of Mr. Edmond;, 
Sab. Rep. after ſome years cohabitation lady Myre eloped, and lived in a ſca1- 
205. & C. dalous manner with ſeveral perſons, as appeared by proof: this mu. 
is tetidem. riage proving ſo unfortunate, Mr. Edmonds by will in 1696, de viſed 
wards, (inter al”) 6000), to three truſtees, in truſt that they, or the ſurvivor 
of them, or the executors, &c. ſhould pay both principal and the in- 
tereſt thereof to ſuch perſon or perſons, as the lady Moore ſhould by 
deed in writing, ſubſcribed by two or more witneſles, appoint : and 
Sir Cleeve, or any after-taken huſband, not to intermeddle therewith, 
nor the fame to be ſubjeQ tothe debts of Sir Cleeve, or ſuch after-taken 
huſband. After this lady Mevre continued to live in the fcandalous 
5 8 mannet 
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aner ſhe had done, and Sir Cleeve on the roth of Aug 1716. met 
ith her ina coach, and took poſſeſſion of her, and on the next day 
1ticles of agreement were executed by Sir Cl-eve and his lady, and at- 
efled by four witneſſes z the ſubſtance of which articles were, that in 
on'"deration Sir Cleeve would permit her to live ſeparate from him, 
he would ſettle upon him for his life 200/. per ann. and alſo pay him 

he ſum of 1000. out of her 2 eſtate ; the firſt quarterly payment 

0 commence three months after the date of the ſaid articles. They 
net at the Middle Temple- Hall on the 1oth of Newember following, 

he day the firſt payment became due, and on the 24th of the ſame 

onth the ſaid agreement was ratified by indorſement on the articles, 

nd ſubfcribed and witneſſed as before. The morning of the day of 

ecting at the Temple-Heltlady Maore made her will, and deviſed ſe- 
eral ſpecific legacies to Mr. Elli, whom ſhe alſo made her executor 

nd reſiduary legatee. There having been a bill brought before by lady 

{ucre aginſt Sir Cleeve, to ſet aſide the articles, or that he ſhould make 

is election to take 2co/. according to the articles, and a croſs bill by 
ir Cleeve againſt _— Moore and her truſtees to carry thoſe articles 
nto execution; which cauſes were heard, and the court then equally 
ivided, and ſo it went to the chancellor of the exchequer, who re- 
ned it to the judges z but before they were heard again lady Moore 
ied, and now upon the revival of all the proceedings in both cauſes 
gainſt Mr. Eli; as executor of lady Mare, by the opinion of the 

hole court, theſe artic'es were deemed a good execution under the 
ill of Mr. Eamnde, and that Sir Cleeve could not be excluded by Mitchell 
he negative words. And ſecondly, that though the truſtees were not — 44 
arties to the ſaid articles, yet in equity it was good to bind her, it 1% and 18 
ot being a direct transterring of an intereſt, but an appointment, of july 
urſuant to a power: but a point ariſing whether theſe articles were 1712. in 
btained by a dureſs, that was ſent to be tried by an iſſue (a). Mere! Vac“, 
ſr. Ellis was a witneſs to the force in the former cauſes ; but it was 


as & gift 


ady More herlelf, ſwore now to ſupport a preſent intereſt ; and be- band to the 
des, his examination in the former cauſes was after the 1oth of Vo- wife with- 
ember 17 16. the day the lady Mzore made the will, whereby he was gut — 
ade executor and reſiduary legatee; and for theſe reaſons, thou 1 — 


e might have been a good witneſs in the former cauſes, his depoſi- and it was 


ut the articles were fairly obtained without dureſs. U pon the equity reſerved, there 
as a decree for Sir Cleeve, from which Mr. Elli, appealed to the lords; but the decree was 
med, with gol. coſts. Bund. Rep. 207. be e 
39. In the ioth year of queen Eli gabetb the dean and chapter of 

. raul”; made a leaſe to the maſter and fellows of Trinity-Hall in 

anbridee of the land on which Da#:rs Commons is now built, for 
Wnety-nine years. In the leaſe there was a covenant for renewal for 
Wncty-nine years, on ſurrender of the old leaſe and payment of 20l. [27] 
which future leaſe there was to be the like covenant of renewal on 
render oties quoties. Afterwards the Sat. of i3 & 14 Elis. was 

ade, by which eccleſiaſtical bodies are reſtrained from making leaſes 
corporation or market-towns for abzwe feity years. The leaſe be- 

now near Expiring, a bill was brought to compel a ſurrender up ap 
b che 


where there 
ow objeQed, that he being become the party intereſted by the ad; of by the buſ- 


on was now rejected. Hil. 12 Geo. 1. Jan. 26, 1125-6. Sir C. beld good in 


lacre and Freeman et al” in Scacc*, MS. Rep. Bunk. Rep | 
07. (a) Neta, After a trial of the iſſue, (which laſted nine hours) there was a verdiQ, 
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the old leaſe, and to have a new leaſe for forty years, with the ſame 
covenants as in the former leaſe. Price ſuſt. was of opinion, no 
leaſe ſhould be made. The maſter of the rolls that a leaſe for fore, 
years ſhould be made. Raymond C. J. was of opinion, that equity 
could not interpoſe, for that ſince the ſaid ſtatute no a&ion at lau 


would lie for the breach of the covenant, (for hy the ſtatute it is now 


not a legal covenant), and for that very reaſon they cannot recover in 


equity; the covenant to oblige them to make a leaſe for ninety-nine 


ears is gone, and damages cannot be recovered for part of a covenan!, | 


Nie ihe chan. held, no propoſition to be more clear, than that if a man 
= a = had covenanted ta do an af, which by an act of parliament made after. 
thit coſe, wards be would be diſabled from deing, that works a releaſe ; but were 


there any doubt, the proviſo makes it very plain; can it be ſaid it 
would be a breach of covenant not to do a thing which an act cf 


parliament ſays when done ſhall be void? The reaſon why /pecijc | 


or mances are in this court, is, becauſe the lien is ſubfifling at lau, 
and the law can only give damages, which may nat be adequate, but 

here the lien is gone ; this cannot be ſaid to be a purchaſe, for a pur. 
chaſe is where it is mutual; this is only to renew it leſſee pleaſes, and 


is merely a perſonal covenant. Action at law cannot be for a leaf: 


Fe 
jel 
1 
& 


| 


BK, 


for forty years, for the breach muſt be aſſigned according to the cove. | 


nant, and to bring it for forty years would be to make this a neu 


covenant ; and his lordſhip ſaid, he could not oblive them to mate 


5 leaſe for forty years. Bill diſmiſſed. November 16, 1726. O,. f. 
(5) Ground: teſwworth and Dean and Chapter ef St. Pauls (C), Sel. Caſes in Char, 
_ 49" | 65. But this decree was teveried by the lords, (2 May 1728.) — 
Lew and Ibid. 69. „ | | 
Eg. 264. 8. C. in den' proc? ſtates it 2s U caſe upon the ſtatute of 13 Elize c. 10. that college; 
deans and chapters, &c. ſhall not leaſe for more than twenty-one years, or thiee lives; and 
Hat. 14 Eliz. e. 11. that in cities, &c. they may leaſe for forty years, but no longer, ſays i 
this caſe the covenant was to renew for ninety-nine ; and the houſe of lerds decreed the den 
and chapter to renew ſor teyenty years (a), and te leaſe accordingly, with all other covenant; 
except that ts rene, and that at the covenanted fine and rent. For where an equal agreemen: 
cannet by reafen of any ſubſequent act of parliament, or the like, be gerfermed in the whole , yr 
= ſame be executed is ſuch part as is lawful. Ibid. 76. (a) L. If it ſhould nat be 

was 31. A feme ſeiſed of a copyhold eſtate on the marriage of her 
daughter to J. S. ſurrenders it to the uſe of F. S. and his intended 
wife and the heirs of their bodies, remainder to F. S. in fee. Tt: 
marriage takes effect; the huſband ſigns a writing, whereby he owns 
that the limitation bf the remainder in fee to himſelf was a miſtake, 
and that it was intended to be ſettled as follows: and accordingly he 
covenanted that he would ſtand ſeiſed of the premiſes, in truſt fc: 
himſelf and his wife for their lives, remainder in truſt to the heir 
of their two bodies, remainder in truſt for the wife and her heirs; 
and alſo covenanted to convey the premiſes to theſe uſes. This sg. 
a mere voluntary agreement, and equity will compel a performance 
of it; and decreed accordingly by King C. on time taken to conſide 
of it. Trin. 1728. Randal and Bo „ 2 Will. Rep. 464. 

32. Marriage articles recite, that lands covenanted to be ſettled 
were 500l. per ann. but there was no expreſs covenant that the! 
[28] were ſo; yet decreed that the deficiencies ſhould be made up out c 

| _ lands. 14 March 1728. Gleg and Glep, 5 Vin. Abr. 511 
2 o 21, : | j a 
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33. 4. having deviſed the reſidue of his perſonal eſtate, being about A perſonal 
10000). to B. his brother, and in caſe he died without heirs male of — 
his body, then to his two brothers G. and C. to be equally divided be- ed * 
tween them: then B. intermarries with defendant, and by articles this deviſe 
made before marriage, it was agreed that the defendant ſhould convey over is void. 
her eſtate of inheritance in S. to the uſe of B. for life, remainder 74 ide caſe 
to herſelf for life, remainder to the firſt, &c. ſon in tail male, re- Sole, þ 
mainder to their daughters in tail general remainder to B. in fee: 36. . . 
in conſideration whereof, and of the marriage, as alſo of 1500. in ale Vol. 1. 
money, B. covenanted to purchaſe and ſettle lands of 350/. per ann. Eg. Ca. Abr. 
on himſelf and wife for their lives, remainder to their firſt, c. ſon Ah edit. P- 
in tail male, remainder to the heirs male of B. remainder to his bro- = — 
ther G. for life, remainder to his firſt, &c. ſon in tail male, remain- marginal | 
der in like manner to his brother C. remainder to himſelf in fee z to nete here. 
which articles B.'s father was a party, but neither gave nor cove- 
nanted to ſettle any thing upon the marriage. B. omitted to ſettle 
lands to ſuch uſes, and having deviſed all his real eftate to his wi- 
dow and executrix Chargeable with portions for his daughters, died 
without iſſue male. On a bill brought by his two brothers G. and C. 


for a ſpecific performance of theſe articles, defendant, the widow 


and executrix, (ſhe having admitted aſſets) was decreed by lord His lordſhip 


chan. King to purchaſe and make a fettlement of lands of 35o0/. gn M 


purſuant to the articles. As to coſts, it ſeems this was ſo doubtful the plaintiffs 
a Caſe, that they were not ſo much as aſked for the plaintiffs. E- to ſue the 
ter 1731. Vernon and Vernin, 2 Hill. Rep, 594. Decree affirmed in <2venant in 


Dem Tric“, in March 1731-2. Ibid. Got. 1 — — 


in the articles for the recovery of damages would not be an adequate remedy; the party who 


would be intitled to the greateſt ſhare of the damages would (in caſe any ſuch were living) be 
the plaiotiff G.'s ſon, as having the firſt eſtate-tailz but there being as yet no ſuch ſon, his 


lo: ſhip did not fee how he would have any part of the damages given in the action of coven- 


ant, were it to be brought; alſo plaintiff C.“ eldeft fon may die without iſſue, and then the 
ſecond ſon may be iatitled to the firſt eſtate of inheritance in the premiſes to be purchaſed, who 


yet cannot come in for any part of the damages recovered in the covenant. But by this decree 
each party intitled, or to be intitled, will have right and juſtice done him, if not before barred 


by a legal conveyance, vis. by a common recovery. That B, might be induced to come into 
this covenant, in order to e ſome recompence for what was intended the plaintiffs by the 
vid deviſe er to them of his brother A.'s perſonal eſtate, in caſe he (B.) ſhould die without 
iſſue male, which has happened; or fr the ſupport of his name might have entered into this 
covenant; and no creditor can be hurt by a ſpecific performance of this agreement. Ibid. 599. 
—— Nite, It appeared that the executr:x had by letters after ber huſband's death promiſed to 
perform his marriage articles in purchaſing and ſettling lands accerdingly. But his locdſhip 
ſaid, that theſe letters ought not to bind her, if not bound before by the articles. Ibid. The 
caſe of O/pgood and Strade was cited pre quer”. | 5 


34. "Tenant in tail entered into articles concerning his lands for 
payment of debts, but died without doing any act to deſtroy the eſ- 


tate- tail; this agreement not to be executed againſt heir in tail. 
Herbert and Fream,. Mich. 5 Gee. 2. in Scacc', MS. Rep. 


35- A bill in equity lies to compel a ſpecific performance of an 1% 130 lt 


award to convey an eſtate, where the party ſubmitting has received the is ſaid by 


money, in conſideration whereof he is to convey the eſtate ſued for; l of note, 
5 17 5 ON. TTV and t theſe 
« decrees 


« may not have been uſual, becauſe awards are commonly to Pay , ; in Which caſes 3 bill : 


in equity to compel a performance is improper; but where the award is to do any thing ia 
«* ſpecie, as to convey an eſtate, & c. in ſuch caſe, if the defendant has accepted the money 
* awarded him in ſatisfaQtion of the conveyance, it is highly reaſonable that he ſhould make 
** the conveyance ; the rather, for that if the plaintiff had ſued the bond at law, the defendanc 
„would have been relieved by bill in equity againſt the penalty of the bond, upon a gast 
'* damnificatus ; ſo that ſuch a decree as in the principal caſe, prevents 8 ſuit in equity. 
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[29] and the court will give coſts, it being a defence againſt conſciene 
| for defendant to take the money awarded, and yet refuſe to perfor; 
his part of the award. Triz. 1733. Hall and Hardy, 3 Hil. Rep. 1%; 


the poi 
endan 
havoul 


og 36. Where the huſband for a valuable conſideration covenants thu d - 
| way of gote his wife ſhall join with him in a fine, equity will enforce a performance WFP 4 
fays, “ Be- of ſuch covenant. Said per Jetyll, maſter of the rolls, in the cafe 0. oul : 
« caoſe in Hall and Hardy, Trin. 1733. bis honour alſo ſaid, that there were iſ <cau! 
3 — hundred precedents in point. 3 Hill. Rep. 18. * . 
« to be preſumed that the huſband, where he covenants that his wife ſhall levy a fine, hi. er c 
* firſt gained her conſent for that purpoſe. So ſaid per the maſter of the rolls in the caſe ai 207 
« Winter and D*evereyx, Tris. 1723. and that the intereſt in ſuch covenant has b-en taken He iend 
„to be an inheritance deſeending to the heir of the covenantee. But after all, it it can be ma«: in the 
appear to have been impoſſible for the huſband io procure the concurrence of bis Wife, Wray of 
«© ſuppoſe there are differences between them) ſucely the court would not decree an impodl. uit; e 
« bility, eſpecially where the huſband offers to return all the money with intereſt and coll, "MES 
4% and to anlwer all the damages. Fide the caſe of Barrington and Hers, p. 17. ca. 7. 17 
3 it Rep. 37. Plaintiff and defendant being ſeiſed of lands, did in conſideration Nypiritus 
262. 8. C. of marriage by articles mutually agree toſettle their teſpective eſtates Hive tl 
_ upon each other for life, remainder to the firſt, c. fon of the mar-? $21 
firmed by Tiage in tail male, &c. and that the defendant ſhould have power to Ne inte 
lord Talbot fell ſome timber that was then growing on plaintiff's eſtate to di!- Wot ape 
on an appeal, charge an incumbrance which lay on his own. A marriage enſuing, Rauch d 
2 _ = defcndantentered into the plaintiff's land, cuts down 7000/7. worth ef ade a 
—_— for timber; but after ſeven years cohahication, ſome differences ariling Wdulter 
thetimber between them they parted, and this bill was brought by the plaintif's ccleſia 
which be next friend to have a ſettlement made upon her cf the defendant's er pret 
bad cut on lands, and an injunQtion to ſtay further waſte. The defendant by Wiccree 
1 his anſwer inſiſted on plaintiff's iſbebadieur, and that ſbe refuſed t: Nd, as ( 
wo to the cobabit with him, but did n:1 charge her with any ad ef adultery. By Muſt lo 
articles. the depoſit ion of one Crowle it appeared, that the plaintiff was taken in Wire in | 
| Thecoſtsto the very act of adultery with one of the defendant's ſervants, and alſo {W/aintif 
go out _ that Crowle was directed by the defendant to acquaint the plaintiff, that Nhe con 
— ob. if ſhe ſuſpected his (the defendant's) familiarity with any other wo- Nutwers 
ſerved that Man, and would return to him, he would deſiſt. Maſter of the rolls: {Whethe: 
the accuſa= The objections againſt the plaintiff are two; (1) That ſhe does not ould « 
tion agaioſt offer by her bill to ſettle her eſtate on the defendant, without whick Ned is r 
the _ the cannot intitle herſelf to a fertlement of his. (2) Having broken ble he 
—_ IF the marriage contract by her adultery, ſhe has thereby rendered her- FWial ſuf 
uncertain, ſelf unworthy the aſſiſtance of this court. As to the ſirſt objection, Would t 
amounting the relief prayed by the plaintiff's bill is a full anſwer to it; for it Hgation 
to little elſe ſhe will have a ſettlement of his lands, ſhe muſt make a ſettlement of MWriſdia 
2 hers. And as to the ſecond objection, whether as the plaintiff hath Mud tor 
Jrawn bes- miſbehaved herſelf, ſhe ought to have a ſettlement out of her huſband's Ning he 
ſelf frem her eſtate. In anſwer to.this his honour obſerved, that the charge in the Ne he 
huſband, liv- defendant's anſwer was not directly of adultery, but only of ber mi ſte- . R- 
ed 2 © bavieur and withdrawing herſelf from her huſband ; whereas ſuppoling Ne court 
þ from =, adultery to be a bar of dower, it muſt be certainly alledged ; and Wtthoſe 
- 7 though the evidence has proved her guilty of the crime, yet that is - E Fe, 
behave * | | | toe om > 
ene 2 1: 
irpli he had ilty of adultery ; as to the recriraination appearinz in the proofs, int is nc 
mo n . 'bat that with cg r de the erldenes of the cim ele! 


adultery in the wife, there ſeemed to be ſufficient to convinte any third perfon that ſte 
. 33 but that net being ppt in iſſue, his lordſhip ſaid, he could not judge of it 


Did. 276, 277 See 2 Ath. Rep, 9575 336, 338. 
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he point in iſſue : beſides, the articles are in part executed by the de- 
endant?s cutting down the timber, and therefore let the plaintiff's be- 
bavour be what it will, ſhe is intitled to relief. But 1 the 
:& of adultery had been poſitively charged, and the defendant had 
zot done any thing in performance of the articles, ſo that things | 
-ould be put in ſatu u, yet the plaintiff ought to be relieved; (1) [ 30] 
\ecauſe the defendant is an unfit perſon to accuſe the plaintiff of adul- 
erv. (2) Though he were capable of accuſing, yet this court cannot 
\dmit of ſuch an allegation without a ſentence fett obtained in the ſpi- 
itual court, prepter adulteriam. As to the firſt point, the meſſage the 
lefendant ſent by Cr::4/- ſpeaks him an adulterer ; and if he had ſued 
in the ſpiritual court, ſhe might have alledged kis miſbehaviour by 
way of recrimination, and that would have been a good bar to the 
uit; ergo d fertiore his faults may he objected to him by way of an- 
wer to an accuſation that is made againſt her in bar of a civil right. 
This court cannot receive ſuch analicgation but after a ſentence in the 
piritual court; for though adultery is faic. in all private acts to diſ- 
olve the bond of matrimony, (and in con:=quence of ſuch the laws 
r Scetland (a) allow the injured perſon to marry again, ) yet this muſt ut ig b. 
e intended after the adultery is pronounced to be ſo by ſentence, and argumeat i; 
z0t upon the bare act, which only gives cauſe for the judge to make oblerved, 
uch diſſolution. By Heim. 2. cap. 34. elopement and adultery is that che 
nade a bar of dower; and in 1 R/. 457. 650, pl. 13. a divorce for Scotch law 
dultery, though it diffolves not the bend of marriage according to our — 
ccleſiaſtical law, is ſaid to be a good bar of dower; but it was ne- than ours, 
et pretended that adultery would bar a woman of dower without a for here nei- 
ecree for a divorce ; for if it ſhould, let the huſband be never ſo wick- ther party 
d, as our aw &ro2ws thing of the dectrine of recrimination, the wife 3 
1ſt loſe the opportunity of oppoſing his crime to hers; and there- 3 
xe in the preſent caſe we cannot admit ſuch an objection againſt the injured per- 
aintiff*s petition tor relief without depriving her of a defence, which fon may: 
e common (6) law allows her. Beſides, courts of equity require and that a 

; 23 "x . voluntar 
nſwers upon oath, and the huſband cannot be obliged to diſcover . TS 
hether he hath injured his wite's bed, becauſe ſuch a diſcovery 98 2 
ould expoſe him to puniſhment in another place, ſo that ſuch 4 preſent caſe 
Ct is not according to the uſage of courts of equity properly inqui- is not com- 


(a) His hoe 


ble here; whereas in the ſpiritual court, a bare affirmation or de- Htable te x 


ial ſuffices, and the party not bound to accuſe himfelf, which he — 22 . 


rould be obliged to do if this court ſhould take notice of ſuch an al- for it baron 
gation, unleſs founded on a ſentence made by one who has a full and feme 
riſdiction of the matter, and can do compleat juſtice on all ſides: % divorcad 
d tor theſe reaſons his honour decreed, that on the plaintiff's ſet- 2 & 


| ; | there, 
ing her eſtate on the defendant according to the articles, ſhe ſhould ren Bagg 


ve her ſettlement out of his. i. 6 Geo. 2. Sidney and Sidney, born after 
IS. Rep, tce 2 Ath. Rep. 96. pl. gi. ſhall be da- 


; 3 ſt ard 
e eourt will intend obedience has been paid to the ſentence) unleſs cotabitation N 


it thoſe born after a voluntary ſeparation are legitimate, for cohabitation ſhall be preſumed. 


Ik, 123. Secus where the jury find the huſband has had no acceſs to the wife : accord | 
termination in the caſe ot Fradrel and Pendrel, heard before the lo:d Z alba, Feb. yr = = 


dere the huſband and wife by conſent lived ſeparately, and a child being born, an iff, 

reed to try whether the child was a baſtard, — 1 4 was found a baltard; ebe 
int is now ſettled for law. 3 Will Rp 276. 2 Stra. 925. Andr. 9. ) Meaning 
eccleſiaſtical law, which is eſtee med past of the common law. MS. Nerer. Wh 
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Agreenients, Articles and Covenanis. 


His lordfhip 38. 4. deviſed 8000). to be laid out in land, and ſettled to ile i 
2 of B. in tail, remainder to C. in fee 4 B. and C. agreed by articles: 
arent 2. divide the money 1 B. died without ifſue befote a diviſion of the n 


greement ney 3 2 ſpecific execution of the articles was decreed at the roll: 7 
detween the favour of B*s executor; and afterwards affirmed by lord Talbet, Ef, ve 
parties, and 1533. Carter and Carter, Ca. in Eq. Temp. Talbot 271. > 
that there 2 2 ; | n” 
were no children of tenant in tail is efe; that though tenant in tail died before any thing 2 
done in purſuance & the articles; yet every thing may be done now ns well as it might in} * 
life-time „Bid. 273. The reporter ſays by way of note, that his lordſhip ſeemed to lay ay hel 
deal of ſtreſs on tenanit in tail's dying Without ifſue. bid. 474. 2 
9. A bill in equity lies not to compel the performance of an ag 
[32] BA 68 pay 3 — of having ſtifled a proſecution _ 
felony ; ſecus if to ſtop a proſecution fot a fraud z for when the i tis 
dictment is fora Fraud, and the party wronged comes to an agreemeſi dete 
to be ſatisfied for ſuch injury, (as in conſcience he ought to be) t: _ 


is lawful z matters of fraud being cognizable and reliewtable as ty 


| EG) Rule, 1 equi as at law (a). Eafter 1734. Johnſon and Ogilby & df, f 
% Will. Rep. 277, 279. 
court ity hat u concurrent juriſdicʒias with the common law; matters of fraud being the gu 
22.0 F. Zuef — Prr * maſter of the rolls, Trin 1723. 11 ill. Rep. 186. 4 
But if the 40. A bill brought to compel a ſpecific performance of an age den 
hd , ment entered into by an attorney for and on behalf of his client, pr =y 
ar 


% miſing to pay the plaintiff 5ool. was diſmiſſed by Talber C. with coy 
— the 9 — 1 1 into ſuch a 7 by the conſent ct: niſt! 
ent, then it client. Eafler 19 34. Johnſen and Ogilby, 3 Will. Rep. 277. and 
would have Jordſhip compared this caſe to that of brokers or fudors acting 
deen a fraud theit prineipals, who his lordſhip ſaid were never held to be li 


— in their own capacities. /bid. 279. 


- this engagement, and he would himſelf have been liable. Said per lord chancellor. Vid. 2 


41. A truſt-eſtate was decreed to be ſold for the payment of det 
and legacies, and to be fold to the beſt purchaſer z A. articles to be 
the eſtate of the truſtees, and brings a bill to compel them to pertc 
the contract. The truſtees by their anſwer diſcloſe this matter, a 
ſubmit to the court, being willing, if indemnified, to convey pur 
ant to the contract. Bill diſmiſſed by lord Talber ; for the court u 
make no new decree, but will leave the former deeree to be puriu 

gill. Rep. Trin. 1734. Annefley and Afburfl; 3 Will. Rep. 282. | 
211. Mich, 42. A. in conſideration of 6000/. portion with M. by marti 
1733. 8. C. articles covenanted with truſtees to lay out that ſum; and alſo 2400 
and — of his own money in the purchaſe of lands in fee, to be ſettled (in 
— che 40) on himſelf and his intended wife for life, remainder to the f 
rolls, ſays, Sc. ſon of the marriage in tail, remainder to A. in fee; andi 
ie appearing covenanted that until the 30000/. ſhould be laid out in lands, ti 
that the ſhould be paid 50. per cent. intereft for the ſame unto the perſon! 
_ titled to the rents of the lands when purchaſed. After the matti 
ed to be in- A. purchaſed ſeveral eſtates in fee-ſimple in poſſeſſion, but never i 
veſted in a tled any, and died inteſtate and without iſſue, leaving about 1800ʃ. 
| purchaſe, ann. real eſtate to deſcend upon plaintiff, his nephew and heir at l 
n_ —— who brought his bill againſt A. s widow and executrix for an acco 
— 3 of A. 's perſonal eſtate, and to have this covenant carried into exec 
and for | | (1 


which gl. per ant. intereſt was to be paid til ſuch purchaſe had been placed out inthe go" 


(@) 


afre: { 
ſeti:fa 


w25 b. 


v. 


reimen! F; Articles and Covenants. 

tion, {his rem2inder by the death of . without iſſue now taking effect) ment fund, 
as alſo to have ſome particular purchaſes compleated which were left which yiel- 
incompleat by 4.*s death. Sir Jeſepb Jekyll decreed, (Mich. 17 13.) * but 4/. 
That the heir was intitled to have a ſpecific performance of this co- ' 5- | 
venznt, and that the ſeveral eſtates which deſcended upon him ::-re o cent, his 
not a ſati faction for this c:venant, ar any part of it. And on an ap- roars Peay 

al to lord Talhet the decree was varied only as to the fee-ſimple intereft to 
fands in poſſeſſion purchaſed fince the c:venaxt, which his lordſhip 4/ per cent. 
held ought to govin ſatisfaction of the covenant (a). Left. 1735. in rega d 
Lechmere and Lady Lechmere, Ca. in Eq. Temp. Talbet go. _ 


| piſt rat tix 
had maie no more of it.— 84, on appeal to lord Talb:t (Eafter 1735) after long debate, his ho- 
nour's decree Was ſa far affirmed, 2s that the 30000 (a) articled to be laid eat in land, was by 
his lordſhip held to be t /and, who moreover agreed that no difference had ever been made 


between the caſes where the money was depoſit ed in the hands of a third perion to be laid out, 


| and where it was veſting in the hands of the covenanto'. But with reſpe& to the freehold 
lands purchaſed in fe:-fimp e in poſſeſſion after the covenant, though but with part of the 
3000). and left to deſcend, theſe his lordſhip oi dered to go as ſatisfaftion pro tante, for tat 


| it could not be intended A, was obliged to lay ut all the money together, but if it was 
| inveſted at ſe ve. al times, it would 'ati:ty the covenant. Bid. 227, 148 (2) Rule; 
M:ney articled ta be laid out in land is te be looked upon as land. | | | 
43. Lord Bathurft being ſeiſed in fee [in right of his wife] of cer- His lo:dhip 
tain lands in Eſſex, he and his lady by inderture dated 27 May 1711, Was of opi- 
demiſed the ſame to Ceerg Gill, hs executors, adminiſtrators and _ that 
| e deten. 
| allignees, for twenty-:ne year, at the rent of 8“/. 15e, per ann. and 4, having 
lord Bathurſt did thereby for himſelf, his heirs, executors and aduii- n. ad 
niſtrators, and for his lady and her heirs, covenant with Grill, his ex- put hi elf 


ecutors, &c. that Gill; his executors; &c. paying the rent, &c. ſhou'd - we pt e 
Mar 11 a- 


peaceably hold the premiſes during the ſaid term; and that if 17 , «ow 


and E. his wife, or either of them, ſhould happen to be living at the „ certzin- 


end of the ſaid term, and ſhould defire a new leaſe of the premiſes ly bund by 


for a further term of years, to cbmmence at the expiration of the a- the cove- 
bove term, that then lord Bathurſt and his lady, cr the ſurvivor of : ard 


them, his or her heirs or aſſigns, upon the requeſt of the ſaid G11 ere 


and E. his wife, his or her executors, adminiſtrators or aſſigns, would geg, to fell 


and ſhould make one other leaſe of the faid premiſes, to commence 4+ at luci. a 
aforeſaid, under the ſame rents and covenants as were contained in day, and 
the former leaſe. Grll died, and left E. his ſaid wife executrix, w'' pinch nat 
proved his will, and ſurvived the expiration of the faid term Mr. ,,,, og s 
/ry purchaſed the reverſion of theſe premiſes; and ſold them to the t oug» an 


| defendant who had notice of lord Bathurſt's covenant to renew. ation will | 


The plaintiff was adminiſtratrix to E. the widow of Gel/, with her Vet - - ; 
will annexed, and alſo adminiſtratrix de b:nis non of Gill the huſband. 7 65g 

: ir, yet 
The bill was brought to have a further leaſe of twenty-one ycate, the a ticics 
according to the ſaid covenant, which was decreed at the rolls, and ze lien 
upon a rehearing confirmed by Talbet Lord Chan. Hil. 10 Ge:. 1. . od 
Winged and Leſebury, MS. Rep. | | — A 3 


city, and the purchaſer is intitled to the eſtate, and the other is a creditor ſor the moucy. 
is, ; | 


* 
* 


6— 48 - , : . „ü —— W 


(4) Note; the reaſon given by hi- honour why the ſee · ſimple lands purchaſed 
afte: the articles, and which were permitted t, deſcend, ſhould nt be deemed a 
ſetitfactios of the covenant, was, becaite they were uader the value of What A. 
vis bound to ſett]|-. 4 Will. Rep. 214. | TH | 
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[33] 


that this contract in writing may 
caſe of Goman and Saliſpury, 1 Vern. 240. To take off the teſtimony 


Agreements, Articles and Covenants. 


44. William Mon being ſeiſed in fee, according to the cuſtom of 
the manor of Baldbech, ef the lands in queſtion, borrowed 100). of 
defendant Foba Creſiby, jun. and for ſecuring the repayment thereof, 
bu indenture Udted 5 Ofober 1730. mortgaged the premiſes to him; 
aſter this Moon by etter dated 10 April 1731. authoriſed XK. an attor- 
:-Y at law, to fell this eſtate, who accordingly ſold it to plaintiff 3 
perl for 300 guinea, and received one guinea in ri, 43. C. i. 
and by letter adviſed Man thereof, and Afzen by letter dated 8 
Tune i731, atquaints plaintiff that he accepts of the ſaid zoo guineas, 
In Jay 1531. Moon writes a letter to one Harriſon, offering to ſell 
theſe premiſes to him fur the ſame price that they had been offered fer 
to the plaintilf ; Harriſon, and defendant Fohn Croſsby, ſen. (on be- 
ha!f of defendant Cre/:by, jun.) agree with Maos for the purchaſe of 
the premiſes for 300 guineas ; and accordingly Moon, by indenture 
dated 16 Auguſt 17 31. conveys the premiſes to Cc, jun. in conſi- 
deration of 300 guineas then paid z before this conveyance Harriſan 
and Croſs by, ſex. (who treated with Mon for the purchaſe on behalf of 
Creſiby, jun.) had notice of the plaintiff's title, but they being exa- 
mined as witneſſes for (by, jun. both ſwore that before the con- 
veyance was executed to him they ſent for the plaintiff, and that he 
agreed that all prior contracts between him and Maca ſhould be void; 
and that it ſhouid be r ferred to Mon, whether plaintiff or C/ ly, jun. 
ſhould be the purch:ſcr, and that Mcon being wrote to, gave the pre- 
ference to Croſsby, jun. The plaintiff having brought his bill for a ſpe- 


cific performance ot his contract with X. and -confirmed by letter 


from Mcex to him, two objcQtions were made by defendant's counſel ; 


_ iſt, that there was no mutual contract in writing between Moen and 
the plaintiff, but only an agteement in writing on the 


rt of Moon, 
the plaintiff or his agent having ſigned nothing ; and in the next place 
diſcharged by parol, was cited the 


of the witneſſes who ſwore to the waiver of the contract, it was pro- 
ved as to Cres, ſer. that he was a tenant of the land, and paid rent 
to his ſon defendant (Cres, jun. and as to Harriſon, that he had de- 
<!ared that he and Cr, jun. were to divide the purchaſe between 


them, it being made for the benefit of them both. Lord chancellor was 


of opinion, that the objection as to Croſsby, ſen. was ſufficient intire- 


ly to take off his teſtimony , but as to Harriſen, he thought the ob- 


jection went only to his credit; however upon the whole he decreed 
tor the plaintiff with coſts.— His lordſhip ſaid, here plainly appears a 
contract in writing onthe part of Moon ; and ſaid, he had often known 
the objeEion taken, that a mutual contract in writing ought to appcar 


Oi! both fides 3 but that that objection has as often been over - ruled. 


Then as to the other matter his lordſhip ſaid, that though he would 


not ſay that a contract in writing could not be waived by parol, yet 


he ſhould expect in ſuch a caſe a very clear proof; and the proof in the 
preſent caſe he thought very infufficient to diſcharge a contract in 
writing; and obſerved, that the ſtatute of frauds and perjuries requires 
that“ all contracts and agreements concerning land ſhould be in wrt- 
ting.“ Now an agreement to waive a purchaſe contract is as much 


an agreement concerning lands, as the original contract. However, 


his ordſhip ſaid, there was no occaſion now to determine this point. 
&a rer 10 Geo. 2. Buckbouſe and Craſsby & al, MS. Rep. | | 
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45. A. contracts with B. for the ge pag of an office, and B. to But guere, 
rocure him to be admitted to it with all its uſual fees : B. muſt ſhew 132 
A has ſurrendered, for the rule is, that be who will have the benefit 7 4 


here i 

of a mutual agreement, mufl eu that he has performed his part. MS. — 

Rep. Vide Ground: aud Radiments of Law and Eg. 18. bat 4. 

dd o his 
e 0 


(B. What Afts fball be taken to be done in purſuance of, puchaſe. 
and ſhall go, either in Satisfattion of the Whole, or * 771 
Part of an Agreement. Cs 134 


1. UV N . articles it was covenanted that the intended huſ- Nete, Io 
band, if his wife ſurvived him, ſhould ſecure to her the va- this caſe the 
jue of half of her fortune, to be at her diſpoſal. The marriage took wife infilt- 


effect, but the huſband never altered the nature of the ſecurities by we — 1 


which his wife's fortune was ſecured, and which were all in her own the 1 8 | 


name. The huſband makes his will, and thereby gives his wife more but alſo one 
than he was obliged to do by the marriage artiches: and the reſt he * wi 2 
ſpoſed of in other legacies, and died. Lord chan. held, that this pro- (aufe he - 
ifon made by the will for the wife, being more than the huſband was cities 
obliged to do by the marriage agreement, ſhall be taken to be in pur- were not al- 
uance of that agreement, and Hall diſcharge it. By this marriage a- tered. 1d. 
greement the huſband is made as a debtor to the wife, if ſhe ſhould. 
urvive him, for ſo much as he had covenanted to give her by the 
agreement; and therefore he having oblized himſelf by this agreement, 
it is reaſonable he ſhould have the Sil farts though the ſecurities 
were not altered, but ſtill remained in the wife's name; and therefore 
his, though it is by will, is a good diſpoſition notwithſtanding the 
ecurities were not altered. It may be more beneficial for the wite to 
ake under the agreement than under the will, and therefore ſhe ſhall 
ave her election to take the one way or the other. Mich. 6 Ann. 
aus and Farmer, MS. Rep. „ e 
2. A. marries B. s daughter, but before the marriage A. and B. enter 
nto an agreement contained in the conditions of two bonds; by one 
. was to ſettle lands for a jointure upon his wife, and the heirs male 
ff her body by him begotten ; and by the other bond B. was bound to 
ay A. 8ool. at a certain day, as a portion with his daughter. The 
lay of payment expires, and part of the principal is paid, and all the 
ntereſt. B. makes his will, and deviſcs copyhold lands to A.'s wife, 
pon condition that ſhe ſhould give his executors no diſturbance for 
he 8ool. and dies, leaving his wife executrix, who afterwards marries 
the defendant. A. enjoys the copy hold eſtate, his wife dies, no 
ettlement being made upon her z then A. dies, leaving iſſue a ſon only 
dy this matriage, whom he makes his executor. A.'s ſon ſues B.'s 
xecutrix at law upon B. 's bond, and recovered, and had execution. 
Ihe executrix ſued the ſon upon his father's bond, and obtained exe- 
Fution againſt him z then A.'s ſon brings his bill againſt the executrix, 
lledging that there was a ſufficient eſtate which deſcended to him from 
is father, which was an equivalent performance of the ſettlement, 
hich his father had obliged himſelf to make; and prayed relief againſt 
e proceedings at law. Lord chan. If A. had left any other fon, 
Nen the end and intent of the condition would be evaded by the ſon's 
aving a daughter; but as he had not, he held, that. it was an equi- 
ble performance; if there had * another fan. beſidgs the plaintiff, 
D2 he 
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[35] 


By the ar- 


ticles tl-efe 
lands were 
not intend- 
ed to he ſet - 
tled as a 
proviſion 


for the chil- his deceaſe to ſettle other lands upon the huſband and the heirs male: 


dren of this 
marriage, 
they were 
taken caie 
of by the 
other part 
of the aiti- 
cles, by the 
truſt-mo- 
ney, but 
for the ſup- 
port and 


proviſion of 


the huſband 


where no other proviſion or care is taken for them, and the different manner of penning tht 


Agreements, Articles and Covenants, 


he would have intailed the eftate. He alſo held, that although B. 
deviſe to the wife of the copyhold was no bar to the huſband's demand 
of the 8ool. yet that ſhould be taken in ſatisfaQtion of part of the 800 
and ſo decreed. E. 5 Ann. Bridges v. Bere, MS. Nep. 

3. A marriage agreement wis contained in a condition of a bond, 
iz. That the huſband ſhould purchafe lands of Soo. value, to 
te be ſettled upon himſelf for life, remainder to his wife for life, 
© remainder to the heirs male of the huſhand hegotten on the body eis 
c of the wite, remainder to the huſband's right heirs.” The eldef 
ſon of the marriage brings his bill againſt his father's executors to hay; 
the benefit of this agreement: the defendants inſiſted. that the fathe; 
in his life- time purchaſed a copy hold eſtate which deſcended to plain. 
tiff, and likewife by his will deviſcd 10ol. legacy to be raifed out of 
land to platntiff, and that this copyhold and legacy ſhall he taken 2 
a ſatis faction of the marriage agreement, eſpecially in this caſe where 
the huſband and wife were tenants in tail, and might bar the iſſue. rand 
Harcorrt C. decreed plaintiff a ſatisfaction of the agreement in the er te 
bond, and 41. per cent. intereſt of the 8007. from his father's death; 
that the copy hold eſtate deſcended to him, muſt be taken a3 a ſati- 
faction pro tanto of the agreement, according to the value of the lard 
and the purchaſe money; but the 100. legacy being devited out of Bi 
land, is not to be taken in part cf the ſatis faction: as to a conver Wl 
ance of fix acres, ſaid to be made by the father to the plaintiff in hi; 
life-time, to tnquire whether it was a voluntary conveyance, and thc: i 
to go r unte in ſatis faction of the agreement; but if the purchaſe- 
money was paid to the father, then to be no part of the ſatis faction. 
Trin. 12 Ann, Wilks and Mills, 5 Vin. Abr. 293. pl. 39. 

4. By marriage articles it was agreed, that 000. in the hands o 
the truſtees ſhould be laid out in the purchaſe of lands to be fettlc! iP" 
on the huſband for life, remainder to the wite for life for her join- 
ture, remainder to the firſt, c. fon of that marriage in tail male tuc- 
ceſſively, chargeable with 20ce!. for younger children, remainder to 
the huſband in fee; the father by the ſame articles covenants after 


cf his body, remainder to the heirs of the father. One point wa, 
that the huſband's father having made a ſettlement of the lands agreed 
to be ſettled by the marriage articles on the huſband and the heit 
males of his body, with remainder to himſelf in fee; if this be a good 
performance of the agreement, and if the limitation ought not to har? 
been to the huſband for life, with remainder to his ſirſt, Sc. ſon it 
tail male ſucceſſively in ſtrict ſettlement. Kring C. held, that r 
ſettlement made by the father was a good execution of the agreement; 
ergo confirmed the ſettlement (a). 3 Geo. 2. Chambers and Chamber, 
5 Vin. Abr. 513. fl. 16. þ 


; and it is not like the common caſe of articles for a ſettlement on the marriatt 


he dev 
ct that 


007 


A. 
F his 
clfS ; 


articles in 1elation to the truſt-money ; and as to theſe lands, the one to be in 1triQ ſettlemeꝶ BY: ſaffe 
to the fi:ſt, &c. lon of that marriage, the other limitation to the huſband and the heirs male ie 
of his body generally, ana not tied up to the iſſue of that marriage, ſhe ws plaioly che parties & 
underſtood and had in contemplation the difference between a {trict ſettlement upon the iſl | 
cf that marriage and a general ſettlement upon the huſband and the heirs males of his bo oulder 
Ey lord chan. ibid. ——fFitz-Gibb, Rep. 127. 9. C. and decree; (a) 2, If not T. tern Pr alter 
Vid. 224. c. 75. m2 | | | ond, a 
5. A. by articles previous to his marriage dated in 1677. agree 4.4 - 

to ſettle certain lands to the uſe of himſelf and his intended wife . ; 


the 


Agreements, Articles and Coucnants, 


heir lives and the life of the ſurvivor, and after the ſurvivor's de- 
eaſe to the uſe of the heirs of the body of the ſaid A. on his wife 
hegotten, with other remainders over. The marriage took effeQ, 
nd by deed dated April 5, 1698, reciting the ſaid articles, and which Cl 35] 
declared to be in performance of the true intent and mearing thereof, 
/ ſettled the ſame lands to the uſe of himſelf and his wife for their 
ives, remainder to the heirs of the marriage, remainder to the right 
jeirsof 4. There is iſſue of the marriage one ſen and two daughters 
.. and V. In 1716. upon the marriage of 4.'s ſon, A. ſettles other 
ands to the uſe of his ſon for life, remainder to the daughters of this 
arriage, remainder in fee to the ſon, with a power to raiſe 20001. 
or younger children; after the ſon's death A. levies a fine of the for- 
er a to the uſe of himſelf in fee, and then makes his will, and 
deviſes part of his former lands to his ſaid two daughters NV. and N. 
and all the ref! of his real eſtate to truſtees, to the uſe of plaintiff his 
rrandſon for life, remainder to his firſt, &c. ſon in tail male, remain- 
jer to his daughters in tail, remainder to teſtator*s ſaid daughters 
1. and V. with ſeveral remainders over; and with directions out of 
he profits to educate the grandſon, and to place out the reſt of the 
> E intereſt, to be paid to the grandſon at 21 ; and if he does net 
attain that age, to be paid to his ſaid daughters M. and W. their ex- 
cutors, &c. The queſtion was, whether the ſettlement in 1698. was 
proper execution of the articles of 1677? and if not, whether the ge- 
eral deviſe to the plaintiff ſhould be taken as a ſatisfaction for what 
te was intitled to under the articles of 16777 And held per lord Tu!- 
Lt, that piaintiff the grandſon is not bound by the deed which did not 
zurſue the articles; but then he ſhall make his clection (withia fix | 
wwnths after he comes of age) whether he will ſtand to the will or the When 1 
articles; and if he makes bis election to ſtand to the latter, then ſo much 3 ex 
f the other lands deviſed to him as will amount to the value of the deviſe what 
inds compriſed in the articles, and which were deviſed to the daugh- he had no 
ers his aunts, to he conveyed to them in fee. Decreed accordingly, Power 2 
lil. 1735. Streatfield and Streatfield, Ca. in Eq. Temp. Talbzt 176. M90 OF 


poſition that 


will will be ncquieſ.ed under, equity will compel the deviſce, if he will take advantage 
f the will, to take intirely, but not partially under it, Said per lord chan. who cited Noy's 
nd Merdaunt's caſe, there being a tacit condition annexed to all deviſees of this nature, that 
he deviſee do not diſturb the diſpoſition which the deviſor hath made. So are the ſevetal ca- 
er that have been decreed upon the cuſtom of London, Ibid. 182, 183. 


C) Mere a Covenant is a ſpecific Lien an the Lands, and 
ere on the perſonal Eflaie, & econt'. 


. 4 In conſideration of marriage ſettles lands upon himſcif for life, 


it his body on his wife to be begotten, remainder to his own right „, plain 


eirs; and in the ſame deed A. covenants for himſelf and his heirs 125 ih inten- 
: ſuffer arecouery, but that the lands fhould be enjoyed by the iſſu- :f the tion of the 
marriage according bo theſe limitaticns. The marriage took eff, and mm 12 
| 15 | | | | Sh at tie 
5 75 | | they ata ke 
Wood rely and depend on the ſecurity of the father's covenant, and equity ought not to vary 


give his daughter 1000l. equity will nat compel him to give any further ſecu ity 1. an ths 


4. [ 1111. Rep. 461. 
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*remainder to his intended wife for liſe, remainder to the heirs * recs. | 


r alter the ſecurity which the other ſide has agreed to accept of, tor that would be go:0g be- 
ond, and conſequently againſt the intent of the parties [5id, 106. So if one ;overant 


*venant, that being at nit accepted. Vide Frec. in Chan, 8g, 1 Vel. Abr, Ez „ 131. Cs 
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they have iſſue a daughter who marries the nlaintiff, and to wog 
A. gave a conſiderable portion; then A. ſuff-rs à recovery to the uf 
of himſelf and his heirs, and deviſes theſe lands in truſt for his fan 
[37] daughter for life, remainder to her firſt, c. ſon in tail male, ant 
if ſhe ſuryived her huſband, then to her in fee; but if ſhe died firt if 
then the remainder over, and dies. On a bill brought by the daughts 
and her huſband againſt the deviſee and executor of the father for : 
fpecific performance of the covenant, lord chancellor was of opiniot, 
that the covenant did not bind the land fo as to defeat the will or re. 
covery ; for in this caſe the intent of the ſettlement is more effeQu1l!; 


anſwered than it would have been if the land had deſcended in tail u 


the daughter, for then it would have been alienable from the iſ 
male, whereas here it cannot; but the covenant is good to bind tte, 
aſſets ; ergo liberty was given to ſue the executor, and to recover ou 
af the perſonal eſtate ; and for that purpoſe an iſſue at law was directed 
but not to try what the huſband but what the wife or her iſſue is dan. 
nified by the breach of this covenant; and it being alledged that the 
teſtator did moreover give a portion to the daughter, the defendau 
ſhall have liberty to give in evidence any thing of that kind which 
may tend to a ſatisfaction of this breach of cavenant. Hil. 1708. Cd. 
ins and Plummet, 1 Will. Rep. 104, 107. b | 
But a core - 2. A. covenants before marriage to ſettle certain lands on his wife 
| nant to ſet» for life, and afterwards deviſes theſe lands for payment of debts ; the 
= mow 7 covenant is a /pecifir lien en the lan. la, and the covenantor as to then 
— ede but a truſteez and therefore during the lite of the wife they are not u 
without! be affected by any bond dehts. Parker C. EH. 1718. Freemoult and, 
mentioning Deuire, & econtra, 1 Will. Rep. 429. | | | | 
| _—— * xo ſpecific lien, but the wife muſt come in as 4 creditor in general, and the mi- 
ter to value her eſtate for life, and the wife to come in for that valuation; but the wife | 
have the arrears before incurred as well as the valuation of her eſtate for life. Bid. 8 
Nete, It was 3- A long term of years was veſted in the huſband in right of hi 
not prayed wife; he made an under leaſe for ten years, and upon borrowing mo- 
in the bill ney of the leſſee, covenanted to grant him another leaſe, to commence 
— — after the end of the ten years, and to continus during the ti ne be hai 
| * e any right, but died before he made ſuch leafe : decreed at the toll, 
widow) that this covenant was a good diſpoſition of the ſaid term in'equity, 
ſhould be becauſe the huſband had a power to diſpoſe of it, and that the (5) co 
obliged to. venant was ſuch alien as bound the right in whoſe hands ſoever i 
carry this vent. Trin. 9 Geo. 1. Stead and Cragh, ꝙ Med. 42. 2 


covenant | 
iato execution, but that the court would declare it to be a good diſpoſition of the term in e 

quity, an« thereupon to giant an injund ion againſt the defendant, whe had brought an cje*iþ 
ment. Note alto, that the widow did not claim eitrer as executrix or adminiſtratrix, but b 

virtue of that right which ſhe had paramount that of her huſband; and therefore demurred | 
the bill, ſuggelting that if there was any ſuch covenant, it was only a bare agrecment betweu 
the paities, and reſted in covenant, which could = charge the executors or admioviſt:atonf 
of the covenantor, and that the bill might be diſmiſled with cofis; but it was decreed a: + 
dove. Ibid. 43. . (5) Vide Pepb. 4 aud 1. ers 396. Tie an 
It appeared 4: A. and B. enter into articles for the purchaſe of part of A.'s eſta 
in the cauſe, A. dies before a conveyance is made purſuant thereto, and his exe 
that A. ſold tors pay away his perſonal ss in ſatisfying debts by ſpecialty, whia 
me ow were a lien at law on his real effate: though the creditors by fimpi 
but aft: the contract ſhall in this cauſe ſtand in the plates of the creditors by ſpe 
articles were | | | | ; cial 
executed for a ſale thereof to D. P. gave 4. the vendor 700l. for leave to relinquiſh 
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cialty, yet itſhall be without prejudice to B.'s demands; anda ſpecifc | 30 
execution of theſe articles was decreed, for that the ſale of the eſtate in, and 
hy virtue of theſe articles, and in conſideration of ſo much money to theieupon 
be paid for the purchaſe, was a ſeparate and ſpecific lien en thoſe lan , tioie arti- 
and this by the conflant comrſe of the court; and for ſo much of the we pot" 
purchaſe money to be paid as the lands ſhall fall ſhort to anſwer B. he ey which ie 

ſhall come in as a creditor by ſpecialty on the other lands. Tris. 11 appears that 1 

Ges. 1. Charles & al and Andrews, 9 Mod. 151, 153. it was a ve · y i 
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gant bargain, for otherwiſe ſo great « fun would not have been given to relinquiſh it; and it 
was inſiſted for defendants, A.'s heir and executors, that the articles between A and B. ought 
not to be carried into execution T'o which it was anſwered, that B. the purchaſer under theſe 
preſent articles, would relinquiſh the ſame upon the payment the 70ol. to him; tor fiance {8 
A had got fo much money by D. it was but juſt that B. ſhould baie the money on a ſpecific 1 1 
performance of his articles; and the court was of the ſame opinion; but in regard A. e heir py 

(a defendant) was a minor, and by conſequence could make no el:Qion, it was decreed as 
mentioned p. 38. Ibid. 152. e | 


D) here Equity will decree Lands to be ſettled in firit * 
1 | Settlement, and why. | 1466 
1. TJ Y marriage articles lands were covenanted to he conveyedto A. =_— * 3 
for life, with remainder to the heirs mal- cf his bedy. Ona e and Tre. 
bill brought for the execution of ſuch articles, the lands ſhall be ſett!ed ver, 1 ll. 
upon A. for life with remainder to bis fr fl, &c. ſin in tail male. Rep 622. 
Said per lord chan. Ceuper, Hil. 1718. in the cafe of Cellins and 2! 2 
Plummer, 1 Will. Rep. 105. . | 5 wo — 
2. But :thertwiſe where m:ney is dowiſed to be laid out in the purc/ aſe and 7 8 
of lands to he ſet:led on A. and the heirs male of his body; for in Ar. Fg P. 
mar iage articles the chil lren are confiaered as (a) purchaſer, but in 397: Ca 7. 
caſe f a will, where the teflator expreſſes his intent to give an eftate- > C. 5 
tail, equity ought not to abridze the bounty directed by the teſtator. (a) In the 
Per lord chan. Cowper in the caſe of (6) Scale and Scale, 1 Will, Rep. due 
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faarriage 
Tu | 5 | | | articles the 
1/ſue are particularly conſidered end looked upon as purchaſers, and for which reaſon equity has 
reſtrained the gene: al exprefliocs made uſe of by the paities ; for it cannot reaſonably be ſup- 
poſed hat a valuable conſideration would be given for the ſettlement of an eſlate, which as 
| loon as lettled the huſband might deſtroy. Per lord keeper Harcowri in the cate of Bale and 
BY Coleman, Eft, 1711. 1 Will. Rep. 145 ——— In this caſc of Bale and Coleman, lord Harcourt 
BY made a diſtinction betwixt a deviſe of a truſt of land to A, for Ife, with a power to make 
leaſes, Cc. remainder to the heirs n.ale of bis body, h»Ilding this to be an eflate-tail;, but that 
in articles on a marriage to ſettle lande to A. for life, Sc. remainder to the brirs male of his body 
b; the wife, the articles being executory, and but a. minutes, the ſettlement ſhould ' © according 
w the intention, and conſequent ly te the firft lon, Cc. Cited by lo. d chan. Parker on pro- 
n-uncing his deciee in the caſe of Trever and Trevor, Eaſt. 1120. 1 Wl, Rep. 633. 
(6) Vide this caſe, p. 716. c. 1. | Ha wk mg» RE 


— 
4 > 


Z E 
— — » 2 * a 6 ha = 
a - - - - = 
— ——————— w 5 5 | ESI. = 
— , - on _ Ws 4 8 - -- 1 8 4 
. X . ” * 4 Fe 2a [ 2 4 
— p -- . 2 4 N ; 
_ — i — a" -; —— _—_— i 1 4 0 _ —— a 
* — - * * — * Foun ” 7 — "4 7 
1 * — * — — — * mine Ee * — — — 2 2 ES = 
— <a 1 - — 4 . 
—_ N 1 . 5 
. — : * > = Py * * —— Ss... 7. 
3 — . 22 — . — E 
= - n 
— 3 2 — * - 4 : By 4 
— * ” — * —— — - » &» - _ 
* — . 0 2 — — — — 
- PM N 4 > —— 9 
- - —_ : [1 2 —— CE EEE 2 y £ by r * 1 * 
. T yore SST 5 a7 e. : : 2 . 
AL.4< - * , 9 + At _ — —_— of » * — as * a F 2 
7 S4 0 3 +> — - _ 7 —— — - * 
— i . 
ye 5 4 , — 7 * * - — —— = SR. ie i. —_ Bans ee ” - 
; G . — — - — -_ 0 
=_ PP — — - - — — 
— — wo = 7 * * — 
9693 * 
* 


F * ³ - ꝗ2 2 
* 
- 
5 RY YT OP os 


- . 


(E) Of Variance bet ween Articles and Settle nent. 


1. A RTICLES were made before and in conſideration of marri- The a-ticles 
Lage, andenter'd into about !wen!y five years ſince, whereby lands ae prudent | 
were agreed to be ſettled to the uſe of the huiband for life, remainder articles, and 
to the wife for life, remainder to the heirs of the body of the wife by mo al ng 

. | - : ; * | 1 , 

. : „ | 47 | the an eftate tail 
thereby, yet ſhe cannot bar it, but is reſtrained by 11 H. . and a plain miſtake apt arirg up- 
on the face of the articles and ſettlement, the levg:h time is immaterial, Per loi d chan. ,d. 
124. Note, in this caſe the father mortgaged the 2 for gool. and per the ſen to oin in 8 
fine without any cenſider ation, and the fee-limple and equity of redemption vſthe mortgaged pe- 
miles were limited to the father; ergo as the ſon had joined in the mcrteagr, tle cout would | 
not {et that aſide, but the father to keep down the inter eſt Curing hi: lite. Sd. . 24, 15. 1 
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the hyſbant, remainder to the Juſband in fee. The ſettlement was 
alſo made befqre the marriage, and reeited the articles, and mentioned 
to be made in purſuance thererf, but the ſettlement varied from the 
uſes in the articles, vn. the land were limited to the uſe of the 
huſband for life, remainder to the wi'e for life, remainder 72 e 
fe ir of the body of the buſband en the <vife tc be begitten, remainder to 
the hi: band in fee. There w?s ifſue one ſon, (the plaintiff) and the 
huſband married again, and had ſeveral other children. The inten: 
(a) Marri- of the parties was proved ta be according to the articles (a), that the 
age a ticles huſband ſhould have but an eſtate for li'e, and not have it in his power 
are in their to defeat and ſtarv the ifſ.:e, Lord chan. Couper decreed the huſband | 
_— zug aud his ſecond wife to join in a convevance to ſettle the eftate as by 

—_—_ to be the ?rticles, 7. e. to the father for life, remainder to the ſon in tail; 
ccritived and the father inſiſting to take advantage of this miſtake, the con- 
and +:ould- veyance was to be made at his charge, and alſo to pay coſts. Trin. 


ed in equity 1510 EW. ; Is 
accordirg to 1710 Hon and Haner, 1 Will. Ke. 123 


the intent ion ot parties. Per lord chancellor Parker, 1 Mill. Rep. 631. 

Wheie at- 2. Articles on marriage to ſettle lands on the huſband and wife fer 

2 150 J. their lives, remainder to the heirs male of the body of the huſband 

flow tai. by the wife, remainder to the heirs male of the wo} of the huſband 

are, and by any other wife, remainder to the heirs female of the body of the 
huſband by this wife. A ſettlement is made befote the marriage, (vz. 


[ 39] 


ſettlement 
made after in 1605.) and taid to be in pre/uunce and per formance of the ſaid i- 
i Merem les, whereby the lands are limited to the huſband for life. /aus waſte, 
fr m the ar- and with power to make leaſes, remainder to the wife for her life for 
ticte-, (as if her jointure, remainder to the firſt, &c. ſon of the taartiage in tail male 


by articles ſucceſſively, remainder to the firſt, &c. ſcn of any other marriage in 


the et ate 
Was to be in 


tail male, remainder to the hrirs of the bidy of the buſtand by this 


fie fette Wife, remainder over. By this ſettlement there was an omiſſion of 


ment, and trultees for ſupporting contingent remainders, and inſtead of limiting 
by the ſet- a remainder to the daug/ters of the marriage, the limitation was to 
tlement tne the geirs of the huſbana ef the marriag-, which gave t'.e huſband an 
huſba d is ęſtate-tail, and conſequently a power to bar the daughters of that mar- 
ant in tail, liage, and alſo the remainders over, by a recovery. The huſband had 
whereby he iſſue ef this marriage one only daughter Mary, and taking advantage 
bath it in of this miſtake, fold part of the premiſes to the amount of 6000!. 
* Poet? and upwarcs, and having ſuffcred a recovery of ſuch part as remained 
ſe. ) equity unſold, by indenture 16 Feb. 1709. he conveyed the ſame to truſtees 
wiil ſet up .. and HH. in truſt for himſelf for life, remainder to ſuch truſis as 

he ſhould declare by will; and accordingly 27 Dec. 1722. he deviſed 


the article 

_ 2 the premiſes to defendant in fee, (except a ſmall tenement which he 
<MmcNat ; 

But he e both articles and ſettlement ard previous to the marriage at a time when all partie; 


arc at liter iy, the ſettleme!.t differing from the at cles will be taken as a new agreement be- 


tween. th: mi, and ſhall contioul the articles. Lee and Goldwire, New, 10, 1736. (ſo in the 


beck) cned by lord Talbet, Mich. 1733. in the cafe of lord Glenorchy and Beſville, Ca. in Eg. Temp. 
7. Ibet 3, And although in this caſe of Het and Erriſſey the articles were made to controul 


the leitiement mave before marriage, yet that reſolution no way contradicts the general rule a- 
boxe. 1 in Weſt and Erriſſey the ſettlement was expreſly mentioned to be made is purſuance and 


perfermance of the ſaid marriage articles, whereby the intent appears to be ſtill the lame as it 
va at the making the articles Fer lord chan, Talbet. Ibid. 20. Vide the caſe of Streatfield 
and Streatfield, P. 35, Ca. 5. Vide allo the caſe of Glanville and Payne, Barnard, Rep. in Chan. 18. 


deviſed 


; ay the intereſt thereof to the appellants, and the reſpondents to bring 
eir writings into the court of exchequer, and deliver up the poſ- 
on to the appellants, but as to the principal monies ariſing by the 


Agreements „ Ariicles and Covenants. 
viſed to one Barrable in fee) and made her executrix. Mary the 


1 aughter married B. and they had iſſue the plaintiffs M. and #. bath 


fants: Mary their mother being dead, the plaintiffs brought their bill 
inſt the deviſee, in order toreQify the miſtake in the ſettlement z but 


o the premiſes fold, the bill did not ſeek to diſturb the purchaſe, 
nly to recover the eee out of the aſſets of their father. 


he deviſee pleaded the ſettlement of 1685. the recovery, the will, 
nd the long enjoyment of the premiſes ; and the plea being argued 


fore Gilbert C. B. and the other barons, the ſame was over-ruled [40] 


nanimouſly z but upon hearing the cauſe before all the barons, the bill 

25 (a) diſmiſſed without coſts, it being dangerous (as it was ſaid) to (a) Der. 
t aſide a ſettlement which ſeemed to have been deliberately and ſo- 1726. 
mnly made; but upon an appeal to the houſe of lords this decree 

{ diſmiſſion was (+) reverſed, and decreed that the truſtees, and the (5) Feb. 
eviſee M. E. (the reſpondent) ſhould convey ſuch of the premiſes as '7*T- 
cre compriſed in the articles to truſtees, to the uſe of the appellants 

f. and F. and to the heirs /emal- of their bodies, as tenants in com- 

on, with crols remai ders to them in tail femalez and the reſpon- 

ents (the deviſees M. E. and Barreb/-) to account forthe profits, and 


| pay the fame to the appellants (the infants), and the reſpondent 
ie executrix to account for the purchaſe-money that had been re- 


cived by her teftator for ſuch part of the premiſes as he had fold, and 


id ſales, theſe were to be laid out in the purchaſe of lands in fee, 
Jo be ſettled to the ſame uſes as the lands unfold were decreed to be 
Fonveyed. / and Errifſez, firſt in ſcacc', and afterwards in dem 
Dec“, 2 Hill. Rep. 349. e 


3. By marriage articles dated 2 March 1693. lands were to be ſet- It was faid 
ed on huſban i and wife for their lives, remainder to their firſt, &c. forthe plain- 
n of the marriage in tail male, remainder to the heirs male of the tiff and te- 
dody of the huſband by any wife, remainder to che heirs of the body ſolved, that 


f the huſband by the firfl wiſe, remainder to the huſband in fee, with Wande pete 


was notice 
revrfions for the daughters of the frjlt mapriage, if mo iſſue male. of the mar- 


luſband has one daughter by the ſirſt Wife and no fon ; the hyſbang riage arti- 


urviving the ft ⁊viſe fufters a recovery, and marries again, and takes cles, yet the 


tice / the ff marriage articles in his jecind marriage ſettlement, * : — 
which was dated in 1698.) by which thete lands were ſettled to the 1 
ſe of himſelf for life, remainder as to part to the ute of his ſecond on the ſe- 
ite for life, remainder to the firſt, &c. fon of the ſecond marriage cond mar- 
n tai] male ſucc?tiively, remainder to truſtees for 50co years to raiſe pings Soar 
cool. four daughters of this ſecond marriage, (f no fo") remainder Conga ioc 


a the huLand in fee; and as to the other part of the premiſes, to the of all de- 


ect wraite.s for gy years, in trutt after the huſband's death to mands 


„% theſe arti- 
raiſe e; and 


| bough a limitation by articles to the heirs male of the marriage after an expreſ« eſtate tor life 


o the father ſhall be taken to mean a remainder to the firſt, &c. ton, it does unt follow that 


Ich a limitation to the heirs of the body muſt be equivalent to a remainder limited to daugh- 


18; eſpeCally in this caſe, where they were poſtponed to the limitation to the heirs male of 


e body of the huſbang by any wife, and where there was an expreis pecuniary proviſion made 


r the daughters by the fuſt wife, which was all they were to depend upon; beſides, that fons 


e of a different conſideration in equity from daughters, they being to ſupport the name of 


b family, which daughters do not; allo in the general couite of marriage ſettlements daugh- 
5 are provided for by pecuniary portions, and not by land; that the legal eſtate being now 
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and bad an riage fettlement. The huſband had iffue by this ſecond marri::;ſþ 


ticles, and limitation in the firſt marriage articles to the heirs of rhe body of i., 


 -ſettlements Scacc*, 2 Will. Rep. 535. 
| luable conſiderations, as that in the preſent caſe was, where the parties had both the law anc 


the limitation in the articles to the beirs male of the body ofthe buſband and wife, with tema. 
| obſervable, (as Comyn: B. ſaid) that in the year 1693. when theſe articles wete made, it vr 
ol the daughter by the firſt marriage, who had what was then thought and agreed upon to be 


Vs thought a ſufficient proviſion for the only daughter of the firft marriage, which might te.. 


ture, and likewiſe her daughters of their pecuniary portions, which would be very hard. [-:.. 


greed to be jj, þ, band, remainder to the huſband*s heirs, The baſband ie 


H. 42. c. 4. (a) It ſeems abſurd to talk of lev ing a fine of money. Said by lord Mat: 


Ag reements, Art icles-and Covenants, 


in thoſe waiſe 3000. for the daughter of the firſi marriage, And this wa: ae 
who claim- od to be in ſatisfaction of all monies ſhe was intitled to bv ta 
3 firſt marriage articles, and in the mean time ſhe to have ::- 
marriage anmm for her maintenance, remainder to the huſband in tc. 
ſettlement, Three of the firſt wife's relations were parties to this ſecond ma- 
equal equi” three daughters but no ſons, and digd in Avgvff 1720. lie 
— yg queſtion as, (here being notice of the firf Ea articles, hi 
take the de · which there was a limitation after that to the heirs male of te 
nefit of the huſband by any wife, to the heirs of bit body by his firſt wits 
141] whether this being in caſe of articles, ſhould rot be taken as if che 
law from Jimitation had been to the daughters of the huſband by his firſt wife, 
chem, by for then they could not be barred by the recovery. But it was decree! 
es that the daughter of the firſt marriage was not intitled by virtue of ih 


g 


| 


diſturding buſband by bis ft wife. Tris. 1929. Powell and Price & ecant' 1 


made on va- ; 
equity on their fide. Bid. $39.—— The caſe of Weſt and Erriſey (above) was cited as de. 
creed is dem proc? econt', But it was reſolved that there was a diverſity between that and ib ; 
preſent caſe, for in that caſe no portion was provided for the daughter of thc firſt marriage; | 
the preſent caſe portions in all events are ſecuredto ſuch daughters. In end Erriſſey, a. 


the heirs male of the body of the huſband by any wife came, the remainder tothe heirs fen 
„5 of the huſband by —_— eiſe, & c. ſo that the daughters were more immediately :| 
the 


the view and contemplation parties in that than in the preſent caſe Ibid. g40.—1: wi 


uſual to conſtrue a rem inder to the heirs male of the body, to mean and inten the fi: ſt, &. | 
ſon of the marriage; and it ſo, it would be reaſonable to interpret articles according t def 
time in which they weie executed; neither ought length of time to make any alteration in favor Þþ 


2 competent proviſion for hr; that it was s material circumſtance in favour of the ſecon: 
marriage ſettlemen:, that three of the firſt wife's relations were parties thereto; from whence 
it ſeemed that by the general orinion of the relations of the firſt wife this 3000l. in all event: 


ſonably induce the court to think ſo too. And by the ſame reaſon that the daughters bv the 
firſt marriage would come in for the eſtate, ſhe might have barred the ſecond wife of her j 


540, 64. — P berefore it wat decreed as above, Ibid. 541.—— I hope | ſhall not be thouyn 


too prolix in my abridgment of this caſe, my intention being to lay before the reader the dive 


? 


termined upon great deliberation. 


(F) Hhere Money agreed to be laid out in Lands ſball |, 
N paid to the beir. I ; 


Gty betwixt the preſent ca'e and that of We/t and Erriſey, the points in each having been de. 


Though 8 1. T WO thouſand pourds (whereof 1500). were the wife's pot. 


fine cannot tion, and 500!. the huſband's money) were agreed by matti «2? 


be levied of articles to be laid out in a purchaſe of land to be ſettled upan / 


(a) money a- band and wife for their lives, remainder to the heirs cf the wife “ 


laid out in 


purchaſe of cei vi 


land to be ſett led in tail, yet & decree can bind ſuch money equally as « fine alone could bart 


bound the lands in the principal caſe if bought and ſettled; and to decreg a purchaſe and ir'- 
tlement to be made Which the ſon the next moment may cut off, would be to decree 2 vin 
thing. Per his honour. bid ——Ruje, Equity wil. net decree a wain thing. Said by his honour: 
bid. 131.— Egnity like nature will de nothing in wain. Said per lord chan: Cxenper. Ibid. 369 — 
ide the caſe ot Seeley and Jage, p 720. e. 3. Short and Mond, p. 52 1: c. 6. and Eyre's calt, 


clesfield, Trin. 1723. in the caſe of Edwards and Edwardi, 1 Will, Rep. 174. 


; 
0 
F 


cc offs ws Ws as TT AﬀO1W19_ 2 = 8 «a «= c. 


Agreements, Articles and Covenants. 


qrives the u hole money, the wife dies leaving a ſon and three daugh- 
ters, then the huſband dies inteſtate, and the eldeſt daughter takes out 
adminiſtraticn to him. The ſon brings a bill againſt her to have the 

paid 1% him (6), ee that it ſhould not be laid out in land (5) This 
and ſettled as had been agreed by the articles, Decreed accordingly, money is a 
and the adininiſtratrix indemnified. Mich. 1710. Benſon and Benſon, debt by ſpe- 


| jalty, and 
1 Will. Rep. 130. 289 


in that degree ; for it is agreed by the articles, (to which the huſband was 8 party) that it 
ſhall be, within ſuch a time, laid out in land; and the huſband boving received it, and not hav- 
ng laid it out, bas broken that agreement; and an agreement under hand and ſeal by deed is 
2 cavenant, and conſequently a ſpecialty. Fer his honour, in the ſaid caſe of Benſes and Bepſon, 
1 Will, Rep. 131. Vide the caſe of Deg and Deg, p. 800. c. 29. 


2. But a perſon intitled only to an eſtate- tail in land ſhall not have. 
AY the money becauſe of the remainder man's chance. Yide 1 Will. 
Fl Kep. 571. and 3 Hill, Rep. 14. | | 


life, remainder to the fr fl, &c. ſen of that marriage in tail male, re- —＋ * 


Jnainder to A. in fer, and until ſuch purchaſe the 10000/, was to be parol direc- 
placed out upon ſecurities, and the intereſt thereof to be paid to ſuch tion from 
perſons as ſhould be entitled to the rents and profits of the manor of &. = — 
A. died, leaving iſſue of this marriage one ſon only, who being entitled ef chi- 
to the ſaid manor of K. in tail, remainder tohimſelfin fee, levied a fine 10000). to 
"BY thereof to the uſe of himſelf in fee, and then died without iſſue and his mother, 
Y inteſtate; whereupon the ſaid manor deſcending to plaintiff, ſhe — — 
„brought her bill to have the mortgage upon which the 10000/. had 1 
deen placed out aſſigned to her. The defendant, J. s widow, inſiſted that of opinion 1 
ſhe was entitled to the ſame as adminiſtratrix of her ſon ; and that this that it was 
10000. being as yet in itſelf money, ought by the ſtatute of diſtribu- in the elec- 
tion to be divided betwixt herſelf, as tHe mother of the inteſtate, and D. eee Z 
. hatf ffter. Lord chan. Afaccte: feld decreed the ſecurity for the made this 
te . 10000! to be aſſigned to plaintiff, but all the intereſt due at the death m-ney, or 
ot the ſon to goto defendant as his adminiſtratrix. And the reporter to have diſ- 
„as, (as he underſtood his lordſhip) though the fon died in a broken P**9 of it 
part of the half year, this intereſt ſhould not be taken as (a) rent, but OSS 
* thould be · appott ioned, and a proportion thereof go to his adminiſtra- conceived 
trix; but all the intereſt due ſince the ſon's death was decreed to belong that the ſon 
to the plaintiff the heir. No coſts on either fide. Trin. 1723. Ed- muſt do 
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BY 
bi wards ani Lady Elizabeth , wife and Ceumeſs Dowager of Warwick. — it | 
2 Will. Rep. 17+, 176. - DO ſuch eleQi- 5 
| F | | Joe | . | 1 2 1 8 on, Which he ; ; 
u get cone in the preſent caſe; and then in 4 court of equity the heir is ever preferred (a) to uy 
an adrun;firator. As to the fine h loreſhip held it to be immaterial, for that the ſon had as 1 
5 good a power beſote the fine to diſpoſe of the manor ot X. or of the 10000l. in money, againſt | 
1 all but lis ifſue, as he had after the fine; and iſſue he never had: But aumitting that the fine, 
& a5 it compriſed the ſaid manor, ſo it did alſo the truſts of this 10000l. it will make againſt the 
1 delendant, becauſe by the deed of uſes the uſe of the fine is declared to be to the conuſor and 
his heics, and conſequently would intitle the plaintiff to this money. bid. 195. 


2 | | 
(a) See the caſe of Lingen and Sewwray, 1 Will. Rep. 172. Prec, in Chan. 400. 
ave Eq. Ca Abr. p. 175. ca. 8. * 15 ** EE: P 7 80 85 8 and 1 vol. 


2 


have like tothe caſe of Short and Mo, (6b), in 


Agreements, Aritcles end Covenants. 


wid. 14- 4. By marriage articles money is to be inveſted in a purchaſe, ard 
His lordſhip to be ſettled on the &yſband for life, remainder to the wife for life, re- 
_— on mainder to the fir ff, &c. /on of the marriage in tail male, remainder to 
" who he A'S right heirs. The huſband and wife died, leaving a ſon, who 
ſee why . 2 . 8 
ſhould not being of age petitioned that the _—_ might be paid him, agreeable 
| ord Parker”s time, and in ma- 
regs for ny others of the like nature, in regard that if the lands were purchaſ- 
how arr whey ed, he would as the only iſſue be intitled thereto in tail, and remain- 
the remain- der to himſelf in fee as heir to his father, and might by a fine only e- 
der man. It nable himſelf to diſpoſe of the premiſes, But King C. would not 
is poſſible order the money to be 1 to the ſon until he ſhould be better ſatisſi- 


— an ed from precedents. Tria. 1724. Eyre's Caſe, 3 Will. Rep, 13. 


light on a purchaſe and ſettle it, may die leaving iſſue; and this is a chance of which his lord- 
ſhip ſaid he would not deprive ſuch iſſue: alſo here may be 2 wife which may be hindred of her 
dower.— The —_—y wav of note ſavs, That afterwards in the caſe of Mr Onfl>w, Hil 
1932. (cited in that of Mi verſus Banks, Ibid. 8.) the lord King declared his per everance in 
opinion as to this point, obſerving that the levying of a fine is a thing of time, there being ſe- 
veral offices to paſs: and the writ of covenant is to be under the great ſeal + All which impe- 
diments not being to be removed in an inſtant, the tenant in tail may by them be prevented 
from perfe9ing a fine, though never ſo much intended by him. But yet after all, the preſent 
ice conforms to the lord Parker's opinion. Nay, if a ſeme covert js intereſted in the mo- 

ney articled to be laid out in land and ſettled, her coming into court and conſenting will be 
fufficient to diſpoſe of ſuch her intereſt, As to the objeQtion made by the lord King in the prin- 
cipal caſe, that by this means a wiſe might be hindered of her dower if the party applying 
for money were married, it would without doubt be expected that his wite ſhould appear in 
court, and give her conſent thereto. Ibid. 14. W]F. 521. 6-6, 


[az] (G) Parol Agreements, or ſuch as are within the Statuic 
A _ of Frauds and Perjuries, & econt', 
+422. c. 1. A Parol agreement and 20s. paid for the ſale of an houſe was 
= 8 A d:creed without further execution proved; and the maſter of 
12. the tolls ſaid, he ſhould have demurted on the bill; but having now 
| roceeded to proof, he would decree it. Tin. 1667. Anon. 2 Freem. 
ep. 128. Ca. 154. EC 
RAR father being about to alter his will, for fear there ſhould 
8. c. not be aſſets to pay the legacies thereby given, the defendant, his ſon 
citesit thus: and heir apparent, and alſo executor, in conſideration that he would 
Thar che ſa- not alter his will, promiſed him to pay the legacies; whereupon the 
ther being father forbore to alter his will, and dies. Decreed, that let the aſſets 
me he de what they would, or however the eſtate was ſettled, the defendant 
will, ans ſhould pay the legacies. And lord chan. ſaid, it was the conſtant 
| thereby to courſe of the court to make ſuch decrees upon promiſes made that 


| make cer- the teſtator would not alter his will. Eff. 1678. Chamberlain 


ein provi- and Chamberlain, 2 Freem. 3. 


younger children; his ſon and heir apparent perſuaded him not to make any ſuch will, and that 

he would take care his brothers and ſiſtt rs ſhould have thoſe proviſions; v. heteupon the faiher 

 forbore to make the proviſions, and they were decreed againſt the heir, Vide the caie of De- 
veniſb and Baines, p. 43. . 4. | . | | EO 

i 3. One that could read made an agreement for 21 years; the leſſor 

himſelf drew the leaſe but for one year, and read it for 21, and after 

the expiration of a year ejected the leſſee, and the leſſee brought a 

| bill to be relieved upon all this matter, which was in proof; the leſſee 

15 not relievable in equity, for it is within the ſtatute of frauds; and 

| FG 1 being 
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being able to read it was his own folly ; otherwiſe if he had been un- 
lettered. Hil. 35 & 36 Car. 2 Anon. Shin. 159. 
4. By the cuſtom of a manor every copyhold tenant of that manor 
may in the preſence of two witneſſes nominate his ſucceſſor, and fuch 
nominee ſhall enjoy the lands after him for life, and the perfon who 
nominates may except any part of the lands to any other perſon, yet 
the nominee continues tenant to the lord for the whole, but the per- 
ſon to whom any part is excepted ſhall enjoy that part during his life, 
and if any tenant dies ſeiſed leaving a wife, and makes no nominati- 
on, then ſhe ſhall have the tenement during her life, elſe it goes to the 
lord. F. S. being a copy holder of this manor, intending by his will 
to give the greateſt part of his copy hald eſtate to his godſon, and the 
other part to his wife ; the wife perſuades him to nominate her to the 
whole, and that ſhe would give the godſon the part deſigned for him, 
and offered to give ſecutity to that purpoſe ; thereupon the huſband 
nominates her ſucceſſor, and dies. She refuſing to let the godſon enjoy 
the lands intended him, he brought his bill. The defendant pleaded 
the ſtatute of frauds, c. for that there was no memorandum, c. in 
writing ; but decr-ed for the plaintiff by all the commiſſioners ; and 
they ſaid, they decreed it uct as an agree ment ot a truſt, but as a fraud; 
and thev were of opinion, that as by the cuſtom of the manor an el- 
tate might be created by parol without writing, a truſt of ſuch parol 
eſtace might likewiſe be raited without writing, notwithſtanding the [44] 
ſtatute (4). Hil. 1689. Devenijh and Baines, Prec. in Chan. 3. (% And 
Keck commiſſicaer ſaid, that where a tenant in tail was about to ſuffer a recovery in order to 


provide tor his y unger children, and had been kept from it by the iſſue in tail promifing to do 
it, it had been decreed in this court. ibid. 8. Vide the caſe of Chamberlayne and Cham- 


berlaine, p. 43. c. 2. | 


5. Sealing nat neceſſary t bring an agreement cut of the Aatute f 

frauds; as if . had articled with F. for the purchaſe of his wife's 

lands, and the articles were in writing, and figned by the parties, but 

uit ſealed z but A. was put in poſſeſſion of ſome part of the land; e- 
quity will decree an execution of the agreement though it were xt (5) In this 
under ſeal (>). Hil. 1690. Wheeler and Newten, Prec. in Chan. 16. caſe lord 


| | commiĩ ſſion- 
er Rawlinſon ſaid, that agreements in writing, though nt ſealed, have ſome better countenance, 


fules to grant him a leaſe. On a bill brought by B. to have anexe- fraud. —— 
cution of this agreement, A, pleads the ſtatute of frauds, the agree- All ſtatutes 
ment being only by parol; his plea was over-ruled per lord keeper, made - 


. 1 TR 358 | „ ſhall be con- 
ſtrued liberally and expounded beneficially to ſuppreſs fraud. 3 Ce. 82.— And in the principal 


and that F. having laid out his money in purſuance of the agreement, and taken peff:ffion of the | 
A. onght to execute a leaſe. And Butcher*s caſe Was cited, (vide 1 vel. Eg. Ca. Abr. 1 
ea 9) wherea parol agreement was decreed, Poſſeſſion being delivered in purſuance thereof. —— 


and g vaſt fraud 


cale his honour ſaid, that the ſtatute of frauds was not made to encourage frauds and chea:s . | 
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And alſo a and the maſter of the rolls afterwards decreed A. to perform the agree. 
caſe decreed | 


ord War. ment, and to pay colts. Mich. 1703. Floyd and Buckland, 2 Freem, 
Iingham, Rep. 208, : 8 
where a deed was ſealed for ſecurity of money berrowed, and the deed becoming abſolute, 
the defendant promiſed to ſeal à defeaſance, and afterwards refuſing, a bill was preferred to 
compel him; and though he inſiſt ed upon the ſtatute of frauds, he was decreed to ſea! 
_ defeaſance though there was no agreement in writing for that purpoſe. 2 Freem Rep. 268, 
269.—lIbid. 28g. S. P. cited per lord keeper.—Vide 1 vol. Eg. Ca. Abr p. 40 ca g 8 P.— 80 
where A. had only a parol leaſe for a gieat number of years, but having begun to build he had 
his bargain compleated, and for this very reaſon, becauſe at common law it might be Within 
the ſtatute of f'auds, ergo it is more proper for the juriſdiftion of a court of equity, than the 
common law. Cited per lord chancellor, Hil. 6 As. 2s the caſe of F and Gilb Es. 
Rep. 4. —— Bu: ibid. p. 11. his lordſhip, Mich. 3. Ann. cites the caſe of Leiſter an? Farereft, if 
(which I take to be the 8. C.) as decreed in dom” proc', where « parel building leaſe was made 
of ground, and when the leſſor wa- dying h/ declare! he thought he ought to have made 2 
leaſe in writing: But the heir told him, be ſhould not di compole himſelf, for that he would 
— ne whereby, and by other fraudulent means the leſſee was hindered from ſeeing the 
or, and havitg it done accordingly : THe lords held this to be out of the ſtatute, and made 
it good to the leſſee. Where there is a furol agreement made for a leaſe, and the leſſee by vir- 
tne thereof enters and builds, the court will eſtabiiſh it on the foot of fraud in the leſſor, not- 
withſtarding the ſtatute of frauds, &c. becanſe contraf?s executed in part are bet akvay! within 
the flatute, though executery contrafts are, Said per cur”, Tris. g Ges. 1. in the caſe of Savage 
and Fofter, 9 Mid. 37. | 


8. The teſtator was making his will, and (inter a/) was direQing 

an annuity of 401. per ann. to be paid to plaintiff by defendant 

the teſtator's brother. The defendant being preſent, defired the 

teſtator not to put it in his will, but ſaid as he was a chriſtian 

he would take care to fee it paid, and thereupon it was omitted. 

N The maſter of the rolls decrced the pavment of this annuity, and 

451 that it ſhould be charged upon the real flare. Upon an appeal lord 

The ground keeper affirmed the decree as to the payment of the annuity, but ſaid 

his lordſhip he could not decree it a charge upon the land; but the maſter of the I i 

went up*n rolls being in court ſaid, the reaſon he went upon to charge the land 
was, that . : 

this was = Was, becauſe the maintenance of a poor ſcholar was a charity, and 

fraud upon Within the ſtatute of 43 Elis: of charitable uſes, and it might amount 

the teſtator to an appointment within that ſtatute, Eafter 1705. Oldhem and 

and the le- Lich ſord, 2 Freem. Rep. 284. Vide 1 Val. Eq. Ca. Abr. 4th edit. 


Rp . 231. Ca. 4. 8. 45 But differently flated. 


cited the caſe of Datton and Pos immediately after the flatute, where Sir H. Pal was making his 
will, and intending to raiſe portions for his younger childien by felling of timber; but his eld- 
eſt ſon being by defired him not to cut down the timber, becauſe it would deface the eſtate, 
and he would anſwer the value of it to his brothers and fiſters ; and thereupon he forbore to 
cut the timber, and died; and he refuſing te make good his promiſe, Dutton, who married. 
one of the daughters, brought his action upon the promiſe, and recovered. lbid. 285. 
I a man 9. Theprovoſt and ſcholars of King's College Cambridge, being ſeiſ· 
2 n ed in fee of the tithes of Prior's Quarter in Tiverton in Com Dev cum 
— pertinentiis, by deed demiſed the ſame to D. for 21 years, who after- 
fers of = Wards for 350/. conſideration covenanted to convey to defendant, his 
| bargaio, executors and aſſigns, the ſaid tithes during her intereſt therein; then 
and then the plaintiff treats with defendant for theſe tithes, and defendant ſends 
8 his ſon and two other perſons with a letter to plaintiff, wherein de- 
figns them, fendant ſaid, That if be parted with the tithes it ſbould be on the condi- 
and the - Pons therein particularly mentioned. Plaintiff accepted of the terms, and 


ther party the next day ſent his attorney to acquaint defendant with it, and de- 

takes them Se fendant 

up and pre- i : | | 

fers his bill; this ſhgll be a good bargain, and the party ſhall be compelled to a ſpecific per- 
formance of it, Said per lord keeper. Ibid. | „„ 


„„da conveyance from her. Lord k 
m this agreement, for that it was directly within the ſtatute of 
W..uds, as being an agreement figned by the party to be charged with 


Wd plaintiff by hrs bill has ſubmitted to perform his part of the agree- 


cot, 5 Vin. Abr. 527. pl. 19. 


Wefired; to this B. a 
ich C. then R. deſires 4. to let him have the parcel of ground z A. an- 


n; and ſays, though I intended to let you have it, as the circum- 


aces then were, yet my purpoſe and intentions ate now altered. B. 
Wings a bill to have a wt 2 


Id alto infiſts upon the ſtatute, that there ou 


W:ccmcnt, but the words are ambiguous and uncertain ; and the fatute 
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adant delivered to the attorney a copy of D*s agreement, and appoint- 
1 day for executing the ſame ; but in the mean time defendant 
ent to D. (who bad nctice of defendant's agreement with plaintiff) and 


eeper decreed defendant to per- 


+ ſan-, and there was no need of its _ ſigned by both parties z 


zent. This though it was not at firſt a contract bur conditionally only, 
the other would accept of it, yet when the other had accepted of it 
was all one; and defendant intended it fo, by his ſending his ſen 
ith the letter, and two perſons beſides. Hil. 5 Arn. C:leman and 
10. A. enters intotreaty with C. about a parcel of land, and ſo did 
A. tells B. that if he would deſiſt, and permit him to go on with 
intended purchaſe, he would let him a parcel of ground which he 
zreed, and A. afterwards compleated his purchaſe 


ers that now he could not, becauſe it would be more convenient to 


ormance of this agreement 3 A. inſiſts that 
made no abſolute promiſe, and ſets forth ſuch agreement as before 


ght to have been an a- 
cement in writing, Lord chan. Here is no abſolute and poſitive 


ended to :nfl as well all ſuch ambrguous agree ments as to prevent per- 
ries, &c. and this agreement will not bind unleſs it were in writing. 
Ann. Auen. 5 Vin. Abr. 521. pl. 32. 7 
11. The father purchaſes lands to him and his heirs, and when he 
as upon his death-bed ſends for his eldeſt ſon, and tells him, that 
ele lands were bought with his ſecond ſon's money, and that he in- 
nded to give them to him; whereupon the eldeſt ſon promiſed that he 
uld enjoy them accordingly. The father dies. Lord keep. Wright 
d the maſter of the rolls held, that the eldeſt ſon ought to have theſe 
ids, becauſe by the ſtatute of frauds there ought to have been a de- 
ration of the uſe or truſt in writing, But Cowper C. was of anothet 
nion, becauſe of the fraud in this caſe, in that the eldeſt ſon pro- 
ſed the father upon his death-bed that the other ſhould enjoy the 
ds; ſo he took this to be a caſe out of the ſtatute. Mich. 5 Ann. 
lac and Harris, 5 Vin. Abr. 521. pl. 31. 

12. A. agreed with J. to make him a leaſe for 21 years of lands, 
dring rent, B. paying A. go fine. B. paid wk in part to A. 
nt, which A. knew of, and ordered his agent to prepare the leaſe ; 

t before it was executed, A. repented and refuſed to grant the leaſe. 
having paid 1001. earneſt, exhibited his bill for a ſpecific perform- 

e. L. chan. The payment of this 1004. is not ſuch a performance 


[46] 


the agreement on one part astodecree an execution onthe other; for 
ſtatute of frauds makes one ſort of contracts, wiz. perſonal contracts 
dd if any money is paid in earneſt. Now that ſtatute ſays, that no 
cement concerning lands ſhall be good except it is reduced into 
ting; and therefore a parol agreement, as it is in this caſe, cannot 
good within the ſtatute by giving money in earneſt; for there muſt 


be 


See 43 . 1 
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be ſomething more than a bare payment of money on the one part i 

induce the court to decree a performance on the other part, either 

puny it out of the party's power to undo the thing, or where it woulſf 

a prejudiceto the party performing his part, as beginning to built, 

or letting the other into poſſeilion, &c. in ſuch caſe where the agret 

ment hath proceeded ſo far on one part, the ſtatute never intended ton 

ſtrain this court from decreeing a performance of the other. But }. 

See 1 Ey. would not put the plaintiff to his action to recover his 100/. wheret:; 
Abr. 22. c. decreed it to be refunded. Mich. 8 Ann. Lord Pengall and Refs, MY. Res, 
13. I 1 J. Clarke being ſeiſed of copy hold lands, had a fon which wy 
dutiful, and for a proviſion for him ſurrenders the reverſion of the c- 
pyholds after his deceaſe to his faid fon in tail, and 14 years aftcri:|f 

treats with Sir Charles Clarke for a marriage between his fon and $; 

Charles*s daughter. Sir Charles propoſed to give with his daughts 

2000. if J. Clarke would make a fuitable jointure z and thereupy 

5 Clarke propoſed toſettle houſes in Chancery-Lane and in Qvee ni ithy, 

t he having but only a term for years in them, Sir Charles rejed. 

ed the offer, and ſaid to 7. Clarke, that he wiſhed the copyho!g: 

might be the lands, and the houſes in Queenbitbe. J. Clarke reyii. 

ed, that the copyholds were already ſettled upon his fon z and thy 

the houſes in Queen itbe ſhouid be ſettled upon his daughter. Up: 

this aſſurance the marriage did proceed; and the houſes in Qcertit- 

were covenanted to be ſettled for her jointure, and to the heirs of h. 


body; and this was mentioned in the deed to be in full farisf:ctivofl P 

and recompence of all her thirds and dower which ſhe might cu © 

for herſelf or children. The 2000. is paid, and the marriage too ** 

effect. Aſterwards F. Clarte the father buried his wife, and matriet i 

a a ſecond wife; before which ſecond marriage, in confideration of il ® 

certain portion to be paid, (4ool. of which was not paid at th th 

time this bill was exhibited) he covenants with the plaintiff to jairl * 

ture the copyholds upon his intended wife; and to ſhew that þ: - 

had a power ſo to do, he produced the ſettlement upon his ton' i 

wife, wherein was no mention of the copyholds. And to carry thoſ * 

[ 47 ] laſt articles into execution, the plaintift being truſtee, preferred thi ha 

Ts bill, and alledged, that the ſurrender to Clarke's fon was fraudulem * 

Lord chan. ſaid, he knew not how the law would ad judge of the ſu , 

render, but he was of opinion it ſtood clear of all fraud, and was wel M 
deſigned for a proviſion for the fon, who had merited ſuch kindn** 

from his dutiful behaviour to his ſather; and this is by the father «Ml 2 

clared to be the cauſe of the ſurrender : And that what had keen doi © 

in this point every father ought to do, in order to put it out of his pow: tak 

=» to dock his ſon of maintenance when he comes to dote. But howenill © 

(his lordfdip ſaid) this point is, the ſubſequent agreement doth tend © 

the fon a valuable purchafer. The cafe ſtands clear of the ſtatute * 

frauds; for it was not neceſſary that that part of the agreement whic M 

relates to the” copyholds ſhould be reduced into writing; for the fo ; 

then had a legal eftate in him. And this anſwereth the clauſe in ti 4 

deed, which had been made uſe of for to- ſtrike this out of the marri:? | 

ri. 


agreement for when this part of the agreement was executed, wt 
was more proper than ſuch a clauſe? The marriage muſt be und 
ſtood to proceed both upon the aſſurance of the copy holds being ſetti 
+ the ſon, and that part of the agreement compriſed in the der- 
he bill was diſmiſſed with coſts againſt Clarke the ſon. It wes tht 
moved, that 7. Clarke the father might ſettle lands upon 1. is fecor 
| | wi 
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wife adequate in value to the copyholds; and it was ordered, that 
the maſter-examine into the value of the copyholds, and ſee that ſuch 
ſettlement is made. And that the 4001. that remained unpaid of his 
wife's fortune ſhall be detained as part until the ſettlement was made. 
Eafl. 8 Ann. Heifier and Clarke, MS. Rep. | 

14. A. encourages the courtſhip of his ſon with B.'s daughter, who 
promiſed by letter to give her 5ool. if A. would ſettle 100l. per ann. 
on the ſon, which A. refuſed ; the ſon and daughter married private- 
ly, and after this letter is written; then A. conſented and B. refuſed, 
On a bill for performance of this agreement it was objected, that theſe 
promiſes were within the ſtatute of frauds, and that the letter being af- 
ter the marriage ſhould not bind: But decreed contra by Harcourt 


lord keep. on the circumſtances of the father's privity and conſent to 


the match and of the marriage, by afterwards approving of it. That it 
was out ef the ſtatute if no letter, for the agreement is admitted by the 
anſwer z but this caſe does not depend on parol evidence or admiſſions ; 
for the letcer afcer marriage, conſidering the tranſactions before, is ſ« f- 
ficient. The ofjer to ſettle 1007. per ann, (hall be in tail, with a power 
to the huſband to charge it with 500“. for younger children, being 
the mother's portion, and decreed accordingly. 1712. Hodgſon and 
Hutchenſon, 5 Vin. Abr. 522. pl. 34. | 

15. The court declared, and counſel agreed, that if a man bring a Pre. is Ches, 
bill for a ſpecific performance of a parol agreement, (which is in no $08. Croyfles 
part executed) ſetting forth the ſubſtance of itz and defendant by anſwer _ 1 
confetſes the agreement, the court may in ſuch caſe decree an execu- e ee 


. 55. — 


tion notwithſtanding the ſtatute of frauds, becauſe defendant confeſſing 1:9, 37 4. 


the agreement, there can be no danger of perjury from the contrari-ty Symond/zn | 
of evidence, the only miſchief that ee aue $1 to prevent; but in and . 
the principal caſe the defendant had not by his anſwer confeſſed the 1 Py 
agreement charged in the bill, which was only by parol to ſettle ſome x ,c 5 
lands and houſes on the plaintiff in conſideration of his marrying de S.P an! 
fendant's daughter; ſo the bill diſmiſſed. In all caſes wherever equ ty C. in fotidem 
has decreed a ſpecific execution of a parol agreement, yet the ſame pong ng 
had been ſupported and made out by letters in writing, and the parti- 4 516, 
cular terms ſtipulated therein as the foundation for the decree; other 13, 19, 2a. 
wile the court Will never carry any ſuch agreement into execution. | 
Mich. 10 Ann. Anon. MS. Rep. | _ — [48] 
16, V. leaſed a houſe to V. for 11 years, and was to allow zc0l. | 
to be laid apt in repairs; the agreement was reduced into writing, built his de- 
and executed by both parties ;. repaired the houſe, and finding it t. pln upon 
take a much greater ſum than the 20l. cold V. of it, and that he would theſe caſes; 
nevertheleſs go on, and lay out mote moncy if he would enlarge the iſt, Where 
term to 21 years, or add 14, or as many as . ſhould think fit. , 2 Fa o. - 
replied, that they would not fall out about that, and after Jecigred thi ef 
he would enlarge the term, without mentioning an; c-rin 1a Certa'n. building 
Maſter of the rolls ſaid, that before the ſtatute written, agreements leaſe. and 
could not be controuled by a parol agreement contrary to it, or aſt<r- before it 


Vol. II Was du- 
ds . | MITES | - ced into 
writing, the leſſee began te build, and after differing -a the terms of the leaf . the eſſee 


His Honour 


1 ing 


brought a bill, and the leſſor inſiſted on the ſlatute of frauds. Th. ler keep diim'ſſed tte 


dill, but the plaintiff was relieved in den proc”. And the lecond was a caſe in loud Teffers's' 8 
ume. Ibid.— This diſtioftion was laid down upon the ſtatute of frauds, c — That where 
there is a whole agreement by parel, and part of it is executeq, equity will decree a ſpecific 
execution of the whole, for the itatute oi irauds (lays the Th, B) dees not extend to that. But 
where there is an ag cement by wittg executed, you cannot ce by evidence to fupply any 
Gfef? in that agreement, which was inteuded to b part of hat agreement, but not inſerted in 
n; for that would be to evade the ſtat ut e of fraud and introduce more perjury. The whole 
<curt of the ſame opinion. Tin. 1729, Siaſted and Cileman, in ſcacc, Bunb, Rep. 63. 
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5 fraud, that the lands were worth 23381. that defendant had done ſeveral acts of ownerſhip, u 


* 


Agreements, Articles and Covenants. 


ing it; but this is a new agreement, and the laying out the mone; 
is a performance on one part, and'ought to be carried into execution, 
Mich, 4 Ges. 1. 5 Vin. Abr. 522. * 38. par ne 
Bill to have 17. Where the flatute of fraud: bas been uſed to cover 4 rand, tie 
t court has always relieved. The firſt cafe in lord Metin gta 's time, 
2 SE u Where there wa; an abſolute com cyarce and a defeaſance; which defenclau: 
| An the ſale would not execute, but infiſted on the ſtatute; and it was overruled, 
of copyl: id Next in lord Jeff-ries's time, where putting the party into peſſeſſian 5a; 
lands, and ' ſuch an execution o the agre-n.e it in part as was good againfi a ſubſe. 
bo 096d quent prrchoſer: Yo where one fendt by and ſees the party lay cut bis 
Pen. pay Toney in building on the defendant's ground, he was bound thereby. 
2001. part of The bill here was to have a leaſe according to the defendants promiſe, 
2300). be- plaintiff having laid out money bn the premiſes : and defendant inſiſt; 
ing the pur- on the ſtatute, there being no agreement in writing, nor any certain 
ney, and if teen agreed upon; and ſays, E plaineif laid out was not on laſt. 
plain:iff did ing improvements; but admits plaintiff built a ſtable which coſt hin 
not give de- 10/, It was proved that the d-/endant t: nf bis word was 4. 
fendant = good as bis bond; and promiſed the plaintiff a leaſe when be ſbovl{ har 
tad ft renewed his own from bis landlord, Lord chan. faid, that defendan: 
ing the re- is guilty of a fraud, and ought to be puniſhed fur it; and fo decreed 
ceipt of che à leaſe to plaintiff, though the terms were uncertain; it is the plain- 
'Taid 2e0l. in tiff's election for what time he will hold it, and he doth elect to hold 
part, Ce. it during the defendant's term at the old rent. Plaintiff to pay cot: 
2 Gon Mich. 5 Ges. 1. Ancn. 5 Vin. Abr. 523. pl. 40. 


_ alſo Pry 5 
ing to make a good title, Cc. and whether the plaintiff did not bring his writing before de 


ſendant's counſel, who approved of the title, and to have a ſpecific performance. Defendu: 
| pleads the ſtatute of frauds, Cc. to the whole bill, it being a agreement; but ove: 
ruled per tet s — At the hearing. it appearing in the plaintiff 's proofs that there was 1 


ordering in bricks, fiſhing in ponds, Cc. and had made frequent promiſes, Cc. Montague Ct 
B. Price and Page B. Deereed for plaintiff, Mich. 1721. Berrett and Gemeſerra, in ſcact, 


| Bunb, Rep. 94. 5 t 
17 46s, 18. An agreement though not in writing being executed on oe 
Eg. p. 304. Part, and an enjoyment accordingly, equity won't deftroy or avoid i 

Ca. 10. S. C. ſo far as it has been already carried into execution (a). Lord chai, f 
but not S. P. was clearly of this opinion. Trin. 1719. Le. te and Lcctey, Prec. 1 
(a) hows Chan. 519. | | 8 8 1 01 
ever a by | | | | 
1 begun to be put in execation, and int ended to be contianed, there, though then: 8 
be no writing, yet equity will. enforce the execution thereof not withſtanding the ſtatutes c 

frauds and perjuries. Per lord chan, Hil. 6 Ann. Gilb. Eg. Rep. 4 Vide Ibid. 11.— Ti © 
foundation that equity proceeds on in carrying agi ee ments into execution becauſe in part pe. b 
formed, is (as it ſeems to me) that one party would ian away With the benefit done by tht 
other, unleſs the court interpoſed. „ * 
PP 1 19. A. agreed with the defendant's broker for 5oool. - Sour 5-5: 4 
RY ſtock, to be delivered about ten days afterwards. The broker accou I Vi 
er fren ing to uſage made an entry of this agreement in his pocket · boot ce 
this 2 ſtock being in the mean time conſiderably riſen, the defendant refuſc be 
mention was to transfer. On a bill for a ſpecific performance of the agreement 
2 7 the defendant pleaded the ſtatute of frauds and perjuries. Lord chu - 
e © - © RY . | * | ſeemet 0 


® Sconld and „ 3 | 
Batter laſt term, where on à bill for a ſpecific performance of a contract for Sauth-Sea ſtoc 
which <vas reduced into writing, the maſter of the rolls decreed for the plaintiff, but on! 
appeal lord chan. reverſed the decree, and the party only to pay the difference; and thut 
do otherwiſe might be the greateſt hardſhip and injuſtice in the world, as the ſudden riles 
| ſtocks happened. Ibid. 634. Jide Cudd and Rutter, 1 Will. Rep. 5 
' which ſectns to be the ſame caſe. EC iis | 


Agreements, Articles and Covenarits. 


ſcemed to be of opinion that the plea was good; and ſaid, that it had 
been ſo held in many other caſes. But the defendant having barely 
pleaded the flatute, without adding that this agreement was net reduced 
Sato writings as he ought to have done, and ſo had not brought his 
caſe within the ſtatute, the plea was over-ruled. Trin. 1720. Muſſell 
and Cooke, Prec. in Chan. 533. 


* 


20. A. agrees with B. for the purchaſe of nine houſes, which were H agreed » 


in mortgage to F. S. and pays +) a guinea in earneſt, B. writes a B and 


note to /. S. to this effect, «Mp. J. 8. ray deliver my writings to the wrote to 
1% bearer, I having agreed to diſpaſe of then. F. 5. refuſed to deliver bis agent to 
the writings unleſs all the mortgage money was paid him down ; and mg Dara 
afterwards bought the houſes of F. himſelf. On a bill for a ſpecific 1% 5. _— 
execution of this agreement, the queſtion was, whether the letter or having a- 
note would bring the agreement out of the ſtatute z (Jer as f the pay- greed to ; 
tent of the guinea, that was agreed clearly to be of no conſequence; the Aiſpoſe of it 
payment of money being ouly binding in caſes of contra? for goods.) De- OS, 7 
creed that it would not (a) i ſo the bill was diſmiſſed; but without cots, fold this cf. - 
for ſome fraud in B. and J. S. to defeat A. of his bargain, Eafter 1721. tate t D. 
and Meale and Leonard, Prec. in Chan. 560. Vet-: in this caſe who had no- 


the ſtatute of frauds and perjuries was inſiſted upon by way of anſwer, endo bone 


B. * « bill againſt F. and D. inſiſting that the letter brought the caſe out of the ſtatute 

of frauds and perjuries. But lord chancellor held it did not, becauſe the agreement does not 

appear in it. E. 7 G. * and Neale, 1 Str. 426. Ath. Rep. 18. l. 5.8. P. Q, if thisis 

not the caſe of Scagred v. Neale and Lemard. de) For the agreement ought o 
N have ſpecified the terms therevf, which this did not though it was figned by the party; for it 
. mention nt the ſum that was to be paid, nor the number of houſes that were io be diſpoſed 
? of, or to whom they were to be diſpoſed of, nor whether they were to be diſpoſed of by way 
„ of ſale or afigntnent of leaſe; and ſo all the danger of perjury, which the ſtatute was to pro- 
v8 vide againſt, would be let in to aſcertain this agreement. Per cur”, Ibid. 661. 8 


21. If A. by letter promiſes to give ſuch a fortune with his daughter 
to h. and B. marries the daughter on the encouragement of thi: letter; 
this js ſufficient to bring the agreement out of the ſtatute of frauds, 
and B. (hall recover, becauſe the agreement is executed on his part as 
far as it can be, and can neyer be undone after. Said go Cu,, 1614. | 

22. So where a man on promiſe of a leaſe to be made to him, Jay, Rule; equi- 
out money on imprevements, he {hall oblige the leſſor afterwards to exe- jy looks 
cute the leaſe; becauſe it was executed on the part of the leſſee ; be- upon that 
ſides, that the Je hall not rake advantage of bis on fraud to run $5,990 

Se” : Sr 3 ch oug 
. way the improvements made by another; Said per cur, in the a- (© be done. 
ve caſe; 3 


the 13 And fo held by the maſter of the rolls in the caſe of Smith [ 50 ] 
and Turner, Mich. 1720. Said per car”, in the cafe of Seagꝛod and ©” : 
Meale, & af, Eafter 1721. Hrec. in Chan. 561. | 5 

24. A. agreed with B. to fell him an houſe, and by their conſent is lordſhip 
C. was employed to make a draught of the conveyance. B. made ſeve- haid, vnleis 
ral alterations therein with his own hand; and delivered it back to C. in ſome par- 


rere 


: | . where there 
been an execution of the contract by entering upon and improving the premiſes, the party's fign- 
lag the agreement is abſolutely neceſſary for the compleat ing of it; and co put a different con- 


Axreemenis, Articles and Covenants, 
Aruttion to be * 5 


A. has 
' regiſtered 

the — 4% whereby he any ways agreed thereto.“ Plea allowed. Lord Mac- 
ance, clesfield C. Mich. 1721. Hawkins and Holmes, 1 Will. Rep. 770.— 
(which The caſe of /thel v. Potter, determined at the rolls, Jin. 1719. on 


gel Ae) the very S. P. was cited. 


F. F. ig. 24. A letter wrote from a father to his daughter, by which he 2 
- N grees to give her 30001. portion, and this letter not ſhewn to the man 
fated more Who afterwards married the daughter; this does not take the promiſe 
full. out of the ſtatute of frauds. 7. 1722. Ayliffe and Tracy, 2 UI ill. 
Rep. 65. 9 Med. 3. S. C. 
286. H. enters into a contract in writing with plaintiff for the pur- 
chaſe of a college leaſe ; plaintiff agrees to renew the leaſe in H.“ 
name, or ſuch perſon as he ſhould appoint. H. direQs plaintiff to re- 
new the leaſe in C.*s name, and declares he bought it for him as his 
agent. Plaintiff brings a bill againſt both for the reſidue of the pur- 
chaſe money. - The decree at the rolls was againſt both defendants to 
pay the money, and in caſe H. ſhould pay it, then he to be at liberty 
to proſecute the decree in plaintiff's name againſt defendant C. the 
principal. C. appeals, for that he did not give any authority in wri- 
ting to H. to buy it for him, and therefore by the ſtatute of frauds he 
- ought not to be bound by the contract. Macclesfield C. affirmed the 
decree, for that the authority to treat or buy for him may be good with- 
out writing, though the contract itſelf muſt be in writing by the ſta 
tute of frauds. Mich. 10 Geo. 1. Waller and Hendon and Cox, 5 Vin. 
Abr. 524. pl. 445. = 3 5 
27. All the judges of England being equally divided on this queſtion, 
This queſ- Whether a contra for ſtocks be within the ſtatute of frauds, which 
© tion firſt a- mentions g22ds, wares and merchandizes, ſo as to require the contract 
roſe in the to be in writing, or earneſt money to be paid? Therefore King C. 
Ale * would not determine this point on a demurrer, for that a caſe may be 
2 attended with ſuch circumſtances as may make ir juſt to decree a ſpe- 
Mich. 7 Ges. cific performance of the part ys own agreement, or at leaſt to pay the 
1. which difference. Mich. 1725. 2 Will. Rep. 308.——lſt was ſaid arg, that 
was an c- lord C had determined a contract for ſtock to be within the 
a 5 ſtatute of frauds, and that if it exceeded 10l. the ſame ought to be in 


. writing; in regard ſtocks are goods and merchandizes within that ſta- 
on an aſe | bid 5 | : „ 
ſumpfit br tute, id. 307. | 
6801. for ten ſhares in the ſtock of the governors and company of the copper mines in Englasl, 
. transferred and ſold by Pickering to Appleby z on the trial of which King C. J. ſent this poiat to 
| be argued in C. B. and afterwards it was argued at Serjcants-Inn before all the judges of Ex. 
. land, but they beiog divided in opinion, it was adjourned. Comyns's Rep. 354. Sel, Caf. it 
Chas, 41, S. P. But Tee the following caſe of Crull and Dob/cn. = 


28. Defendar' 
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28. Defendant was a broker, and had 5000/. South-Sea ſtock of the 5 Fin. Ar. 


plaintiff*s in his hands, who told him he would ſell when ſtock came $07. 18, 
to 200l, Defendant, when the ſtock was riſen beyond that price, told 30, Me. 


him he had ſold 1000. of it to A. at 2dol. per cent. and 500l. to B. chefield de- 
who was his partner, and the reſt he had taken himſelf at that price : creed the 
and entries were made in his books accordingly, but in ſuch a manner, depofit to 
that it looked as if done after the riſe of ſtock, and only deſigned as be delivered 


to plaintiff 


an evidence in caſe of a diſpute, The plaintiff inſiſted, that at the „th cons ; 


time of the pretended ſale ſtack was at 3oo/. and inſiſts on that price; and that the 


the affair was left to arbitrators, and 4ooo!. depoſited as a ſecurity for decree was 
ſo much as ſhould be due. The arbitrators did nothing; ſo a decree e Ju- 
was for t he 4000. againſt which the defendant petitions. The court Tee Er 
was of opinion, it was a fraudulent tranſaction; and that on the fale, C. and aſ- 
if ſuch there was, he ſhould have taken earneſt; for it has been de- firmed. If 
termined here, that ſuch a bargain is within the ſlatute of frauds, and * TIS 
without earnefl, only nudum pactum. The decree ſhould have been to fe e 
account for the 5ooo/. and t oduce of it ; but as the plaintiff ac- equity will 
quieſces under the decree, and it is reheard on defendant's petition, not r 


the court would do no more than affirm the decree. July 8, 1725. 9 break in- 


Crall and Deodſen, Sel. Ca. in Chan. 41. wit—lt 


| | | executory, e- 
quity will not aid, but leave plaintiff to feek his remedy at law. Per Gilbert B. in the 2x. of 
Cappur and Harris, Mich. 1723. Bunb. 135. | 


ti 2/18 a) A 
- (H) Voluntary Agreements (a). | 0 = 
5 N huſband who had ſtolen his wife, and made n proviſion for 53 


her, agrees that her fortune, which was conſiderable and in tay ag ce- 
truſtees hands, ſhould be laid out in a purchaſe of lands, to be ſeitled Mont into 

on them and the heirs of their bodies, and a judgment was given by / 1075 
the huſband for this purpoſe. A bill brought by a creditor of the hul- , Me 
band to ſet aſide this agreement, (for that it was after marriage, and ſmith and 

voluntary, and ſo ought not to prevent him of his debr) was diſmiſſed, Gil,, 
but without ce. For per cur”, if the huſband himſelf had exhibited 2 V/. 738. 


2 bill againſt the truſtees for the portion, it would not have been de- — 


creed to him, without making ſome ſuch ſettlement. Eaſter 1691. 2 Ak. Rep. 


Moor and Rycault, Prec. in Chan. 22. . 417. Gib. 
2. A. makes a voluntary ſettlement of an eſtate in Ireland of about Chanc. 275. 
Bool. per ann, (after his own death) on B. and the heirs of his body. 
B. afterwards agrees that A. ſhall have this eſtate again, granting 
him a rent - charge of 500/. per ann. out of the ſame, but never deli- 
vered up the ſettlement deed, nor made any conveyance of it. 'Uhen 
A, for 40001. purchaſed of, and B. releaſed, 3ool. per ann. of this 
annuity. After this B. without any conſideration, on A.'s application 
releaſed the other zool, per ann. Then A. dies, and his deviſce 
brought his bill to have a reconveyance of this eſtate and the fert:e- 
ment delivered up; which was decreed accordingly by lord keepcr ; 
tor a weluntary ſettlement may be ſurrendered an, nf and fuch 
ſurrender may be aided by a court of equity. Hil, 1696. Wentworth 
and Deverginy, Prec. in Chan. 60. © | | 
3. A ſecond marriage ſettlement is recited to be made in conſidera- 
tion that the wife bad parted with the former ſettlement, which appear- 
ed to be madeafterthe marriage; but was recited to be in conlideration 
of a marriage portion ſecuicd, but no proof of any previous agree- 
| RR | : ment 
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ſs 2 | ment for ſuch ſettlement ; yet the court preſumed it, and 6 the ſe- 
=. cond not voluntary againſt bond-creditors. Mich. 1699. Anon. Prec. 
in Chan. 101. | | = f | 
4. Equity will never help a defeQive conveyance without conſide - 
ration; as if a man v{untaril; makes a conveyange to another of his 
eſtate, and it proves defeQivez ſccus if it be for money, marriage join- 
ture, Or. A | 
compel an execution of a truſi declared erpreſily, though without confide- 
ration ; the lord keeper a ſwered, that he did not think ſo truly. Mich, 
13 V. 3. Ann. 12. Mod. 603. 
Vide the 5. A. on a quarrel with his eldeſt ſon made a ſettlement of too!. 
caſe of Cl à yeat on his wife, in augmentation of her jointure ; and after being 
Clavering reconciled to his ſon, cancelled the deed; and ſo it was found at his 
9 Fil. Eg, death, Onatrial ai Jaw, the deed being proved to have been executed, 
| Ca. Abr. F. was adjudged ges though cancelled; and the ſon, on a bill brought in 
24. ca, 6 chancery was diſmifſed. By lord Somers, Hil. 1704. Cited by lord 
keeper Wright as lady Hudſen's caſe, Prec. in Chan. 235. | 
Cilb. Fq. C A ſettlement voluntary at firſl may become good by matter ex 


Rep 2. po facto; as where a father going prefident to the bay of Benga!, 
C. 75 . 


tidem verbit. 


ter, and A. afterwards marries her in conhidence of this ſettlement. 


Eaſter 1714. Eg India company and Claval, & al, Prec. in Char, 


79, 380. 3 * 
S. C. at the 7. A. makes a voluntary ſettlement on her nephew B. and keeps the 
rolls, Eofter ſame in her own poſſeſſion ; but the ſettlement was made without a- 
ny power of revocation; and ſometime aftcr the nephew's father by 


held that ſtealth, and without A. a privity, got at this ſettlement z and having 


the plain= an atteſted copy thereof, put up the deeds (there _ two parts) 
tiff ought where they were before placed by A. and A. burns theſe deed*, and 


J . ſettles the eſtate on C. another nephew. B. brought a bill to eſta- 


claiming bliſh the firſt ſettlement, which was diſmiſſed with c-fts - and after E- 


under a vo- Claiming ur der the after- ſetilement, brought a bill to Fave the at. 


-  Juntary teſted copy delivered up; and it was decreed accordingly, becauſe 


_—_ F it was indiredly gained. Mich, 1719. Maldred and Gilbam, 1 Wil. 


that the Rep. 577- 


ſuppreſſing and deltroying the deed was 3 fraud, though done by the grantor herſelf, and 


though the defendant was nct aiding or abet-ing o it; and that a volunteer ſhall be aided ir: 

equity againſt a fraud. And decreed that the plaintiff he quieted in the poſſeſſion, and the ti- 
tie deeds delivered to him 22 Fin Abr 20. ina note to pl. 9. 

8, On a marriage agreement, the huſband being under age, the 

wife's father gave bond to pay 1500l. on his making a ſuitable jorn- 


ture-ſettlement en the wife, without taking any notice whatſcever of the 


iſſue. Afterward; on payment cf the .5oo/l, 1471. per ann. lands 
were ſettled in ſtriQ ſettlement. The maſter of the rolls held clearly, 
that the ſeitlement was good, and not voluntary or fraudulent again: 
b:nd-creditors, being adequate to the wife's fortune; and that the 


words of the bond would bear ſuch a conſtruction; and that a 


Jointure ſettlement muſt be intended in the common ferm, to the iſſue, and 

: 2 for the wife. Mich. 1719. Brunſden and Stratton, Prec. in 
ban. 520. . | 

9. If a man voluntarily and without any conſideration covenant 

to lay out money 1n a purchaſe of land to be ſettled on him and 

his heirs, equity will compel the execution of ſuch contract, though 

merely voluntary; for in af caſes 2here it is @ meaſuring caft be- 


t wixt 


nd whereas it was aſſumed at the bar that _ would 
7 


does before his voyage convey land for raiſing a portion for his daugh- 


e 


— — > — — oo ⏑— => — 


-—_ + by 


24.4 Sac gy todd 


Agreements, Articles and Covenants. 
irt an executor and an heir, the latter ſhall in equity have the 


preference. Lord chan. Maccle. felu's opinion in the caſe of Edwards 
and Counteſs Dewager of Warwick, Trin. 1723. 2 Will. R-p. 176. 
10. A, baving a conſiderable jointure, and a real eſtate of her own 
purchaſing, and alſo 10001. S:uth Sea ſtock, conveys part of the real 
eftate to truſtees to the uſe of herſelf duringher widowhood, remain- 


der to B. her ſecond fon in tail, remainder over, and covenanted to to King, | 


transfer the ſouth fea ſtock to truſtees for herſelf during her widow- 
hood, and afterwards to her ſa'd ſecond ſon; but the fock was never 
transferred. A. delivered theſe deeds into her attorney's hands, wich 
a charge not to part with them; and often declared ſhe had done th 


for the fake of her children. 


Afterwards A. marries the defendan: 


King; whereupon the ſecond ſon brought a bill to have theſe lands ant 
ſtock and meſne profits ſince the marriage, and the deeds, to be deli- 
vered to him. A. ſwore ſhe never gave notice to King of theſe writings, 
and King ſwore that he had no notice of any of them before his mat- 
riage. with her, but on the contrary, that A, before her marriage del i- 
vered to him a particular of her eſtate, wherein were compriſed theſe 
premiſes and this 1 00o!l. ſeuth ſea ſtock, which particular was proved 


to be 4,'s hand writing, but not to be delivered to King 


before the 


marriage. Lord chan. King ſaid, as to A. if ſhe had kept theſe deeds 
in her own hands, and they bad been got from thence, or out of the 
hands of her agent, (for her agent's hands arc her hands) he thought 
ſhe thould not be boand by them; but chere being duplicates of theie 
deeds, and evidence that ſhe declared het intentions to be, to put this 
out of her power, he taid he ſhould make no difficulty to decree againſt 
let, were the the ſurvivor and the only defendant; but as ſhe was in 


poſſeſſion, and viſible owner, it is hard todecree againſt Xing, who had 


no notice of theſe deeds ; ard that heinclined to give no relief. After- 


vards, upon the plaintiff's praying no decree againſt his mother or 


King, but only as tothe defendants who had the deeds, that they might 
he delivered to him, his lordſhip decreed accordingly z and that the 
plaintitf might ſue in the ttuſtec's name, and the bill to be ditmiſſed, 


a3 to A. the mother and King without coſts. 


But dit heut prejud:.- 


15 any relief that King might have on his bill. Trin. 1726, Cotton and 


King, 2 Will. Nep. 358. 


her younger children reſp: &i vely; but it deidg now proved that theſe viluntary ſettlements were 
made by the lady betore her marriage treaty with King was begun, and in a public manner; 
that ſhe herlelt deſired they might be public; that ſhe made an entertainment for ſeveral of 
her tenants, wherest beirg preſent, ſhe acquainted them her younger ſon B. was to be their 
landlotd, in caſe ſhe married again; and if ſhe married, her ſecoad huſband ſhould marry het 
And it appearing that the had reſerved to heiſeli out of theſe {etilemien;. her wie 
ginal jointure made by her former huſband, (being 420). fer aun, rent-charge;) that ſhe had 
nine younger children by her former huſband, who at beit weie very flenderly provi ell fen; 
and further, that Meg when he married her was'in very mean circemſtance<, an haif-pay 
!:eutenant in ſrelasd, had two ſons by z former wite, and that he had « conliiferable fum «4: 
money with his lady, as ſhe had been executrix and r 

{o that it was evident there had been ne fraud or en on King, e did nit jo much ar pro. 
lend he could make any ſettlement or jointure on bis lady. For thele reatons lard chan. Xs dit 
miſled plaintiff's bill, 8s to that part of it which ſought to let aſide any of the t+tiiemac nts 
made by the wife in truſt for her younger children; and as to the Seuth- Scaſtoch, thauph there 
wat no actual aſſignment by deed, but cnly a covenant to transfer, yet this Was ſuch an afſigr - 
ment as would bind King; for it was not like a bond from her to pay more, fince here AU 
was to pay none, nor to part with any thing which was his; it was ouly a p ovifion made by 
der before her marriage treaty with the plaintiff, that in caſe of her marriage ſuch a part her 
eſtate ſhould go to her children, which was but reaſonable ; and yet, contrary to this prov ie. 
fron made for the children, Xing himſeli bad ſold this Nock au received the money, b (ides 


tor tove. 


fiduary legatee of her to mer huſban}, 


[53]. 
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. Agreements, Articles and Covenants. 


2 farther ſum of 10001, Seuth-Sea ſtock which his wife had not affigned ; that here the young. 
er child-en had the law on tneir fide, and had recovered damages in an action of covenant, 
which benefit his lord/bip ſaid he could not take from them, —Note z They recovered not only 
the value ol the — x but alſo al! the dividends ſince the ſecond marriage. Tris. 1731. 
King and Cotton, 4 Will. Rep. (a) 606. pl. 990. (2) There is a miſtake in the number. 
ing of the pages of 2 Mill. Rep, for page 606 ſhould be page 674. 


See the 11. [t hai been beld, that the confideration for the precedent limitati- 

_ of o ens in a marriage ſettIment has been applied even to the ſubſequent ones; 

1 7. a3 where, in conſideration of a marriage and portion, hed has been 

25. e. 26, ſettled on the huſband for life, and then to the wife for life, remain- 

der to the children, with remainder to a brother ; theſe conſiderations 

[5 4] have extended to the brother ; and the reaſon is, becauſe it may be wery 

well intended that the huſband or his parents would not have come into 

| thi d ee unleſs all the parties thereto had agreed to the limitatiin 
to the brother, Per lord Macclesfield. Vide 2 Will. Rep. 175. 

12. EA. rd Parry covenanted to convey all his lands (part being in 
mortgage) to himſelf and his wife for their lives, and to the heirs of 
the marriage, remainder to Edward Parry, plaintiff's father, in tail 
male, who was a * both in blood and conſideration, and having 

no iſſue (and his wife being dead) deviſed the mortgaged premiſes to 
defendant, and dies, Plaintiff brought his bill to have the covenant 
executed in favour of him, but it was diſmiſſed. Parry and Hughes in 
ſca c, Eafl. 4 G. 2. M. S. Rep. But otherwiſe if ſuch covenant bal 
been in favour of children, crediters, or on ſuch other geod confideraticns ; 
for though the making of the agreement was voluntary, yet the can ſ- 
of the motive inducing to it was valuable and geo. Ibid. ———5S0 
in favour of a purchaſer, » rag after purchaſe being conſidered on; 
ly as a !ruftee for the purchaſer. Ibid. . | . 
13. The father on his marriage had articled to ſettle his whole eſtate 
on that marriage, but neglecting ſo to do, when the eldeſt ſon of that 


the articles, and with threats to allow him nothing unleſs he complied, 
and on promiſe to małe an abſolute ſettlement on him in caſe he would 


children, and thereby to give the father a power to make a jointure on 
another wife; the father afterwards gives bond to make ſuch jointure, 
and marries. This bond was ſet aſide as againſt the heirs, and the firſt 
articles eſtabliſhed, and the ſecond wife put to ſeek ſatisfaction of her 


Grounds and Rudiments of Law and Eq. 19. Ca. 17. 
14. The father makes his ſon of the firſt marriage agree to a provi- 
ſion for the father's ſecond wife and their children, in his the ſon's 
_ own verong, and who was at the time of the agreement ignorant of 
| his right, and threatened by his father to be kept at home bare, and 
| without any allowance, if he refufed; but if he complied, he was to be 
| allowed 260/ a year for his maintenance, &c, The ſon was relieved, 
and the agreement ſet afide. Screpe & U and Offley, 24 May 1735. 

in dom proc, Grounds and Rudiments of Law and Eq. 19. Ca. 18. 


(I) Agreements 


marriage attained his full age, the father without giving him notice of 


comply, prevailed on him to join in making a ſettlement an the younger 


bond out of the perſonal eſtate. [vers and [ers in dem* prec 1934-5. 


Agreeme 106, Articles and Covenants. 
Wl) Agreements, by whom to be performed; and where the 
= Per/on or Eftate will be made liable io a Covenant or 
; Ag reement. | | 


. 4 Articled for the ſale of land, which he covenanted to convey, When 4. 
, * but did not covenant for him and his heirs. Held that 4.'s was going 
; heirs {all be bound to perform this agreement, for as much as A. af- 1 * =— 
er ſealing of the articles, was in nature of a truſtee for the plaintiff of ie · un- 
oy decreed arcerd, Tris. 1694. Cell and Vermedun, in canc. 2 Freem, Rep. ed that he 
. 99. | | would ſet- 
| | tle his free- 
BY holds and copyhold upon his wife and her iſſuez and though this was by parol only, yet this 
court decreed an execution of it, being ia confideration of marriage. Cited by cur as Sir Jobs 
oY 0:way's caſe, Ibid And in the caſe of Stephens and Bailey, where tenant par axter we to 
bim and his heirs articled for « ſale, and died; although this is ſuch an fate as is not aſſets to 
bY the beir, yet he was decreed to execute this agreement. Cited Ibid. 8 
2. A ſteward has a general authority to make contracts with the te- [ 55 ] 
nants, &c. but this will not bind the lord without his conſent and 
approbation, or unleſs part of the _— is aQually executed. Per 
lord chan, Coreper, Ea. 3 G. 1. 5 Vin. Abr. 522. pl. 35. 
z. Marriage articles were, tat within a month after marriage the 
# huſband would ſurrender a ceny held to the wife for life, remainder to 
Y the iſſue, remainder to the heirs of the wife, and if he ſbould neglec or 
@ refute to make ſuch ſurrender, then he would leave the wife 5001. at Lis 
death. No ſurrender is made; the £uſband dies after the month with- 
8 out ofſ-ts. Parker C. decreed that the beir at law ſbould ſurrender to 
che plaintiff and ber heirs, and till ſurrender he was a truſtee for her. 
Here was no election; if done after the month the 500 l. was not to be 
paid; thoſe are two expreſs covenants, and it is not put in the alterna- 
uve, and here is no purchaſer to be defeated; it is a charge in equity. 

Mich. 5 Geo. 1. Il ccd and Feſy, 5 Vin. Abr. 547. pl. 36. TY 
4. 4. being ſeiſed of lands in right of his wife, demiſed the ſame for 
| 21 years, and covenanted for himſelf end his heirs, and for bis wife 
| and her heir:, to make a new deaſe. If A. ſells the reverſion to B. ha- 
ving notice of the covenant, the eſtate of B. is bound, though at lau 


Rep. . | 5 | and year. 
5. Whether an agreement to aſſign a leaſe ſhall be carried into ex- 
ecution againſt an executrix. See Bunb. Rep. 55. 


(K) Concer ning unreaſonable Agreements; and in what 
Cajes Equity will give Relief on Covenants and Agree- 


ments. 


i, HTH E teſtator had by his will deviſed (inter alia) ſeveral lands , 1 
to his wife, part of which were copyhold, and were ſurren- 3 in 
dred to the uſe of his will, and others were not; the wife was execu- caſe of ar- 
tu, and married the plaintiff, and they for a /mall conſideration got ticles has s 
"the diſcretione 


3 . | . | - = | | 6 Wer 
to Carry them into execution, or not; and if it appears they are unfairly obtained, hone not 


Ks ſuch z degree as to ſet them aſide, yet equity will not oi der a performance, but will lezve 
| | the 


J thoſe lands; which truſt with the lands deſcended to the heir; and cle promic- 


ſuch a covenant runs not with the land. Wengoed and Lefebury(a), MS. (=) C. term | 
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Agreements, Articles and Covenants. 


the plan- the defendant and his wife (who was heir at law to the teſtator) to en. 
ct mw ter into articles for the conveying of theſe lands, and making good the 
he . ef teſtator's will. It appeared they were not well appriſed of their inter. 
the party eſt when they entred into the articles, and there was ſome art uſed to 
who obtain- bring them to it. The maſter of the rolls wauld not decree the arti. 
ed ſuch ar- cles of a feme covert for conveying her inheritance to be ſpecifically 
ws phe performed, and left the plaintifis to their remedy at law. Lord keep. 
ſeſſion of affirmed the decree, but went upon the fraud, and did not ſeem to take 
the ettate, notice of its being the inheritance of a feme covert. Trin. 1697. F.. 


(if the ar- fon et Ux' and Waſey et Ux", Frec. in chan. 76. 


tieles are 

for the purchaſe of an eſtate) and upon the proſpe& of having them performed he has improve; 
the eſtate, he will be allowed for ſuch laſting improvements, on conſenting to deliver up the 
articles, and to account for the profits; otherwiſe if he goes on at law (and fails there) te 


mult not e it, Said per lord Talbot in the caſe of Savage and Taylor, Hil. 1736. Ca. 
Eg. "_ 234, 236.,— Nude; Equity, will not carry yareaſonable bargains into execu- 
ron. Side caſes before the houſe of lords, Brein and Wooley, g Feb. 1721. Carel and Chan- 


lern, 1 ty21. Tu and Sionbepe, 24 March 1520. Nor where 4 perſon of a weak 

l — 80 Na uo caſe of Carol — Chamberhyn, Grand and Rudiment: 
of Law and Eq. P. 19. C Þ & yg. But where 4. having gool. given him by B. in caſe be 

ould ſurvive B.'s wife, ſells it for tool. to be paid by gl. per ann. but that if B.'s wiſ⸗ 
ſh-uld die before A. and the 1 become due, in ſuch caſe the reſt of the money to be paid 
within a year then next. A. ſutvives . wiſe, and knows the legacy was to become due t» 
him, and being fully appriſed of the whole faQ, confitms the bargain by deed. Decreed jc 
Talbot C. that 4. is bound thereby. Tris. 1734. Cole v. Gibbons & af, and Martin v. C. 
Sa, on a rehearing from a decree of King C. 3 Will. Rep. 490. la this caſe lord 74.8. 
faid, that bad all depended on the firſt a ſſigament, he wou d have ſet it aſide a« being a» ur- 
—— advantage taken of a neceſſitous man. Ibid. 494.— Vide p. 183. Ca, 2. of th; 
Work. | | h 


[56] 2. A. ſells an eſtate to g. with general covenants againſt incumbrar- 
For defen- ces, and a particular one againſt his wife's dower. During the lite ct 
dant it was A. and his wife B. articles to ſell this eſtate todefendant, and by the 
ſaid, (and articles it was agreed that the defendant ſhould retain goo!. of the p:r- 
lord cha". chaſe money in his hands for two years without intereſt, and it in tha: 


5 5 time A's wife releaſed her dower, the defendant to pay 4000. elſe tote. 


nion) that Cain it abſolutely. A. dies, his widow did not releaſe her dower within 
this zool. two years, but 8 her writ of dower, but died before recovery of it. 
3s not in na- The bill was to have the 400), paid; but relief denied. Her lord 


8 chan. Mich. 1699. Smal/ and Fitæuiiliams, Prec. in chan. 102. 


but the terms of the agreement and the meaſure of the ſatisfaction for the contingent incum- 
brance of dower; and the court would not have relieved on her releaſe if after two year; 
much lefs here, where ſhe was ſo far from releaſing that ſhe brought her writ of dower ; and 
if ſhe had recovered it, and lived ſeveral years, the defendant could have had orly the 4000. 
and could not have been permitted, at leaſt in equity, as aflignee of B. to ſue the covenant oi 
A. againſt his own agreement in writing, Which took notice of the dower, and this covenaz:! 
and agreement to retain the gool. as « recompence for it; and as he ran the hazard of he 
living, he ought now to have tne advantage of her dying. Ibid. 


Here have 3: 4- articles to buy land, and pays part of the purchaſe money; a 
teen ſolemn terwards he enters into ſeveral orders of court to pay the refiduz '- 
agreements ſuch a day, and in default thereof to give up the articles, and loſe w' 
— he had before paid; but not having complied with theſe crders, ue 
not ſli ” e | 
„ . - | | ” 5 nov 
over; but however, if the defendant has his money, intereſt and coſts, he will have no res- 
ſon to complain of having ſuffered; on the contrary it would be a very great hardſhip on the 
plaintiff to loſe all the money which he paid; lapſe ef time in payment may be recompenſed wil! 
intereſt and cifts, and theſe arguments were all intended only as a ſecurity for payment of the 
money, which end is anſwered by the decree. In 1720, when the money was to have bee" 
paid, there was a great ſcarcity of money; allo at that time defendant's father was desc, 
Which was the act of God, and his executors not acting, it was ſome time before the defer 
dant took out adminiſtration, with the will annexed of his father, which was the Jefaul: © 
| the party; ſo that the plaintiff's payment of the money at the exad time was diſpenſed w. 
Said per lord chan, Ibid. 67 & 68. e 
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Agreements, Articles and Covenants, 


aw brings his bill to have the purchaſe compleated, on payment of 
chat was due with intereſt, and to be relieved againſt theſe orders. 
Necreed accordingly, on payment of principal, intereſt and coſts. Per 
xd chan. T' in. 1722. Vernon and Stephens, 2 Will. Rep. 66. 

4. Upon a conteſt between M. and 7. (who had a joint undivided 
ntereſt in an eſtate, and who had agreed to ſet a price upon each the 
ther's moiet ) concerning the meaning of their articles in writing, by 
hich it wa* declared that T. ſhould ſet the price, and that _ pay- 

ent of ſuch price, together with the repayment of 6ool. and intereſt 
aid by T. to II. he was to convey. T. ſets 7001. for his right in wri- 
ing, and M. accepts thereof; then M. prefers a bill to have the agree- 

ent performed according to the parties meaning. T. inſiſts that he 
723 to have the 700l. beſides the 600d. and intereſt ; but M. ſays, that 
7. at the contract valued his half but in 7004. (andthe whole in 1400.) 
nd that it was the intent of all parties that the 6ool. ſhould be includ- 
{ in the 7001. and not be taken as two different ſums. Lord chan. 
iſmiſſed the bill, it appearing that as the agreement was made in wri- 
ing, it was unequal and againſt reaſon ; for the Good. paid by T. was 
wards a mortgage to H. and M. had paid towards the ſame about 5 30. 
hich was 70/. ſhort of 7. s payment; and though M. by anſwer offer- 
to let his part go on payment of 7ool. includin paid, yet the 

her had ol. ad vantage, and ſo unequal and anjuf in T. to have 13000. 
r his moiety, which made the eſtate 26001. in value; but he excuſed 
he coſts on account of an impertinent examination on M.'s part. | 
ich. 8 G. 1. Triftam and Melhaiſb, 5 Vin. Abr. 5 49. pl. 10. 

5. The bill was to be relieved againſt a contract in writing for the [ 57 ] 
le of eleven ſhares of the L«fring company, at 581. a ſhare, with 7+ Poo TY 
e lol. per cent. which the company had called in, and which the in Mics. 
fendant the ſeller had agreed to pay, the money to be paid on the term 1725. 
xt opening of the books. Atterwards a ſcire facias iſſued to repeal as I. 
te patent granted to the company, and at the ſame time a procla- —4 2 
ation was publiihed to forbid proceedings in transfers; and by the chan King, 
. 6 C. 1. cap. 8. it was made a pramunire to have any dealings the plaintiff 
ith thoſe bubbles. The company remitted the call of 10/. per cent, iaſiſſ ed that 
din lieu thereof accepted of 21. per cent, The contract was made 4 20. ee 
1720. and the company never afcerwards opened their books, nor 3 
ere they ever likely ſo to do. The plaintiff was relieved; for the he ſhould 
iter of the rolls ſaid, ic is againſt natural juſtice that any one ſhould run the 
y for a bargain which he cannot have; there ought tobe quid pro que; [4ueofthe 
It in this caſe the defendant has ſold the plainti:i” a bubble or moon- _— 3 
ine. The ſeller in this caſe is the chief actor, he went to market with e 10 og 
e bubble z and ſince no transfer can be made, and defendant having fall ever ſo 
overed at law on theſe articles, a perpetual injunction was granted, low; but 
the defendant, at the plaintiff*s charge, to enter ſatisfaction on though it 
: j\d3ment. E 1924. Stent and Hailis, 2 Will, Rep. 217 kg wa rs 
ll io have ſame ſtock for his money. On the other fide it was ſaid, that the plaintiff aud 
endant muſt both be intended to know what they were trafficking in, and the laſt ag ee- 
nt between both parties being that the defendant ſhould have his money in all events, whe- 
r the books opened or not z and fince there was no fraud to be imputed to the defendant, 
to had himſelf been a fait purchaſer of this ſtock, and not the firſt projector or inventor, the 
$ ought to reſt where the law laid it; and each fide having equal equity, there could be no 
m for the court to interpoſe : But his lordſhip ſaid, he could not divide the lo%, but would 
ommend it to both parties to treat together, and ſhare the ſame; and for that purpoſe a 
v given to the parties, who (as the reporter ſays, he heard) agreed the maitcr. Ibid. 
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Agreements, Articles and Covenants. 


6. If a man buys an houſe, and before ſuch time as by the article 
he is to pay for the ſame the houſe is burnt down by caſualty of fire 
he ſhall not be bound in equity to pay the money. Said per his ho. if g'e 
nour in the caſe of Stent and Bailis, 2 Will. Rep. 220. Ta 

7. A. granted to B. a leaſe of lands for 99 years, determinable a rc: 
the death of three lives ; which leaſe was granted upon a ſurrender oi bo 
an old leaſe of the ſame lands to A. and was to be purſuant te the pa 

 venants in the old teaſe, one of which was that wpen the death of ace 
of the three lives, the leſſee if willing might ſurrender the old lia. ¶ ¶ ed 


and t A. wpon payment of an beriot and 81. was to grant a ne» © 
leaſe for lives, &c. But in this new leaſe, the covenant wa, 


that B. on the death of any of the three lives would abſolutely ſurrex 

der the ſame, and pay an herict and 81. and one of the lives bein 

now dead, and B. refuſing to ſurrender this leaſe and renew it, up 
payment of the ſaid heriot and fine, the defendant brought an ejet. 
ment, and B. exhibited this bill, and got an injunction, the end d de 
which was to be relieved againſt the covenant in the new leaſe. It vil © 
peared that A. had ſoſettled his eſtate that the now defendant was ono 
tenant for life, and by conſequence, if he ſhould ſurrender the lea, ne 
the defendant had no power to grant a new leaſe for three lives. An 
the difference between the old leaſe and the new was proved. Decree! 
per lord chan. that fince the plaintiff was a purchaſer of this leaſe {a 
every leſſee is) the ſubſequent ſettlement made by A. by which ti: 
defendant is made yenant for life, ſhould not prejudice the plaintii 
nor fore judge him of the benefit of any covenant in his leaſe ; ther: 
fore there is no reaſon to excuſe the plaintiff for non performance c 
the covenant on his part, becauſe the defendant is to all intents c. 
able to perform that covenant on his part. But his lordſhip faic, : 
is Clear that A. himſelf (who drew the new leaſe) did draw it in; 
different manner from the old one, which ſhould have been the ſiar- 
[ $8 ] dard to guide him, and that it was drawn for his own advantage, bi 
in equity it ſhall be taken as if it had ſquared with the old leaſe; ti 
that if the /efſee is not willing te renew, he ſhall be quieted in hi 
poſſeſſion under the new leaſe, as if he held by the old leaſe. Mich 

10 Gee. 1. Aſhton and Bretland, ꝙ Med. 58. | 
| 8. Leſſee for years covenants not to alien without licence of t 
teffor, under penalty of forfeiting the leaſe ; he doth afterwards alia 
without licence, equity will not relieve him; for per cur”, where 
man makes a leaſe tor life or years upon a condition of re-entry t4 
a forfeiture, or that the leaſe ſhall be void if the leſſee aſſigns or alien 
without licence, and afterwards the leſſee doth aſſign it without | 
| cence; this is a forfeiture, and ſuch a forfeiture againſt which equi 
| cannot relieve, becauſe it is unknown what will be the meaſure lt 

1 | damages; for equity never relives but in ſuch caſes where it can gin 
4 þ ſame compenſation in damages, and where there is ſome rule to b. 
| meaſure of ſuch damages, to avoid being arbitrary. Mich. 11 C. 
I + Wafer end Mocato, ꝙ Med. 112, 113. 

9 9. A written agreement being unreaſonable, the court would n 
carry it into execution; but decreed that it be delivered to the par 
for whoſe benefit it was deſigned, that he may have an opportunits! 
make the moſt of it at law. Feb. 27, 1726. Squire and Baker, 5 
Abr. 549. pl. 12. | at 

10. Plaintiffs being aſſignees under a commiſſion of bankruptcy 
gainſt J. S. brought — bill againſt defendant as executor of V. : 


Agreements, Articles and Covenants. 


ad lent J. S. ſeveral ſums upon bonds at 60. per cent. intereſt, and 


bad taken advantage of his neceſſitous circumſtances, and compelled 
him to pay 107. per cent. to which he fubmitted, and entered into a- 
ents for that _—_ Decreed at the rolls, and affirmed by lord 


Talbot, that the defendant ſhould account, and that for what had been 
really lent legal intereſt ſhould be allowed, and what had been paid a- 
dove legal intereſt ſhould be deducted out of the principal at the time 
paid. Plaintiffs to pay what ſhould be due, and if the teſtator had re- 
ceived more than was due with legal intereſt, that was to be refund- 
ed by defendant, and the bonds to be delivered up. Mich. 8 Ges. 2. 
Beſanquett and Daſbaucad, Ca. in Eg. Temp. Talbet 38. 
11. A Bargain being bard and unreaſonable, it is a reaſon ſufficient 


why a court of equity will ac give its aſſiſlance (a), as in the 2 (a) But 4 
ex 


caſe, where a young gentleman, that has a remainder in tai 
ant on the death of his uncle without ifſue, and alſo expeRant on his 
father's death, of an eſtate of 300/. per annum value, ſells this remain- 
der for 3000. Two manors are inſerted in the deed, and it was a- 


ſubſequent 

deliberate 

aQ conficm- 
an u- 


— 


greed on all hands that it was deſigned the defendant ſhould have but bargain 
one of them; the one did not know what he ſold, and the other did when the 


not know what he _— z ſuch a contra never was aſſiſted, and {ll 
there can be no ground to give relief to ſuch a purchaſer, Fer lord ;, . 
chan. Hil. 1740. in the cafe of Sir „ Barnardiflon and Linguoad, every thing, 
Barnard. Rep. in Chan, 341. 2 Al . Rep. 134. | | and _— 

1 85 nor farprize, ſhall make the bargain good, 3 Will 1 . 294 
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TT LY i | 
Amendment. 


(a) Anin- (A) In what caſes to be allowed, and in what nt . 


anſwer be- 

ing put in, exceptions were filed, defen'ant ſubmitted and put in a ſecond anſwer ; att. 
which it was diſcovered, that the moſt material exception was not dra wu according to the 
words of the charge and interrogatery part of the bill, of which defendant took advantzye, 
and, in his ſecond anlwer, anſwered to the very words of the exception. Leave to amend u 
add an excep ion refuſed per tot curiam, there being no precedent for it, and plaintiff migh 
amend his bill by varying only a word ©: two from the firſt, Hil, 172. Wiclist and Prat, 
in ccc. Bund. 246, | 


1. A Writ of error being brought to reverſe a judgment given in! 

formedon for an error in the original, it was prayed in chav 

cery that the original might be amended. Note; (a fine wa: levi. 

of the lands twenty years fince.) And lord chan. ordered, that it th: 

as | formedan were brought within frve years after the fine, it ſhould be 
amended, otherwiſe not. Tris. 1678. An. 2 Freem. Rep. 39. 

2. On a plea in abatement for want of proper parties, it is in th: 
power of the court to diſmiſs the bill without prejudice, or to give lea: 
to amend on payment of coſts of the day. Per lord chan. Parker in 

the caſe of Stafferd and city of London, Eafter 1718. 1 Will. Rep. 4:3. 

3. A. brought a bill in the dutchy chamber againſt B, who demurret 
to the bill, and the demurrer being allowed, afterwards the chancellc: 
of the dutchy gave leave to A. to amend, which B. inſiſted to be utter- 
ly irregular, and that 4: ought to be put to bring à new bill, in te- 
gard that by the allowing / the denurrer the cauſe was out of cuv!, 

_ though befere the arguing thereof A. might have amended (3). Tri. 
(5) Agree- 1725. Lord Conineſh) and Sir Feſeph Jetyll maſter of the rel;, in the 
able to dutchy chamber, 2 Will. Rep. 300, 


what was | | 

urged by B. it was ſaid by lord Talbot, 9 Dccemb. 1736. in the caſe of verſus Baines, 

| that after a demurrer to the whole bill allowed, the bill is regularly ont of the court, and no inſtanc 
of leave to amend it. Ibid in a note. | 


4. There does not appear to be any procerace in chancery of an:. 
mendment to a bill in a part wherein it has been diſmiſſed upon th! 
merits. Said per King C. aſſiſted by the matter of the rolls in the caſe 
| of Sir John Napier and Lady Effingham, Hil. 1726. 2 Will. Rep. 40ꝛ 
| Defendant $5. An anſwer was amended after hearing and decree on a very ful 

being miſ- affidavit of the ſolicitor and his clerk, that the miſtake was in ingro{- 
_ * — ſing the anſwer from the draught, and the draught produced, upon 
ed e folemn debate before King Chan. aſſiſted by the maſter of the ral, 
might a- though no precedent could be ſhewn that this was ever done after th: 

mend. Ad- cauſe — 3 and this matter had been before denied on a petition an! 
mitted by en a motion. Mich. 1727. in the caſe of the counteſs of Gainformg 


2 and Gifferd, 2 Will. Rev. 424, 427. 


no replication being filed. (Same done in lo:d Coventry's time inter Chetile and Chertle,) lad) 
Dacre's caſe, 1 Freem. 173. Upon affidavitof a miſtake in an anſwer, and how it came, 


the whole court gave leave to amend the ingroſſment by the draught : But denied where the 


draught and ingroſſment were the ſame. Hil, 1930, The biſbep of Ely & al, v. James & «, 
Buab. Rep. 295. | | | EIN 


Amendment. 

6. Where it appears to the court, that either the examiner is 
miſtaken in taking the depoſition, or the witneſs in making it, the bo } 
court will order ſuch depoſition to be amended, andthe witneſs to ſwear His lordthip 
it over again even after publication, for until publication it is impoilible ſaid, he 


to know the miſtake;z and King lord chan. in the principal caſe order- thought it 
ed accord”, Mich. 1731. Griells and Ganſell, 2 Hill. Rep. 646. for the ad- 


vancement 
e truth and juſtice that ſuch miſtakes ſhould be amended; and the ſooner the better, in regard 


the witneſſes may be dead, or in remote parts, before the hearing; that it would be har? and 
ur juſt io pin witneſs down to what is a miſtake, by denying to rectiſy it. Ibid. 647. 


7. Where three or four orders are obtained for the amendment of a Rarnard. 
bill, and new ingroſſmenis made under thoſe orders, the rule is, if the Eq Rep. 
plaintiff moves for further liberty to amend his bill, he ſhall pay full 332. Briad- 
coſts to be taxed, Said per lord chan. Hil. 1740. Anin. MS. Rep. 700 wag Sir 


Tompſon 8 C. fates it, That plaintiff had obtained three ſeveral orders to amend his bill 
upon payment of 201. coſts ; and under thoſe orders had amended accord. Then he moved for 


. coſts. But the court inclining to allow of the amendment, the dcfcndant conſented to it, upon the 

plaintiff 's agreeing io wave the exceptions which he bad taken to the anſwer. Hereupon the 
plaintiff amended his bill, by adding « new ingroſſment of fifteen ſheets; and it was now 
moved that this laſt order might be diſcharged, or elſe that the plaintiff might pay full coſts 
for the amendment. But lord chan. obierved, that at the time the laſt order Was made the 
motion was defended, and there was @ cefeat; for which reaſon his lordſhip would not diſ- 
charge the fourth order, or require that full colts ſh»uld be paid. | 


8. Defendant moved for leave to amend his anſwer, by ſtriking out Leave to 
particular words, and inſerting others in their r:om. Defendant made amend an 
an aſſida vit of the miſtakes in the anſwer, and which was carraborated — ia 
by the ada vit of another perſen. Lord chan. If there had been only res parti- 


the defendant*s affidavit I would nat allow of the amendment, but as . 


there is the affidavit of ans ber perſen Iwill; and ordered accerd*. E2- ſendant 
fer 1740. Woodgate and Fuller, MS. Rep.—Barnard Rep. in Eq. 50. found him- 
9. C. and P. | | | ſelf miſta- 


| | | | | ken; and 
fer Car”, We often do it where iſſue is n:t joined. Hil. 1924 Mullins and Simmonds & of in 


had ſworn, that ſuch a cloſe contaiged wine acres, and to make it ſeventeen, though iſſue jo ned 
and 3 commiſſion iſſued, {which the reporter ſays he never knew done before) upon defendant's 
paying all coſts ſince the anſwer, ſwearing it over again, and taking out a new commiſlicn at 
his own expence. Hil. 3729. Berney and Chambers, ibid. 248.——But nota, ſince this laj? 
caſe, i. e. in the caſe of Mr. Wertley Mountague v. — » the court refuſed to let defendant 
amend his anſwer by on y altering the day of payment of a medu!, though iſſue was not join- 
ed, and the. day ſet right in the croſs bill Bid. Bill for a diſcovery of defendant's title, 
and for an account of the rents, Cc. Defendant ſwore that fe purchaſed the eflate in 1656, and 
tad centinned in poſſeſſion ever fince, and received the rents and prefits thereof. Upon recolle©ion 


he diſcovered that by agreement on the purchaſe the vendor and his wife were to continue iu 
poſſeſſion, and receive the rents and profits during t heir lives, which they did until 1690, aud 


defendatit had ever ſince: Upon motion, Car gave !eave io auſwer in this particular, it bein 


rather for plaintiff's benefit, and defendant being ninety years of age. M. 1732. Holliday and 


Nabb, ibid. 323. —There is no certain rule concerning the amendments of anſwers, and 
they are in the diſc etion of the court, Amendments have not been configed merely o miſ- 


takes in the ingroſſment of an anſwer, where that has differed from the original draught : but 


anſwers have been allowed to be amended where there have been miſtakes iu them in matter 


of fact. Said ger lord chan. E. 1940, in the above caſe of M ed gate and Fuller, MS, Rep. 


And his lordſhip alſo ſaid, that he had known an anſwer allowed to be amended even after the 


defendant has had a proſecution of perjury commenced at ainſt him for what he had fworn in 


his anſwer ; but that has been only where the circumſtances have been extremely ſtrong, to 
ſhew that it could have been only « mere miſtake. Jn the principal caſe the nature of the fact 
peaks it, that as the anſwer now ſtands, the clauſe inſerted in it could not have been inferted 
toſerve any intereſt of the defendant; it was not a fat aſſerted by tlie acſwer, {bur admitted 
by it, Ibid — Bernard. Eq. Rep. $0. 8. E. accord). | 8 | 


9. An 


2 fcurth order to amend upon the like terms, when it was infiſted that he eught to pay fall 


Sac“. Bunb, Rep. 186.——Leave given to amend an anſwer to a tithe bill whereio defendant 
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upon the life of a man. Br. Eftate, 


Annuity, and Rent-Charge. 


9. An isfaxt may amend his anſwer when he comes of age, an 
therefore exceptions cannot be taken to it. T. 1734. Strudwick any 
Pargiter an infant in Scacc'. Bunb. Rep. 338. | 


[6] CAP. VI. 
per- Annuity (a) and Rent-charge. 


ity is 4 
yearly pay” : . 8 
ment of a certain ſum of money granted to another in fee, for life or years, charging the perſu: 
only of the grantor. G. Litt. 144. b. But if « man would that another ſhould have a ren; 
charge iſſuing out of his land, but would not that h s perſon be Charged in any manner þy , 
writ of annuity, then he may limit ſuch « clauie in the end of his deed; reer tba 
this preſent <oriting, ner any thing therein 2 Hall any way extend to charge my — by « 
eorit or an ation of annuity, but only to charge my lands and tenements with the yearly rent af. 
ſaid; and then the land is charged, and the perſon of the grantor diſcharged. Co. Lit. (8. 
220. And the reaſen is, becauſe the perſon is not expreſly charged by ſuch a grant, but 1 
operation of law. But a proviſo get to charge the land is repugnant. Per Pepham |. C. HK: 
37 Els. in caſs Fukvwoed and Ward, Ppô. Rep. 8). A man ought to grent an annuity fr 
m and bit heirs, otherwiſe the heir ſhall not be charged, nor can it continue after his death; 
contrary of the of a rent out of land, or a grant of a rent whereof he is ſeized. Mie; 1 
diverſity, for this charges the land, but an exz»ity charges the perſon only. Br. Charge, &. 
$4 cites 21 H. 7. 1. per Butler, where 2 man grants an annuity to |. S. and bis beiri; this 
all not ſerve but during the life of the grantor, and yet there is « fee · ſimple determinabl: 
- 65. cices 21 H. 7. 4.——— Brut if he had grarted i 
or bim and his heirs to the other and his heirs, it is otherwiſe. But grant of a rent out of land 
J. S. and his heirs, it is good, for the land is charged; and in the other caſe the perſer i; 
charged, which cannot extend to the heir without expreſs words. Br. Ibid. 


(A) Concerning both. 


I, F W. by will deviſed 10/. per ann. to A. for life, chargeable 0: 
* ſeveral houſes, and made his wife executrix, and died. Aﬀer- 
wards ſhe made her will, and thereof J. S. executor, and thereby 
alſo deviſed 10). for life to A. And J. S. being ſeiſed in fee of ane- 
ſtate of inheritance of his own, ſettled this eſtate on himſelf for life, 

| remainder to his firſt, ſecond, Oc. ſons in tail, remainder to truſtee: 
for 99 years, in truſt to pay his debts and legacies, and afterward 
that ſaid A. ſhould receive 20. a year for life, and gave other annui- 
ties, and died without iſſue, whereby the term veſted in the truſtee 
to execute the truſt; A. preferred his bill againſt the truſtees for pay. 
ment of the 200. deviſed to him by the ſeveral wills, for that J.“ 
having waſted the aſſets, it was a debt due to him to which the trui 
was ſubjeQ, as alſo for the 2010. annulty ; the queſtion was, whethe' 
A. ſhould have the 20/. only, or 4ol. in regard that the ſeveral anni. 
ities of 10/, amounted to the ſum of 2o0/, And the eſtate on whici 
the ſaid ſeveral annuities were charged coming to ſaid F. S. and 
havingout of his c eſtate granted an annuity of 20/, to A. for r. 

| | wane 


ere warty Wy woe Wh oh aw Foy by een O* Cos 
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bl 


Annuity and Rent-charge. 


whether that ſhould be conſtrued in fatisfaQion of the 20/. he was 

obliged to pay purſuant to the ſeveral wills? And lord chan. agreed 

the gifts by the will good, and that where a man being debtor in ol. 

gives 201. that ſhall be a fatisfaQtion, not a legacy; and ſaid his own 

private opinion was, that the 20l. annuity was intended for ſatis- 

faction, and that there was no caſe like this in point; and decreed the 

10l. firſt deviſed to be paid prior to the other 10/. deviſed by the + x- LS 

ecutrixz and if A. will take the 20l. annuity by the ſettlement, he [ 62 ] 

muſt take it ſubje to all incumbrancesz and the incumbrances prior © 

in point of time to be preferred, and therefore an incumbrance by judg- 

ment being a lien 6n the land, prior to the grant of annuity, ſhall be 

preferred. before the grant of the annuity, becauſe his charge on the 

land is poſterior. Note; it ut agreed that c:fts ſhoull be wecreed a- 

gainſ} A. tbe plaintiff, becauſe be knew in bis conſcience that |; 8. „„ 

tended the 20l. annuity fer ſatisfafim. Eg. 7 Ann. Latiſen and 

Geddard et U et al, Gil5. Rep. in Eq. 65. ; 
e 


2. An annuity of gol. per ans. charged upon land; the tenant 

inſiſted to have a deduction of 4-. in und for land-tax, but 
— the af]: ſſment in the pariſh where the land: lay was mo m:re than so in the 
23. Gd. ſuch a deduction was only allewed. Eaji. 8 Ann. King and cal of At- 
Weſton, MS. Rep. | 92 5 | | ; | | ale 
heard at the rolls before Sir Jeſepb Jekyll, Mich. 1719. where one in 168 3. in rn: of 2 
widow's dower mortgaged lands, on condition to pay her 20l. fer ann. whereupor: :!,c coutt 
held, that ih. being an 2 ut ſecured by land, ſhould anſwer taxes in properties as the 
land _ but refuſed to make the annuitant refund in reſpect of the payments ſbe bad received tax 

ce, an 
= caſe of Green and Marygold, p. 64. ca. 8 and the notes there. | | 

3. J. S. by will direQs that . ſhould live at bis houſe at C. and iWill. Rep, 

that 's ſon ſhould cohabit with her there, in the ſame manner as he 600. 624. 
then did with the teſtator ; that A. ſhould be at the charges of houſe- Hil. 1719. 
keeping, ſervants wages, and coach-horſes, to the number that the S. '* the 
teſtator maintained; and to enable her ſo to do, he directed that an an- 22 | 
nuity of 1200. ſhould be paid 4. by quarterly payments during her and Edgely, 
life, That in caſe her ſon ſhould marry, and 4. ſhould think fit to & ccestra, 
live from him, and to quit the houſe and furniture, then ſhe to have n wh ch 
250l. per ann. for life. The ſon married, and he and his wife were _— vo 
not inclined to live with J. at the ſaid houſe. It was reſolved by lord ot png 
chan. Par ker, that the fon might live at the houte with his mother as 

formerly he did with the teſtator z but if he would live there with a 

greater number of ſcrvants, Sc. than were in the teſtator's iite-time, 

that his mother was not bound to maintain them. That ſh: is only to 

maintain him in the ſame plight and manner as the teſtator did. That 

there ought not to be any abatement of the 12004. ann uit y by reaſon 

of the ſon s abſence, any more than there ought to be for the years 

that he travelled after the teſtator s death; and though he had died there 

ſhould be no abatement of the 12001. per aun. by the fame reaion 

there ſhould be no abatement in reſpect of the voluntary abſence of 

the ſon, for that the teſtator intended that in all events during the life 

of the mother there ſhould be the ſame hoſpitality as in his life-time, 

only in caſe ſhe ſhould leave the houſe (which wa: left to her electi- 

on) there. ſhe was to have but 250/. per ann. That this 1200). per ann, 
was to be paid her very exaQty, (vi g.) quarterly during her ſtay in the 


for which the party paying had omitted to dedu?, 3 Will. Rep. 128. in a note. Vide 
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Annuity, and Remt-charge. 
houſe 3-and'care is taken that even the repairs of the houſe ſhall be 
pid out of the other part of his eſtate. Hil. 1719. Ann. MS. Rep. 

The will 4 FJ. S. being feiſed in fee of lands in Ireland, and he and hi; 
being made wife Hving in England, by his will made in England deyifed theſe 
_ _— lands to a truſtee (who alfo lived in Eaglund) for 800 years, in 
band and Cruſt out of the rents, We. to pay an annuity of Bol. per nr. to 
' wife and his wife for life. Maccle: C. decreed the plaintiff to be paid 
truſtee all her annuity in Exyliþ money, without any charge of remittance, and 
> with cofts. Hill. 1722. Wallis and Brightevell, 2 Will. R-p. 88. 
Fas this being a p*oviſion for a wife, the Bol. per aun. ſhall be intended Bol. per ann of tha! 
country where the will was made; for it cannot be conceived that the teſtator though. ot 
ſending his wife every =” to IFeland to fetch her annuity. Said per lord chan. ibid. Fide il. 
cale of Phipps and Eevl of Alf, oo G.. 

1631 8. A. by will gives an annuity of 207. per ann. to J. S. out of hi: 
perjeral eſtate. R happened that F. N. the executor had ſaid hor /- 
would go te gal and —— the legatees undaid j and though the annuity 

| was by the will made payable quarterly, yet it was three years in . 

. («) Nn; 1: 77 (a). It was prayed that the executor ſhould give ſecurity for the 

was inſiſted payment of the amnuity. The executor having by his anſwer ſubmit- 
for the an · ted it to the court whether he ſhould give any rity, and appearing 
nuirant that to have expreiſed himſelf in words threatning to defeat the annuit\, 
ners oat his honour ordered the maſter to fee 2 ſufficient part of the perſona 
carry inter= Eſtate ſet apart and aſſi to a truſtee, in truſt to ſecure the annuity. 
ef. * per Trin. 1723. Butten and Earnley, 2 Will. Rep. 163. 
Cur*, thris is ES. g 
ny ww there are great arrears; but it is not uſual to computo intereſt for ſo ſma'!: 

um. 1d, | 

la this caſe 6. A. deviled that his executors ſhould fell his lands in D. and in- 

2 1 veſt the money ariſing by that ſale, and the ſurplus of his perſonal eſtate, 

— in purchaſing an annuity of 1000. per ann. for F. S. for ber life, ou: 
queſtion de- Of which ſhe was to maintain her children, and gave 30 J. to each child. 
| ſcended to to be raiſed out of the ſaid annuity, and the perſonal eſtate he ſhould 
the heir at die poffeſſed of, and the overplus (5) of his perſona! eſtate he gave to 
3 — ſaid J. S. A. dies, and the intended annuitant dies three months af. 
boa be ter him. The teſtator's executors renoune ing, adminiſtration with 
ought to the will annexed was granted to plaintiff, who was alſo the admini- 
bave the ftrator of F. S. (the intended annunant) and with the children. of 7. 
rents til the q. brought this bill againft the teſtator's heir at law, to compel him 


2 e to joĩn in a ſale of the deviſed lands. King C. decreed the land to be 


denied this, ſold, and the money arifing by the fale, as perſonal late, to be paid to 
it being by the plaintiff, (the adminiſtrator of the intended annuitant) he paying 
the wil the children's legacies. But the Heir at law was ordered bis cells (c). 


ehanged into ,, | 5 
po feat 72 Mich, 1725. Vates and Compton, 2 Will. Rep. 306. 
tate; and ſaid that if the executors had ſold the land within three months after the teſtator“ 
death, and before the death of the intended annuitant, then (probably) the annuitant's admi- 
niſtrator ſnou ld on her death have had the money, or (perhaps) ſhe mighr in her life time have 
come into equity, and have prayed that at leaſt part of the money ſhould have been kept or 
the children, and not inveſted in the annuity nor ought the delay of the executors in not ſel - 
ling the land in queſtion within the ſaid three months to hart the intended annuitant or ber 
children. Skid per lord chan. ibid 311. () The intention of the will was to give al 
away from the heir, aud to turn chis [4nd into perſonal eſtate. Said per lord chan. ibid. 310. 
(e) Though by the regiſter's bock the decree appears to have been 28 here ſtated, vet it is 
not meat ioned in wha: r:ght the'couct took the plaintiff to de intitled, - lbid; 311. in a note. 


” 


7. J. Hs 


Annuily, and Reni-charge. 


7. J. H. being poſſeſſed of a term for years in certain lands lying in 1 Str. 664. 
the county of Urddleſex, granted an annuity of 40. to the plaintiff, to S. C. accer d. 
be iſſuing out of theſe lande z the defendant being concerned for J. f. | 
in the management of his affairs, knew that J. H. had granted this an- 
nuity to the plaintiff, and had ſeen the deed, and paid him part of the 
_ annuity upon F. H. s account: afterwards F. H. purchaſed the te- 

verſion of theſe lande, and then the defendant purchaſed the term and 
reverfion of F. H. then 7 H. dies, and the defendant refuſed to pay 
the plaintiff his annuity, becauſe the deed by which F. H. had grant- 
ed it was wot regiſtered in the public office appointed for that pur- 
e, according to che Star. 7 Ann. c. 20. ſed. 1. which requites that 

« all deeds or conveyances of, and all incumbrances upon, any lands 
lying in the county of Middleſex ſhould be regiſtred, otherwiſe every 
«(ach conveyance ſhall be void againſtany ſubſequent purchaſer for a 
« valuable conſideration.“ The defendant therefore inſiſted that he [ 64 ] 
was a ſubſequent purchaſer for a valuable conſideration, and that the 
plaintiff s claim of an annuity could not affe& him, becauſe it was 
no: regiſtred, whereas his conveyance was duly regiſtred. But all the 
| barons were clearly of opinion, that the plaintiff was intitled to have 
his annuity out of theſe lands againſt the defendant notwithſtanding 
this ſtatute ; for the ſtatute only intended to give ſuch notice of former 
incumbrances to purchaſers that they might not thereby be defrauded z 
but if a man knows of his own knowledge that there is a prior incum- 
brance, and notwithſtanding that knowledge will be a purchaſer, the 
ſtatute was never intended to relieve ſuch an one, though the £rt 
incumbrance was not regiſtred; for where a man purchaſeth with no- 
tice of a prior incumbrance, he purchaſes with an ill conſcience, and 
in 2 court of equity his purchaſe ſhall never be eſtabliſhed ; and the 
ſtatute does not confine a man's notice to be only f-om the public 
office, for if he hath notice by any other ways or means, it ſhall bind 

him in a court of equity: Therefore they decreed the plointiff his 
annuity, and the arrears thereof. Mich. 12 G. 1. Che dal and Nicholls 
en Scacc, MS. R 1 


8. A. by will in 1677. deviſed land- of 621. per ann. to truſsee, It a devie | 


to pay out of the rents an profits 3ol. per ann. 7 his wife for her life, be of a rent- 
without any dedudions, in ſatisfation for ber awer: and the queſti- 2 clear 
on was, whether there was to be an allowance for the land- tax or 4 2 


not? Held per the maſter of the rolls, that this deviſe was to be con- Horde, ir 
ſidered as a rent-charge to the wife, and therefore a3 all ſuch rents will be ſub- 
are chargeable by the land-tax act, ſo ought this; and the {aving }* "ev r- 
in that ſtatute of covenants and agreements between landlords and te- thele{s by 


: he a 
nents does not extend to this caſe. But note, bat as the party ha = - oe be- 


paid the annuity 1without dedutting the tax, the court woul:/ not go buck cauſe there 
to make the party reſund, nr was it ſo much as prayed. Mich. 1727. is no ſaving, 
Green and Marygold, 8 Vin. Abr. 411. pl. 3——7ide the cate of 9 8 the 

King and Weſton, P. 62. Ca. 2. and the notes there. | Cale of co- 


venants, 

dec. between landlords and tenants. But here the words of exception are not ſo itr ng, it is 
not ſaid clear of taxes, or without taxes, but without any deduQions, fo that teltator ſeemæ 
not to have had the caſe of taxes unae: bis conſide ation, but deductions ot other kinds; and 
there is no reaſon why the teſtator, if he had intended it to be clear of taxes, ſhbuld not have 
mentioned the word taxes, ſince if no land-tax was then actually in deing, it was a kind of 


tax that had been befere, and Was well known. Tha: every lany-tax is a new grant to which 


all ze parties, and thereby is a liberty to dedud out of all rent-chorger aad annuztier. 
Said per his honour. Ibid, 8 | 
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Annuity, and Rent charge. 

9. A. by will direts that his truſtees ſhould out of the rents and 
profits of his eſtate raiſe and pay unto his ſon B. and his wife, (over 
and above what the teftator had by his ſaid will before given them) 

It wazob- 100l. per ann. during their reſpective lives, Gol. per ann. whereof to be 
ſerved that paid ts the wife for the better ſupport of herfelf and daughter, the re- 
the Gol per | aining 40l. per ann. fo go to the ſon. The ton dies in the teſtator's 


ann, given 


to the wife life-time x the ſon's wife ſhall have the whole 100 per ann. Decreed 
was not by Sir 0 Fekyll Maſter of the rolls, Hil. 1731. Cowper and Scot 
_— Sal, 3 Will. Rep. 119, 121. | 
. ˙ the joint Iver of ber aud ber Bafband, but generally, and ſormuſt 
be imended for her life, as any general deviſe or grant muſt be taken to be for the life of the 
deviſee or grantee. Sed per Cur „ Though this clauſe be unſkilfully penned, yet it is plain and 
expreſs that the teſtator's ſon and his wife ſhould have an annuity of 10601. per ans. for their 
pbefirve Ber, and ſuch expreſs deviſe is not to be controlled by words that are doubtful, and 
barely capable of another conſtrution. The teſtator may well be intended to have meant that 
dus ing the coverture Gol. per ai. out of the 1001. per ann. ſhould be allowed for the main- 
tenance of the wife 2nd her daughter, and not that the daughter's maintenance ſhould remain 
a clog on the wife during her life, if fie ſhould happen to ſurvive ber huſband, and when pro- 
bably ber deughter would have had another proviſion fallen to her on the death of her father, 
28 in fact ſhe kbid. 122. | | 
[ 65 ] 10. Where 4. by will charges the reſidue of his perſonal eſtate with 
401. per ann. to his wife, to be paid quarterly, and this eſtate appears 
to conſiſt of ſome bonds or ſecurities, the court will order the executor 
to bring before the maſter ſuch part thereof as may be ſufficient to pre- 
ſerve this annuity for the widow. Decreed by Taibzt lord chan. Mich. 
1734. Slanning and Style, & eccntra, 3 Will. Rep. 334, 336. 
11. J. S. had arent-charge of 166/. per ann. granted to him and his 
ast for three lives. F. S. and his wife mortgage this rent-chargeto 
B. In the premiſſes of the mortgage deed the rent-charge was granted 
to B. his executers, adminifirators and afigns, Habendum to him, his 
heirs and affipns, during the three lives for which this rent was origi- 
| nally granted; upon 2 truft, that B. his executcrs, adminiſlrators 
and affigns, do and ſball enjoy 100l. per ann. out of it to their own proper 
w/e, till the mortgage money was paid if the lives ſbould fo long live. 
- The mortgagee. made. his will, and thereof plaintiff his executor, 
Though according to the habendum of the mortgage deed, (which in this 
caſe ought to take place) the legal eſtate in this rent belongs to the heir 
at law, yet the executor within the meaning of the truſt of the ſame 
deed, is intitled to the benefit of it, it being expreſly declared by the 
deed that the mortgage, his executors, adminiſſrators and affgns, ſhould 
enjoy the benefit ot 190/. per ann. part of the rent-charge, to their own 
uſe till the mortgage was ſatisfied, if the lives continued ſo long. De- 
creed accordingly by the maſter of the rolls, upon time taken to con- 
_— pt this point, Eaſter 1740. Kendal and Micfield, Barnard. Chan. 
Rep. 46. 5 2 | 


CAP, 


a” Fre [66] 
C AP. VII. 
Anſwers, Pleas and Demurrers. g.: 


deſendant 
ought to 


(A) Anſwer — Hat Caſes the defendant 1s not oblig- Ggn his an- 


ſwer, or 


ed to Anſwer the Bill ;—— And how far the Anſwer of the injuac- 

one ſball affect another, 66. 5 ry oy 
B) In what Caſes an Anſwer or Plea may le put in with- ed. Eft. 
out Cath, 67. . Hig i 
(C) Of the Traverſe to an Anſwer ;—— And how a Cor- Band Rep. 
"poration Aggregate anſwer, 6. 1 
(D Of referr: | Anſwers (and Bills) for Scandal, Imper {1- reporter 

nence, Inſuſſiciency, 68. , CBS. 
(E) Plea; I bat fball be a good Plea, and what not; the plaintiff 
and in what Caſes a Plea ſhall fland for an Anſwer, &c. _—_— 3 


69 | anſwer, it 


F) Demurrer . all he a good Cauſe of D E- TEES | 

murrer, and what nol, 77. | | wy * 

(G) Anſwering, Pleading and Demurring io the ſame Bill, 0 W. 
6 : ED 


.- 


(A) Anſwer ;——— In what Caſes the Defendant is not The ator- 


ney general 


chiiged to anſwer the bill — . bow far the An- permitted 


Few! of one J all affect another. to withdraw | 


- | his general 


Au E bill was brought againſt an auditor of the dutchy, who an- A — * 


ſcwers, that he 42th not know any thing that is prayed in the another, in- 
g prayed 1 


bill, but as an officer.” Reſolved by all the barns, that he is not fiſting on 


obliged to anſwer the bill, becauſe every ſubject may have knowledge — apr 


of it, paying the uſual fees ; and it is not charged in the bill, that the de- the crown. | 


| fendant had any intereſt in the thing which is demanded, neither i; Faft. 31. 
it alledged that he hindred any perſon from ſearching. Eft. 7 Ann. Erringten v. 
Delave and Bellamey in Scacc MS. Rep. | the Attorney 


General and 


the executors of Sir Ran, Knife, in ſcacc*, Buab. 303. 


2. Where the huſband will anſwer to the prejudice of the wife, who A feme co- 
is an executrix, a court of equity, upon a motion, will give leave for Ye"! in her 
her to anſwer ſeparately. Ea. 8 Ann. Anon. MS. Rep. Huſband's 


7 adſence al- 
lowed to anſwer without a guardian, on the circurnſtances of the caſe, Bunb. 167. Where 
the huſband was allowed to anſwer without the wife, Ibid. 175. | 


3. Regularly 


be continu- 
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: Anſwers, P leas and Demurrers. 
6 . Regularly the anſwer of one defendant ſhall not be made uſe of a; 
The . e againſ/i another defendant ; * one defendant ſoyin by his 


of one defen- anſwer that he was much in years, and could not remember the matter 


dant cannot charge4 in the bill, but that J. S. was his attorney, and tranſaded this 


— matrey 3 and F. S. being made a defendant, 21d giving an account of 
* and this matter, here, upon a motion for an in junction, Iord Caper ſaid, 
ore reaſon that tee words in the deſendan''. anſwer amounted to a referring t 
for this, a- the co-defensamt's anſwer, and jor that reaſon_the attorney's anſwer 
_— o- oxght to received, and accordingly Was read againſt the firſt defen- 
—_ 2 dant. Mich. 1715. Ca. 75. 1. 1 Fill, Rep. 300. 
eauſe if that were allowed, I might make a friend co-defendant, who might put in an in m 
favor, and the other dr radar DS nels of confi ans Ea 3 2 Rep. 
4rr. in 2 zoe bv the editor, 948 Th | 
4. One defendant ſhall not be prejudiced by the admiſſize of ane 
ther. March 6, 1720. Cheeversand Geog 4 Fin. Abr. 443. pl. 6. 
(s) The es- 5. If a defendant anſwers, he muſt anſwer the charge in the bill, 
ſes of 3: though what he anfwers might have been mu by way of plea (a). 
age, 10 November 1725. Richardſon» and Mitchell, Sel. Ca. in Chen. 51. 
& Edwerds If a man gives a g 
& Pee, ed, which is included in the general, yet be muſt anſwer it particu- 
were cite@ larly, or elſe it may be demurred to, for that may be a matter of judg- 
as cafes n ment. But a man is not obliged to anſwer any queſtion which may 


oem _— ſubject him to a penalty. November 17, 1725. Paxton's caſe, Ibid. 53, 


(B) In what Caſes an anfiver or Plea may be put in with- 
out Oath. ly 


1. 15 was ruled by the lord keep. that a plea of cut latvry mould be 
P 


ut in without oath, becauſe of the averment of identity ef per- 

ſens; and his lordſhip alſo ruled, that a plea cf the privilege cf Cf. 

ſhould be put in wi:+cat oath. * Mich. 1674. Mafizrs and Brue:t, 2 

| Freem. Rep. 1434. | | 3 

His lordſhip 2. Macclesßeld lord chan. ou petition allowed a quater, who was 
2 „ C:rmitted j:r not anſwering to a bill exhibited againſt him, to pu? ir 
| could more #45 anſwer wwitheut cath o offirmation, (his conſcience being ſo tender 
prevent juſ- that he cou'd not prevail upon himſelf to do either) the bill abpearing 


| tice than to to be groundl-ſs, and diſcharged him out of cuſtody. Hil. 1721. 


makes f. Il cad and St & of, 1 7 ill. Rep. 781. 
COULT of ful 8 N 

tice and the proceſs thereof 2 means of oppreflion; and whenever that appeared to be the caſe, 
his lordſhip ſaid he would relieve the paity opprefied. Ibid. 9832. And in a note there, 


it is ſaid that the like order was ſaid to have been made by lord Herceurt in Dr. Heathcute's 


cale, Ibid 782. 


(C) Of the Traverſe to an Anſwer ; 
I hes poration Aggregate anſwer. 


4; FF the defendant denies the fack, he muſt traverſe or deny it (as 


che cafe requires) diredly and not by way of negative pregnant; 
as it he be charged with the receipt of a ſum of money, he = deny 


or traverſe that he has not received that ſum, or any part thereof, er elſe 


jet forth qwhat part he has received; and if a fact be laid to be done with 
| divers 


anſwer and a particular queſtion be aſk- 


And how a Car 
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divers circumflances, the defendant muſt not deay cr troworſe it lite- [ 68 | 
rally as it is laid in the bill, but auff anſwer the print of ſublance po- | 
ftively and certainly. Clarend. Ord. 18 Car. 2. TL 
2. Where the general traverſe is omitted at the end of a fell anſwer, 
yet the anſwer is good, and nat to be ſuppreſſed; for where every 
clauſe in the bill is fa/ly anſwered, the adding the general traverſe is 
rather impertinent than otherwiſe; and if iſſue is taken upon this tra- 
verſe, it is a denial of every other thing not anſwered before in the an- 
fer. Said ꝓer MacclegfjeldC. andhis lordibip ſaid, that this generaltra- 
verſe ſeemed to him to have obtained formerly and in ancient times, 
cyhen the defendant. uſed only to ſet forth bis caſe in the anſtver, with- 
out anſwerin _ clauſe in the bill; and for that reaſon it was the 
practice for t endant to add at the end of the anſwer this generai 
traverſe. Mich. 1722. Anon. 2 Will. Rep. 89. 1 
3. Where a corperation aggregate (ſuch as the Eoft-Ixdia company) A 3 againf 
are defendants, they anſwer no other:viſe than under their common ſeal, , 7 
and are not liable to a proſecution for perjury though their anſwer be <oritcags; 
never ſa falſe. Said per Talbot C. in the caſe of Vych and Meale, defendants 


3 ä er 
cee P ou ſo not bei ry will 9 8 — __ 7 Sg that 
the clerk f company, and ſuc principa mm s as ft ep 7 «/d thin , anſwer on 
aath, and that a maſter ſettle the cath Fir North keep. Hil. 34 Wh Car. 1. Auen. —_ 
11. the caſe of Vc and Meal, tit. Demurrer, Y 98. Ce. ö. 


(D) Of referring Anſwers (and Bills) for Scandal, Im- 
pertiner:e, Inſufficiency, GC. 


1. FF an a»fver (5) contains ſcandalsz; matter, it may be expyng*d (5) Or a bill. 
upon motion, and the party that Sanders ſhall pay cofls; This Fidec. 5. 
was agreed by all, but the doubt was whether this could be done at Noreterring 
the hearing of the cauſe. Lord chan. ſaid, he did not remember that = 2 
it ever had been done; but ſaid, he would expunge the ſcandalous fer. 
matter if the plaintiff would not inſiſt upon coſts, But the counſel not 
being ſatistied with that, precedents were erdered to be ſearched. 
Trin. 75 Ann. Ann. MS, Rep. 8 8 25 b 
2. If the plaintiff refers toe anſwer for ſcandal and impertinence, and 
the maſter finds it neither, the plaintitf in his exceptions to the report, 
muſt ſhew wherein, in what line or page, and bw far, the anſwer is 
ſcandalous or impertinent; and it is not ſufficient in the exceptions t9 
Jay in general, that it is ſcandal:us and imperti nem. Per lord Alac- 
clesfield, Trin. 1723. Craven and Wright, 2 Will. Rep. 181. 
3. And it ſeems to be a ſtronger caſe where exceptions are taken to 
an anſwer for inſufficiency, and the maſter reports it ſufficient, that the 
exceptions to the report ſhould ſhew wherein the antwer is inſuffici- 
ent. Per Macclesfiel{ C. Ibid. | Tae IR 
4. If a l or anſwer be referred for ſcandal, and the matter rcp2-75 
it ſcandaleus, if the maſter has once expunged this ſcandal, the party 
cannet then except to ter report, becauſe when the ſcandal is expunged, 
it cannot be made appear by the record what that ſcandal wa, and it 
was the party's own fault, that he did not except to the r-pu.t ſooner. | 
Fer lord Macclegfield. Ibid. 182. [59] 
5- A defendant having anſwered the bill, cannot afterwards refer p.. 
the bill for ſcandal. This was made a rule by King C. Mich. 1725. the derer- 
 Abergavenny and Abergavenny, 2 Will. Rep. 311. Note; by this means dent has 
an old rule cf the court of chancery wwas altered, 15id, 315,— And it bmi 


to an! Mer 


was held otherwiſe, in /cacc*. Vide the margin, Wordward and Ajtles, | Pawel 
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Barnard Fq. 


; Accemplifoed Fractiſer in the High Court of Chan. Vel. 2. p. 376. 4th edit. 


: motian the plea cat held gead by bard keep, Finch, and all the ſubſequent proceedings ſet aſide. [b:d. 
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why ſhould he after that procure the bill to be altered, and by that means be made a new bill? 
Said per lord chan. Ibid. 312.—t is not regular to refer the bill for ſcandal a'ter the an. 
ſw-r is come in. Per Price baron, Mich. 171g. Jones and Langham, in ſeace?, Bunb. 83. 
But, per Curiam, ater an anſwer is come in, it is too late to refer the bill for impertinence, 
but it is ne ver tuo late to refer for ſcandal, Eaſt. 1731. Woodward and Aftley E a.*, in ſcacc', 
Bunb. 304. Vide the following caſe. | C 


6. After an order to refer an a»/ſwer for inſufficiency, though it can- 
(a) For the noi be referred for impertinence, y2t it may for ſcanal (a), as was de- 
court itſelf - termined in the caſe of EYiſon and Burgeſ,, Hil. Vac. 1729. by King 


— 55 , C. Ibid. 312. in a Note by the editor, 


records clear, and without dirt or ſcandal appearing thereon, Said arg”. Idid. 


7. When a defendant is in contempt for want of an a»/wwer, and an 


inſuffici-ut anſwer is put in, that is no anſwer at all; and the plaintiff 
is not to begin his proceſs de nove, but ge org ny from the laft pra- 
ceſs. June 13. 4 Geo. 2. Rep. of Sel. Caſes in Canc. 5. 


8. J. S. being indebted to B. in 1680l. ſecured by a judgment, 

Rep. 253. mortgaged his 4 to D. The judgment creditor brings a bill a- 
8. C held gainſt D. the mortgagee, and J. S. praying to be relieved againſt thi; 
. mortgage in reſpect of the judgment, D. a? the time of the mertgeee 
ſaid, — having bad uctice of tle judgment, D. by anſwver deni d, that at 2 
the party time of entring up of the judgment he bad any nitice of it. This anſcuer 
bad only was reported to be injufficient, and then he anſwers again, and fay:, 


ſworn in the that at the time of ſigning and entring up of the judament be had no 1:- 


con j unc- 


| deve. that at tice of it: This anſwer was alſo reported to be inſuſſicient z and on un 
| rhe time of exception being taken to this report lord chan. held, that this e 


the figning anſwer was inſufficient ; and the exception was allowed accord”, Illic. 
_ 775. ng 1740. Hinds and Dou, MS. Rep. 5 

up of the : | 5 

judgment he had no mitice of it; whereas he ſhould have ſworn, that at the time ef the ſigning or en. 
iring up of the judgment he had not this netice. His denying, that he had ns! tit notice at the 114 
the judgment was entered up, is by no means material; it is his having notice of the judgmert 
at the time of figning it, that can only affect him; and that which makes it the more reatonable to 
require of him an expreſs denial of the notice of the judgment at the time of ſigning it, is, tht 
in his former anſwer he only ſwore, that at the time of entring up of the judgment he had nai (/.: 


notice; which anſwer was clarly on that account inſufficient. Ibid 259. 


(a) A ples (E) P Jeas (a); Hat ſpall be a god Plea, and wit 


in equity is a 


3 no; and in what Caſes a plea ſhall ſiand for an an- 
pecial an- | _ 5 | 8 e 

rer loa wer, &c. | . | | 

bill, or ſame part thereof, ſhewing and relying upon one or more things as 4 cauſe why the /t: 


fhould either be diſmiſſed, delayed or barred, Vide P. C. —— Fleas in equity are of 
three kinds: 1ſt. To the juriidiSion. 2dly, To the perſon. 3dly, In bar. Vide Harri/c:'s 


15 CCOUNT Hated is a good plea; but if there be any agreem-n! 
to rectiſy miſtakes, it hall nat conclude though under Land and 
feel. Per maſter of the rills, 16 July 16 Car. 2. in the caſe of Pr.ud 
and Combes, 2 Freem, Rep. 1 83. | | | | 
2. Defendant pleaded himſelf a purchaſer for a valuable conjidera- 
tien; but per lord Bridgman this is 25 good plea, in regard Defendant 
did nt plead himſelf a purchaſer from ſome of the plaintifſ*s anceſteri, 


* 3 for a purchaſe from a ranger without title was held no good plea ; 
ut in 


= ergo the defendant was ordered to anſwer (5). Hil. 1670. Jey mer and 
_ {op Nofſeworthy, 2 Freem. Rep. 128. | | 


3. 02 
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on a bill breught for diſcovery of a title and writings, defen- 
Ex pleaded that he was a purchaſer for a valuable en 
irhout notic*. But lord chan. held the plea to be ili, becauſe it 
id not ſet ferth the particular cenſideration; but if that had been 


le plaintiff bath @ title in law, there ! 
liſcver writings; but otherwiſe if the plaintiff hath enly @ title in 


A pl 
720. 72 and Dawſon, in ſcacc*, Bunb, 70. 

5. If the attorney general of the dutchy caurt exhibigs an informa - 
jon at the relation of one part owner of coal mines againſt the other, 
for net contributing t the charge of working them, and by which the 
Ling would loſe his duty of lott and cope, outlawry in the relater is 
| gied plea. Held by At'ins Co B. and Ventris J. 0 July 1690. in 
he dutchy chamber at HH -inif}-y-hall, afcer a long debate. Atter- 
rey general of the dutchy, at the relation of 4 ermuden, and Sir Jahn 
eath & al", Pr. ju Chan. 13. | 


V 


a to 


[70] 


preſſed, it had been good (a). Mich. 1678. Millaru's caſe, 2 Freem. (a) 509 fe N 
N . ; 3 a it had been 
4. Plaintiff claims under the Will of J. S. (dated in 1659.) and ſo held in 
thibited his bill to diſcover writings in defendant's cuſindy. The one Snag's 
lefendant placed that be purchaſed the lands of ſaid J. S. in 1675. for caſe Ibid. 

100l. withow! notice of plaintiff's title, But the plea was overruled (5), ( 4 "tif 
il, 1681. Neger, and Seale, 2 Freem, Rep. 84. on — 


the defendant deth purchaſe without notice, yet he ſball 

equity, for there, if the de. 
without notice, he ſhall never diſcover, ner make good the plaintiff*s title. Ibid. 
diſcovery and relief, when the bill prayed only q diſcovery, over-ruled. Hil. 


For tho'Mr. 
Attorney 
General be 
plaintiff, yet 
the relator 
is to have 
the whole 
benefit or 
loſs of the 
ſuit, and is 


\mſelf party to it, fer it would abate by bis death, Cc. and the king's name is only made uſe of 


dle ferm of the court, and be is not direfly concerned at all, and very little by conſequence ; and 
the ſuit is not for the &:ng's duty but the relator's intereſt. Said per Cur', Ibid. —A lea of 
v:larory mu: be pleaded ſub pede ſigilli- The plea continues only in force till the extlawry be 
reverſed, but hiaders all proceedings in the mean time; and when the outlawry is reverſed, the 


to anſwer the ſame bill. 
ub pede | gills, 


, and the validity of the plea can never after 


liſproves it. Mich. 1695. Parker and Blyebmore, Prec. in Chan. 58. 

7. Plaintiff's bill ſuggefied that defendant had lent him money, and 
bat he had truſted the defendant to compute the intereſt ; that there was 
2 miſcomputation, and that plaintiff bail paid more than vas due, there- 


ue, and how much was over paid. Defendant pleaded the ſtatute (d) 
gin uſury as to I-gal intereſl, Maſter of the rolls; the defendant 
all not anſwer as to legal intereſt, but he ſhall anſwer to what he did 
p-ceive n than the inter; for ſhall not a mortzazor have a bill a- 
£.nk the mortgagee to account and diſcover how much he hath recei- 


115? The Plea was over-ruled as to all but the words l-gal intere/. 
lich. 8 Ann. Anon. MS. Rep. | „„ 3 
8. Defendant pleaded articles made on his marriage, and that he wa 
2 purchaſer for a valuable cenſideration, and had no notice of the f 
eltlement z but would not ſwear this plea; ergo the plea was over- 
ruled. Hil. 1717. Marſball and Frank & Ux', Prec. in chan. 481. 
9. In pleading the ſtatute of frauds it is neceſſary to ſay that the 
agreement was not reduced into writing. So ruled per lord chan. 


Vrin. 1729. Muſſell and Cook, Prec. in Chan, 533. 7.8 
be 5 : 10. « &, 


ire the bill prayed that defendant might ſet forth how much intereſ/t war 


plaintiff upon paying 205 colts (if the plea is net argued) ſerves the defendant with a new ſubpena 
Ord. Chan. 98.—Excommunication in the plaintiff muſt be pleaded 


6. If ths ont replies to the defendant's plea, he thereby admits 
it tole good, if it be tru- 


he conſidered, but only the trath of it, as he proves it, or the plaintiff 


(4) 12 Cer. 
2. By this 

ſtatute lega! 
intereſt was 
61. per cent. 


: nd! now ei- per ann. but 
ed mate than the intereſt and principal, which is the fame caſe with afterwards 


by 12 Arn. 
c. 16. /eZ. 
1. it was re- 
duced to 50 
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[71 ] d. J. S. brought a bill toredeem, (ſetting forth that his late fats 
being ſeiſcd in fee of certain lands, mortgaged the fame to D. and tu 
at the defendant's deſire his father conſented that this mortgage ſhouj 
be aſſigned to dofendant, who thereupon promiſed that he would hel 
the father to a place, and take his intereſt out of the profits there 
That defendant never helped the father to any place, but inſtead ther. 
of, after the mortgage was forfeited, brought an ejectment, and turny 
him out of poſſeſſion : and alſo brought a bill againſt the father, vn 

(0). e. Af. Put in an anſwer thereto; and then the defendant by unave mean; (4 
ter the an · procured the cauſe to be heard ex pte, and the report made ex pt 
ſwer put in, and confirmed abſolutely. To the now bill the defendant pleaded th 
the — de- decree and report, and bath made abſolute, figned and zurolled. By 
a 9 Macclesfield C. (on the circumſtances of fraud) over · ruled the ple, 
| 2 ſeandslous ànd would not ſuffer it to ſtand for an anſwer, though it was object 
character to that according to his rule a decree might be ſet aſide by c&igindl (i) 
make an af- þ;{{; but his lordſbip _— that ſuch a groſs fraud as this, was a 
— nn wang abuſe of the court, and ſufficient to ſet aſide any decree. Trin. 1721 
had leſt his L and Manſell, 2 Will. Rep. 53. 1 = 
babitation, and (as he believed and was eredibly informed) was gone beyond ſea, upon which h 
got an order that ſervice of the ſabporze to hear judgment on the father's clerk in cour: mig: 
be good ſervice, whereas the father was then living, and publickly appeared in the next coun 
yt and upon this falſe affidavit and order the caſe was beard. Ibid. 74. | (6) The & 
cree being ſigned and inrelked, the plaintiff had no other remedy. Said per lor d chan. Ibid. 5. 
The ſtatute 11, The ſtatute of limitations is no good plea aubere the e//ate in 
A law is intruflee . Fer Cur', 9 Geo. 1. Lawly and Lawl,, g Mcd. 32, 3. 
leaded to a bill of Diſcovery, but it was over-ruled. EA. 1920. The Dean and Chapter: 
 Weftminfler and Sir Thomas Croſs & al, in ſcacc', Bund. Rep. 60. ——— Where this ſtatut 
was held not pleadable to a bill for tithes. Ibid. 213.——— Whe:e the ſtatute of limitation: 
was pleaded and allowed by one partner to a bill brought by another for the balance, and u 
account and ſatisfaction. Ibid. 219. 


12. Where a defendant inſiſts on the benefit of the Hat ue of limits 
tions by way of anſwer, he ſhall at the hearing have the &:xe benefit 5 
if he had pleaded it. Said per maſter of the rolls in the caſe of Mt 
and Turgiull, Trix. 1723. 2 Will. Rep. 145. 
was. 3. i decree was made in the exchequer againſt tenant for life 
Gee hag binder him from committing waſte, which decree end @ perpetual in 
; been ſet 2- fundion to Hay waſte Were ſcunded en a deed of ſettlement ; and upon: 
fide, the bill now brought (in canc.) to ſet that deed aſide, che defendant pleac. 
deed of ſet · ed the decree in the exchequer, but his plea was over-ruled. ict, 
v _— 11 Gee. 1. Wing and Wing & al”, ꝙ Mod. 109. En 

fell of courſe; and there was ſuch an appearance of hardſhip and oppreſſion in this cauſe, thi 

the court held it reaſonable to over-rule the plea; but told the defendant's counſel, that at ti: 

hearing they might take what advantage they could thereof, and then the court would cork: 
der how far this decree in the Exchequer fhall conclude this court in this cauſe. Ibid. 112. 

14. V. had made a contract with E. for land, and which E. atiign: 

to G. E. hadafterwards a decree for performance againſt !!. he berg 

th party to the contract; but decreed that G. ſhould ſtand in his pizcs, 

and indemniſy him againſt that and all decrees. After this . and b. 

come to an account, and mutual general releaſes are given, in whici 

the words all orders and decrees of the court of chancery are inſerted. A: 


terward3 upon petition E. has an order for intereſt from the time of ii. 

taking poſſeſſion, amounting to 700l. founded upon the decree ma tes, 

before the releaſes were given, whothereupon brings his bill to comp! K. 

C. to pay it, he being by the decree to ſtand in . s place. G. pleaded ll 

u relegje ſubſeguent tit decree; and it was allowed per cur, thou 
| ; 
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| 12 Geo. 1. Waters and Glanville, Gill. Eq. Rep. 184. 


Though a plea in bay be allowed, yet the plaintiff may reply 10 
wrath of it, and put defendant on proving it, and may except to any 


of the anſwer, Ruled on motion per King C. Hil. 12 Ges. 
16. Eq. Rep. 184. 

6. A bill was to be relieved again/l a judgment in ejeAment, which 
obtained by virtue of a purchaſe under a venditioni exponas of a 
for years upon tan outlawry of the plaintiff, who infiſted that his 
ta the lands was a fee, and not a term for 

injunction was granted. But defendant pleaded the purchaſe under 

ontlawry, and it was allowed, and the injundion diſſolved. Hil. 

Ges. 1. Robinſon and Hays, Gilb. Eg. Rep. 184. 

7. A bill was brought to redeem ſome lands conveyed in 1694. to 
ndant's grandfather, by plaintiff*s father, for 500 years, to be void 

payment of 1269. and intereſt. Defendant pleads, that he is a de- 
of theſe lands under his grandfather's will, who in 1692. purchaſed 
fer @ 200 years term, without condition of redemption, and had 

yed fifteen years quiet poſſeſſion. The court over - ruled defendant's 
We, for :. 
purchaſe may be true, for it may be only a term for years te attend 
inheritance. Hil. 12 Geo, 1. M-der and Birt, Cilb. Eq. Rep. 185. 
18. A. the mortgagee brought a Bill to fereclo/e, and B. the mort- 
zor brought a cre/ bill to redeem, on which was a decree ſar payment 
principal, intereſt and ccfts, or elſe to be forechſed, and on in ment 
be let in. B. died, and the account being taken, the plarariff hnding 

eſtate inſufficient brings a new bill of reviver, and partly a ſupple- 
mal bill, both to review the ferner decree and proceedings: and 
ewiſe to have an accaunt of the aſſets of B. and theteout to have ſa- 
ation fir @ bond which was given for a collateral ſecurity with the 
rrgage, To this bill the executor of B. pleads the former decree in 


s nct taken notice of at the time of flating and ſettling the accounts. 


[72] 


rsz upon which 


ing ſufficiently 28 to the mortgagez and the plea of | 


MU for 
tithes ſet: 
forth a bill 
in this court. 
1 1717 and 
a decree in 
1718 for 
theſe tithes, 
after iſſue, 
to try mo- 
duſes and 


, that the plaintiff leded bis ſatis/aFion, end had not ſ» much as vordict ſor 


prefied that, that ſatisſadien pas deficient, ſo that it does not appear 
t that he may receive a double ſatisfafion for his debt ; and that it 
as plain that he had net waived the mortgage by bis bill of re vi vor. 
inſiſted that it was the practice of the court ; that taking out of pro- 
i, or making uſe of any counter ſecurity, was in itſelf a waiver of the 
ecloſure ; and that a mortgagee had always hi; electian to waive and 
n the forecliſure, and have recourſe ts bis bend and covenant, if he 
ought proper, But per cur, the plaintiff by his rev ver has not 
ved the mortgage, or ſo much as /, efted a deficiency, ſo that the 
a muſt fand for an auer without liberty te except. Hil. 12 Ges. 
Birche*s caſe, Gilb. Eq. Rep. 186. : 
d and decree in bar of the plaintiff's now demand. Plea allowed per tet“ cur. 
ale M and MVystour, in ſcace', Buob. 211. 
19. A bill was brought by 4. the executcr and deviſee cf B. a- 
init C. and others, to have as account of great quariities ¶ bul- 
n, gocd. and effeds, to goool. value, put into partnerſhip (by B.) 
ith, and ſent by defendants to ſeveral parts in Aa and Africa, and 
bade an account of the profits of the {aid 
ſtead of anſwering pleaded (in bar of any diſcovery) the ſeveral act 
King William, for eftablijbing the Eaſt-India company, and t- 
ivileges granted te the ſaid company of trading to the ſeveral places 
alzoxed in the billy excluſive of all other perſons, and alſo the fer- 


feitures | 


id trade, The defendants 


the plaintiff. 
Defendant 
pleads that * 
in Trinity 
1921. he 


preferred 


his bill in 
Chancery to 
eſtabliſh the 
moduſes 
and had a 
dec:ee, an 4 
pleads the 


ſame ver- 


Hil. 1728. 
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The a& 
| ſays, That Thedefendant pleads the 13 Eliz. c. 20. ſed. i. againſt non-rci ins 


amy pait thereof not impropri 
| but every ſuch leaſe immediately upon ſuch abſence ſhall ceaſe. 


_ Gibb, Eg. Rep. 229. 


within a 


Anſwers, Pleas and Demyrrers. 


| feitures and penalties which any other perſon trading thither fill 
cur without licence from the company; and 4% pleaded the à 


the fixth of Ann. for granting further privileges to the ſaid cem 
[ 73 ] - Thi, court ſaid, 2 there _ no —_— to have a ditcois 
| yet ſuch plea muſt bavethe greateſt fridueſi and exatneſs, which! 
to ſupport wrong doing; and they don't ſay that either g. or thenſ 
had not a licence. That where two go on in an unlawful trade, 
Jeemed to have entirely auai ved that unlawfulneſs as between tbenſiln 
ſo diſallowed the plea, and the defendants were ordered to anſw 
Hil. 42 Geo. 1. Gaſcaygne and Sigwell al, Gilb. Eg. Rep. 
The reporter ſays by way ef note, that B. at the time of this trave 
a director of the Egſ-Iadia company. 1bid. 187. 

20. Bill againſt an executrix to have an.account 4 aſſets and ſztii 
tien of a debt of Gol. ſecured by judgment againſt the teftator, alledy 
2 deveflavit, Wc. The defendant by ſcbedule ſet forth the afſers, 
denied by her anſwer any waffe z and tor plea to any relief 1aid, ti 
ber teſtator 2vas in execution on the ſaid fſudgment in bs hife-time, | 
was diſcharged from thence by the expreſs order of the f army 
therefore pleaded ſuch diſcharge in bar, ſuch diſcharge being a ul 
of the debt both in law and equity z and the plea was allnued, Eg 
12 Geo. 2. Beatuiff and Garaner, Gilb. Eg. Rep. 190. 

21. A bill was brought for diſcovery of tithes by a leſſee of a par 


no leaſe to in bar; and held to be a good plea, both as to the diicovery and; 
be NA lief. Per Gilbert C. B. Frice, Page and Hale, barons. F2/ter 116; 
or pccleGaſe 1+ (in Scace”) Quiiter and Muſſendine, Gilb. Eq. Kep 228. Ad 
tical pro- B. ſaid, that 2 confl, udien could be too liberal to make perſyns eius 


motion with ſale care of their pariſbes (a). Ibid. 230. See Bunb. Rep. 210, 2 
kong Sher rated, ſhall endure longer than while the leſſor ſhall be orciar 
reſident and ſerving the cure of ſuch benefice <oithout abſence above 80 days in any ene year (i 
h (b) Year ſhall not reter tot 
era, but muſt be intended a ſolar year, i. e. 36g days, and the abſence any Bo days withis 
compaſs. Per Gilbert C. B. and Price and Page barons, in the caſe of Quilter and Muſnda 
(a) Vide Grounds and Rudiments of Law and Equity 230. 
22. If a bill be brought by an Heir claiming by &cſcent againſt wn 
ther /ugg fling ſome fraud, and prayinga diſcovery, if defendant pl 
be is @ purchaſer for a valuable conſideration, ſuch plea which goes! 
the plaintiff's title is always good 6475 as to the relief and diſc 11m 
Said per Page baron in the caſe of Quilter and Muſſendine, Gilb. lf 
Rep. 229. 1 
23. So in caſe of a bill for an account againſt one as bailiff, ſage 
ing fraud; if the defendant pleads that at ſuch a time he did accius 
he need not go on and ſet out an account. So ſaid per the ſame bato: 
Ibid. | 
The court | ; 
held, that a procure plaintiff to be made deputy to defendant's ſon, as clerc ef 
parol pro- houſe of peers, or otherwiſe to provide for plaintiff, in conſidetatu 
— weg Of plaintiffs inſiſting upon and ſoliciting in procuring a reverſion 
pertormed me g 5 3 
upon a con- one of that place for defendant's ſon, which defendant now enjoſe 
tingency efendant pleaded the ſtatute of frauds, and that the promiſe was 1 


which may in writing, nor to be performed within one year; and alſo the ſtatut 


ans] not of limitations, that the promiſe was made above fix years before i 
happen | | | | | | : hy 
year aſter the making, is void within the ſtatute of frauds. And ſo if made above fix yeat- 

fore the bill or aQtion brought, is barred by the ſtatute of limitations though the contingenc?' 
*:me of performance happens within the fix years. Ibid. Bu: ſce che contiary held in Bac. Ab.. I. 


24. Bill for a ſpecific performance of a promiſe by deferdan! 1 


Anſwers, Pleas and Demarrers. 


led. Plea allowed in both reſpects. Trin. 1726. in Scacc', Rey- 
and Cowper, 5 Vin. Abr. 524. pl. 47. 
. J and B. were intitled to a perſonal eſtate by the ſtatute of diſ- 
tions (4), and an account thereof was ſtated between them; after- 14 
1s A. by bill demands a diſcovery of particular items, ſuppoſed not 1 43g 
iſed in it, and yet at the ſame time allows the account to gon 4 
been fairly taken. Defendant pleads the ſtated account in bar : that it ought 
it was inſiſted for him, that either the items muſt be denied in not to be 
cular, by falſifying them, or ſaying they were not allowed, or elſe made with- 
charge muſt be brought in z but that here neither of theſe ways og} aq 
en, fo that the plaintiff would unravel the account without point- teſtator's 
gut one error in it. Lord chan. allowed the plea, and ſaid, this death over- 
nct be fuffered. Mich. 3 Get. 2, Burke and Bridgman (6), 2 ruled, and 
Rep. in B. R. 272. 1 
, with liberty to except. (No coſts.) Tris. 17 20. Hart and King in ſcacc', Bund. 64. 
ho _ is > caſe reported by the ſerjeant in his Reports of Caſes in B. R. yet it is 2 
ery . | 
b. A defendant in his pleaof a purchaſe for a valuable conſideration, 
n deny notice; if the plaintiff replies to it, all the defendant has 
is to prove his perchaſe ; which if he does, the bill will be diſ- 
4 with coſts (c); and in ſuch eaſes it is af material if the plain- (e) por o- 
ves rotice, for it was the plaintiff*s own fault that be did nat ſet therwiſe 
the plea to be argued, in which cafe it would have been over-ruled. the defen- 
1730. Harris and Ingledew, before Sir Joſeph Jetyll, maſter of dant wight 
alls, 3 Hill. Rep. 91, ga. | — 
ho having ſound that the defendant had made a ſlip in his plea, might decline arguing 
nd reply to it. Ibid, 94. | VP 5 
>. The court ordered the rents and profits of a lunatick's eſtate to 
committee fore the maintenance of his perſon and the care and ma- 
ment of his eftate. The lunatic dies, his adminiſtrator brings a 
againſt the adminiſtrator of the committee for an account of the 
nal eſtate, and alſo of the rents and profits of the real eſtate of the 
tic received in his life-time by the committee. The defendant 
ds this order in bar of ſuch part of the bill as ſought to compel him 
count for theſe profits, c. and the plea was ordered to ſtand for 
nlwer, wit baut liberty to except (d). Note; no traud appeared in (4) It ap- 
ommittee's having obtained the order, or that the court was ſur- pears from 


d in it. King chan. Eaſt. 1731. Sbelden and Mr. Juſtice Forteſcue the report- 


d & al, 3 Will. Rep. 104. er's book, 
| 3 | 0 that on mo- 
t was alledged that the matters in difference were compromiſed, it was therefore prayed, 


the plaintiff 's bill might ſtand diſmiſſed without coſts, which, on hearing counſel for the 
dant, who conſented thereto, was ordered accordingly. Feb. 27, 1925, 3 Will. Rep. 111- 


(B). 
8. The ſtatute of limitations is =o good plea where the bill charges 
ad; but then it ſbould be charged by the bill that the fraud was. 
wered within fix years before the bill filed (e). But in the princi- (e) Lord 
caſe there being a charge of great frauds, and ſome circumſtances Farring- 
f not fully denied, the defendant was ordered to anſwer the bill, 9" Gg 
d liberty for the plaintiffs to 3 and the benefit of the ſtatute ;,;> ..* 


arg 28 2 


imitations to be ſaved to the defendant. King C. Mich. 1732. cale in point. 


b-Sea Company and Wymendſell, 3 Will. Rep. 143. | 
9. In the caſe of the Sourh-Sea company, in whom the eſtates of 
late directots are veſted by act of parliament of the 7 G, 1. cap. 


27. 
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27,——where the ſtatute of limitations might have been pleady 
gainſt the late directors, it is pleadable againſt the company, whoſt 
in ſuch directors place. Soheld pw King C. in the caſe of the 5, 
Sea company and HWymondſell, 3 Will. Rep 143. 
30. So in the cafe of an afignee under a commiſſion of bankry, 
who, though he claims under the acts concerning bankrupts, and i 
by virtue of the aſſignment, yet as he fands only in the place % 
4 | Ban Hupt againſt whom the fatute of limitatizns is pleadabl-, ſo i Ih 
L751 (che ailignee) liable to be barred thereby. Said per lord chan, M 
in the caſe ſupra. Bid 144. | 
31. The detendant pleads to the whole bill, and on arguing the; 
it was ordered to fand for an anſwer, without ſaying ne way er i 
whether the plaintiff might except. After this plaintiff puts in ex 
tions to the anſwer, ſuppoſing the plea te be ni as an anſwer, Ty 
C. (on having precedents firſt looked into by the regiſter, and beim 
tisfied what had been the courſe of the court in ſuch caſes) held, f 
when the court orders that the plea ſhall ſtand for an anſwer, ui ;/ 
ſaying more, it muſt be intended a ſuffirient anſwer, an iu icy! 
(a) Vide 4 ſwer being as ns anſwer (a) ; wherefore in the principal caſe they 3 
Will. Rep. being taken to be a ſufficient anſwer, and xo expre/» {iber:, tO i 
558 the exceptions were diſcharged. Hil. 1733. Silas and 
. LE A En” 
In all caſes 32. In a plea of prechaſe, defendant in his denial of notice, dun 
of N of rbat at the time of mating bis purchaſe, and paying bis pn be. 
— ah he had any nitice of the plaintiff*s title, & c. And Talbat C. held, f 
| ſettlement, notice before, is nctice at the time of the Purchaſe; and that the pu 
woticemuſibe will in ſuch caſe, on its being made appear that he had notice ej 
denied, tho" he liable to be convicted of perfury ; wherefore his lordſhip held the 


ab well enough. Hil. 1733. Jenes and Thomas, 3 Will. Rep. 23. 


and it may be ſufficient to deny it either by the plea or anſwer, notwithſtanding the objet 

that it ought to be in the plea, ſince all the defendant has to de is to prove bis plea, for the 

fendant is not to prove a zegative, vin. that he had zo notice. However it ſeetns beſt to f 

notice both in the ples and anſwer By lord Parker, Hil. 1119. Aſbton and Curnes.—The 

determined by lord King in the caſe of Wefton and Berkeley, 17 July 1729. Both theſe a 

3 Will. Rep. 244. in a note to the caſe of Jenes and Thomas, . | 

33. Defendat pleaded to a bill, and died before the plea cam 

to be argued. Plaintiff revived, and upon coming on of the 

Talbot C. was of opinion that it could not be argued, but that « 

% L, If it dant's repreſentative muſt d de nevo. 14 December 1735 K 

ws 4" Micklethwaite and Calverly Sal. Rep. in Eq. Temp. Talbu 3. WM... 

1933. Teporterby way of M. B. ſays, chat the reaſon ſeems to be, veal 

the repreſontztive may have a ꝓlea to defend him without den; 

the merits; for if an executor or admin iſtrator can truly plead /? 

admin ſiradit upon a ſcire facias at law, (which muſt always iſſu | 

ſuch caſe) the execution can only be de Bonis teſlatoris guands aci 

rint, but the @/zver of the teſtator in a court of equity will bind 

ecrxecutar who has aſſets. lhid. 

Cee. 34. 3000). was to be raiſed by a truſt term in a marriage ſe:t!ah'*"* 

e, for portions of ſuch daughters as ſbould be living and unadvancei, 35 

re aſſigna- the futher at hisdvath. There being ſeveral daughters, B. one of 35 

die ia <qui- after ſhe came of age in the life-time of her father, and vhilit ſhe 

ty, if made unmarried, releaſes all her ſhare in the 3000l. to the owner of , 

es "iſe 

but here no conſideration axpears, and at jaw a poffibility may be releaſed ; but 4% f 

mand in 19 under a truſt, and therefore ſbail be ſupported by a conſideration, Said ff 
chan. Ibid. | | | 
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eritance. B. marries, the father dies, and a bill is brought by her 
(2nd, as in her right, to have her ſhare, Oc. defendant pleads rhe 
eleaſe in ber. Lord chan. ordered the plea to ſtand for an anſwer. 
il. 1734. Robinſon and Bavoſer, 3 Vin. Abr. 155. Pl. 29. 
35. Bill to ſet aſide an award, and 7 be relieved ogainſt an a ion at Nete; Mr. 
v on the Bond »f ſubmiſſion. The defendant pleaded as jo fo much of 9 
5 bill as ſought to ſet aſide the award, and ſtaying the defendant's * 
toceedings at law 3 4 he jet farth the ſubmiſion and award ts be gd been e- 
nirly made, &c. But the plea was orcr-ruled, becauſe it covered too qual to, or, 
nuch; for the pliintiff in all erents is inticled to relief againſt the 76 
enalty of the bond, though the merits are with the defendant. Pct- exceeded the 
„ and Daty, Mectie 1734. 3 Fin. Abr. 135. pl. 6. in notes. penalty of the 
A. by rel agreed to leaſe certain mines for 21 years, in prurſu- bend. whe- 
me whereof plaintiff entered and ſorght for lead, and now ſue for 2 =_ _ 
iſcevery and perſer mance of the agreement. E oa pleaded he ;, nd 4 tithe 
atute, and that praintiff after his entry quitted the miner, and never t any relief. 
wifted en bis bargain till defendant had diſcrvered the ail. Benefit Ibid. 
if the plea ſaved to the hearing. yu and Lleyd, MS. Notes (2). (a) Q. Term 
37. In the pleadings of a purchaſe or mortgage, the defendant vught aad year. | 
o ſhew, that the wonder or mcrtgogay being or pretending to be ſeiſed 
n fee of the premiſes, dil make ſuch conveyance or mortgage, Wc. o- 
herwiſe the perſon undertaking to ſell or mortgage may be a mere 
ranger, and have no intereſt in the premiſes, though he takes upon 
jim to ſell or mortgage them. Said by lord Talbot in the cafe of Head 
nd Egerton, E. 1734. 3 fill. Rep. 281. | 
38. After a plea put in there can be x3 motion for an inzundin till 
he Plea is argued ; but the c:ur!, at the inflance of the plaintif, will 
perd the arguing of the Plea, and will give leave if the plea ſbꝛuld be 
ver · ruled, that then the plain'iff may move at the ſame time fer an in- 
anZion. Said per Tall C. Mich. 1735. in the caſe of Sir William 
lumpbreys and Orlando Humphreys, 3 Will. Rep. 396. : 
39 The bill was for a ſum of money due te the plaintiff*s wife. 
he defendant (who was her brother) pleaded a releafe made by her, 
pen ſecuring to her ancther ſum b; bend, which rel-aſe was executed by 
er a5 d ſingle woman, ſhe living as ſach at that time in the houſe of 
he defendant; and mor-:wzr, that after the marriage came to be known, 
be huſband (the plaintiff) had accepred intereſt, and thereby ratified 
er act. Lord chan. Hardꝛwicte perhaps this may be a 2-94 defence, 
but it is sf proper for a plea. A Pea is proper when the matter of the vyhen « 
ie ſerce can he reduced to a fingle point, which will bar the plainti s plex is pro- 
lemand (b); end then it is of uſe, becauſe by having the judgment of per. 
ve ccurt upen that point, the parties are ſaved the ex pence of an exami- (6) * 
alia: But where many circimſlances gs to the Defence, as in this caſe, 100 52 | 
t is of no ſart of uſe, becauſe there muſt be an examination afterwards chere. 
whether thoſe circumſtances be ru or ſulſe * and it would be highly 
!mproper that the court ſhould firſt give judgment upon the circum- 
ances, and that an examination ould come afterwards, Auzuſt 
1739. Chapman v. Turner, pleas and demurrers after the laſt ſeal, at 
nceln's Inn Hall, MS. Rep. Ath. Rep. 54. pl. 16. = 
40. If a broker is employed by an executor to diſpoſe of the eſtate, with- 
at charging kim unth ſome particular collufion or concealment, he may 
lemur; er if the nature of his employment doth appear, he may plead it, 
in the caſe of —— and Atkins, 17 December 1742. at Linc:In's Inn 
all, where a bill was brought againſt A. to charge bin with the re- 
eit of the eflate cf B. and he pleaded that he was employed as broken 
Yee extcntor, and the Plea was alle l. MS. Rep. | 
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40 (F) Demurrer (a) ;—— What ſtall be a good Cauj F 


marrer is 
tion of the ee k f . 
deiendant; which admitting the matters of fact, or ſome of them alledeed by the plaintif ; 
his bill, to be true, ſhews, that as they are ſet forth by the plaintiff himſelf, they arc ings. 
tient for him to proceed upon, br to oblige the defendant to make anſwer unto; and then 
fore it demands the Judgment of the court, whether the defcndave ſhall be compelicg to 
make anſwer to the. plaintiff's bil}; or to ſome certain part therref —— Demurrer to a bil cer. 
taining diſtin matters and parties; and allowed. Bunb. Rep, in ſcacc; 69. Note; combina, 
on muſt be denied on ſuch a demurrer. Ibid. 27. See 1 Vers. 416, 463.— Tho“ an aniwer he 
the original bill, you may demur to the amended part. Ibid. 126 -- V here n ple or demur, 
is over - ruled upon hearing, nd the defendant anſwers alſo (even by only denying comiiina;. 
on) the defendant is not obliged to put in a farther anſwer until the plaintrff bath put in er. 
ceptions; but if the demurrer is to the belt bill; and over - ruled, defendant muſt aniyy 
without exceptions, Ibid. 123. | 


1. H. Sciſed of the manor of W. worth 1 10l. per ann. and of a far 
 <** in V. worth aol. per ann. articles to ſell the manor to B. ani 
if that the manor were not worth 1100. per ann. he would make it iy 
with the farm lands. B. got « decree upon theſe articles, which 
was fo panes, that the whole farm was by general words included. 
A. exhibited a bill to have the decree explained ; to which B. demi: 
red, and demurrer allowed. Per lord chan. and baron Turner, 1 
February 15 Car. 2. Read and Hanby, 2 Freem. Rep. 179. 
2. The beir of a mortgagee exhibited a bil/ to babe the mortgags 
redeem, or elſe to be forecloſed. Deſendant demurred, becauſe the en. 
tutor, dub might have title to the money, vas not made a party, and the 
Vide 4 demurrer allowed. Per lord ebancell or and Brown J. 12 May 16 Cr. 
2 Rep. 2. Freaks and Hor ſely, Ibid. 180. e 
Lese, le. Anon where's bill was brought Againſt the Feir of the mortgagee to redeem, 
and neither the executor nor adminiſtrator were made parties; and this exception being taken 
at the hearing of the cauſe, lord chan. wwould net proceed; for if it ſhould fall out upon the i. 
| count, that money ſhould be paid by th- mortgagor, that js to be paid to the executor or al. 
miniſirator, and net to the heir; ind ſo the account ought not to be controverted Without then 
privit7). | | | | | 
2 Freem. 3. A er gter of J. 8. deceaſed, | prefers his bill againſt B. for 4 di. 
Rep. 188. covery of the eſtate of J. 8. ſuppoſed to be in his hands. B. demurs, be. 
an. cauſe there is no executor or adminiſtrator of J. S. plaintiff or defendar:; 
and held to be a good demurrer, becauſe if no perſon Twill adminiſter, 
the plaintiff as creditor may z and it is neceſſury that the executor or ad. 
 miniftrator ld be a party, becauſe they may perhaps ſhew how tht 
wad demand is ſatisfied. Mich. 1692. Conway and Stroude, Ms. 
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4. A Bill prays a diſcovery, and chargeth the defendant with pre 
| ay (A) D feffing the Roni'ih religion To this r oo becauſe be 
Vid. P. 378. is not obliged to anſever to that which will ſubjed bim to divers penalties. 
Ca. 1o0. The demurrer was allowed, and it was ordered, that he ſhall not anſwe 
1 _ part which concerns bis rel gion. Wynn and Doughty, Mich, 8 Am 
[J. Rep. 5 58 | Tone, | | 

F. A. ſe'ſed of land, and B. of a fee farm iſſuing out of it, paid tax 
= * after the rate of 1s. and 34 — , and we be or the fee. 
farm at the rate of 4 at which the land-tax was; B. brought bis bill, , 
and prayed that A. ſhould ſet forth the calue of the land, and what ren 

he received, and what he had paid for taxes. A. demurred, and demw- 
rer allowed, notwithſtanding Sherington's caſe was cited ; the wha! 

mattes there app-arirg, and this being on a demurrer, which was mac? 

the difference, Hil. 9 W. z. Pickering caſe, 12 Med, 171. 


* 


Anſwers, Pleas, and Demurrers. 


6. Bill in the dutchy for lands z the def »dant demurred, becauſe 
the plaintiff aid not prey aver the land: to be within the dorch, 
which is a circumſcribed juriſdiQtion ; and the Jomurrer u bel. peed 
by lord Lechmere, chancellor of the dutchy court, King C. |. and *” 2 
Page and Reeves barons. Eat. 10 Geo. 1 Lord Congrpfh,*s cafe, | 781 

Mea. 9. | 2 
. On . demurrer to the whele bill, if the demmrer be all awed, the 4 Will Rep. 
| bil is regularly cut of court. Vide the caſe of Lord Coning/by and Sir 390 
Tiſeph Tetyll, Tit. Amendment, P. 59. Ca. 3. * | 

8. In a bill againſt the Eg, [nia company, an cer of the it bas been x 

cempany Was made a defendgnt.in order to diſcover ſome entries and vſua thing 
orders in th- bo:ks of the company. The «fficer demwred, for that for a plain- 
it unt 12 77 much as pretended by the bill that he was any WAY in- tiff. ia or- 
tereſled in the matter in queſli:n, and that his arſwer could not be COINS 
read again the company, but that the plaintiff might examine him y. 3 
23 2a witneſs ; and that it was plain the plaintiff could have no de- the book - 
cree againſt him. But Tale C. ober- ruled the demurrer, I, there k pct, or 
ſhould be @ failure of juflice, in regard the company tan anſwer no 2 _ 
other wiſe than by the.r c ſeal, ani are nit liable t @ f roſecu- — 2 
ian fer perjury theugh their anſwer be never ſ+ ſa'ſ-, no inſtance of de endahte, 
ſach demurrer having ever been allowed, and no manner of incon- bo have 
venience can enſue from obliging tuch officers to anſwer. Ti gn. vot demur- 


1734. Leb. and Aal, 3 Will. Ech 310, 312. Vide Tit. Anſwers, fe dut a- 


F ſwe ed; 
whereas if 


Sc. (C) Ca, 3. and the note there. 
this d- 


murrer ſhould be allowed, the officers of companies are ne ve - hkel to anſwer again ; and 
though the plaintiff be intitled to a diſcovery, (as.in the p. incipal be plainly is) he wou d 


never be able to get one; and conſequently these would be 2 tailu:e of juſtice Said ber 


Lord Chan. [bid. 312 Though his enſwer c ingot be read agaialt che company, yet u 
be of uſe to dir & cb. ary + . to pen his interregateries + IR obtaining - 3 
corery. Per Lord Chan Ibid. 312. is 2 Nn. rule, that =? ene need be made @ party 
ageinft whom, if breught' te a bearing, the'plaintiff can have ne decree. Thus a refiduary le- 
gatce need not be made a party ; aud ior the lache reaſon ins bill brought by the croditers 
ef a bankrup! againſt the aſſig nces under the commiſſien, the bankrupt- himſelf need not be made 8 
party. By the muſter of the rolls, in the caſe of De Golls and Ward, Hil. 1732. Though 
with regard to mak ng the bankrupt a party, it ſeems tormerly to have been held othe wile. 
See 2 Vern 31. And hWwever the cule leit down by his heuour may hold in general, yet 
the determination of [.ord Talbot, in the I. of Wych and Meal above, appears to have been 
ſounded on great reaſon and juſtice | 3.970. Rep. $41. in a note | | 


9. A defendant' may demur at the bar ore tens, but then on its 
being allowed b cannot have his cel. Taba: C. J. in. ty 35. Tourton 
and ler & al, 3 Will. Rep. 36 374, ———"Vhat is laid in the 
caſe of Durdant and Redman, 1 FILE. Caſe Ar. P. 42. Ca. 4. that 
es/ts cught to be paid ſer a new demurrer inſiſted on at. the bar ore te- 
nus, is not now the practice. 2 Mill. Rep. 371. ina mite. 

10. It a bill is brought by a.crediter or a reſi duary legatee againſt: 
the executors, and other refiduary legatees, without tome ſpecial 
. reaſon, as inſeluency, colluſen, or the like, which makes, it neceſ- 
ſary to go into equity z this may be demurred to. Bickley and 


| Dodingtong MS. Vote, ((). Term 


11. A bill alledging a cuſtom touching church aſſeſſments, pray ing * Lear. 
an injundtion to a ſuit in the erclefraſtical court, genturred to and uf 
lowed. Dunn and Crates, MS.' Notes, SR 3 
12. Any man made a. party. that is net charged to clui an intereft 
may demar, for he cught te be examined. as. a witneſs 3 and therefore 
A e where 
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Anſwers, Phat, and Demurrers. 


where a hl was brought againſt A. to diſcover letters that would be 
evicience in a cauſe between C. and D. and to produce theſe letters in 
evidence z A. demurred, and the demurrer allowed. Vernes and 
Term guisbur-, MS. Notes (d). 4 
OO. © 14. FJ. $ brings a bill againſt B. his father to recover divers ſums 
of money from the father, and alſo 10,000. on a fal- bond of above 
fventy year: ſtanding. The defendant demurred as to that part of 
the bill that prayed relief on the bond, or to recover the money due 
therein ; for that rhe plaintiff bad a remedy for the ſame at law, the 
bond appearing to be in his cyflorly, and tales in Fis own name, and 
the demurrer was allowed. Vide 3 Will. Rep. 395. 
[ 7 9] 14. The bill was for a diſcovery, and to perpetuate the teflimony 
Fes of A. rho coul I prove the allegation, which was an uſuriou: contract, 
viz. a bond of 4000l. dated Day of Auguſt 1720, from the plain- 
tiff*s father to the defendant Green, in tra for the defendant Monk, 
upon which the plaintiff s father (then a commoner) had allowed 
101. per cent. premium, and ſo had received only 3600]. The 5:// 
did at pray r-lief, nor offer to pay what was really due, The de- 
fendants ſeverally demurred and anſwered, and by their anſwer of- 
fer-d to accept what was flated by the bill to have been received, &c. 
(The bond had not been put in ſuit.) And for cauſes of demurrer 
the defendant: Jbewed; iſt, That the diſcovery ſaljedled them to a 
penal flatute. zdly, That the coure ought met ta e teflimony 
to deflroy their debt. And Lord Chan. Hardwicke held the firſt a 
good canſe of demmrrer, but not the ſecend ; and declared the courſe of 
the conrt to be, that where one cauſe ef demurrer was good, and the 
other ill, the demurrer muſt be overruled. ko greg rho ot the fake of 
the precedents he could not allow the demwrrer to land as to the f. 
cauſe : but over-ruled it, with a direction that the defendants 
Should net be obliged to anſever as to the wſury. Augufl , 1739. The 
Earl of Suffolk and Green and Monk, at Lincoln's Inn Hall, MS. Rep. 
TVC 0 


(4) 
and 


(«) Where, (G) Anſwering (a), Pleading and Demurring to the 
5 FW 4s 7 oh . 

=. foul ame Bill. (b). 

an anſwer, | | | | PFDs | 

the court are equally divided, they are over - ruled of courſe. Buzb. Rep. in Scacc. 47. 

| (6) Altho? defendant was in contempt, yet Cur" gave him leave to plead, anſroer and 
demur The corporation of Scayberough and Jackſen, May 28, 1918, is Scacc Buab Rep. 

251. The reporter ſays, the ſame day it was declare fer, Cur”, that for the future, where 

the defendant being in contewpe prays time to unſwel, if it is granted, he ſhall enter his 

appez ance with the ri giſter. Mil. e 8 5 = 


| Prec. in 1. 77 S. had a legal title, but the deed by which be claimed the e/- 
_ Chan 58. tate being le, he brought hig 3 to ſer it wp, to which the 
| n - war defendant anſwered as to part, and pleaded himſelf a purchaſer for a 
WM Hou at Valuable confederation, without notice, Oc. J. S. replies to the 
the hearing 5 . pPlea, 
was of pj» 7 9 8 x 2 8283 | 
nion that the plea was good ;, but ſeid the queſtion was, whether the court could new con- 
| fider of that at all, the plaintiff having admitted the ple te be goed, by replying te it, and no- 
| thiag being now in queſtion, but whethey it be true or net; and Fic ſhould not be ſo, no 
Plaintiff would eve: ſet down any plea to be argued, but would reply, and put the deſen- 
dant to the charge of examining, and then conteſt the validity of the plex at the hearing; 
and befide., the defendant would be prevented from making ſuck other defence as he migh 
by relying on his plea, | | 


Anſwers, Pleas and Demurrers. 


, and defendant proves his and J. S. proves no notice up 
28 5 the 1 of 8 the maſter of the rolls p.m 
opinion that the plea was good. Mich. 1695. Parker and Blyth- 
more, MS. Rep. 

2. It is a rule in equity, that the anſwer over-rules the plea, 
where defendant anſwers. the ſame ii ings he infiſts upon in his plea 
that he ought not to anſwer to, 20 Far. 1717. Earl of Clanricard 
and Burk, 4 Vin. Abr. 422. (W. a.) pl. 1. | 
3. Defendant has leave to plead, anſwer and demur, but not 10 
demur alone, The defendant demur: and anſeers only by denying 
combination, or ſome ſuch trifling matter. This is in effect a de- 
murrer only; ergo (et aſide. Per King C. Tris. 1725. Stepbenton 
(or * and Gardiner & al, 2 Will. Rep. 286. 

4. So where a defendant obtained the like leave, and anſwered 
only by denying, and demurred to every other part of the bill. Held 
bs Lond Chan. that he ought to anſwer ſome material ſad of the bill, 
and the demurrer was Nr with cofls, Attorney General and | 
——, 4 Vin. Abr.(W.a.) pl. 2. 1 

5- On time given to anſwer defendant may put in a plea, for 9g 
that is an anſwer, and on oath, but cannot put in a demurrer, Ruled , He, 
by the maſter of the rolls, Tris. 1728. Anon. 2 Will. Rep. 464. (aid ir h 3 


termined in Lord Staffird's Caſe, who pleaded after Time prayed to enfever. Ibid. But wi; it! 
Time is given, or a Commiſſion granted io Anſwer, caly without more, defendant cat Wie 
demur, or Plead and Aniwer, E. 2721. Philips and Winter in Scacc. Bund. Rep. 74. ca. 1 + Vf 

| | 5 A Rt 


6. A defendant cannot demur and plead, or demur and anſwer to 
the ſame part of a bill, for the plea, Sc. over-rules the demurrer. 


King C. and Raymond C. J. Mich. 1730. Jones and Cem Straffrd 
& af, 3 Will. Rep. 79, 81. 1 
. A bill is brought by the lord of a manor to recover a fine for 
a copyhold, on a ſuggeſtion that the defendant was admitted by 
attorney, but ſometimes pretends the attorney had no authority to 
make ſuch admittance. Defendant anſwers as to part, and demurs 
as to relief, demurrer good. Mich. 1732. Nerth and Staffird, 
3 Will. Rep. 148. Ep | | 
8. If an account flated, and releaſes, are plended ts a bill, to ſet * 
aſide an auard, and to have an account ; and defendant ſwears the A. 7 


G 2 accounts 8. C. cit | 
| SS | | itas a M , Wh 
Caſe, and ſtates it thus : A bill was brought againſt the deſen ſant x Supercargo for an 4 ' 
count in 1741, who in his Anſwer ſet forth that there was a Submiſſion and an Award. : 10 

Releaſes given. A Bilt was n w brought to ſet afide the Award, at leaſt ſo far as related 
a particular Parcel of Goods charged to have been fold by him to J. & abroad, io the Amor ⁵ 
of 10000l. ſetting forth that Plaintiffs had received an Account of this Tran ſactien fince | 1 
Award; and ſuggeſts that defendant had cenccaled all this from the Arbitratort, omittin. BY 
out of the Account laid before them, and that the Sale of theſe Goods were ente ed in p: [ 
ticular Book, Cc. The defendant as to diſcovery and relief pleaded the firmer Proceedin | | |" 
Axwards, Releaſes, & c Lord han. ſaid, that the Rule, that Awards cannet be ſet aſide as 
for Pas tiality or Corruption, is tes narrow ; for if there be Fraud made Uſe of hy erther / 

. Parties to miſlead the Arbitrators, that is « Reaſon; ſo in Caſe of a Judgment at Law., % . 

Decree beie: And the Fads charged am unt to this, as ſupp: efſirg the Book, Ge. 

| omitting Goods out of Account laid before Aibitrators. Defendant denies ſuppreffine t , : 
Book by Anſwer z but if he did ſell, and not enter or not diſcloſe, that amounts to theſai | {|| 

Thing; and the defendant is affeQed by this as well as the other. The Plea goes: too 

being for Relief 26 well as for Diſcovery : for if Defendant be not bound to diſcover, ' 

Plaintiffs can prove their Cale, it is tos much to ſay they are not intitled to Relief. 17 *Þ 

Eg. Abr. P. 57. Ca, 16. but nt S. P. | | 3-8 
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Anſwers, Pleas and Demurrers. 


Accounts taken by the Arbitrators were true Accounts, but does not an- 
fever particular Concealments and Fraud: alledoed in the Bill, the Plea 
is bad, as the following caſe will evidence, ———In 17 30. a bill for an 
account was brought againſt defendant, a ſupercargo of the South- 
Sea company. At the hearing all matters were referred, an award 
made, and mutual releaſes executed. Plaintiffs now brought a new 
bill, ſuggeſting that fince the award they had received information of 
effects to the value of 119,000 dollars, concealed hy defendant from 
the arbitrators. Defendant pleaded the award and releaſes, a d an- 
ſwered, that the account taken by the arbitrators was fair and juſt, 
but did not anſwer to the concealment particularly mentioned in the 
bill. Talber chan. It is a rule, and ſo are the expreſs words of the 
ſtatute, that awards made between parties ſhall not be ſet aſide but 
for corruption or - partiality in the arbitrators ; but there are other 
reaſons equally miſchievous and proper to be relieved againſt in this 
court; as where there is fraud and concealment in either of the par- 
ties. It is true arbitrators are in the nature of judges, and in ſome 
reſpeQs have a greater latitude, not being confined within the rules 
of law or equity, and therefore may make ſuch allowances as could 
not be admitted in courts of judicature : but as at law, where judg- 
ments. are abtained by fraud or ſurprize, nothing it more common 
than to ſet the judgment aſide z ſo upon decrees bills of review 
are daily brought in this court where evidence ariſes chat could not 
be come at at the time of the decree, there is the fame reaſon in 
the caſe of awards ; and in this caſe it cannot be imagined that de- 
fendant had accounted for theſe matters, ſuppoſing the fact to be 
true, for this would have occafioned a conſiderable difference in the 
TY Award; ergo for this reaſon the plea was over-ruled, and defendant 
11 put to an _=_ over. Seuth-Sea Company and Bumflead, 15 March 
1734. MS. Rep. 3 3 3 
to : 9. If a denurrer be to part of the plaintiff's bill, and an in/ufi- 
he de- cient anſwer to the reſidu-, yet the plaintiff cannot except until the 
nt as- demurrer is argued, and this according to the courſe cf the court. 
to i. 1734. Londen Aſſurance and Ef- India Company, 3 Will. Rep. 
f af- 326. 8 e | | R 
„ an | > 25 "YE 
only as to relief, the plaintiff may except to any matter of di ry before t & ar- 
75 that at, n A of 8 br covered by the blew. youu | 2 150 2 
on a motion to di charge the exceptions; and Mr. Versen, who was for the motion, did 


ards admit the courſe of the ceurt te be ſo. 14 December 17 19. Note, the lord Parker 
time before ruled it in the ſame manner. 3 Will. Rep. 329. in a Note, | 


” PRE? 


1" 8 A VIII. 5 | 
E Ahppeals. 


da, 1. FINCH ſeemed to hold, that an appeal would lie from the Lord 
Mayor's Court in chancery, as it doth from the Grand Seſſions 
are in Wales; but it will not out of the exchequer, becauſe the plaintiff 
there comes by privilege as debtor to the King; and all the courts in 
t MWeſtminfter-hall are upon a level, and of equal antiquity, Mich. 
ter 1675. Auen. 1 Freem, Rep. 312. 


ee or order ig the court below is fgned and inreled, Forteſ, Reb. 10. 


f . + * ; s ns 1 | 


Appeals. 


roll. to his Lord/bip, or from him to the Houſe of Lords, no n-w mat- and i 


ter not in iſſue in the cauſe bel ſhould be ſuffered or inſiſi-d on; and — " F : ih 


his lordſhip ſaid, that rather than give way to a precedent of ſuch ge- 
neral inconvenience as this would be, he would diſmiſs the appeal, 
though by it the plaintiff were forced to bring a new bill, or a bill 
= review for his relief. Trin. 1710. Thompſon and Waller, Prec. in 
Chan. 295. 8 | . 

3. An appeal lies from a decree made in the [le of Man, by the 
king of the [/land, to the king in council here, though there is no re- 
ſervation in the grant made of the Ile of Man by the crinun of the ſub- 
jeds right of appeal to the crown. Mich. 1716. Chriftian and Corren, 
before a committee of council at the Coctpir. Lord C. J. Parker af- 
ſiſting at council upon this occafion ſaid, he thought that the King in 
ccuncil bad neceſſarily a fur ſditicn in this caſe, in erder to prevent a 
failure of jaſlice. 1 Will. Rep. 329. 


4. On an appeal from the roll, to Lord Char. the cauſe is open, Gi. TM 


7 
” - 
* * 


can againſt the decree, for the decree is to be inrolled as lord chan- , 8. “ 


and the party 13 at liberty to read new proofs, and offer what he _ Y 4 


cellor's decree, and the appeal is only to give his lordſhip an oppor- P T7]. 
tunity of hearing what can be offered why his lordſhip ſhould not fign rule is 4 
and inrol it as his decree. Fr lord chan. Trin. 1718. Wright and wy 9 
Pelling, Prec. in Chan. 496. "fer ol 
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titioners it is open, Tris 1726. Hayward and Colley, Sel. Ca. in Chan 14 ——_—— οο,f , 


| caſe is 
but on a rel eariag only fo much as is petitioned againſt; if all do not petition, only (© 1 


| 14.— On afpeal may bring new matter, but ia Review muſt procee'| ex ciſdew als, 1 , 


there be « clauſe to receive new matter. Tris. 1925, Pepping's caſe, Sel. Ca. in Canc. 4 
king in council. Vide the caſe of Sir Jobn Fryer and Bernard, Mich. 
1724. 2 Will. Rep. 261, 262. 
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5. An appeal from decrees made in the plintations lies only to the { . 
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6. No appeal lies from an order made by the lerd chancellor (whom Ne; N 


his majeſty by his royal ſign manual had intruſted with the care, c. *i5 car 
of idiots and lunaticks) touching /unatich:, to the houſe of lords, 


— 


. 
| $8 
ord ct 4. 19 g 
. '# l f » Sb 
does ne WEB: 


44 =D 


but only to the king in council; the cuſtody of idiots and luna- ,, cha MR: 


ticks being in the . of the king, who may delegate the ſame to lor, bæ 
ſuch perſon as he 


ſign manual. Reſolved in dom. prac (after long debate, and read- ny 


ing the ſtatute of 17 Ed. 2. de preregati vd regis of idiots, c. 9 und 


« hw at 
— — 1 


all think fit by writing under his majeſty's royal author i 1455 


A — 22 


7 4 FI! 
er 4 4 * 


i110.) 14 February 1726. ex parte Pitt. In conſequence of the particu #41: 
above reſolution, an appeal was brought before the king in council, power ' 1BRT 
where, after ſome debate touching the juriſdiction, the matter of Jw'il's Jabs 
appeal was heard and determined May 15, 1728. 3 #!. Rep. 108. . 
and the notes there. | | 4 . 


7. An agreement was ſigned by the parties, and by conſent made 
an order of court to ſubmit to ſuch decree as ſhould be made, and 
neither party to bring an appeal, yet the cauſe allowed to be reheard. 
Hill. 1733. Buck and Fawcett, 3 Will. Rep. 242. TS, 
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C A P. IX. 


Apportionment (a). 


(A) In what Caſes, & econt”, 


I, A By deed made his heir tenant for life, with remainder 
* over, and charged the eſtate with a ſum of money to be 
raiſed by ſale. of the inheritance for any number of years not 

_ exceeding 21, or for 99 years, determinable upon four lives. The 
tenant fer life ght his bill, that there _ be a contributions 
and net that be w „ to 
bear the lead of the wh:le charges, but that while inheritance 
be apportion-d and bear a part of the burthen, Plaintiff's 


3 ] vis. that the money ſhould be raiſed by ſale of the land for 99 years, 
or of the inheritance z and this muſt be the conftruQion, for a men 
cannot alien the inheritance for a number of yearsz and when the words 


it, that the whole charge may not be thrown upon tenant for life, 
who is heir of the family. Lord chan. ſaid, if he could help the 
heir he would, but that the words would not bear it; for the perſon 
who made the deed having taken ſuch nice care that it ſhall not be 
| ſold but for ſo many years, and the words cannot poiſibly admit of 
a conſtruction that the whole fee may be aliened. Hil. 6 Ann. Hele 
and Wynn, MS. Rep. | — | 


the uſe of A. for life, remainder to the firſt, c. ſon of the mar- 


the intereſt ariſing therefrom to be paid to ſuch perſons as ſhould be 
intitled to the rents of the lands when purchaſed and ſettled accord- 


mortgage, and the intereff payable half-yearlyz A. died in a broken 
part of the half- year. Macclesfield C. ſaid, (as the reporter ſays he 


pd ſtrator. 77in. 1723. Edwards and Lady Warwick, 2 Will. Rep. 
171, 176. | | | | 
C. 1, ind the notes there. 


may 
counſel argued, that the words are capable of a double conſtruction, 


of a deed will bear a double conſtruction, the court will fo conſtrue 


2. Money was covenanted to be laid eut in land, to be ſettled to | 
riage in tail male, remainder to A. in feez and in the mean time 
the money being i0000/. was to be placed out upon ſecurities, and 


ing to the above limitations, The 100001. was placed out on a 


J underſtood his lordſhip) that though A. died in à btoken part of 
e tde the half-year, yet this intereſt ſhould not be taken as rent (a), but 
bf Jen- ſhould be apportioned, and a proportion thereof go to 4.“ s admini- 


TY 
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Apportionment. 
By a truſt in a marriage ſettlement, portions for daughters were 

to 2 raiſed payable at 18 or marriage z and maintenance in the mean 
time, payable half-yearly, wiz. at Lady-day and Michoelmer, till the 
ions became payable. The eldeſt daughter attained her age of 

18 on the 16th of 4 1727. and her maintenance had heen paid 
till Lady day 1727. the queſtion was, if any proportion of the main- 
tenance was to be paid from Lady-day to the 16th of Aug. And the 
maſter of the rolls decreed maintenance to be paid for that time in 
ion ; and his honour ſaid, that maintenance is always favoured, | 
ing for the daily ſubſiſtance of children, and not like intereſt (5), (5) 7d the 
which is only for delay of payment of what is due ; but here the por- dove cio, 


tion is not due till 18 or marriage, and therefore no delay. Mich, She e = 
1728. Hay and Palmer, 2 i'll. Re | 7 court ap 


* 1 portioned 
4. Upon a petition at the rolls by Sir Rebert Raymond C. J. and incereſt on 
Yentris, Eſq; adminiſtrators with the will annexed to the late lord * g 
C. J. Holtz and being alſo app»inted truſtees by the court to exe | 
cute the truſts of the ſaid will, (the executors and truſtees by the 
iid will having renounced their truſt) for direction of the court 
on this caſe, wiz- The reſidue of the teſtator's pe] eftate was - 
decreed to be laid ein the purchaſe of land, to be ſettled according 
to the diredions in the willy and uni! proper purchaſes could be 
made, the money was to be put cut on rament or other ſecuriti -c, 
unt the approbetion of the after; and the intereſf of the money 
was to be paid to the truſtees, to be accounted for by them to ſuch p-r- 
| fons as ſbiuld be ſucceſſtuely intitled to the rents of the lands when 
Purchaſed, according to the wiil, &c. Part of the tra money was 
inveſled in South-Sea anmatie> ; Mr. 7. H. being tenant for life, 
(with remainder to his brother Mr. R. H.) dies 25th of January 
1728, The widow and admini/tratzr of J. H. claims an apportion- 
ment of the halſ-year's dividend ot annuity due and paid the lady- 1 
day next ofter ber buſband's death, as interq due to bim at the day | ien 
of bis death; on the other hand R. H. as next in remainder, inſiſts, [ 34 ] _ EH 
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that in regard his brother 7. H. the tenant for lite, died before lady- 
day 1729. when the half-year's dividend or annuity became due 
and payable, he, as next in remainder, is inticled to the whole di- 
vidend, as he would have been to the whole half-year's rent, 1ithe 
money had been laid out in land. It was ordered that the baif-year's 
dividend ſhall be apportioned to the truitees, and that ſo much thereof, 
s by computation was due to J. H. at the day of his death, ſhould 
be paid to the adminiſtratrix, and the reſidue to R. H. the next in 
remainder; for that theſe annuities are in nature of intereſt, which 
| though payable but balf-yearly, (as intereſt is often reſerved on wort- 
gages and other ſecurities) yet where intereſt is given for life, it is | in. 
Always computed to the day of the death of the tenant for life, or W118 {| 
to the day of paying the principal. But as to a/ claim by her 6 
as adminiftratrix to her huſband, as te the gr-wing intereſt of Goool. 
South-Sea annuities, which were J by the trufl-es 11th of Auguſt 
1727. in order to raiſe money for a purcbaſe, from the lady-day next 
before ſuch ſale; the court was of opinion that ſhe was not intitled 
to any allowance for intereſt of that ſum, tho" the truſtees having 
purchaſed the ſame in the middle of the half-year, when three months 
intereſt had incurred upon them, and Mr. J. H. had made an al- 


lewance 


E Agrable in 


- Affgnment. 
lowanee' for ſo much intereſt as was incurred at the time of the pur- 
| chaſe our of his eſtate for life, and the fums ſo deducted by the 
truſtees out of the next dividend were added to the principal truſt 
money yet the court would not make her any allowance for the 


| intereſt incurred from Lady-tay 1927. to Auguſt the 12th following, 


- when the annuities were ſold z becauſe they being ſold to make 2 
purchaſe of land, F. H. the tenant for life, would be intitled to the 
growing half- year's rent at Vicha®lma, in lieu of intereſt, and ought 
not to have both. Per F-kyil maſter of the rolls, Hil. 3 Ges. 2. 
Raymond C. J. and Yentris, 3 Vin. Abr. 18. pl. 3. 


Fot more relating to apportionment vide tit. Contribution and Ave- 
rage 225. and alſo tit. Rt 704. 
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Aſſignment. 


- (A) Of what Things (or Intereſt) it may or may not be. 
A. de i 1. AUT Tr will nt proted the offignment of any chiſe in afin, 
aQion is aſ- unleſs in ſatisfaGien ef ſome debt dur to the affignee; but not 
oguity nyons when the debt or choſe in ation is affe ned to one to bi. the affionce 
| eenfileration owes nothing precedent, ſo that the aſſignment is waluntary, or for mo- 


paid, but ney then given. Per lord keep. Bridgman, 10 Jul, 27 Car. 2. 


there muſt ® V 0 p. . . y ; Bop | 
Bo ons 1 Amon. 2 Freem. R p. 145. Ca. 185 


deration. Vide 1 Pol Eg. Caſts Ar P..44.'C. 2.————Pide alfo the following caſes, 
aud che reſpeQive notes to each caſe. oth | 

2. An Affenment by a wid, (juſt before her ſecond marriage, 

and withaut the privity of her ſecond huſband,) of a term of years in 

truft for herſelf and ci il, held good; bu' a power reſerved therein t 

diſpeſe of the remainder of the ſaid term after the deceaſe of herſelf and 

child, held Toid, becauſe ſuch remainder not being diſp:ſed by her be- 

(ide this fore marriage weſted in the huſband. Eafter 1685. Blithe's caſe (a), 

caſe. 2 Freem. Rep: 91. 2 Ko OW: het 

| Comynis's 3. A Bill of exchange was given by A. for value received; B. aſ- 

27 43. er. fen, it to C. for a juff debt 4, C. brings an indebiratus aſumpfit on thi 

erp, bill gi A. and had judgment; A. brings his bill te be relieved a- 

| ga A this ulgmenr, becaufe ther was really dd value received at the 

Time of giuirg this bill, and C. would have no prejudice who might Hill 

| | | | reſort 


3 Affirnment. 5 
7 to B. upon bi: riginal debt : It was inſiſted upon, that A. might 


Freem. 
ife for 50 Rep. 80. 
and Courte 


zep, Hil. 


it, came be- 


o ſed the 


2 Freem, Rep. 238. | Pm — 
du bis intereſt to D and lord keeper (having taken time to conſider) held th's aſhgament to 
ee good, and (ſaid, this was a flronger caſe than Lampett's, becauſ- the firſt deviſee being for 4 
erm of go years only, the deviſor had a remainder in him for the reſidue of the term; but in 
umpatt's caſe, the deviſe being for life, the deviſir had goth ng but a mere poſſivil-ty (6); and 
tis lordſhip ſaid, this was the c e of Sheriff and # rotham, 2 Cre. 5-9. and was like Lecroft's 


Jie; but in caſe be bed overlived the go years, then the execifrr of the deviſer ſhould have bed 
t daring the life F B. as when 2 devife in made % . and the heir male of bis body ;, if he diet 
ithout iſſue, then to B. and bir heirs; this will get es ar elbe Mate of A. ſo as to make him te- 

paxt in tail general, for he Gall bade it only to him and the Feier male of bis bedy. Lid. 281. 

a) A poſſibility is afigneble in equity it made upon gesd confideration. Vide F. 68. votes to C. 

t. F. 8g. C. 12. 13. 14. P go. C. 18. 1 
5. J. S. being drawn in to execute a conveyance of bis effate, which 

ie being ſenſible of, makes his will, and thereby dewi/es all his eſtate 

1 the f1/Þ place for payment ef his debts, and the ſurplus for other per- 

viz» His creditors brought a bill to be relieved againſt the convey- 

inc, and to have the lands ſubjected to the payment of their debts. 

ind lord keep. and the maſter of the rolls held, that this was but in 

ature of an _ of redemption, which may be aſſigned: and that 

s J. S. himſelf might have come here to be relieved azainſt this con- 

'eyance, ſo may his deviſcez tho' urged that if theſe deeds had 

deen _ obtained, (which was denied) yet this deviſe was but 

n nature of a right of action, which was not atliznable; and there- 

re the creditors could have no benefit of it. Hil. 1700, Blake and 

%%%, Prec, in Chan. 142. TD re ET 


6. 4. 


[86] 


aſe, cited in the reQor of Chedingten's cale—and held that FB. took no eftate for life dy implice- 


— 2 — — 
R —-„ * ys I 
— * — 


8 


INE ni ron yn mv nn ere 
pe 5 . * * — Se * 


a. 


_ T 
— * — 
X 4 — 4 — 
5 — 
— , gr = — 2 


—— — 
_ 5 2 22 
— — 


2 
＋ꝗ—kV3 So 


4+ 1 
— acts — 
N — 


. 


— — 


Cyr Ie Dont IS 
< - —_ — Ag erred non — E er Rr ers, 


+ 
- 220 
CIs Wed 
* . — Sr 
— — 


2 Do. - 


4 4 * 


8 r 4+ + ö . - p - ” * - ” — * 
* — 1 . N = * . W 5 * 22 ' : mY p _ 4 —_—_— oh e "<< . — 
q oo - * * ** : * * 2 ** 4 ö . — a 0 — 22 po —— 2 2 

_— = '% : - . — 
. PI 3 N — * ets WE. — ä N * , 1 i v | 
$442 „ 3 1 1 1 . bi 9 , Aa . 7 * ” - — +» 4 py — 2 * vw — = 
, * c = U ö . of o 9 6 * . 4 " . » * p . = # e 
j F . 5 * » 2 a . * ae * — 4 1 k * * * ia » a / > 4 — N D p 3 
4 . * - TA. — . - 7 - 
N _ 
- — "1 ' 
, : x . 8 — 1% v 1 5 4 - * -— * 
oe . 4 ** * > 42 . - *. - <a 4 * »—> & 3 —_—— * — FY 
N w. Pn * © * = J 
— — n — a 0 — —— — 1 R m- 
44+ — — — 9 _ 4 — C . . . . . - = — 
— * * Nr * * . — 2 
* = * _— - 
— — -- - ' — 
| : — — 
N 8 ? X 1 2 > , "4 Te o 
9. 4 — = — 22 3 * — «KL ES - _ 5 
= y * * - - 85 2 * * > 4 A 7m» * 1 . "=, > 
i - . Cs I 1 =2ADJ 
= _ = 
- + Sew — -_ 
. — — — - — — 
3 * « - — 
— —— — — — — — = pn " — : 
he. - . —— . — — — — 1 = 
n - — - — - = 3 
— — 2 - — — — 2 = 


—_—4 7 > 
— — — - 
— * 
— — Mas 


- > ww =; wt 
todd —— ay 


— 
F e . ꝗ . ] w S. ooo» 
. * wv 38 


—— 
. - 4 4 
— - 
- Ks” . . a 
„ erer 
25 P _ — ——ů 
— : PALE. ei Dn 


IS ooo ha 


— 
4 


4 
: „ 
* 
1 
14 
14 


— —— 
— = . > 
UBS ⁰ 


— 
2 2 K oo. 


— we — — —ůꝛ— 2 — 

—— —u—— ä 11 4 
Sw » 

— — — — * — — 1 r rr 


— — 
—— 


8 


Aſſignment. 


Here i n 6. A. fora certain ſum had articled with the city of London to1;; 
equal privity à pipe, which ſhould not convey leſs than 19 tun of water an hour n ſign 
gate, n® Stocks Mark-tand Cheapfide ; defendants and one Houghton, ubs unnd i. 
N 10 party to the hill, and of hers, ubs were not brought to hearing beſut fron 
= — the pipes laid, employed Houghton to take a leaſe from the city of the, f In 
and as to its waters to himſelf, but they had agreed among themſelves that ther, 50.— 
187 ſhould be goo ſhares of that leaſe, and that Heugbton ſhould have 35 . 
. ſhares to himſelf, and the other 600 ſhares were to be to the other p. {iſ the © 
Sher. ties in other proportions. Hexghton took a leaſe accordingly for 51 yen iP" f 
gain, that at 2600l. fine, and 7ool. p-r ann. rent, and covenanted for himſeli cri 14010! 
not materi- bis aſſigns to Pay the rent, &c. by indenture of ſame date with the 
al, for there leaſe, and made between Ho:zhron and four others, (two of which 


— = — were _ brought to hearing). Heugbten aſſigns this leaſe to thi. 
a bed ber. four perſons, in truſt for himieif as to 300 ſhares, and for their ort 


gain, if fair beneſit as to 600 ſhares. A. lays the pipe, which did not carry abort 
_ end without five ton of water per hour, and the leaſe proved a very hard bargain; 
frand, and Houghton failed. The city brought their bill againft the 4% 
decreed, ns the leaſe to pay the rent in arr ar, amd the gr:wing rent, and t: fer. 
If it had form the other covenants in the leaſe; and as againſt A. it was that ij 
deen a good Houghton bad not fully performed bis articles 2with the city, be migt: 
one; and it 4e it, that the other deſenaants might have the benefit of them. Lil 


is plain here keep. decreed th he rent for the time paſt 
| p. deer the aiſignees to pay the rent for the time paſt, bu 
. would make no decree that they ſhould continue the payment of ü 


ſiurpriſe in during the term, for they are chargeable no longer than the privity d 
this caſe, eſtate continues; and if they can ailign it ever, that ground of tie 
for the in- charge is gone. Eaffer 1701. City of London and Richmond, Aler;r, 


denture Be= af, Frec. in Chan. 156. 


and his aſſignees bears date the ſame day with the leaſe, and recites it, and what the fine 2 
rent was, and then agrees to divide it into goo ſhares &c. laid per lo. d keeper. 10 15). 
— Vera. Rep. 421. 1 Ven. 56. Eafter 101. S. C. ſtates it thus: that the city artic:ed wit 
A. to lay a pipe as 2 oreſaid, and that while this was doing, they tieated with H. and grane! 
| kim a leaſe of this water, in conſideration of 27 fol. fine, and yool. per tent 15 years. That . 
ufligns over the leaſe to defendants R. D. G. and B. but it did no! appear that G. and B. 20. 
_ .cepted the aſſignment, which was in truſt ſor ſuch perſons as ſhould buy ſhares, the whole be. 
ing divided into goo ſhares, valued at iol each ſhare. That the pipe would nut diſcna ger 
dove fix ton per hour; ſo inftead of being a beneficial bargain, it would not produce above 3 5 
Fer anx. H. being inſolvent, and rent in a'rear, the bill was brought againſt the affignert 
of the leaſe, as allo againſt ſeveral who h-d bought ſhares, to have the arrears ot rent paid 4a 
the growing kent, and the performance of the covenants in the leaſes. iſt, It was allove! 
that H. ought to be a party, but that all the ſharers ought not; the affipgnecs by divicings 
it into ſo many ſhares, having made it imp: aQticable to have them all beiore the court. 26), 
That poſſibly the aſſignees might not be liable at law, if it was an incorporeal inheritance, Haſerte 
for they had no privity of eſtate, yet enjoying the thing demited ought in equity to anlve ecordi 
the rent: but it was agieed the decree ought only to be for the ariears of tent, fioce tin Wd cover 
aſſignmentt, and what ſhould incur nd become due whillt they ſhould continue the polleibu, Wl 3 
but if they ſhould get rid of it by aſſigning over, they were not to be prevented from lo doing 2 en 
equity, or to be flecre«d to pay the rent during the reſidue of the term, or longer than they cor: {HIgnnn 
tinue in poſſeſſion; and how ia an aſſignee named or not named is bound to perform covenanti to the 
in a leaie, the cale of Spencer 5 Co, 16 @. was cited. It was objected that the rent ele:red he ori 
being 7e0l per ann. and the real value not 300l per ann. it was againſt the rule of equity 9% 1 mo 
to decree in ſpecie ſuch a ha d and unreatonable bargain; to which lord keep. aniweied, *! 
| beneficial bargain will be decreed in equity, ſo if it happens to be a loſing bai gain, for the lam leath, 
reaſon it cught to be decreed It was objected, that the affignees in this caſe were but iu r of C 
| mature of truſtees to: the other fharers, and equity ought te decree againſt the ceſtuy que trult, 1. 
net againſt the truſtees; ſed non alkcatur, Ibid. 411, 413. | | "7 


It is incum- 7. One having a bond, receives the money due upon it, and i ey; 
bent on the | | 5 ter wah . that 
aſſigne / of | 8 | e i ad that 
2 bond to be informed by the obligor concerning the quantum due upon ſuch bond, which iE father v 
neglcAs te do, it is his own fault, ad be ſhall not aite:wards take advantage ot bis ow la 

es, Said per his bonour, 1 Hill, Rep, 491.—1 Strange 244. | 


* 


Ajſig nment, 


g it as a ſecurity for a juſt debt; the aſſignee cannot ſet 
we: equity, which being ſatizficd before, can receive no 
from the alignment. Said per the maſter of the rolls, in 
Turton and Benſon, Mich. 1718, 1 Will. Rep. 497. Vide 

5.— and Prec. in Chan. 52 . | | 

rdiaxjbip is not aſſignable. Fer lords commiſſioners, Hil. Lide tie. 
the caſe of Eyre and lady Shaftſbury, 2 Will. Rep. 121. 5" "WY 
unt for life with power to make a ſointure of 500l. per ann. 4b4. 
ation of marriage and 10000l. covenants to make ſuch join- 
lies without doing it. It was held, that the articles are a 

eſtate, and that by the execution of them the covenantor 
nuſſee for the feme, and that ſuch truſt is dewiſeable and of- |, 
equity. Mich. 1722. in the caſe of lady Coventry and lord [ 88 ] 
Med. 19. | | 

0 — from king Henry 8. granted certain lands to the 2 Med. Ce, 
e. of G. in truf{ that whenever the leaſe made by ber to P. a. > vp 
e ſhould aetermine, that they the mayer, &C. would make a 2 8 
to trem the ſaid P. and B. or to the beirs of the ſaid B. at f en 
on requeſt on payment of 20 marks, and under the yearly reading the 
o marks, for the term of 31 years, with the ſame covenants, proots it ap- 
the old leaſe z and upon the expiration of the ſaid term, 3 chat 
„Kc. were at any time, on the requeſt of the heirs of the % more 
rant a new leaſe to them in the ſame form. The plaintiff than zl. 
;ſtins (Defendant Heſhin's father) were coheirs of B. and in paidto 
ia, the father got an aſſignment from the plaintiff of his 3 2s 
al. conſideration only, when the lands appeared to be of the iy per 
zool. per ann. Therefore plaintiff brought his bill againſt aGgameat, 
Heſhins ( ſn and execut;r of ſaid H. 222 to ſet aſide this and chat the 
asobtaineu by fraud and impeſition, by mifinfor ming the plain- benefit 
r1pbt, and againſt the mayor, &c. to have a leaſe made to plain- thereof was 
endant Holkins as coheirs to B. and according to the covenants than 1 N 
inal leaſe, The defendants by their anſwer acknowledge er ann. to 
tiff and defendant H. are coheirs to g. and that A. made ſuch Heſkins the 


enants in the original leaſe : that plaintiff for Sol. paid him tut twelve 
ant's father, ailigned all his right in the ſaid leaſe to him, aid leaſe 
other deed covenanted that he (defendant's father might was uner- 
cf his name in taking a new leaſe, &c. and that his name pied at the 
nſerted in ſuch new leaſe, in truſt for defendant: and that time tbe 


ccordingly made a new leaſe todefendant's father, (accord- ou +. Fg 


covenants in the original leaſe) without naming the plain- ,ggnment 
iefendant Heſkens, and denied fraud, &c. The court ſet and that it 
uügnment, and decreed a new leaſe to be made to the plain- zppes ed by 
to the heirs of H-ſkins (the father) according to the cove- ® !*tter 


ie original leaſe made by A. and defendant H:fkins to ac- . * 


a moiety of the protits, &c. during his tather's life, and written by 
leath, and to pay colts. Hil, 10 Geo. 1. Evans v. Heſtins d- ſendant 
ty of Ghaucefler, MS. Rep. | 4% 
7 | ft , ep ther to 
\ | = | | plaintiff 
that he and the plaintiff were to pay 2gol. to the city for a fine, on rene wing the 
a they were to pay only 20 marks, and no more; and all that the defendant Hoſtins 
» that the lands Were not of ſe great a value at the time of the affignment as they 
ad that the city inſiſted on 1501. fine, which was true; but the reaſon was, becauſe 
der would have a leaſe made to him excluſive of the plaintiff. 1614. 85. 
| | The © 
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1 


FO Aſſignment. 
Tire n- t. A. being bound to pay J. S. a ſum of money yi 


fingent in- after his death, gave a nite by way of collateral ſecurity 
3 money ſboula be paid out of ſuch arrears of rent as ſhould Fs 
ble in equity death ; the benefit whereof plaintiff now prayed by the 
than at law, the maſter of the rolls ſaid, this aſſignment or agreement 
mo by = void, for it cannot create any ſpecihc lien, becauſe the 
80 Bil. vi g. the arrears, was not then in being, nor is it to take, 
Sed Vide the A."s death, and then it is too late, for the arrears then he 
following of his aſſets liable to his debts generally; and this differ; 
caſes. That caſe of off-rechoning or of pay, due or to berome du-, & 
[ 89 ] caſes were objected) becauſe in thoſe caſes the thing allizy 
9 tain, and the aſſignee has a certain intereſt, but notwithit 
« term is aſſignment or agreement, he (.) had it till in his pos 
„ = ceive all the arrears, and ſo defeat his own aſſignment. 
þ 4. cr lad, Gray and ducheſs of Hamilton, 3 Vin. Abr. 155. pl. 23, 
was (inter af) determined in the caſe of Theobald and Diffay in dom" proc in ai 
1 Will. Rep. $74 in a note. | | | 
A choſein 12. A chrſe in ain, though not aſſignable at law, 
action is not equity, where the huhu may aſſign it alone, as he my an 
afſignabie of the wife's perſonal eflate;, ſo may 2 contingent intereſt vi 
Mum r huſband has in right of his wife; or a poſſibility of 1 ten 
years, pears from the caſe of Theobald and Diffay, decreed nit by! 
whichi» on. clesfield, afterwards affirmed by lord chan. King, and lat 
ly a cbattel the houſe of lords; which, though not good ftrial; , wi 
_— ſignment, yet will operate 45 an agreement, where for ; 
Uh low) by conſideration. 2 Mill. Rep. 608. 


the huſband without the wiſe, and alſo the truſt of ſuch a term. Vide Parker ui 
tit. Baron and Feme, P. C 


The caſe of 13. If A. deviſes 10:0!. to R. payable at her age of 25. 
2 * intermarries with F. 3. who together with his wife hen an 


was cited, Aligned over the ſaid 1000l. legacy to . for a valuable 
(ride tit. a- tion. King lord chan. held this aſſignment to be good, 
 greements, . was intitled thereto, with intereſt from the time the 
Sc. P 21. to the age of 28. Eaſter 1731. Dute of Chandss and Tait 
Ca. 19 Rep. 601, 600. 


Which was | 
an ag eement concerning a much more remote f2/ibility than that in the p incip 
yet lord Macclesfield eſtabliſhed it by a decree. Trin, 1923. —where the huſda 
the wiſe's le acy, Payable out of an eſtate in reverſion, vide the caſe of Athins wi 
Mich. 1 Geo 1. 075 Eg. Rep. 88 and 1 Vel. Eg. Ca. Abr. P 45. C. 9. S. C. 
the wife was an infant when the aſſignment wat made, yet that could not be mate" 
| had been of age, and joined, the deed as to her would have been void, and ſhe 

pleaded non eff factum; but being a berſonal thing, the huſband alone might hate 
2 Will Rep. 608. . | 


Vide bie 14. A continzent intereſt or poſſibility, and which mij x 
eaſe abridg- by the bankrupt, is enable by the commiſizners. Sit / /* 
ed, tit. bank- maſter of the rolls, Mich. 1731. Higden & aP, and # 


- "8 ay 
| _ s Will. Rep. 132. 


Vide the cafe of Jacebſen and Williams, 1 vol. Eg. Caf. Abr. P. 64. Ca. 7. cite 
eaſe.—S C. 1 Will, Rep. 382. more fully reported. | 

To ſupport 15. If a man in his own right be intitled to a bone 
this opinion | F | 

the caſe of | DP | 
Burnet and Kinaflon was cited 3nd relied upon as in point. Vide 1 vol. Eg. G 
C. s. ach edit. with my references, —(b) A choſe in action will not weſt abſolutely f 
by the marriage. Per lord chan. King and Raymend C. J. in caſu Jones and Cen. & 
Mich. 1730. 3 Will. Rep. 87. 


_ Aſrgnment. 


gion, he may aflign it, thoug1 without any conſideration z 
» the huſband is poſſeſſed of a choſe in action in right of 
ar, in which caſe he has no abſolute title ro it (5), but 
It to endeatour lo reduce it into 7 if he can, during 
ines of bin and bis wife which if ne does not do, and he 
ame will remain as it was only in the wife. Admit- 
u:{cl, on all ſides, and King chan. was of the ſame o- 
Fin. 1733. in caſu lord Carteret and Paſcha!, 3 Will. Rep. 


tharon poſſeſſed of a choſe in a ion, as he may releaſe 
;, ſo if he ſhouid aſſign it for a valuable conſideration, it | 
90d (c). Agreed in the ſaid caſe of ler Carteret and (e) Is Equi- 
© 1733. 3/1 ill. Rep. 199. Secus, as it ſeeins, if there J 
„en. Ibid. | 


a ſcme ſole has a decree to hold and enjoy land till a ul go | 


d marries, and then the huſband and wife continue in the meat de gi - 
allign it, f-r this is an equitable extent, and to be taken as 2 2 
were it a legal extent; in which caſe ic is plain that the who mar- 
one may aſſign the extended intereſt. Per. Id, ch. King. ries, and by 
aſe of lord Carteret and Paſcball, T. 1733. 3 Will. Rep. 4 ow 
Vide P. 133. C. 5. Ibid. 201. | ie in poſe 


Wl the truſt of a term to which his wife is intitled, accord ng to u ſolemn reſolution of 
and which was affirmed in dom. proc in Sir Edward Turner's caſe, vide 1 Vern, 
270. Tuder and Samyne, cited by King C. in the caſe of Lord Carteret and Faſ- 
1733. „ | 
ol. was 40 be raiſed by a truſi- ter in a marriage ſettlement 
of daughters as , be living, and no! advanced by the 
is death, There being ſeveral . e. B. one of them, 
of age, in the life-time of her father, and whilft ſbe was 
releaſes all ber ſhare in the 3000). to the awner of the in- 
B. marries, the father dies, and a Gill is now brought by 
rright to have her ſbare, &c. Defendant pler4s the releaſe 
| inſfled,, that this bare of B. though a poſſibility only at 
the releaſe, qa, aſſignable in equitz, though vet at law; 
ſame reaſ.n might be releaſed in equity, and that poſibili- 
able in equity; and cited Higdes and Watkinſon, Tibbals 
, Caſes in parliament, 16 March 1729. lord. chan. faid, 
in action, and poſſibilities, are afignable in equity, if made 
ation (a) but here no conſideration appears; and at lau a 
uy be releaſed ; but this is a demand in equity under @ truft, N 
ye ſhall be ſupperted by a confiaeraticnz and ordered the e 
xd for an anſwer. Hil. 1734. Robinſcu and Bavaſer, 3 ag * 
55. pb. 29. | | the notes 


Py to this head vide tit. Bares and Feme, P. 130. alſo the 


A] (B] P. 132. IC] FP. 137 (J]. | 8 
| | | Gray and 


_ Dutcheſs ef 


(a) N 


Nota. vi de 


88. E. I 1. 


CAP. 


o her is paid, and ſhe is in poſſeſſion of the lands under this If « judg- | 


ge. till the baron's death 3 the huſband alone in his life- ente 4 ia 


and extended, the huſband alone may affign over this extended intereſt, 


there. Vide | 


Hamilt:n, P. 
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and may aſſert ſuch their agreement in their ſubmiſſion, or the condition of the bon 


court ſhall be thereupon made that the parties ſhall ſubmit to, and finally be conclude] 


| law or equity, unleſs it appears on oath that the arbitrators or umpire miſbehaved th 


next term after ſuch arbitration made and publiſhed to the parties. —— The cout 


ward x rule of court. inſtead of the ſi 
Geo. 2. Harriſon ad Grundy, 2 Strange 1178. 


[91 ſ 


(A) Award for what Cauſes ſet afide ;— +; 

„ Concerning Submiſſions, and Awards made puri 

2 a Rule of Court, according to the Stat. W. z. 
* * E » , 

18. 2 4 enaRs, That after the 11th of May 1698. all merchants and others def: 

any controverſy (for which there is no remedy but by perſonal action, or ſuit in equi 


bitration, may agree that their ſubmiſſion of the ſuit to the award or umpirage of 1 
mall be made a rule of any of his Majeſty's courts of record, which the parties i 


miſe: And upon producing an affidavit of ſuch agreement, and upon reading and fig 
fidavit in the court ſo choſen, the ſame may be entered of rechid in ſuch court, ant 


arbitration or umpirage; and in caſe of diſobedience thereto, the party negieting a 
ſhall be ſubject to all the penalties of contemaning a rule of court, and proceſs ſhall if 
ingly, which ſhall not be ſtopped or delayed by any order, Cc of any other cout 


and that ſuch award was corruptly or unduly obtained 

Sec. 2. Any arbitration or umpirage procured by corruption or undue means (hal 
and ſet afide by any cou t of law or equity, ſo as ſuch corruption or undue prattice 
plained of in the court where the rule is made for ſuch arbitration, before the liſ 


bench held, that on this ac they could not rec ive any complaint to ſet aſide an4 
the ſubmiſſion was made rule of court, and that a conſent in the ſubmiſſion bond to 
ubmiſſen, would not warrant their interpoſig, 


1. TYILL to ſet afide an award made purſuant to a rule 
in B. R. for miſbehavicur in the arbitrators upon i 

The plaintiff and defendant entered into an arbitration bc 

ſubmitted to make it a rule of court, and an award wa 


| ras 13/8. 
rant to the ſubmiſſion by rule of court, but the plaintiff . ., 
award applied to the court of B. R. to ſet it afide, and made ſe * 
jections to it; and the court being divided in opinion, 2 Abit 


made to hear counſel why the award ſhould not be ſet ahi 
afterwards the rule was diſcharged ; but the court being i 
opinion, the plaintiff could not obtain a rule for an attach 
non-performance of the award, and therefore brought 1 


Award. 
pon the arbitration bond, and judgment, and then ard, the 
efentlant at law, brought his 3 to he reli-w-d againfl the award. 
ſhe queſtion was, whether the plaintiff at law, 15 having purſued 
be method preſcribe! by Stat. q. W. 3. cap. 15. hv attachment, but 
os brought an action von the arbitra'tin b-nd at common law, and 
us not pleaded the flatute to the juriſlidion o wf w, the court 
upon theſe circumſtances) may not proceed o examine the ward, 


y rule of court purſuant to the ſaid ſtatute, ind ſet out t be fo 
2de by defendan:'s anſwer, and the defendant cucht to have the 
.nefit of the ſtature as well as if he had pleaded it; and the pir- 
es to the award have no remedy but by applicat to the court 
there the rule was made that this ſtatute was plead d to the j1- 
{dition of this court tempore . C. and the plea vis allowed. 
ordered that the maſter ſhould make a ſtate of the caſe for the reſo. 
tion of the court. Eaffer 6 Ges. I. in Canc. Ward and Herian et 
„ 3 Vin. Abr. 134. pl. 18. | . „ 
2. When ſubmiſſion to an award is by 3d, which is afterwards 
ate a rule of court, the court will allav the ſame abe lie 19 ihe 
ord as they would do when the ſame came b. fare bn on an a tin 
the bend, otherwiſe there might be a contradicti a; but wh-n a 
bien is only by rule of c:urt, the court will no: receive objections 
it, for it is the ſame as if the whole had ben in the ru e; ind the 
uct will not relieve when the matter tas been examin* , anther 
rt that bad juriſdigion, unleſs the equit, be that ſome matter of 
td in the award had come to the kno l-:ige of the party fince the 
ner examination, which did not appear before the other cour!, Per 
d. chan. who (as Mr. Viner ſays had taken formerly the ſame 
inction in B. R. Ibid. pl. 19. cites it from a MS. Rep. as the caſe 
W Cox-ter and Anderſon, | RY 

3. An hard award made without hearing one of the parties, was 
nied to be ſet aſide, becauſe he had norice, and mi git hive been 
ard if he pleaſed; and as to the hardſhip, the court ſa d the arvi- 
tors were judges of the parties own chooſing. Bill diſmiſſed with 
. Mich. 10 Geo. 1. Waller and King, 9 Hd. 63. 

Bill was for an account, and to impeach an award between 
ntiff and defendant B. r2uching a partne: /bip in buying and ſell- 
{diamonds in France in 1719. and the bii] was aa the arbi- 
tert as well as the fartie:z defendant B. (the party) as to the 
aunt, &c. pleads the award, &c. and the arbitrators as to @ 
very of ſeveral particuls s ase by the bill, and as te any re- 
againſt them, plead the ſubmiſfien, and that by conſent it wa 
an order of this court, &c. Lord chan. allowed Z 's plea to 


much, 7. e. ſeveral particulars, which might tend to ſhew a par- 
ty, &c. in their proceedings, Mete; In — of the cale it 
argued, that an award made upon a ſubmiſſion purſuant to the 
ute V. 3. could not be ſet aſide but fr partiality or corruption in 
Ubitrators complained of within two terms after the _—_ 


e. The defendant's counſel infiſted that the aw ird being made 


F account, c. but over-ruled the arbitratirs piea, as covering 
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Award. 
() The af! made (a), and in the preſent caſe, though the act of parliament _ 


ſays, before not particularly relied upon, yet it appeared that the ſubmiſſion , 
—_— wy a order of this 2, and that was ſaid to be Culficients p 
term after bring it within the ſtatute; but the bill was filed within a, few din 
ſuch arbitia· after, ſo that no advantage could be taken of not complaining x. — 
tion made cording to the act within two terms, &c. and it was urged, thy fa 
and publiſh- though the two terms do elapſe before any complaint, yet that does ” 
9 * not ouſt this court of juriſdiction and power to ſet aſide the awy; - 
my at any time for miſbehaviour, &c. and a caſe of //ard and // all th 
(b) Mr. Vi. (5) was cited by Mr. attorney general, of an award to ſet afde i 
rer in his Jord Maccle field, which had been made under a ſubmi ion, made; mh 
eo rule of court. But lord. chan. ſeemed to doubt, as thinking ty Ca 
ſays, ere ſtatute giving te terms, &c. concluded all courts and all manner q ; 
the _ equity, &c, Godfrey and boucher, 4 Geo. 2. 3 Vin. Abr. 139. pl. i : 
ard In 
Waller, if the billthere wis not brought within the two Months (e) ———Bainawd. be rec 
in B. R. 162. Faſt. 1 Geo. 2. Alardes and Camb+} and Williams in ſcacc* ſays, the opinion 2 4 
the C B. was, that courts of equity are not confined to allow of exceptions to awards wi: f 


the time preſcribed by the Stat. W. 3. as courts of law are; and that Hale a Comyns age; 
but that Carter B. differed. Bunb. Rep. 265. S. C. (c) Terms. 


[ 93 ] 5. The bill was to ſet aſide an award: there were ſeveral ſtated x 
counts between plaintiff and defendant, whereby conſiderable ſun 
were due from defendant, but the arbitrator, without reg rd to ay 
of theſe ſtated accounts, made up an account in his own way, tri; 
ing in the plaintiff indebted todefendant 25/. and awarding the pi 
: tiff to aſſign over to defendant a mortgage which he had on the oth! 
3 eſtate, upon which mutual (a) releaſes were to be given. Plaintif 
22 * about two or three days beſcre the time for mating the award was ex) 
murrer that red, ſent to deſire the arbitrator to defer making his award until 
an award ſhould talk with him about his demands, to ſupport the ſtated 2 
for the par- counts, and know what objections were made againſt them, wii 
Aksel . the arbitrator would not comply with. The ſubmiſſion (after fle. 
leaſes to the Ward was made) was confirmed by an order of this court. It u; 
day of the inſiſted for the defendant, that this ſubmiſſion being confirmed by,; 
date of the order of court, purſuant to the ſtatute, it could not be ſet aſi: 1 
eward is for corruption, or ſome other andue means; and that in point of tia 
good, alcho? the party was confined to make his complaint even as tv that, beſ 
objeQed, P = 
that being the end of the next term after the award was made. It was liel 
beyond the lord Talbot, iſt, that within the act of 9 & 10 ½. 3. c. 15. the 6 
time of the fir maticn muſt be prior to the making of the award. 2diy. That w. (A) 
eee regard to the time within which the complaint was to be made, it y an 
and Sor ur in this caſe iapeyſible for the party to apply within a term after f (B) | 
awards have award made, becauſe the ſubmiſſion was not confirmed till the endi 
been more the next term after making the award. zduͤly, It was acting 224 
ty 5m of to proceed in making the award when the plaintiff had deſired to! 
IO in heard againſt the arbitrators determining in contradiQion to ſo mul 
times; ten- {tated accounts. Award ſet aſide with coſts, notwithſtanding i 
der ct a re- plaintitf's application to the arbitrator was not till within two or in 


leaſe to the days before the time for making the award was out, there appe: F - 

ai 40 - to be jult ground for the plaintiff to deſire to be heard, and in" ( 

| — tho? gard it would be difficult to ailign a reaſon for rejecting ſo many tl F) 1 

the award ment ions releaſes to the time of the award, for it ſhall be good for ſo much 2 the Cor 

_ NE TOY io do, though they exceed their authority. £aft, 1728, Keen ud De 
3 © 8 | 


accob 


Award | 

accounts ſo lately allowed and paſſed between both the ſubmitting 
parties. Trin. 1735. Spettigue and Carpenter, 3 Will. Rep. 361. 

6. One of the parties to an award having made a ſubmiſſion in 
court, purſuant to the ſtatute, dies before the money paid 3 no ſci. 

can iſſue againſt the heir or executor to inforce payment, for the 
award, though eſtabliſhed by the court, is not in nature of a judg- 
ment or decree to be proſecuted, but of a contempt, which dies with 
the perſon. So held all the judges, they being conſulted in this 
matter, as a matter concerning all the courts, Prec, in Chan. 223. 
ide the caſe of Heb/ter and Biſbep, 1 Vel. Eq. Ca. Abr. P. 51. 
Ca. 1. 4 Edit. | | | | 

7. Where Arditrators direct that an application ſhall be made to 
parliament to confirm their award, ſuch award is not binding unleſs 
an aQ of parliament be applied for and obtained purſuant to ſuch di- 
reftion. Per lord chan. Eafter 1741. Gibſon and Smith, Mo. Rep. 
2 Ath. Rep. 182. pl. 157. S. C. but nt S. P. a” 

Where a bill in equity lies te compel a ſpecific per fermance of an award, 
vide the caſe of Hall and Hardy, P. 28. C. 35. — Vide the 
caſe of the Seurth-Sea company and Bumſtead, B. 80. Ca. 8. con- 
cerning pleading, &c. 7 a bill to ſet afide an Award. | 


Tan mm 2 


Bankrupt. 


* 


(A) Who may not be a Bankrupt; — hat will amount to 
an Aft of Bankruptcy, gs. VV 
(B) Concerning ſuing out a Commiſſion of Bankruptcy ;— 
And what is a Dealing in ſuch Commiſſion within the 
Statute, 96. „ | 
C) Concerning the Commiſſioners, 989. „ 
D) Concerning the Aſſig nees; And what As or A- 
reements of the Bankrupt will bind them, 100. 
D Concerning the Clerk to the Commiſſion, 103. 
F) Mio are allowed to come in as Creditors under the 
Commiſſion (a); And bere of contingent and future (e) Nd. 
Debts, 14. (L) P. 
- 8600 
G 


Bankrupt. 


(G) In what Caſes Intereſt ſhall be allowed to a Creditc, 

_. 308. 

TH} o are obliged to come in as Creditors, 108. 

II Concerning joint and ſeparate Commiſſions, and Cre. 

ditors co ing in under ſuch Commiſſions, 109. 

IK] bat ſball be ſaid the Bankrupi's Eftate, or ſuch an 
Intereſt in him as may be ſold, aſſigned, &C. under ih; V 
Commiſſion, & econt'. 112. 8 4 

[L] Of Diſtribution, &c. under a Commiſſion of Bal. 

 rupticy, 116. 555 5 

My Caſes relating to Purchaſers, &c. 11 
N] Concerning Aſſignments made by a Bankrupt juſt l. 
fore his B nkruptcy, in order to give Preference i 
ſome of bis Creduors, 121. 

[O] Of ſetting off mutual Debts, 122. 

PI Bankrupt arrefled, in what caſe diſcharged, 123. 
Q |] Concerning Bankrupt's Certificate, and the Allr. 
ance thereof, and bis diſcharge, &c. 124. 
[R] In what Caſes a Commiſſion of Bankrupcy may le ſi- 

perſeded, 128. 


8 


. e * 
| («)Bank- (A) Hho may not be a Bankrupt ; — hat will « 
ne mount to an A of Bankruptcy (a). 

rerm not | | Fans 
known to the common law, but introduced by ſeveral ſtatutes; the 34 & 35 H. 8. . 
which is the firſt, is very inperfect; the next, of the 13 Elis c. 11. is more large, and thi 
Natute has ſince been enlarged by ſeveral ſubſequent ones. Per his Ber, MH. 1927. 2 , 
Rep. 429 — —Theſe ſtatutes do aſce!tain what acts make a bankruptcy, and there cannot be 


an equitable bankruptcy, it muſt be a legal one. Fer his honour. Ibid. 
1. II AVING Eafi-India Stocks, or the dealing in them, wil 8. 


not make a man liable to bankruptcy, nor do they ſeem u or or 
be wares, goods or merchandizes, within the intent of the clauſe to ru 


the ſtatute of 13 & 14 Car. 2. cap. 24. (6). Said per King C. Mic: 
(5) Before 1725. in the caſe of Colt and Netterwvill, 2 Will. Rep. 308. 
| | | . | 2.4 ruptc 


the making 
this ſtatute | 

fir Jobs Welftenholm, who was an adventurer in the Eaft-India company, and by reaſon of bt. 
having a ſhare in the ſtock of that company, and ſelling for money part of the return whic 
he had in ſpecie there for his ſaid adventure, was adjudged to be a bankrupt, though he hi 
a great eſtate in lands, and did not get the molt part of his living by buying and ſelling. J 
Nelſ. Abr 336. Ca 8.—Hughes's Abr. 316. Ca. 5 —But now by the ſaid at, ſect. 3. Ne jr 
fon who ſhall adventure any money in the Eaſt - India ce or Guinea company, or any joint fix 
of mon:y by them raiſed for carrying on the trade by the ſaid Faſt India company, or Guinea ww 
pany, to he managed, or who ſball adventure any money in any flocks for managing the fiſhing tridt, 
or be trade called the royal fiſhing t ade, and /ball receive their dividends in fiſb, or merchaz 
Set in ſhecie, and ſball fel or exchange the ſame, ſball by m_ of ſuch adventure, ſelling er u 
changing. be adj udged a merchant within an flatute for ban ruptt.—Sect. 4. Provided that cm 
perſon who thall t ade in any other war than in the ſaid oyal fiſhing trade, or the trade ma 
ged by the ſaid Eaſt. India company, or the Guinea company, ſhall, by reaſon of the ſaid trad 
and m-rchandizing, be liable to commiſſions of bankrupts as fully as if this act had 800. 


been made, | 


1 


F 


| Bankrupt. 


. A perſon being unde the age of 21 bought goods, and after the Lord R. 
nd 21 committed an act of Bankruptcy, is reſpect of theſe goods, 443; 1 
on which a commiſſion iſſued, Lord chan. Maccleyf-id doubted 29 
whecher he might not be a bankrupt; but King C. was clear of opi- 14. bl ö6. 
nion he could not z and faid, if commiiſioners find a man a bankrupt 
who is not ſo, action will lie againſt them. Trin. 11 Geo. 1. in it of the 
Whitl:cb's caſe, Sel. Ca. in chan. 46. 2 17 

3. No member of the bank of England ſball be adjudged « bankrupt = 315 
by reoſcn of this fleck in the bank, by flat. 8 & 9 „ 3. cap. 20. ſet. 3 | 


47 
So of the South-Sea Company, by Stat. 8 Geo. 1. cap. 21. ſed. 12. 
4 So 7 the Royal Exchange and London Aſſurances. Yide Star. 
6 Gee. 1. cap. 18. ſed. 10. | . 
6. So of perſons circulating exchequer bills. See the ſtatute re- 
lating thereto. 5 | 
7. A. had a running account with B. a banker, and had 300ol. is 
his hands; B. paid A. 1000l. for which A. inflead of a _— gave 
B. a promiſſery nete, who aſſigned it to H. and then B. became 4 
H. ſued the nu, and A. not being able to prove on the 
trial that B. was 4 bankrupt at the time of the aff , H. recovered, 
then A. brought a bill for an injundion, and to . diſcovery whe- 
ther the afſignment was net made aſter the time it bore date. No prof 
was made of the bankruptcy at the time of the affienmen:, only that 
he could not pay it, but never hept out of the way. King C. That 
docs uct amount to an att of bankruptcy ;, and if people are ſo carclets 
to give notes inſtead of receipts, it is more fit they ſhould ſuffer, 1. s i. 
than innocent perſons who know nothing of their tranſactions. Bill ſted that 
diſmiſſed. Trin. 11 Geo. 1. Packenbam and Bland and Hoſkins, though this 
Sel. Ca. in Chan, 42. e | Was a fer. 


m. note, 
it ſhould be conſidered « ſſory note, 


money Was due to him; and if ſo, then the 10007, ſhould be taken as io much money paid, 
and decuQed-out of the 3oool, ſo he ſhould come in for his diſtributive ſhare of 2oo0l. cf the 
bankrupt's eſtate, and not be a creditor for 3000). and pay the 10804, Note; but held ar above. 


ws. 4 | | 
8. L. having two promiſſory 3 by A. payable to him [ 99 | 

or order, four months after date; L. when about three months was 

to run, endorled them to M. for goods then delivered; and A. ab 

ſconding about one month after, L. on M. 's going to him, procures 

himſelf to be denied, and then M. ſues out a commiſſion of bank- | 

ruptcy againſt L. who petitioned to ſuperſede the commiſſion. By * 

a late ſtatute (a), a creditor by note payable at a future day may (,) 5 Gee. 

ſue out a commiſſion as well as come in as a creditor z but the deb- 2. cop. 30. 

tor's deny ing himſelf to ſuch a creditor is not an act of bankruptcy, d 22 

it mult be a keeping houſe, c. in order to defeat or delay creditors Which e- 

of their debts, which could not be here, becauſe M. had then no it ball be 

debt due to demand, ſo commiilion ſuperſeded. It was objected, that lowfel for 


L. was any perſon 


utes or other ſecurity for meney 
uining id. note io Ca. 3. this page. 


Green's ſpi- 


only ns a receipt, A. having at that time money in B's hands, and it 
could not be imagined A. intended to be liable on the note at the lame time that ſo much 


| | | taking bills, 
Lyable at a future day, #2 petition for a commiſſion, or Join in pe- 
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| pinion; and of 1007. muſt be then due; if two creditors, 150l. if three or more, 


= 11 2 OT IT II A 9 rs yy 
— -- - 
* ” 


Trevor, diſ- ſign the bond, the commiJfion not appearing to be taken cout malicioutly 


himſelf, 


The = 2. It was reſolved by lord chan. Parker, that if a creditor by 


Future day, are admitted to prove their ſecurities as if they were payable preſently, and 
are entitled to a proportionable part of the bankrupt's eſtate, though they muſt not join 


* 


Bankrupt. 
L. was debtor to M. immediately upon the goods delivered ; % 
allocatur z for per lord C. it was * the contract that M. fi 
ſtay for the money till the notes became due. Mich. Vac. 17 33. er 
parte Levi, 7 Vin. Abr. 61. pl. 14. See Att. Rep. 201. pl. 104, 

9. B. was arreſted for 28“. and though he bad money ſufficient : 
the debt, yet chuſed rather to go to priſon, in order, as be e 
ferce his creditors to come to a comp:fition. And per lord chan, this i 
an at of 2 within 1 Fac. 1. c. 15. though wirbeut ſuch inte, 
yielding himſelf to priſon was not, unleſs he lay there two months, 
otherwiſe, where the party procures himſelf to be arreſted upon a /ban 
debt, for that by the ſtatute of the 13 Elie. c. 7. s immediately ar 
act of bankruptcy. Trin. Var. 17 34. ex parte Barton. Ibid. pl. iz; 


\ ime. (B) Concerning ſuing out a Commiſſion of Bankruptcy; 
diate extents —And what is a Dealing in ſuch Commiſſion within 
and_com- the Statute. 


K. Te 8 ; i 1 
ie the ſome day; the extent bearing equal date with the commiſon and aſſignment by the 
commiſſioners to the aſügnees, ſhall wichout doubt have the precedence, Bund. Rep. 33. 


4 9 B. _ at different times. Before the day of be aa 7 2 
chat in a ſecond Not-, F. S. t20k aut a commiſſion of bankruptcy againſt B. hs ws 
late caſe really a bantrupt, but petitioned to ſet this commitſion aſide, as it- 
the lord regularly taken out, it being taken out at the ſingle petition of J. S. 
ns Peg" whom only 50/4. and not 1034. was then due. And the ſtatute 5 Ann, 


the ſame o- c. 22. requires that if a gle creditor ſues out a commiſſion, a debt 


that lord 20ol. And Harcourt C. ſuperſeded the commiſſion, but denied to al- 
courſing . | x 

N. er fraudulently, which are the words of the act, ſech. 7. Trin. 1714. 
Parker and Ex parte Mackerneſs, 1 Will, 260. PT 9 


ſeemed to concur in ſuch opinion. a. the notes to the following ER 


tutes of) bond before the day of payment ſues out a commitllion of bankruptcy 
Gee, 1. cap. againſt the obligor in the bond, it is irregular, and that the com- 
324 f 3 miſſion ought to be ſuperſeded; for though it be debitum in preſent! 
2. cap. 30. yet it cannot be ſo much as put in ſuit, much leſs can there he : 


ſed. 22. | Com- 
have alt er- OY | | x 
ed the law in theſe points, for by the former ſtatute, creditors on ſecurities payable ot « 


in ſuing forth the commiſſion till ſuch their debts become payable. But by the latter 2d, 
perſons having bills, notes, or other ſecurities for money, Payable at a future day, may peti- 
tion for a coramiffion, or joint in petitioning.—Vid. P. 105. 1 the 1 


Bankrupt, | 97 
tommiſfion of bankru icy taken out on ſuch a bond, whereby all 
the real and perſonal eſtate of the bankrupt 13 (as it were) ſeized 
in execution. Hil. 1719. Ex parte James. Ibid dio. | 

3. An indorſee of notes (ro the amount of 100 1) purchaſed in And his lordſhi 
at an under value, i. e. at 10s. in the pound, petitioned for a held,thatthoug 
commiſſion againſt the drawer. ObjeRed, that ſuch creditor n bad gen 
who came by his debt in this manrer was not intitled to tue out a os 
commiſſion. But Macclesfield C. held that he was plainly a cre- , yet they are 
dior, juſt as if the ug, had paid the barkrupt an under row his debes, 


ratefor them. Hil. 1721. Ex parte Lee, 1 Mill. Rep. 582. 88 


the indorſee; ſecus in caſe of an affignment of a bond, for as much as ſuch aſſigece, not being 

the legal creditor, could not have taken out a commiſſion (); had the iadorjement of the note iu 

the principal caſe been made after the bankruptcy, it might be a guere whether ſuch indorſee 

would be intitled to a commitlion, 2 not being a creditor for 100 J. or : zpable of taking out a 

commiſhon at the time of the party's becoming « bankrypt. Per his lordſhip. Jhid. 

(e) A commiſſion of bankruptcy was ſuperſeded, becauſe rranted wfon the petition of an afignes 

of ld; who though he is an equitable, yet is wo legal creditor. Eaſt. 4 Gee. 2. Madlicet : 

caſe in Canc. 2 Strenge 399. Will. Rep. 713. e | 
4. Defendant became indebted to plaintiff in 1730. and aſter- 

wards committed an act of bankruptcy, upon which plaintiff (be- 

ing the petitioning creditor) 2004 ove « commiſſion againſt him; and. 

in order to overreach ard male did as many of lis conveyances and 

fettlements, & c. as poſſible, the creditors, on a bil! filed, endeatdour- 

ed to prove him a bankrupt as far backward as they could; and 

did aciually grove, 10 the ſatisfaction of the court, tnat he commit- 

ted an af of bankruptcy in the year 1726. Then it became a 

cueftion, whether the comm'ſſion of bankruptcy, and all that 

was done under it, was not wrong. in regard that the debt of the 

petitioning creditor, on which it was grounded, was contrafted 

ſubſe que ni in time to the firſt act of bankruptcy. After arg and 

time taken io conſider, Tilt C diſmiſſed the plaintiff's bill (a) But this 

without prejudice (a) Mich. 17 34, De Gols and Ward, Ca. in Lq OHNE 


ter ed in the 
Temp. Talbot 243- houſ- of lords 


5. Stat. 1 Fac. 1. cap. 15.ſe&. 17. enacts That if after any con- ly the epinien of | 


miſſion of bankruptcy ſued forth and dealt in Ly the commiſſioners, t/.e <1 the judges, 
effender happen io die before the ee, e, hall have diflributed F“. 7 1737. 
the gods, or any of them, the commi ſſioners Mull in that caſe proceed 

in execution upen the commiſſon for the offender's ponds, lands and 

debts, as they might have dine if the par ty were I wing. | 


6. A commiſſion of bankrupicy iſſued againſt E. at eleven of His lordſhipſaid, 


the clock in the morning; at three in the afternoon the commit- he knew no 
ſioners declare him a bankrupt, and execute an aſſignment at ſix. particular aCt 


and then have notice that the bankrupt died at ten of the clock 1 


that day ; this is a dealing within the act of 1 Fac. 1. cap. 15. can be called a 
ſed. 17. and the proceedings ſhall ſtand, Per Lord Chan. Hi). cealing. It has 
1735. Warrington and Norton, Ca. in Eg. Temp. Talbo! 184. 3 


him a bankrupt was the act meant, but that declaration of the commiſſioners heing only diſere- 
tionary and for caution, and not at all biuding to any body, it is not probab'c that the act ſhould in- 
tend that only a dealing which it has not any where given the corr:miſſioners power to do; whate 
ever is done in pur ſuance of the commiſſicn is a dealing in it, if never ſo minute , and the rather, 
for the ſe being remedial lac, are to be beneficially cenſtrusd in faverr of the creditert; and ſaid, 


he could not therefore put a varrow conſtrained conſtruction upon the words dealt in, in order to 


overthrow this commiſſien, and all the juſt right of the creditors claiming under it. Ibid. 186, 


[Vid (R) P. 128.] | 
H (C) Cimcerning 
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98 Bankrupt. 


Fd. 19. goods were £55 


1 (C) Cincerning the Cmmiſcaners. 
MI. de Jur. 1. Sree wie of barkrupts iſſued their warrant to ſeiz- gbd 
of a Hunt on board tel, rips in Topſhim Bay ; the 
Eonet to pern in Holland, who had mt a, 
bankrupt fir them. The maſters refuſed to deliver the goods not- 
withſtinding the warrant ; and this occaft ned the commi/t ner: 
tHhemſelves to demand the gras in perſon, which were fill ref uſe!, 
The court on motion for an order upon the matters for their con- 
tempr, ordere / them t deliver the gmds upon payment of the fi eig i. 
”7 ney; and they to be indemn'ſied by the creditors againſt the 
bill of lating, which was ſent to the cnfgreet. Mich. 8 An. 
Anim. MS. Rep. SE Shs | 

2. The comm ners cannot examine the wife of a Barkrupt 
ngairfl H Tuftand touehin; his bankruptcy. By the commen lacy 
ſhe cannot be a witnefs For or againſt her huſbin ] C an! though 
the ſtatute of 21 Jac. t. au get the commiſſhners io exam ne the 
6% 5 Gee. wife touching any conceulment of his gods er effets, yet neither 
8 4 does that, or the late ſtuute (5). ern i examine rhe wife, 

. touching the bankruptcy of her Haſband, or whether he had com- 
mitted any act of binkrup' cv. and how and when he became x 
binkrupt. Per Parker C Hil. 1719. Ex parte Janes, 1 Wil. 

. oC . 

3 And if the comm#ſſhners commit the bank upt's wiſe, and the 
ton runt of commument mentions it to be as well for r-fu/rng t 
diſcover the god ard egedt: of the bankrupt, as to d ſcaver the 
time and manner of his bankruptcy, the wite being to continue in 
priſon till ſhe ſhould make this /aff diſcovery ; the commitment is 
i/l-gal. and ſh+ ſhall be diſcharged. Helper Lord Chan 75% 611. 

4. Till the ſtatute of 5 Geo. 1 cap. 24. the commiſſioners c 
not examine the bankrupt himiclf tauching his burkruptcy, Said 
per Lord Chan. 161. 1 1 „ 

5 By 5 Ce. 2. cap. 30 ſe. 43. The commiſſioners foi il nv J 
£27 bY. of a Ting 1 they r ſpelli zeln Mull have taken a1 9uh ig 
the effect following, iz. I A. B. do (wear that | will faithfully, 
impartially and honceilly, according to the beſt of my ſki! and 
knowledge exccute the ſcveral powers and truſts repaſed in me 
as a commẽſſioner in a comm'ſſion of bankruptcy againſt _ 

and that without favour or affe tion, prejuitice or malice. 

| 1 8 Y help me God. 
6. Which 04'1 any two of the commiſſiiners are tmpatuered . 
admini/l.r to each other, and they are vequirel la lee u menial 
thereof, ſizned by them, among the proceedings on each com- 
miſſion. . | 

7. On a petition (in Feb. 1739.) in the caſe of Ha!iday a ba- 
rupt againit ſeveral of the comm*ffomers, for taking mie than 208 
a-biece at each meeting, and likew'ſe ordering great ſums of mne, 
t, be charged for their eating and drinking. Lord Chan. derlarei 


(a) rIn?. 6.5. 
2 Vern. 79. 


0 


them uncapall', by virtue of the Stat. 5 Geo. 2 cap. 30. ſi. 42. 


(ec) Thir ſtatute Ce) 19 br any longer as cammiſſimers ia the ex*cuti9n of the ſwil 


ent. t 


Me Boll we commiſſive, and tut u) further proceedings ought to be had ry 
be paid out of 1 125 


the eflat: cf the bmkrupt any mene: fer exftences in eating or drinding if the cammi ſſi ner t, or 


eny other ber an at the times of tle meeting fie em ſſieuers er creditors ft, nnd if any com mop e fo 
erty luch ex pence he made, or eat en @rink at the charge of the creditert, er out of tHe eff ve 1 
fuck bankrupt, or receive above 20 each Comm? lrener fer excl meeting, every luck commuliccnt 


ſball be diſabled to act in any commiſſion of banxrupte. 


Bankrupt. 


upon, and that all ſurther proceedings be layed ; that petitioners 
de at liberty to apply by petition to have {414 commiſſion renew- 
ed and directed to ſuch new comm:ſſioners as his loruthip ſhould 
hink fit, and petitioners and aſſignees ſolicitors reſpectively to 
leave with the lecrctary of baukrupts the names of hve pertons 
whom they ſhall propoſe for his loraſlup's confiteration, in order 
that proper p*rſons may be appointed commiſſioners in ſuch re- 
newed commiſſion ; and that tne preſent afſignees be removed; 
and after the comn.1ifſion ſhall be renewed, an a«-v<rtiſcment is to 


bz publiſhed in the Gazevte, appointing a meeting uf the ercdi- 


tors for choice of new aſſignees, an that af er fuch choice, the 
ſurviving commiſſioners in the preſent commiſſion, or any thiee 
of them, and the aſſignees fo removed, Oo join vi h the major 

art of the comm ſſioners, to be named in the rene we comm tli— 
on, in making an : ſſigrment of the ſai} barkrupi's cft.tc ard fe 
{. As to the re affignees, and that ort w]. a'!rir the cx. cution 


of tvch aſſign ment, the c, afſignees Co ueliycr over to the new all. 


the eff. Qs of the bankrupt remaining in gpecte in their bands, 
cuſtody cr power, and ail books, O. upon oath, an! hut they 
do deliver poſſeſſion of the barkrupt's real eite tothe reap ate 


99 


fiences; and that the old e Cu prittionen aganſt do, out (@) 2 If ir 
of their own pockets, pry ite coſt. of the prititore!'s preſent aptli- Couls 1 ot be 
cat:6n, and the ces of renexving the ſaid commuſſron, io be tax: cm. 


by the maſter, in caſe the parties ſhall difler about the ſame 
7 Vin. Abr 77 pl. 3. = OD 
8 A. was declared a barkiupt, and the commiſſioners bein 


informed that he was undbeziling and concealing his effects, and 
frau ulently conveying away and alienating his eſtate, thought it 


Aid. Rep. 240. Pl. 131. 


Fer cemmiſſoners pot er in aſignirg lankruy:'s eſtate, vide pot. 


"WA (D) Concerning 


neceſſary to have him b fore them bef-re the fir /t day appoinied in 
ihe G. zx tte for his examination ; and accordingly, at the requeſt 
of th. petitioning c7.dior, they ſunumened hun perſonally to 
attend them to be exam ned touching the faid complaint, and 
upon his retufing to comply with the ſummons, they got a judge's 
Marrant, and the tarnkiup!, by virtue thereof, was committed 
to Neugate, and upon his being brought before the comm ſſion- 
£75, puriuant to their warrant directed to the keeper of Neugte, 
and refuſing io be examined, they recomnitied him to Newgate, 
there to remain wilhout bail or main; rie, accar ding to the i tent 
of the ſtatute in thut caſe male and frovided. And upon the 
bar krups petrion, the commiſſioner's right of committirg the 
barkiupt was (inter al) contefled But upon great debate of this 
matter, Lord Chan. was (early of opinion that the commitnent (7 
the commifſtners was legal; and therefire his ler ilup ordered 
thar {ſuch part of A. petition as praze.d le diſcharge! but of 
piiſon ſhould be 4% : ed. 1742. Ex fur te Li: gd, MS. Rep. 
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| hit lor faid this deed afide, Eut Parker (a) C. calling it an hono: rable deed, 


Vide the cafe of Small and a al, P. C. and Jaceb and Sheplerd. 


51 The firſt 


and the diſpoſition ie rot cempient til ſold by them for the benefit o the creditors, Mc a7 pre 


Bankrupt: 


(D) Concerning the Aſſgnees ;—— And what Acts e- 
Agreements of the Bankrupt will bind them. 


Tt was objected 1. 14 RS. Coach, about tau? months before her bankruptcy having 


that this was 4 truſi money in her hands belonging to her children, make 
8 YaGceed, 2 the truft of what belonged to her children reſpec. 


1 Jac 1.c. g. tively. Upon the bankiuptcy of the mother the children brin 
bec :uſe made 5 their bill to have this deed eſtabliſhed, and to have the preference 


near ihe aft of of the nother's other creditors. Ihe creditors would have ſet 
bankruptcy ; but 


the deeds means ſte bliſhed it throughout. El. 8 Geo. 1. Cock aud Goo./fell.ae, 

by that tete 10 Mod. 489. 498. $a + | 

ere deeds wade | | 

to defraud creditors, here a- t ©: Zord mage to ſcerre a E debt. Idid 496.1 Will. Rs, 

430. Mich. 1727. 8. C. cit. per Maſter of the Roll in the cale of Small and Gadley & ah, 

Mich. 1927. ſays, the Ce. of aſſigument was made by Mrs. Cech in contemplation of ber banks up:. 
„and in truſt for Fer ve ildres, and a8to part t was but a direQion to her tiuſ cen to gn 

— ſtock in thc ln, Sc. And Lord Aach, fell declared that thi« was fo far for being an 28 

of fraud in Mrs. Cock, the" it at fer ber c e ildren, tot it ſtemed to be jaſt and commendable, 


2) It ſhould be Macclesfield. 


2. Aſſignees can take nothirg but what the commiſſioners can 
»ſlign ; ard the commiſſioners can aſſign nothing but chat the burkr upt 
coul. honeſtly nffign to them, Said fer Lord Macclesfield, Eaft, 
8 Geo. 1. in the caſe of Cock and Geodfellow, 10 Mod. 497. 
3. Defendant made a /eafe of an Inn to A. for years, with a 
proviſo thot the leſſee, his execu'ors or adminifliraters, Muld mt 
aſſign the term 9wit/out leſſor's conſent under his hand in writing, 
with a forver of re-entry in ſuch caſe to the leſſor, and that the 

leaſe ſhould be woid Leflee dies, and his exccutor enters and en- 
j ys the premiſſes. and then becomes a barkrupt. The comm ſſion- 
ers aſſi za (6b) this leaſe to the -fgnrces choſen by the creditors, 
„ 4 aftcrwards in corfidcration of 50 1. they (the aſſigrees) 
— 5 zned it to plaintiff, who brought this % 10 be + elieved ch 
ers is not a fer- A fre ard to flay proceedings in an ejetment bro: gt! ty the 
fet and com- leſſor cgainſt him upon this proviſo. Defendant by bis anſwer in- 
pleat aſhen- , vn the forfeiture at l:av, and that the proviſo or:g'tt v9) 12 be 
—_ = ſet afi.ce in equity. Lord Chan. held clearly, that th aff _» rt 
ſtatute, and by the comm'ſſioners (peirg dare by authority of a farm, ch 

iſcs only the 2070 per ſede any private agreement betreen even the pa 'ie-} 1. 
1 the 5ſſignment over by the aſſignecs was ro 5 each of the cendin- 
wc 3 33 o7 ; ergo decreed lui to hall and enioy, and an inj un, 1 
aud diſpoſe of e proceedirgs at law. On an appeal to lor Marel. fit in 


4 0 : | | we 
ſor the benefit a decree of ditim'ſſion at the Rolls. Mich. 11 Ges. . Crrirg an ® 
ot the reſt of I arner, 7 Vin. Abr. 85. jl. 9. | | | | 
the c:ecitors | | 


ment is only torr al, and ip caſg of the commiſſioners, dd ir order only to make a lect eto 
the benefit of he ertditore, the commiſſioners aſſig: ces Band in the baikrupt's place, and in 
effect his g] ar d it is uni ſt tha: ſuch a proviſo ſtould fruſrate anc overtÞron; the intent of 
a ſlatute n ade in tavovr of bor. ft creditors, and deprive them of the 2 tage they mov make of 
2 ber ſicial leaſ”; and tis ce ie en exceptien out of the general tue. . d ex ich ell tri © + 
weral., |, th.t tle commſſicaers n:r their e gutes con be in He 5 Oman thentle jf, i 
ſei (cj, anc cor ſ quert!y canrot ?fficr over without lice . . for Lon! Chan, id. 

(c) Vile 3 Will Rep 144. Mich. 1732. where it was hen © arty per King ©. itat the off, net? 
ec met be ina better cad e than the bankrupt, . j , 
&- o * 


Bankrupt. 

41.7.8. had diamonds conſigned to him by governor Nu to ſell But it ofter- 
| for his uſe; he charged them fraudulently at a leſs price than he ng 
charged them for, and after became a bankrupt. Upon which a — 7 N 

eſlion aroſe, whether the aſſignees under the commiſſion be charged the 
Pould pay coſts ; and; reſolved they ud out of the eftate ; diamend: at a 
| for if the bankrupt had been here himſelf, he muſt have paid cofts, 2 velue than 
and the offignees fland in his place as to his eflate. Per commiſſi- 1 be jold 


them for, wa 


| oners Gilbert and Raymond, Trin. 1725. Child and Pitt, Sl. Ca. not delivered ts 


in Canc. 16. Mr. Pitt, it 
actual fraud, but only of which he mizl „ 
wot 61 an rand, but only & preparation to it, of hi mil t have repented, lo ng 
n againſt the offignees. Ibid. ok | a * P. 101. 


5. The affignees are bound by all ac, done by the bankrupt be- The law is very 
fore he became ſo, wherter of a legal or equitable nature, if they clear, that the 


were dore upon a valuable corfileration and without fraud; and ajfugneer are . 


; - . . aly in the ant 
whatever diſp:fition of his eſtate, he makes, that will fed him- % = 
ſelf, does equally concluc's te aff gnees Tho fand diredty in this 2 
place, MS. Notes. | in his place to 


every particu · 


lar, and any agreement wind into ſball bin] them; and though there may not be the ſame reme- 


inſt them, that is not from the nature, but the neceſſity of the ching; for be ſoall make an 
adequate and n ger ſati faction as far as his fortune in the hands of the aſſignees will admit of. 
Chief] Raymend and Baron Comyns aſſiſted the Lord Chan, King Tris. 2 Gee. 2. in the caſe of 
— e D. Rlone, Sel. Ca. in Canc. 77 — Lacy wws deputy poſt maſter, and being indcbt» 
ed to the ciow n, an extent iſſued againſt * He became à bankrupt, and his affigrees obtain- 
edan order, that upon payment of what was due upon his bond, the extent might be diſcharged, 
Upon motion to diſcharge this order, it appeared by affidavit, that Lacy had promiſed to diſcharge 
a debt due from his father to the crowr, and for which a Diem clavfit extremum had iſſued; and 
th:refore that the affignees [who ſtood in Lacy's place] ought not to have the benefit of this or- 
der, unleſs they would pay both debts purſuant to Lacy's promiſe. The whole court of the ſame 
opinion, and would have diſcharged the order, but the aflignees ſubmiticd to pay the whole, 
Eaſt. 1734. Rex and Lacy in Scace'. Bun. Rep. 337. oe 


6. The ne:v afſignees under a comm'ſſion of Bankruptcy, ſetiti- The order de- 
viving «fſigree (of the former aſſignees) under the commiſſin, 22 oe 
might account before commiſſuners for the effetts of the bankrupt come tri might ae- 
I her hands, ſuggeſting that ſhe (the adminiſtratrix) had confeſſ- count before the 
ed that ſhe believed her inteſtate kept the bankrupi's money in a oy 


ſeparate bag, with a note in it, ſh: v ing it to be ſuch ; and alſo, 3 


at D. left lands of inheritance deſcended to J. S. which would grell fort mirke 
be oſſeis by deſcent, 10 anſwer the covenan's entered into by D. or thſlaadlag 
lor himſelf and his heirs, with the commiſſioners, duly to ac- bring their acti. 
ount fer the bankrup.'s effe ts. Bur J. S. denying this upon lag 33 
ah, ond that ſhe did not belie ve the fact to be ſo, and likewile 2 
wearing that her teſtator ed irdebted by ſpecialty ſevera! and admitted 
douland pounds beyond all his aſſets; King C. ordered the fer Lord Chan, 
etuion to be 41/11 (Td, and directed a bill to be brought. Trin. lod. 547. 

29 Fr Fur e „rand. 2 Wil. Rep. 546. 5 ft S | 

7 H e a:fignee of the effects if a bund rupt claims under the *' 
Kd bur lam, yet as the flatute of limitations might be pleaded 
*. the hnirupt, by the ſame reajon't is pleadable againſt ſuch 
„ee Said, per King C Mich, 1732. Scuth-Sea Compary and 
Jgrardjell, 3 Mill. Rep. 144 


oned that ]. S. the heir and adminiſfliratrix of D who was the ſur- fired by the ee 
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Bankrups. 


9. John Savoge was ſeiſed ot copyhold land within the mane, 
of Whitchurch and Doddington, the cuſtom of which manor is, 
that the fark wife thall have her tree-bench in all the land the 
huſband was ever ſciſed of uyring the coverture, that the ſecone 
wiſe ſhould have a moiety, and the third a third part, fo long a: 

| the kept her buſbind above ground. F.S. in confideraticn of 

marriage with El:zaberh the daughter of A. covenanted within 

| two months after tke marriage to let:le all his lands to the uſes 
| following, viz. For the one part to him and his wife fer liſe, 
| remainder to nis firſt ſon in tail male, Ec. remainder to the fir} 
and every other daughter in tail female, remainder to his own 

right heirs ; as to the other moiety to himſelf for life, remains; 

ut ſupra, 10 the iſſue, Ec. provided that the lands not ſettle 

jointure on his wife ſhould be charged with the payment of 300! 

tor younger childrens portions ; provided alſo that the lands ſei. 

9 P. 10 tled on the wiſe ſhould “ be in lieu of her cuſlomary eſtate, , 
. OZ. indorſement on the articles of the ſame date with them, it waz 
mutually agreed by all the parties, that J. S. ſhould have a pcu- 

er to charge the land not Eitlea in jointure with 300 J. for th: 

payment of his debt. J. S. became a bankrupt, and died with- 

ont performing the articles, or executing the power; and th: 

aſſigne es brought their bill againſt the heir and the younger chi- 

dren of J. & to have zool. which J. S. might have raiſed for the 

benefit of creditors; and the younger children filed their bill again 

the heir, the mother, and the affignees, to have their fortur:s 

raiſed : And on this caſe the points following were determines by 

King Lord Chan. 1ſt. As the jointure ſettled on the wife 15 nat 

made expreſsly in lieu of her free-bench, but only mentioned in 

the provno ; and ſhe being an infant at the time of making the 

articles, and not party to them, whether ſhe ſhould be exc!utc 

from cl:iming her free-bench ; and it was held ſhe ſhovl*, 21 WM 

be cblized to abide by her jointure. And the caſe of Vize i. 8M 0 

Logan was cited, where a ſum of moncy was ſettled on a wo Caf. 

man before marriage for her proviſion and maintenance; and tk: 


maſler of the rolls was of opinion, ſhe ſhould have both that ar: or 
her dower; but the chancellor reverſed the decree, and con Fre ee 


her to her ſettlement. 24ly, Whether the ſettlement ſhoul:' d brine 
carried into execution; and reſolved it ſhould; for as it mutt hv: ef 
been ſpecifically cxccuted againſt the covenanrter if he had rt 

become a. barkripr, ſo the affignces who ſtand in his place ſt. 1. 


ö | | : den 
make it good. 3 ly, Whether the power of charging the ro 7, 
ih deb: >» | | i 2 It fuh 
with debts was veſted in the affignees ; and it was compte 1: th 
a power of revocation which a man leaves uncxecute-!, an! !! File 


which his creditors ſhall have remedy againſt the heir. +! 
Lord Chan. decreed that the affignzces, who were in pci. 
of the land, ſhould account for alf the profits; ſor as to the 35 
_ ney chargeable on the eſtate, he ſaid the charging it was a fe 
ſonal act. which not being done, he would not ſupply the delt“ 
The cour decreed the ſettlement ſhould he ſtrictly executed, . 
the reverſion in fee to the aſſignee. Mich. 6 Geo. 2. For dan is 
. Savage Cal, and ecent. MS. Rep. = 37 


comin 
ne. 


treten. 


 Bankrupy, 
7. S. makes payment of à geh. t 


- Ak Res. 
128. S. g. 


reaſon 12, that they canns- infiit upon having ihe m1 n o 
contract, but as a tort. Per Lord Chan. Mick 17 * 25 2 A 
Daſon, r hy Rep. in Chan. —_ 

10. A queſtion arifing, whether an affie ume / FS In cencral 
bankrupt was to be conſidered as an oh NE * 3 2 Pere foal! be 
one carp ? Are meeting of the bankrupy's ers ort p12 ee 


| , | "nf 1 
Matter under conſideration was, whether the afſipnees Poult hr; 10 ww kar hg 
5 = * OS 


a bill in order to Se tet into a redemption of this . ellate, ix be that las the 


5 Geo. 2. cop. 30. fe 39 which enacts, that mo , in eg 44 
ng” e | ' | q 77. y the rules laid 

fall be commence { by the aſſignees w0*thout the confont of the maj jt down in the 

art in walne of the creditors preſent at a meeting purſuant „ nec: cafe: of Bic die 


in the London Gazette. Wherey on there f th: ere litzrs who on 222 
were for the bill, brought a bill in eir wn names ag int the ſup- 5, e — 


% mortgagee, and alſo ag the comm· i, ner: Mienees, pray of then Te! 
ing lo be let into the redemprion x 1s * ls. wag Sh 1 es _ z 
by their anſwer ſuid, that they were d firons it hb ul ! be red-emed, Hod, Chan, 
but the /upps/8/ mortgagee Oppoſed it, and infijte that it wn: 
an ab/qlute purchaſe. The queſtion now was, whether this bil] willing Ys pct 1 
es wnght ?. And Mr. F. Forker, who far Gr hen OE, of bur 
Chan. was of opinion that it was, and that if the aſſipnees refuſe ts vater, there 43 


bring à bill s for e 
g 4 bill that is for the benefit of the bankrupt”, eſtate, any cre- = areas nog 


or las 4 right to b-ing ſuch Bll undder peril of caſts; and decreed bring in his bil 
that the aſſignees in the firſt place ſhall have liberty to redeem and i» that purpole; 
in default thereof that the Plaintiffs ſhall have this redemption. aud therefore 


Laft. 1740. Franilyn and Fern, Barnard. Rep. in Chan. 30, 3 ere there ag 
| | | GS ans oper perſons 
eſt Fan | 5 * Ws „ to ect in the 
5 ag 2 of equity will note ſuffer either the credit: of te Hater, or the 
ni c @ :xnirupt, to brin- 2 bil in order to get in that eltate. Rut iſ an execuryy ar 
Newer under 2 commiſſion, eoill co Jude with a debtor, there is no doubt but 2 crediccy * 


brine his Bill in g g N 
4 laſer, 57 N Kore 7 _ * of that eite, and charge the eff nee Or CX:cutors with S159 


It. Where a creditor ne les . 2 | "HYD "IR 
S ba receive of the afſignees is die- 
ud and they afterwards break with the AP their bands, 
A bs me 'to- A. no? be allowed 20 come upon the bankrupt ate 
money, but is r ini | 
TH) N 118. C. pay e Bis remedy again the affe 


(E) Qncerning the Clerk to the Commiſion, 
1. TE clerk to 2 commiſiion of bankruptcy, in the pre- 


corn A. ſence of the perſon at whoſe inſtance he iſſuec out the 
mmſſion, no other perſon being by, 7551 away a ſerutore, ant 
2 't, in which were ell the papers of the bankrupt, and male 2 
"Cended ſale by en appraiſer. Ou pe:ttion he was ordered t) be 
| |  exanined, 


' Hirdwicke, 80 
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Bankradl. 
examined, on interrogatories, as to the real value of the goods, and 


to pay the value, and all coſts occaftoned by this irregularity ; aud 


all the goods not diſpoſed of to be delivered over; and to be 
removed from the clerkſhip. King Lord Chan. Trin. 11 Geo. l. 
Mozene, fc. creditors of Abraham, Sel. Ca. in Canc. 45. 

2. Johnſon was both clerk and commiſſioner to a commiſſon of 
bankruptcy, by which means he had fees for both, and thereby 


four commiſſioners were always „ gonad the clerk, where- 


a* three are ſufficient. On petition he was remover, Trin. 11Ges. 1, 


N caſe, Ibid. 46. 


* P. 104. 
Vid. (H) 108, 
d 10g. 


3. By Stat. 5 Geo. 2. cap. 30. ſect. 46. All bills of ſees or diſ. 
burſements demanded by any ſolicitor employed under ary commiſimn 
of bankrupts, Mall be ſettled by one of the maſlers in Chancery, and 
the maſter who ſhall ſettle ſuch bill, Mall have for his care in ſe- 
tling the ſume, as alſo for his certificate thereof, 203. 

4. The clerk to a commiſſion may be diſcharged by the aſſignee, 
for they are truſtees for the creditors,and may employ whon: they 
pleaſe ; and therefore the former clerk was ordered to deliver uy 
all papers on being paid his bill. 23 December 1728. Aron. Kirg 
C. 7 Vin. Abr. 117. pl. 2. | 


* (F) Vio are allowed to come in as Creditors under ti 
1 And here of contingent and fun 
De - = 


1. A Lends money to B. and C. on their bond; B. becomes ( 
* Bankrupt, and the commiſſioners aſſign his eſtate in tf 
for his creditors ; A. ſues the bond againſt C. and petting judy: 
ment takes him in execution; and C. thereupon paid A 247. but 


= being old and very poor, A. conſented to diſcharge him out i 


6% C why 


ſnou ld not the 


cuſtody. Harcourt C. decreed A. the petitioner (and the oblige 
in the bond) to come in as a creditor for a moiety of what remaire 
due on the bond; for the execution againſt C being ſubſequent u 
the aſſignment of the bankrupt's eſtate, ihall not (at leaſt n 
equity) diſcharge A's demand out of the bankrupt's eſtate. — 
But in regard each in equity was liable but to half the debt, ani 
C. was not the original debtor for the whole, A. ſhall only hai: 
relief for a moiety (a) of his remaining debt againſt the afſiznecs 
——But his Lordſhip ſaid, had the bankrupt been the origins 


Peritiener in this qebtor, and had borrowed all the money, then 4. Muld hat 


caſe be allowed 
to come in for 
the remainder 


of his <»hole 


come in before the aſſignees as a creditor for all his debt. Tri 
1713. Ex parte Smith, 1 Will. Rep. 237. 5 


© debt out of the effects of the bankrupt, fince each of | the obligers wwas liable ts Kim fer the G1. 


Bid. 238. ina Note by the Egiter. 


2. If a man trade with a bankrupt between the ad of bankrutit 
and the commiſſion ſued out, whether by delivery of goods, or j1 
ment of money, without notice of the act of bankruptcy, the bt 
rupt keeping open trade, ſuch perſon ſhall come in as a crediia 
Trin. 17 16. Crofhy's caſe, 7 Vin. Abr. 69. fl. 6, 7 

| | 5 5 


rar „ a aw 


— 


Oo 


env > 


Bankrupt. 
On a petition praving ie be admilled a creditor on a note, 
payable at a future day given fer goods ſold and delivered, the 
comm oners having + ef ſel to ait the pelitioner as ſuch, in re- 
gird the bankruptry 4:15 between the Jate of the nite an! time of 
„ert; Parker C laid, that this came impropcr!y before him 
for his determination on à petiiion ; that he had nothing to do in 
ſuch caſes but to direct and ſee that the commiſſioners do their 
duty, and cannot order them to admit any one creditor. But 
ſaid, he might y ſo much money in the commiſſioners hands as & If it ſhould 
will anſwer the proportion of the debt in caſe it u be allowed not be aſ- 
ef; and that a bill might be brought for that purpoſe in order figace?? 
to determine it. Objected, That bankrupt might plead centi- 
ficate and diſcharge at Jaw, if an action were brought on ſuch a 
note. But per cur, that is not ſo, becauſe the clavie ſays, cauſa 
ationis accrued before the bankruptcy, which cannot be in this 
caſe ti] the m_ is payable ; and why may not ſuch a note 
for a precedent debt be ſaid debitum in preſerti & ſolvendum in 
re ? as to the honeſty ot the note, that may he inquired 
into, and will be no objection, becauſe the honeſty of a judg- 
ment, bond, Qc. is liable to the ſame inquiry; and though this 
note was given to S. who is now abroad, yet it being now affigned 
fo another, there is no occaſion for an inquiry on u terms it was 
given him, and to call him to be examined io it, becauſe prima 


miſſin on the petition of credivors on ſuch nates till the day of par- | 
ment comes (au), Trin. (b) 6 Geo. 1. Burdack's Caſe, 7 V £4 Abr. 5 3 


71 | | 55 . thrs page. 
\'4 A Trader contrafed with the Faſt-ludia Company at one of {bi L. Tes 


4 f 6] A. Cerm. 
their ſales for a purchaſe of a parcel of gond. to be paid for at a fu- 7 Vin _ 69. 
| 7 in Marg. 


ture day, and before the day of payment he became a bankrupt ; this * 2 8 
25 not within the ſtatute of 7 Geo. 1. cap. 31. becouſe the goods F 1726, che 


were not deli vered.— nor was the contract ſigned by the party. Ea/i- India 
King C. Mich. 1726. Ex parte of Eafi-Irdia Company, 2 Will. Company proy- 
Rep. 396. | | | ed by petition #0 


h be »atted as a 
ereditey on @ ſale of il eir 


et « future day, but - fi d, being a caſe mt within the Star, 5 Gew 


1. c. Jt, and petition di fed without prezudice to their _ to recover at law, And Mr. I mx. 


by ay "of N. B. favs, the company in this caſe iu on feveral allowances, as intereſt, warehouſe 
rom, Wc. but wt allowed for even in the caſe oi a b nl nw» confuderaticn ſball be had or allowance 
made fer imereſt after the time of the bankruptcy.—If a lend or note be given by a trader uA contine 
ku and before it happens the M or gicrr of the note berries a t, and then tle contingen= 
p appene ; this is nt waitin the Stat. 7. Ges. 1. cap. 31. neither ſhall the debt arifine after the 
cy be ſatisfied under the commuſſicn. Per King C. 2 ill. Rep. 397. Ex parte Eaft-India Com- 
{re Þ, by Lord Ch: Juſt. Raymond. 2 Stra. 869. 2 R. Raym. 1549. Barnard K. B. 59. S. P. 

Lord Chan. Macclei eld, 5 Vin. Aly. 51. pl. 4. S. P. by Lord Chan. Tab f. 7. Vin. Abr. 72. fl. 
7- Ati. Rep. 114. Lord Chan. Hardr» che faid, that as to the caſe in 2 Vill Rep. 407. it was 
barely an opinion of l. ord C. King, and not the caſe in judement; but thus he did iter declare 


Lis opinion only that Lord C. Tab afterwards doubted of Lord C. ps, þ opinion, and that in 


caſe he [Lord C. Harderiche) had differed from L. C. King entirely, and had no occaſion to alter 
bis opinion. Ark. Rep. 118. But if the c-ntinzenry happens before the Bankrupt's eſtate be fly 
Gfirituted, ſuch creditor ſoall come in pre rata. Vide Ex fart: Cajecell, &c. P. 114. C. 7. 


5. Formerly in caſe a trader contracted a debt payable at a 2 Vill. 396. 
future day, and afterwards (but before the day of payment) be- 
came a bankrupt ; this not being a debt until after the bankrupt- 

cy, at which time the bankrupt could not do any act to alien or 

V OL. II. ; ] leſſes 


facie o it carries the fnce of truth. It is uſual nor to grant 4 i P. tog 
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Bankrupt. 


leſſen his eſtate to the prejudice of his creditors, ſueh contraR 
was held void, and the creditor not allowed to come in for ſatis- 
ſaction under the comunſſion. And in ſome caſes it was thought 
hard, that if one, on the ö ing of goods, or for other valuable con- 
ſideration, ſhould give a [bond or] nete under his hand, payable 
at a future day, and actually had the goods delivered to him, or 
the money lent him, and before the day of payment the debior 
ſnoùld become a bankrupt, that in this cale the creditor could 
not come in under the. commiſſion ; . wherefore. for the remedy of 
_ Ftp this, the ſtatute of the 5 Geo 1. cap. 31. (c). was made, which, 

40 * ſeck. 1. enudts, That every perſon 5 Mull give credit on ſecuri- 
condition e pay tres; p lie at frenre days, to per,ons who are or all become 
men'y of a fu- þ oh wpts, upon good conſideration, bona fide, for money or oer 
_ day, 3 thing not die before the time of ſuch perſons becoming bankrupt, 
-— * fhall be admit ie. to prove their ſecurities or agreements, as if they 
ruptcy, could qvere payable preſently, and ill hive à di vidend in proportion 
not before the 6% lie other creditors, diſc unting 5. per cent. per ann. from the 
—_ or actial payment 10 the time ſuch mmey would have become ue, 
= dj Ad ſet. 2. The bantrupt all be diſcharge / from ſuch 


ſuch debt, or 2 ſecuritien, as if ſuch money had been due before the time of his be» 


have any- divi- coming bunk rut. 


den before juch „ 3 | 1 | | 
ſecurity bee me ptyable ;, and this act recites it to have been a Q for remedy whereof the a&t wi 
made. And ſe vn the opinion ot all the judges, Mich. 2 Gee. 2. B. K. in Caſs Tally ani 


Suri, 1 Ld. Rayw. Rep. 1549. 7 Vin. Ar. 72. pl. 7. Atk. Rep: 116.—But then no ſuch 


creditor could petitianz, or join in a petition, for a commilſion by virtue of the ſaid ac ; though 
now. by the ſtatute of the 5 Geo. 2. cap. 39. [ef. 22. perſons taking bills, notes, or other ſecuritic: 
for money payay't af a fatute day, may petition for a commiſſion, or jaih in petitioning. 


6. 5 Geo. 2. rap. 30. fe. 26. Th: eommiſſhners all forthwith, 
after they have declared the perſon a barkrupt, can/e mice thererf 
| tn be igiezen in the Gazette, an all appoint a time and place for 
lte ereditors to meet, (which meeting for the city of London, and 
ul places avithin the bills of myrtality, Null be at Guildhall) in or- 
der to ewe aſſtgnees ; at ohich meeting the tommiſſioners J. ad. 
. 1 mit the p- oof of any creilitor's debt. that Mull live remite from the 
* P. 106, flare of ſuch meettn by affidavit * or ſolemn affirmation, and per mit 
” any perion duly auth ized by letter of attorney, (oaths or affirma- 
tion being made of the execution thereof," either by an aff lavit 
fevorn, or affirmation mad» hefore a maſter in chancery, ordinary or 
extraordinary, or before the comm ſſioners viva voce, and in caſe of 
cred tors refiding in foreign parts, ſuch affidavits or affirmations to 
be maile before a mogiſirate where the party Mali be refiding, oni 
hall, together with fuck creditor's letter of. altorney, be attefle1 b; 
2 @ notary public) ta vate in the choice of afſignees in the place of ſuch 
creditor. | | OY | 
7. E. by marriage articles in 1716, covenanted to pay trufters 
40 ol. in caſe he auld die, lexving a ſon and other children whe 
7 arrive to 21, to be equally, & c. E. becomes a bankrupt, 
and has a ſon and four other children, all infants, who petinon, 
praying that ſufficient part of E's eflate might be ſet apart in order 
to be divided when, &c. Lord Chan. diſaufſed the t 
9 5 | | ng 


SF wy = © Vo 


Zankrupt. 


being within the 7 Geo. 1. (a), it being uncertain auhether ever (a) Nefore the 
thing will become duc. Obj. Red, that this demand will Tar" Sway 
be diſcharged by certificate, by Sar. 5 Geo. 2 But per Lord Chan. , 3 N 
that clauſe only relates 40 r proceedings ; and this is nof ther Ind, or 
a debt due or ariſing at the ume of the bankruptcy. Trin. 17 34- promitlory 
Ex parte Tefferies, 7 Vin, Ar. 72. pd. 7. rn aft 
„agb certaio in all events, could be let in: and the difference now in fuch caſes i« to be 5 
ed by rebate of intereſt, but in the principal calc how is it potiible to adjuſt the difference upon 2 
contin. eney which may never happen > Fer Lord Chan, who allowed the caſe upon b:ttomry 'b) 
donde, 2 contingency Lad huppencd before a diſtribution actually made. id. (6) Vide 
C. 9. lis page, | | 


8. Commiſſioners of bankruptcy aint 4 dividend to be male This cafe wlel'y 
of the bankrupt's eflate; A creditiy under the comm ſſion ne, lets to 2 of df. 
receive of the Ag nee. his fret tion of that aivid end ; Ihe aſſignee r ee . 
afterwards break and run ewiy with the dividerd that was in by the commi? 
their hands ; ir. creditor Mull not be allowe / to come upon wt bank- ſioncre, aſcer- 
71. 's eflate for that money, but mul take his rene. 'F egatngt the * YE pe 
aſſignee: as well as he can. Cited per Lord Chan as a cafe that 7% /e 
had been put in the caſe of Si and Dube of Chandos, Hill 17 40. a lad been made, 
1 Chan. Rep. 419. 2 Aik. Rip. 159. pl. 141. 8. C. but rat the ee 
CE. | | | e would have 
have come upon the bankrupt's eftate, and eo:1id wrt bewe been cen ia ts hauf then bis reice ly 
qgainf the afſignees. Pex Lord Chan. Id. | | | = 

| *. P x 07 


9. Before the making of the following ad, If an obligor in a bo- It was chjected, 
tomry bond bec: me bankrupt before the return of the ſhip, and the _ _— 7 Bre- 


Hip did not reden before the diftribution made, the obiigee could after the banks 
not have the benefit of the diſtribution upon the comm ſſi on. rupr's cer:ifrace 


Held per Nin z C. Mich. 1728. Ex parte Caſwell, ex parte Cuzalet, all;wid, which 


ex parte Bateman, 2 Will. Res. 497, 499 ——But now by the gd not be, 
ſtature of the 19 Geo. 2. reciting, that whereas merchants, and i Tl. 3 
orher tra lers fr: quent ly lend money on bo:tomrx, or at reſpon- a then due. Sed 


dentia, and in the courſe of their trade frequently cauſe their p'r cr, Jr 


ſhips or veſſels, and the goods and merchandizcs loaded thereon, 2 b-, if the 
to be inſured ; and where com: ſſi ons of bankruptcy have iſſued a 105 2 
againſt the obligor in ſuch bottionmry, or reſpondentia bond, or /4;, hn * 


the under- writer, or aſſurer in ſuch aſſurance, beſore the loſs of dead if che party 


the ſhip or 2954s, in (uch bond or po icy of inſurance mentioned, declares _ che 


hath happened, it hath been made a queſtion, whether the obli- 3 e all 


5 1 S : arred: Se- 
gee or ob'1;ces in ſuch bond, or the aſſured in tuch policy of ig- (,, if pe 25 


urance, ſhould be let in to prove their debts, or be adultted to 721 7! f ll the 
have any benefit or dividend under ſuchs comm ſſion, which may (cn /itien as te 
be a diſcoura gement to trade: It is enacte J, % from ond after tee bend in the decla- 
207% day of October 1946. the obligee in eny bottomry, 9 ye Fayre 
reſpondientia bond, and the affure in anv policy of igſurance that the cast 77 
made and entere into upim a 833.4 and vituutle confid-ration, Land ation did n:t ace 
fie, thiil be a''mitted to claim ; and after the loſs or contingency en, at fe lime 
ſhall have huopencd, to prove Nis, lier, or their debt an! demands in of the ob/igor's be 
| ; ge 3 wo cewing a bank- 

reſped of ſuc band or policy of inſurance, in lite manrer as if the rape.” Thid = 
boſs or contingency had happened hero e the time of the ilſrirg of the 
eommiſiin of bund upicy again}! ſuch chligor or inſurer ; and — 

| 5885 | 3 . 
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| reſpect thereof na. bee me payable 


Bankrupt. 

be entitled unto, and fhall have and receive a propertionable part, 
ſhare and dividend of ſuch bankrupt's eflaie, in proportion to the 
other creditors of ſuch bankrupt, in like manzer as if ſuch bfs or 
conting-ncy had happened before ſuch commiſſion iſſued ; and all and 
84 ''y pi+'"- or berſons again/t whom, from and after the ſaid 20th 
day of Cc ber, any commiſſion of bankruptcy ſhall be awarded, 
hail be .. charged of an- from the debt pr debts owing by him, 
her or thes., on every gu bond and policy of inſur arce as aforeſaid, 
and Have the benefu of the ſeveral flatutes now in force 
again/? bunkruyzts, in like manner, to all intents and purpoſes, ar 
Peach loſs or cantin g en y had I and the money due in 

efore the time of the iſſuing of 


ſuch commiſſion. | 

10. Upon anrea'y of N between the plaintiff*s nepheu 
and the efendant's 20ught:r, a ſetilement was agreed upon, and 
articles enter ed iç 5 t9eern platntiff and defendant ; and 40% 
Before the marriage the pla. by a ſeparate wvriting ſigned and 
ſealed, reciting, thai a marriage was intended, &c. and in con- 
ſequence thercof he promiſe! to pay d fendant 40 J. per ann. by 


| 2 payments during plaintiff's life ; but if the irten led huj- 


and and wife, or ei her , gem, Moul die during defen ants life, 
then the annuity to ceaſe. he marriage was had ; plaintiff ſoon 


' after became a bankrupt, and obtained his certificate ; defendant 


did not come in under the commi ſſion, but afterwards for to years 
and half . annuity accru-d ſince the bankruptcy, brought an action 


: of covenant, Plaintiff !Jeaded the bankruptcy and certificate. Ch. 


. King was of opinion, that this agreement war: not within the 
ſtatute of 7 Geo. 1. cap. 31. becauſe of the impoſſibility of /ettirg a 
value on this annuity, being on three contingencies; and verdict for 


the now defendant; and upon argving this point in C. B. all the 


judges were of the ſame opinion.—Plaintiff now brought 4 61 
for an injunttion, ſuggeſting that the agreement 20as a fraud, being 
private, and not in the articles; and that the werdid was againjt 


 eonſcience, for that the now defendant ought to hate come in urder 
| the flatute, being within the ſaid act of 7 Geo. 1. But the maſler 


of the rolls, on motion for continuing the injunction, ſaid, had it 
been res integra he knew not what he might have done; but 
now the point was determired ot law, ſo dijallowed the cauſe, for 


Note : This caſe that there was no fraud. Trin. 1923. Fletcher ard Bathus ff, 


Point of time, 


= is miſplaced in 7 Vin. Aor. 71. pl. 4. 


| Vide Difhitution, &c. P. 116, 


(Ob 


Bankrupt. 


(G) In what Caſes Intereft ſhall be allmwed to a Creditor. 


| F a trader being indebted on fimple contract pledges goods for See Com. P.. 
the payment, and promiſes intereſt, ſuch creditor Mali haw in- 327. 2 8. 
weſt even between the ad of bankruptcy and the commiſſion. Trin. mr 457. 455 
0 Vin. Abr. 110. (B. 2.) pl. 1. * 
ee. Greets r 
2. And for debts on ſpecialty, the creditor ſhall have intereſt as te Bani. J . 
ell bkctween' the ad of bankruptcy as before. Ibid. 112, Ec. 
3. A morigagee ſhall bave his j-tereff run upon a bankrupt's 
ſlate, becauſe he hath a right in rem ; but as to other intereſt, it 
zaſeth on the bankruptcy. Per King C. 18 July 1729. 1bil. 


3 5 is | 
(H) Hho are oblized to come in as Creditors. 


: A By articles was to build houſes. B. ſurnifhes him ww: 
* materials, and takes an aflizament of the articles fo- Hi. put the ca-t 
curity, but before the aſſignment A, was a bankrupt. B. bas a of A. i 4 2 

zcial equity, in as much as by what he advanced A. was eng- © Ship, wio 
led to perform his agreement to the common benefit of the creditors ; become* a 
ad therefore B. Ma have all the money he advanced after he had f B. fre, 
ſpecific intereſt in the ar ticles 5 but as to what he gave credit for matera's if. 19 
fore, he truſted as another creditor. Eaſt. 1715. decreed per it, B. ſhall . e 
ord Chan. on a rehearing, Langton and Hall, 7 Vin. Abr. 73. - his more”, 


net com us 


4 1. ud. Chan. 


4 A. a trader, ſeiſed of lands in fee, borrowed money of B. 0%, hey Sim 

n a judgment, and afcerwards anicled with C. to ſell lands to 13:. ia S. C. 

im for 5000 J. to be paid down, and 650 J. to paid at Chriſtmas 

lowing z then A. becoming a bank:upt, B. brought his bill 

zainſt C. A. and the aſſignees under the commiſſion, praying 

c 650 l. remaining unpaid, might be paid to him towards tatis- 

action of his judgment: And it was decreed at the Rolls, that 

e aſſignees convey the premiſſes to C. as the bankrupt had ar- 

led to do, they ſlauding in his place, and thereupon C. to pay 

e aſſignees the 650 J. for the benefit of the creditors, and B. 

e judgment cre.litor (he not having ſcrved or executed his judg- 

ent) to come in for a propor tion, (a) only with the reit of the (a) By 82 
editors. Mich. 1721. Orlebar and Fletcher and Juke of Kent, Statute of £1 
Will. Rep. 737. | _ fec.1. cp. 

«75 by judgment, ſtatute or recognizance, hefe extent is ſerved er 5 

re bi Bantrufucy, ſball at be relio ved for me than a rutab part of their juſt debt; and 1 

ody it has been determined at /:<r, that where a jet was u ſerved or executed, t 
thereof ſhoul1 only come in pro rata with the her creditors of the Bankrupt. Cited --, 

nur, ibid. 939.,——ln the principal caſe :t was inſifted upon, that though B. the judęemer | 

or could not come in upon th b2nkrupt's eſtate tor any more than his proportion with tu 

litors, yet he would be at liberty to extend his judgment againſt the purchaſer who » b 
land prior to the bankruptcy; and this, as the reporter Jays, ſeemed te be admitted % 2 

could not be deemed a purchaſer till he had paid the remainder of the money, Wwe 
tot the perſonal eſtate of the bankrupt, and mult be liable to his creditors ; and th Gn 

tcompellabl- to pay it, unleſs upon his naving a good title, which was to be mats t-! 
ignces, who had the legal eſtate of the premiſſes aſſigued to them by the cv!:1 3 Þe 

his hocour, Ibid, 739. | | | | 
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109 Bankrupt. 
; On a diflreſs for rent goods were ſold, and 77 J. rena: 
2 in 4. rr \ . at became a bankrupt. The tenant 2 
Luws 160, and his excentor pres to be paid this money by the afſigrees in yy, 
ference 1» wiher creditors. Obj. This comes to the conſtable, 
hands by due courſe of law; and cited March 9, 1921. E 
Peir for, beſore Lord Macclesfield, in which caſe was cited Wig 
and Dixon, Mich. 6 Ger. 1. guods tnken in execution by Wil, 
builiff of Weſtminſler, and he died; judgment and execution |, 
aſide ; an ruled that rhe widow an executrix of W. Mul i 
fund th. monty, thnugh ſhe alle. ged Me had net Mets to p ſu 
ciulties. Bu! per Lord Chan. bh the caſes cited are again ex, 
eus; and though the law makes a difference between one cred. 
ter and arether, yet in caſe f ba'krup:cy all creditors are upon ( 
equal ſrot; il ary thirg had remained in ſpecie it might be un. 
Liſe ; but here the money 's imbeziled by the conflable : petitine 
er to come in as a creditor with the reft, Mich. Vac. 1733. U 
parte Dobjor, 7 Vin. Abr. 74. þl. 7. | 
4+ An wttarney had been employed by one tolle became @ baniry;, 
aſſignees petition to have the papers delivered up, and that ite 
attorney mighi come in for his demands, pri paſſu, with cihy 
creditors. Per Lord Chan. The attorney hath a hen upon thy 
papers in the ſame manner againſt ofignees as againſt the bai 
| rupt ; and tho' this dot n not ariſe by ary exfreſs contract or agr 
ment, yet i is as effetual, being an implied.contrad by law. In 
as to p. pers received after the bankruptcy, they cannu be rea 
ed ; ano therefore, if the vfſignees defire it, the bill may be tare! 
and upon payment, papers delivered up ; and this alrhoughth 
attorney had come in, and proved his debt, for a creditor, wh 
| hath a ſecurity may come in and prove his debt, becauſe pſi 
his ſecurity may prove deficient. Mich. 1734. Ex parte bi 
7 Vin. Abr. 74. Pl. 8. | | 


(I) Concerning joint and ſeparate Commiſſions, and Cri# 
tors coming in under fuch Commiſſions. 


Not in this eaſe, f W QO joint traders ade. bankrupts, a joint eu 
for the eaſe of miſſion is taken out againſt them, upon which the cu 
both parties, his miſſioners: ſſign the real and perſonal eſtate of them, or either 
Iordihip ordered them; afterwards the ſeparate creditors take out ſeparate cal 
it to be referred : . 

to a commiſ- miſſions againſt both, and the commiſſioners on the ſcparate 9 
ſioner in each of M {hon aſſi an over the ſeparate eſtate and effects to other aſſight 
theſe c mmiſ- Upon petition by the ſeparate sſſignee for Uberty to ſue at | 
ende 2 tor the ſe parate eſtate, King C. was of opinion, that the firſt 
| whole partncr- ſigr ment peſſed as well the ſeparate as the joint eſt.te of | 
fp eff. Qs, and o pirtners the bankrupts, and conſt quently that the cott 


alſo of the ſe- ance under the ſecond commiſſion was void, and that the fecd 
parate effects of | | 

each of the partners, and it the commiſſioners find any thing difficult, they were to be at ld 
to ſtate it ſpeciailyz and with regard to the ſurplus of the partnerſhip effets beyond whit! 
pay the partnerſhip debts, and alſo torching the ſurplus of the ſeparate effeQs, if there fa" 
main any over and above What will pay the ſeparate debts, each fide to be at liberty te 
to the couit concerning an; of the ſais furgtuſſes, Ibid. 5or, 


afſizut 


Bankrupt. 


fignees could do nothing at Jaw ; and his lordſhip ſaid, he 
duld not ſuffer them to ſpend and waſte the eſtate in vexatious 
is at law, but would not hinicr their joining in a bill for an ac- 
unt of the ſeparate eſtate. Mich. 1728. Ex parte Cook, 2 Will. 
Lp. 500. 
$4 A. and B. joint traders, become bound in a bond jointly * P. 110. 
14 ſeverally to J. S. and afterwards become bankrupts, and YT 
ere are joint and ſeparate commiſſions taken out againtt them. 

That there may be an equality, 7. S. may chuſe under which 

anmiſſion be will come, but ſhall not come in under both at the 

ne time ; and in the principal caſe J. S having received a di- 

:icnd under the joint commithon whilſt this matter was in ſuſ⸗ 

enſe, ſhall not bind him 3; for provided he brings that dividend 

ck again, he may come in for a ſatisfaRion out of the ſeparate 

fects, and he to have a month's time to make his election. Or- 

lered by Talbot C. on debate, Hil. 1735. Ex parte Rawlinſon, 

Vill. Rep. 405% 

3 If A. and B. are joint traders, and J. S. owes A. and B. 

atheir joins account 100 J. and A. owes J. S. 100 J. on his /epg- 

ate account, J. S. cannot deduR fo much as A.'s proportion of 

ie 100 l. comes to, out of the j2ine debt ; for that the co-part= 

erfhip debrs of A. and B. are to be (a) firft paid, before any of the (:) It is (rs 
yarate debrs 3 but if there be a ſurplus beyond what will pay tlel, and is @ re- 


may deduct the ſeparate debt of 4. Cited per Lord Chan. ca o jf 5 
in the caſe TX Lord Laneſborougi & al and Jones, Trin. 1 or 
716. 1 Will. Rep. 325, 336. a | 
eint creditors 


all be fy ff paid out of the partner ſh:p or joint effects, and the ſefarate creditors out of the . 
re eſtate of each partner. And if any ſorplur of the partrerſbip effect after all the parte; hip 
I paid, the ſeperate creditors to come in—and it there be a ſurplus of the ſe par ate eſtate, be- 


00, ide 1 Ye. Eg. Ca. 85. Ca. 6. 


the partner /Aip effeAs, and if there remains a /urplus, then the 23 S. C cited 
eparate creditors are to be admitted. King C. 22 April 1729. 7 Sor Its. 
orſey's caſe, 3 Will. Rep. 23, 25. . OO IM er, 


5 Geo, 
| | | | 8. 1 „ . 
s the caſe of Harſey & al* againſt Heytam & al*, ſay, it was ordered (22 April che ha: he 


D * belonged to each, ſhould go to their reſectve crediters upon 2 joint commii ſien ſued out 
inſt the then defendants. | | | 


5. The plaintiff's bill ſet forth, that in November 1725, plain- 
If and A. and B. became partners in trade, and that they all 
den being at Holland did, according to the cuſtom there, execute 
tefore a notary articles of co-partnerſhip, and did jointly and 
everally declare that each had advanced 24600 guilders, which 
Im was to pay the Cebts particularly mentioned in the inventor 
nnexed to the ſaid articles; but no other debts were to be 221. 
r any debts which any of the co - partners might contract on 
ber own private account. That by the articles it was further 
creed, that a certain ſum therein mentioned ſhonld be — 


he partnerſhip. debts, then, out of 4. s ſhare of the ſurplus * 4 1 5 


bankrepts, the 


ond what will latizfy the ſeparate creditors, it ſhall go to ſupply any deficiency that may remain 
to the jo;nt creditors. Cited 1 Lord Chan. King, Mich. 1728. Ex parte Cock, 2 JI ii]. Rep. 


; 5 Y 0 9 0 5 . ; 12 80 
4. On a joint commiſſion the joint creditors are fir to come in Fi Cut. Rep. 


1 gate ſhould 95 to the jaint creditors, and the remaining part of the joint eſtate which re- 
e 
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* P. 111. 


Bankrupt. 


for maintenance, Ec, and that all loſs and gains ſhould be equy. 
ly ſhared and borne. The partnerſhip was carried on till ih 
rzth of May 1728, when A. quitted and for 1227 J. 5:5. 44 
releaſed his claim to plaintiff, and B. and they carried on 1}, 
partnerſhip according to the ſaid articles, and B was intruſted 
with the pannerſhip goods, and which he imbeziled and appl. 
ed to his own uſe, and ſuffered the partnerſh'p debts to be un. 
paid, and having contrafted private debts on his own accoun, 
— a bankrupt ; and 30 Nevenber 1733, a ſeparate com- 
miſſion of bankrupicy was taken out bs him. That the 
commiſſioners aſſignecs took poſſeſſion of the partnerſhip effeg, 
and have received ſeveral of the partnerſhip debts, and intend 0 
apply the ſame to the “ ſeparate cre:!itors, whereas theſe effeq, 
oughr to be applied to pay the co- partnerſhip debts, and to mik; 
the plaintiffs ſatisfaction for what the bankrupt had imbezzl edu 
his own ſeparate uſe, and the refii)ue to be divided into equi 
paris, vis. two thirds to the plain'iffs, and one third to B. u 
which third he is intitled, and is to be par! of his ſeparate (far 
and the bill prayed that the defendants may be reſtrained fron 
ſelling any part of the ſaid effects. The aſſignees by their a. 
ſwer admit the bill to be true, and that they ſold ſome of the 
ſtock, with plaintiffs conſent to the amount of 6500 J. and ſub 
mit to apply the bankrupt's eftate as the court ſhall direct. D. 
creed by Lord Talbot, that the mafter ſhould take an accu"! d 
the partner fhip debts receive by pluintiffs in Holland, and of 4 
partner ſhip eſtute in England received by the aſſignees, and of the 
partnerſhip debts owing by the bankrupt and the plaintiffs. Tha 
the joint credit:rs of the bankruzt and the plaintiffs come in an 
prove their debts before the maſter. That an account be tak" 
what imbezi!ment the banirupt has made 7 the c- part ner ſhip eſt, 
and in taking acccunts, plaintiffs and defendants to be examinel 
on cath, to produce all books, Ec. and to have all juſt allo. 
ances, That what the maſter ſhall certify the co partue- 
dbts all amount 19, ſhall in the firfl plice be paid by the plaivii 
and defendants to the joint crediters in proportion to their debis 
and as far as the copartner Aip eflate in their hands will exten 
That if it ſhall appear any of the purinerfhip eflute remains in th 
faintiffs and defendants hands after the partnerſhip debts 2! 
paid, then the maſter to divide the ſume into three parts, and th Bparate 
flint Vs are to take tue thirds, and cut of the Binkrupt's third 
part they are to take awhat it ſhall appear the bankrupt has int 
tiled of the fortner Ap effe As ; and if there ſhall be any ».fidued 
the barkrupt's third part after the partnerſhip debts and the intt 
 2ilmerts of the bankrupt are ſatisfied, then the ſame is to be pai 
or retained l the cfignees for the benefit of the bankrupt's ſepart 
_ creditors. That the maſter may ſtate any thing ſpecially, 20 
all parties are to be paid their coſis of ſuit out of the co-partne tf 
eftate. 1734, or 1735, Groſs a and Dusfreſnay & 4, 

figrees of Prewoff, MS Rep. < | myo | 
G. A. and B. were partners, but the partnerſhip being d l 
and A. ſe!tirg up for himſelf, became a bankrupt, and a ccnm- 
ſion iſſue d out againſt him; and chen B. failed, and 7 

* a 


— 
n 


— 2 a” — 
. 5 — 7 > ” 
Mov od ch rg” PP 
a x. -_ n 3 _ " : 

* * _ -, 1 
” 42,7 R - * 2.4 

8 us LY 
l a — — 1 — —— 


Bankrupt. 


18% again him ; the join: cre.titors were admitted to prove their 
2 * the ſeparate commi ſiuns. Cited per Mr. Fazak- ll 
„ (Kl. 4 Geo. 2. in B. R ) as the caſe ot Stephens v. Brown 
] Adlamb, 22 January 1728 i: Canc. Fitz-Gib. Rep. 283 ' 
On 11 Sept. 1742. a joint comnuſſion was taken out againſt 19 7 
and B. and the commiſſioners aſſignees poſſ fe themſ Ives of | 
che join! and ſeparate o ſtate of the bankrupts. 7 S a cre. litor 
the [eparate eflates of both the bankrupts, and T. I. a ſeparate 
editor of B. one of the barkrupts, on behalf of themſelves and 
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!; the ſeparate creditors of the 2 ba' kr upts, by petit ion ſet 13 Wil 
Erth, that before the date of the commiſſion the barkrupr A. 4 | |. 
ved the petitioner J. S. 501. by bond, and 29]. for goods (04 on his | '4 na 
eparate account, and that the bankrupt B. al/o owe him zol. for ' ' "1 I mY 
ods ſold on his ſeparate account, and that B. owed the petitioner 1 188 
L. 601. on his ſeparate account, by tue notes of hird which 1 

re len due. That the petitioners had applied to the commiſ- f 

oners to be admitted ® creditors under the ſaid commiſſion, which x P. 11 2. 


hey bad r-fuſe'l, inſiſting it was a joint commiſſion ; ergo they 
aged tht they und the ſeparate creditors mig/t came in and prove 
heir debts under the commiſſion, and that the commiſſ,ners might 
he joint and ſepara'e acrounts of the joint and ſeparate eſtates, 

nd that what ſhoul/ be found on ſuch accounts to b:l ny to the ſe- 
arateeflates, might be applied towards ſutis faction of iheveſpecitte 
ſeparate eredito: s, and that they may be paid their coſts of applica- 
jon. Ordered, that the mor part of the commiſſioners in the 
aid commiſſion, by notice in the Gazette, appoint a time and 
place for the ſeparate creditors of each of the barkrupts to come in 
nd prove their debts under the jent commiſſion. That the 
ommiſſioners take /efarate accounts of the joint and ſeparate el- 
ates of the bankrupts come to the hands of the aſſignees, or of 
any others by their order, or for their uſe, diſlinguiſtirg joint ant. 
eparate eſtates of each bankrupt from the other. That what on 
uch account ſhall appear to belong to the baunkrurts joint eflate, 

Il be applied by the aftegnees towards e eg of the joint 
editors 3 and in caſe there ſhall be any /ur;/us of the joint eftate 
fer all the joint creditors Mall be pai! their whole demands, then inn 

0 the ſurplus is to be carried to the account of the ſe- e 
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he mo:ely 0 
parate eſtate, and to be applied to ſatisfy the ſeparate creditors ; 
and if there is any ſurplus of the ſeparute eſtates, after all the /7- 
arate creditors ſhali be paid their whole demands, then fuch 5 
urplus of the ſeparate eftates, or either of them, ſhall be carried | 
: 


o the account of the joint eſtate, and to be applied towards ſatis- 
action of the joint creditors, and the reſpeclive ſeparate eflates io 
ear a proportionable part of the charge of ſuing out the cummiſſion 
nd executing it, to be ſailed by the commiſſioners ; and the coſts of 
lus application to be paid by the aſignees out of the bankrupts ſe- 
parate eflate ; to be taxed by a maſter, if the parties cannot agree. 
Lord Hardwicke C. December 1742. Ex parte Pawel and Pot! 
anrupis, MS. Rep. | „ 


vide Diftribuiion, (I) P. 116. 


Ver. IL k 00 N 


Fre is Chon. 1. Of F. was aſſignee of commiſſioners of bankruptcy, iſſue} 


relieves acridents, and therefore the deeds ovght not to be delivered up without payment oi da 


ATP 12 13. #2. A. made a bill of ſale of leaſes and perſonal eſtate to B. and. 


| becomes a bank- Wards C. 10k the wile into his paſſeſſon, an! ated ale, and de. 


a fa&or conti- that the ſame ſhould not be liable te the bankrpuptcy of C. Tru 


| Time as they ſball ſo became bankrupt, ſball by the conſent and fermiſſion of the true ec er pri 


od cquners, and take upon themielves the /ale, alteration or diſpoſition al ert, that in ex'ty) 
cafe, juch go:ds ſhall be liable to the bankrujt's debti, as if they had bers the priper goods of tt bath 
"Fur. 
a gaiuſt the aſſignee under Levi's commitſion, to whom before the bankruptcy the plaint'® lu 
delivered the diamonds to ſell ; but it appearing upon the trial before Het C. J. that the red 


Bankrupt: 

(K) Mas fall be ſaid the Bankrupt's Eftate, or ful 
an Intereſt in him as may be ſold, aſſigned, &c. unde 
the Cammiſſian, & econt', 


r * out againſt B who had contracted with deten.Jant for y 
Boles, S. C. is much ſalt petre as came to 2447. but not having ready money y 
retidem verbir, pay for the lame, propoſed to mortgage to him an eſtate he hal 
ſays, it was urg- in his own poſſ. ſion, by way of ſecurity for the money, and x. 
3 cordingly left with the defendant the ule deeds to get the . 
more than a ſignment drawn, but b fore the aſſignment was perfected, f 
pledge of the became a bankrupt. J. S. brought his bill to have the der 
decds, for that eli vered up for the ſelling of the eflate u ſatisfy the cre. lit i 
wks . Decreed that the deeds be brought beſore the maſter, and def 
aging that vered by /che.tule to the plaintiff with offs ; though no reaſon wy 
if it had becn given for this decree. Mich. 10 Arn. Br ander and R:bs, Gilb. H 
ma de, the court Rep, 35. The reporter adds, ſed hic dur um a multi: habebaiy, 
would not have xy. 36. | TON ; 


eaken it from 3 1 | 
him without payment of the money; though irs not being made was owing to the death of ty 
attorney, who was to have d:awn the alignment, which was an accident ; and this court oi 


money. But decreed as above, <eaithout gixiag any reaſm fer ſuch decrees. 


mY 17 22 in truſt 40 pay A's. debts; at firft B. acted in the truſt, but alter 


rupt, the coole came a bankrupt. Upon a Si brought by A. againfl C. ant 
bought by him as Aſignees under the commiſſion, for an account of the ſaid ruſt eius 


3 Corvper C. at firſt doubted by reaſon of the 21 Fac. 1. cap. 1g 


debts.” Lord Jed. 11. (a), but aſterwards held this cafe not within this flatuu 
Chan. aſked if in regard this aſſignment to B. and C. was with an honefl inter, 
there was any viz. For the payment of the debts of A. Ergo decreed the a 


on. of mY 1 uncle the commi ſſion againſt C. to account for all the eſlate of 4. u 


nues a long poſ- 1716. Copeman and Gallant, 1 Will. Rep. 314, 321. 
ſctlion of goods, | 3 
by which they are taken as his own, and eredit given to him on that account, it woul4 alter t 
caſe; for if Prſſeſſion and di paſitien be given to a ſon that becomes a bankr»pt, the" no intent of fra 
eppear, yet if it gives a fſalic credit, Here is the ſame mc:nvemence as if fraud was intended; '* 
if the bankrupt appears the ble owner, to as to gain a falſe credit, there is the ſame incor 
ence, and it matters not whether it was by fraud, or only by seglect, or out of humour. Vine! 
Abr. Tit. Creditor and Bankrupt, (T) P. 89. Tris. 1716. in S. C. cites it as from a MS. Ne 
4 This ſtatute enacts, that if at any time hereafter any perſon ſhall become bankrupr, and ci jab 


etary, have -n their poſſeſſion, order and diſp:fiticn, any goods er chattels whereof they all br rej# 


ln Mich. term 1908. an aQtion of trover ſor 2 parcel of diamonds was brougt 


property of the diamonds belonged to the plaintiſt, the above clauſe of the 21 Fac. I. wa inſittel 
upon by the defendant's counſel; and this ſecming an bardſhip upon the plaintift, it wa m1 
a (,in B. R. Where on argument it was adjudged tl. at er jewels being oripr tly the plamf 
and , bankrapt bavins ns mere than a bare authority tojell them for the plaintiff t uſe, were net ll 
8; the baniruptcy. Cited arg” in the caie of Cepcland and Callau, as the cale of L'Apsfire. l 
J 


Bankrupt. : 


ſeme ſole mortgagee in fe: marries, and her huſband be- And his honone 
2 a bankrupt, an, þ. commiſſioners aſſign over all his real fad, that it 


i 4 ig ht hav 
and al eſtate ; afterwards the bankrupt dies ; the widow . 3 


a bill againſt the aſſignees for the writings relating to the of different con- 
_ and 4 have the benefir of the * The maſ. fidcration, A 
ler of the rolls at fir delivered bis opinion /olemnly for the widow = —— hed 
but afterwards gave his opinion for the aſſignees, that they were P | 
zutitled to the mortgage 3 for there being in the mortgage dee. a fired the aid f 
covenant t pay the money to the wife, this debt, or choſe in action thereof to ſtrip 
ll afigned by the commiſſuners to the Aren, and vejted i, af gur. of 
them, like the caſe of Miles and Williams, Irin. 1714. in B. R. in the world, 


1 Will. Rep. 249. Where a bond made to a wife dum ſola was ad. towarus the do- 


judged to | | p, 4 
commfnoners 3 but his horaur (aid, that, if there had been any . 


niels before the marriage purporting that whis money ſhould con- gh * 
ws to 5 wife as her provi ſion, or thould be affigr.ec in truſt for and oe M- 


mortgages and have 


1718. ofvil and Bran. 9 1 Will. Rep. 453. 
plight thes the by 


a would Love lem: (a) and had be in _ ſued for the money, or prayed 
a forecloſure, equity (probably) would not have compelled ) the payment to him without his 
making ſome proviſion for his wife, or at leaſt upon her application againſt the huſbaad and the 
mortgagor, might have vented the payment of the money to the huſband, unleſs fome provi- 
fon was made for her; but in the pretent caſe the widow, and not the creditors, fought the aid 


Huſband, could 


(4) Vide ſame caſc of Jecrbjen and Willians 


4. In the above caſe another point was, oz. as to 200/. part of 
the wife's portion, on a note given by the huſband at his marriage, 
fynifying his conſent that the wife ſhould have this 200 J. The 
court held the ſame was ſpecially bound thereby, and ſo the 
plaintiff with reſpe& to this oy was relieved. hid. 461. 


Felland) in his hands, bought South-Sea ſtock as factor for J. S. 
and took the ſtock in his own name, but entered it in his account- 
dock as bought ſor J. & after which the trader became bankrupt. 
Determined that the truſt ſtock was not liable to the bankruptcy. 
By Lord Parker, who ſaid, 5 weul. leſſen the cre:lit of the nation ts 
nate ſuch a conflrufion. Trin. 1721. Ex parte Chi, 3 Will. 
Rep. 187. in a note by the editor. | 5 
6. J. S. deviſes lands to his daughter, being a ſeme covert, for 
her ſeparate uſe excluſive of her huſband, and that he ſhould not 
de tenant by the curieſy, nor have theſe lands for his life in caſe 
he ſurvived his wife, but that they au i upn her death po to her 
heir ; but J. S. appoints no truſlees, J. S. dies, and then the 
huſdand becomes a bankrupt. The deviſed premiſſes ſhall not 
be ſubje& to the bankruptcy, for as the teſtator had a power to 
deviſe the premiſſes to truſices for the ſeparate uſe of the wife, 
equity will ſupply the want of thin, and make the huſband trujlee 3 
and the aſſignees were decreed by the maſter of the rolls to join 
ma conveyance for the ſeparate uſe of the wife. Mich. 1725. 
Bennet and Davis, 2 Will. Rep. 316. DO | 


| 
| 


7. Where 


equity, and de- 


be liable lo the huſband's bankruptcy, and 77 nable by the ing which, equi- | 


ber; they (the articles) would have been a ſpecrfic lien upon the neer claiming un. 
abs eſerved it from the 8 Trin. 4% ere 


PE be '= no better 


efequity. Ibid. 469. ( Vide 1 W ms. Rep. 383, and 10. Abr. Ef. 54. Jacelſes and Willi. 


* 5. A trader in London having money of J. &. (who reſided in x P 11 4 
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Bankrupt: 


So within the 7. Where a bond was given by the huſband for payment of a ſun 

_ W- | of money to tits wi fe in cale ſne ſurvived him, and he after becany 

APA DT a bunkrupt, King C. held, that no part of the eſtate Jhould be de. 
y bon Wi ets 22 . | 

ſhall not, be- ferred from being diſtributed, the act ordering a diſtribuuon 0 be 

fore the return 1114) within a Junited time; eſpecially here being neither Je;. 

of the ſhip, tuminpreſerti, and perhaps might never be debitum in futur, 


I 
4 
come in under 2 0 22. k ö | 
ior the wife might die in the life-time of the huſband be- 1 
v 
t 
tl 


the c 2 
but if w_ ſides, after certificate alloaued, the bankrupt mig/t tra te ug uin ant 
tui ns before the become ſolvent and able to pay the bond. But though the 
1 7 0 debt was contingent when the _ became a bankrupt, yet if 
tributes * the contingency happened before the diſtribution made, then ſuch 

ſhall : Ibid. contingent creditor ſhould come in for his debt. So if tuch el 
Vide the.at 19 contivgency happened before the ſecond dividend made, the credi- 7 


Gee. 2. P. 106. „ ul d come in for his * N thereof though after the firſt di. of 


bone 4 vidend. Per King C. Mich. i728 Ex parte Caſwell, ———; th 


in relation to Farte Cazalet, —Ex parte Bateman, 2 Will. Rep. 497, 4%. Fo 
ſuch bond. Mojeley 79. el. oi. | | 

8. An eſtate was deviſed to be ſold, and the monies arifin; 
- from ſuch ſale to be di vi led amongſt ſuch of the children of A. 4 
= RP. "ould be living at A.'s deuth. B. one of A.'s children, became : 
fates it, that bankrupt, and the commiſſioners aſſigned over his eſtate, after 
A. ſeiſed in fee which B. got his certificate allowed, and then 4. died. De- 
2 copyhold creed that this ſhare of the money, which on A.'s death belonged 
red it te de to B. ſhould be paid to the commiſſioners, for that not only the 
uſe of his will, latter ſtatutes relating to bankrupts mention the word {poſſibili.y} 
and afterwards Cu, but alſo becaule the ſtatute 13 Eliz. cap. 7. ſe. 2. impow- 


2 it =” ers the commiſſioners to aſſign all that the bankrupt might depar; 
_ @Gaughter, fer | | 
life, then to truſtees to be ſcld, and the money to be divided amg fl ſuck of his daughter's c 
ren as ſbould be li-ing at the time of her deceaſe. The teſtator died, and the davghter had iffce 
(inter al) a ton, who being a bankrupt, the commiſſioners aſſigned over all his effects. The 


bankrupt got his certiticate allowed, and then his mother died. On s bill brought by the ajfige:1 ba 

Jer the hankrupt*« ſoure of the money ariſing by the ſale, it was decreed for the plaintiſis, {for ts 2 
reaſens abe ve) diſlinguiſhing the principal cate from that of Jacebſa and Williams, (1 Will. Rep. 

385. Gil. Eq. Rep. 140. 1 Vel. Eq. Ca. Abr. P. 54. C. 7. ) for there the huſband, BW “ 
the bankrupt, could not have come at his Wiſe's portion by the aid of equity, without making my 
ſome proviſion ſor her; and it was not reaſonable the aſſignece, whe flood but in his place, and di. ne; 

rited their claim from him, ſhouli be more favoured. (a) The words of the flatute 5 Geo. 1, un 


ep. 30. are, all juch e fact: of which the perty wwas feſſeſſed or imereſted in, or whereby be bat, 5 
may expedl any profit, poſſibility of profit, benefit or advantage whatſcever. 


ld 5. with ; and here B. in the life-time of A. “might have releaſed 
FD this contingent intereſt. —Beſides, the 21 Fac. 1. cap. 19 /ed. i. 
enacts, that the Alatutes relating to bankrupts ſhall be cor ſirued in 

tne moſi beneficial Ir creditors. Higden and Williamſn, 

frit heard at the Rolls, Mich. 1731. and afterwards affirmed by 

8 king C. in Mich 1732. 1 Will. Rep. 385 in a note by the editor. 

A cite was cited 9. J. S. by will gives ta his daughter A. (then wife of B.) his 
at 8 or ay gold watch, fexcels, china and hor ſhold goods, to be at her diſp/al 
2 da fene covert fer her ur and benefit ; and held. that becauſe it evas not fer Jer (ear 
w/e, but cly for her uſe ard ber cſit, it was the huſband's. But his honour aid, Je u 409 
eL Gitſan nic with that determination; and {aid, inthe principal gale the istent af fears to g 
it to the f parat uie of the wife. Jbigs OT 11 


. ' 


* 


Bankrupt: 


42d ts do therewith as e fhould think fir. Teſtator dies, the 
daughter's huſban. becomes a bankrupt : this is a deviſe to the ſepa- 
rate w/e of the wife, and not aſſignable by the commiſſioners. 
Decreed for the wife at the rolls, 1733. Kirk and Paulin, 7 Vin. 
Ar. 95. Pl. 43. 
10. Where a merchant beyond ſea cenfigns goods to a fatter in 
Londen who receives them, the factor in this caſe being only a ſer- 
vant for the merchant, can have no property in ſuch goods; nei- 
ther will they be affected by his bankruptcy. Per King C. in 
the caſe of Godfrey and Furzo, Trin. 1733. 3 Will. Rep. 185. 
11. J. S. not in debt, nor then a trader, makes a voluntary ſet- The cafe of 
tlement on a _ and oy to ths becomes a 2 and about yy Pad . 
xteen years after became a bankrupt. Sir Joſeph Jelyll, Maſter r |; 
1 . clearly, that this rented 96 us not with en yoo _ 
the Stat. 1 Fac. 1. cap. 15. /ef. 5. (a), and therefore not liable to bonour grounded 
the bankruptcy, the party not Leirg a trader when be made the [et- this decree, tha® 


tement (6). Trin. 1734. Lilly and Oftern, 3 Will. 98. SAP de 
opinion, that 


this caſe care exaQtly within the words of the act, being @ freies fer a cHild, and nerely wolune 
tary, ar ogainſ{ creditors. Ilid 299. (4) 1his ſtztute ſaye, at if any fer on which Heveaſe 
ter is or all be a bankrupt ſtall cemey, or frecure er cauſe te le „ie emp of lis clildren, or 
ather * cry maner s, lands, greed, or transfer his debts into other mens n art es, EXC 
ont ares being of the years o! conſe 7 & /eme other walucble confederation, it ſtall he in the 
fewer of the commuſſicner i te ſell e 75 ef tte /ame in as an ple manner os if the bent Had bean 
ada leijed cr peſeſſe ed thereof. (0) 

ſettlement was made ing 1 en ſo much ay trader, and the fett. 
ment heing tene years befcre le un concerned in trade, and ſix years before any af? of 

—_— by lim, was the reaſon why three judyes againſt one held the fetilement mt enithia this 

3m ill. Rep. 299. | DG | e | : 


* being in debt, but a clear man, wer f 


12. Lat. 19 Geo. 2. made for amending the laws relating to 
bankrupts, enacts, that after the 29th day of Ofither 1746. no per- 
fon wle is or Hall be bona five a creditor of any bankrupt for or in 
reſpect of goods really and bona fide ſold to ſuch bankrupt, or for or 
in reſpect of any bill or bills of exchange really and bona fide drawn, 
negotiated or accepted by ſuch bankrupt, in the uſual and ordinary 
courſe of trade and dealing, Mall be liable to refund, or pay to the 

aſſignee or aſſignees of ſuch bankrupt's eflate, any money which, be- 
foe the ſuing forth of ſuch commiſſion, was really and bona fide and 
in the u/ual ard ordinary courſe of trade ard dealings, received hy 
fuch perſon of any ſuch bankrupt, before ſuch time as the perſon re- 
ceiving the ſame ſhall know, under ſtand, or have notice that he is 
become a bankrupt, or that he is in inſolvent circumſtances. 


(L) Of Diftributzon, &c. under a Commiſſion of 3 
Bankrupicy. 1 85 Nn f p. 116. 


1. J. S. ſeiſed of lands in fee, owes a debt by fatute, and 2 
ter war i becomes a bankrupt, and the flatute creditor ex-_ 
tends the and, hen a commiſſion of bankruptcy iſſued out, and 
whether the lands ſhould be liable to the ſtatute creditor, was 
the queition, And a the judges of C. B. (upon 4 reference te 


hea 


vpon which his 


clined to be a 


purchaſed, careyed or traniferred, fer or upen marriage lis or Fer el ildren, {both the par- 


In the caſe of Crip and Pratt, the ferſen at the time the 
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| Bankrupt. 
| th:m by Lord Chan.) held, that the claufe of the ſtatute of 1, 
% By thin Fac. 1. cap. 19. ſet. . (a), was full and plain, that all the ban. 
tute it is rupt's creditors, unleſs where there was = mortgage, un þ, 
— equally paid. And Trevor Ch. J. ſaid, a judgment or recogr.j. 
mnay examine upon dance did no more bind the lands than the tefte of a fi. fa. bound 
oath, er by any the goods at the time of the making of this flatute ; and it way 
| ether wegn, any plain, it the fs. fa. was not ſerved and executed, ſuch creditor, 
1 3 | th notwwithflandirg his ſuing out his fi. fa. ſhould only come in pry 
* — to % rats with the creditors even by femple contract. Eaffl. 1706. Yip 


* 7 cs George Newland and Beckley v. 1 Will. Rep. ga, 93. 
4, [poear, M and every erediter having ſecurity for his debts by judgment, flatute, ſpecialty, . 


ſecurity, er baving no ſecurity, or having made attachments in London, or other place, of the 
nt of ſuch bankrupt, whercof there is no execution or extent ſerved and executed upon any 


nds, goods, and eſtates of ſuch bankrupt, before ſuch time as he ſhall become a „all t 
be relieved upon any ſach Judgment, ſtatute, ſpecialty, attachments, or other ty, for any mov 
#han a ratcable part of their debts with the uber cyeditars, athout reſpect ta any penalty coantarncd in 


Jach judgment, te, ſpecialty, or other ſecurity. 


Ie is material 2. A. draws a bill of excharge in England, payable to B. or C. 
whether this jn Hollend, for 100 J. C. accepts this bill; afterwards A. and C. 


Namen of Jerome bank nd 401 4 > 
1 2 ankrupts, and 40 J. per cent. was paid out of C. ed. 10 
Bad by hens his creditors, and now B. and the reff of the creditors of Fenn 

| Ggnees under come in for the whole 100 J. alleging that though this flould be 


C.'s commithon granted them, yet the effets of A. would not extend to ſatisfy then 
* * A Their juſt debts of 100 f me including the 40 l. per — which 
fe? C.': they had received out of C.'s eflate. Macclesfield C. directed thut 
Sand: , or it ſo, the creditors of A. come in for 60 J. per cent. only, and if the 401. 
it eveuld be ar if per cent. ſhould appear to have been paid out of C.'s own effed:, 
7 bl — then the creditors of A. to come in for the whole 100 /. out of 
4 | 4275 can be bar which they muſt anſwer gol. per cent. to the creditors of C. Hil, 
—_ 2 J per cent. 173. Ex parte Ryſwick, 2 Will. Rep. 89. 5 
'' , and A.'s | | | 5 
| creditors ſhall come in for mere. — But if the 40 l. per cent. war Paid out of C.“ effate, then 
I | his eſtate is a creditor for this 40 J. ani A. creditors muſt come in creditors for the whole 1001. nnd 
= he taken as truſtees for the 401. debt paid out of C.'reffets. Fer Lord Chan, Ibid. 90, 91. 


my» fu 9 hog ew ew, ce , om wo „ wm  &. 4 Wwwam ww. a oa cc 


3. If A. Twas principal in a bond, and B. ſurety, for payment of 
* 100 l. and A. and B. becoming banikrupts ; A. had paid 40 l. the 
= | creditors of A. or B. would come in only for the remaining 601. 
| But if B. the ſurety had paid the 40 l. or if it had been paid 
out of his effefts, then B. or his eſtate had been creditor for this 
410 J. and conſequently the creditors or affignees un ler the commiſ- 
= fion againſt A. the principal, though the 40 J. had been paid by 
fþ the furety, nu have come in for the whole 100 J. and as to the 
= 40 J. they muſt have been accountable ta B. the ſurety. Per Lord 


1 Chan. in the above caſe, Ibid. gi. 
$5 : 


A. gives a promiſſory note for 2001. payable to B. or order; 

B. indorles it to C. who indorſes it over to D. A. B. and C. be- 
come bankrupts, and D. receives 55. in the pound on a dividend 
—_ made by the aſſignees under A.'s commiſſion ; D. ſhall come in as a 
BE < rw. 17. creditor for ® 150 J. only out of B.'s effects, and if D. paid contri- 

if © Bution money for more than 1501. it Mall be returned. Or dere. ju 
Lord Chan. King, Eaſt. 1727. Ex parte Lefebvre (or Lefeburi) 
C 5. 


-e. erregen seen ER 


Bankrupt. 

g. H and D. in May 1916, gave a bond to M. T. for payment 
of 1200. In 1727, M. T. aſſigned the bond to R. her daughter, 
the petitioner > H. died inſolvent, and D. left a confiderable real 
eſtate, which deve ved ils A. who entered, and fold part of the 
lands, and after became a bankrupt ; and his aſſignees were in 
poſſeſſion of the land: unſold. The petitioner prayed that theſe 
lands might be liable to the bond debt of D. preferable to the gene- 
ral creditors of A. It was infiſted for the petitioner, that ſince the 
St. 3 C4 .. & M. cap. 18. of fraudulent deviſes, lands in the 
hands of deviſees are made liable to bond debts as in the hands of 
the heir; and Here the aſſignees fland in the place of the bankrupt, 
and 2 to the ſame equity ; and the bankruptcy and afignment 
is no alienation bone fide within the exception and intent of the 
ſtatute ; and the caſe of executors becoming bankrupts, having aſ- 
ſets remaining in ſpecie, is common, and always fuld the creditors 
he rad to have a preference. But it was inſiſled upon econ!”s 
that there is no ſpecifick lien: The «fignmert is an alienation, and 
the caſe of executors differs ; an executor is looked upon as a trufter. 
Lord Chan. laid, this is a point of too much diſſiculty to deter- 
mine in this ſummary way ; let the petitioner bring a bill by 
Eafler Term, and ſay ſufficient of the eflate in the mean time in 
the affignees hands. Trin. Vac. 1733. Ex parte Warren & Us', 
7 Vin. Abr. 101. fl. 12. 

6. J. & morigaged lands to W. for 1157 J. and afterwards 
morigoged the ſume, together with other lands, to H. as a collateral 
ſecurity for 5001. due by bond, and about ten days afterwards 
J. S. was declared a bankrupt. Pert of the premiſſes was ſold for 
1050l. and the money paid to / but the commiſſioners refuſing 
to ſel] the refidue, and the aſſignees refuſing to ſatisfy the de- 
mand of H. or to admit hun io have any ſhare of the bankrupt's 
eſtate, he petitioned for a ſale to be made of the reſi of the mori gag- 
ed premiſſes, and the money 10 by applied towards the dijcharge of 
the demands of W. ard himpelf ; and in caſe of ary deficiency, then 
to be admitted a creditor on the jaid bank1uf!'s eſtuts for vat 
fhould remain que after ſuch ſale, and io flay any dividend in the 
mean time. Lotg- Chan. referred it to commiſſioners to take an 
account of what was teſpcctively due to IV. and H. on their reſ- 
pective mortgages 3 and ordered the mortgaged premiſſes re- 
maning unſold to be fold, and the monies 4, applied firſt in 
diſehargin of W.'s mortgage, and then of //.'s, together with 
his coſts of this r to be ſettled by the conimiſſioners 3 
and if the ſame ſhould not prove ſufficient to pay petitioner his 
principal, intereſt and coſts, then he to be admitted a creditor tor 
ſuch deficiency, and to a dividend, Ec. and that V. and H. be 
examined touching the account, and to produce upon oath all 
deeds, Ec. 31 May 1737, upon the petition of William Holwell, 
oy * * 10. . 1 SAS 3 

7. By Stat. 5 Geo. 2. cap. 30. ſed. 33. Perſons choſen afſignees of er Ch: W 
the eflate and eds of a bankrupt, p< 1 at ſome time 3 +4 ys „ | 


do make the court judges in what manner the eſtate and efſects of a bankrupt ſhould be diſtri» as 
duted before the 17 of four months from the date of the commiſſion, was abſolutely un EL, 


mempt to change the method chalked out by the 40, and ovght to mect with the utmolk dif 3 A 
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® P. 118 


Bankrupt. 
Nation of four months, and within twelve months from the time of 
ui g of ſuch commiſſon, cauſe twenty-one days notice to be gi ven 
in the Gazette, of the time and place the commiſſoners and aſſigne. 
intend to meet, to make a dividend or diſtribution 75 ſuch bankrupt, 
o eflate and fed ; at which time the creditors, who have not before 
proved their debts, Mall then be at liberty to prove the ſame ; which 


meeting for the city of London, an all places within the bills of 


mortality, Mall be at Guildhall ; and upon every ſuch meeting the 
afſignees ſhall produce to the commiſſimers and creditors then preſent, 

air and jufl accounts of their receipts and payments teuching the 
ſaid bankrupt's eflute and effets, and of what ſhall remain out-jland- 
ing, and the particulars thereof ; and ſhall, if the creditors then 
preſent, or the major part of them, require the ſame, be examined 
upon oath or ſolemn aſſir mal ion before the commiſſioners, or the maju 
part of them, touching the truth of ſuch accounts ; and in ſuch ac- 
counts the afſignees Mall be allowed and retain all ſuch ſums of m- 
ney as they hull hate expende:l about ſich commiſſion, and ail other 


| Juſt allowances, and the commiſfners Mall order ſuch part of the 


neat 


duce of the ſaid bankrupt's eflate, as ſhall appear to be in 


the hands of the ſaid affignees, as they Mull think fit to be divi led 


amongfl ſuch of the bankrutt's creditors wh? have duly proved their 


debts, in proportion to their reſpedive debts ; and the commiſſimers 


make ſuch their order for a dividend in writing under their 


hands, and fall cauſe one part of ſuch order to be filed among |t the 


proceedirgs under the commiſſion, and hail deliver unto each of the 
nees a duplicate of ſuch their order likewiſe under their hands; 
ich order of diſtributiun Mall contain an account of the time and 


place of making ſuch order, and the quantum of all the debts proved 


and the ſum total of the 119ney remaining in the hani!s of the aſſig- 
nees to be divided, and how much in the pound is then ordered 10 
be paid to every creditor ; and pr aſſfignees, in purſuance of 
Such order, and withcut any weed of diſlribution. Mall forthwith 
make ſuchi dividend, an Mull take receifts in a book from each cre- 
ditor for the ſame, and ſuch or:ler and receipts hail be a full wi 


charge lo ſuch aſſignees. 


8. Same act, lea. 37. Within ei denen menchs next after the iſ. 
Suing of any ſuch commiſſion, the aſſignees ſhall make a ſecond di- 


 widend, in caſe the eflate was not wholly divided upon the fir 


dividend, and ſhall cauſe a notice to be inſerted in the Gazette, of 
the time and place the ſuid commiſſioners intend to meet to make a ſe- 
cond dividend, an for the creditors, who fha'l nat before have 


proved their debts, to come and prove the ſame ; and at ſuch meet- 


ing every aſſignee ſhall produce upon oath or affirmation his accounts 


| of the bankrupt's eſtate and effects, and what upon the balance there- 


f fall appear tobe in his hands, Mall by the like order of the con- 
mniſfioners be forthwith divided, as aforeſaid; which ſecond divi- 
dend fhall be final, unleſs any ſuit at law or in equity ſhall be de- 
pending, or any part of the eſtate flanding out that cannot have been 
diſpoſed of, or that the major part of the creditors /hail not fart 
agreed to be ſold and diſpoſed of, or unleſs ſome future eftate or effe*t 


of the ſaid banirupt Mail afterwarg: come to or veſt in the efegrens 
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in piich coſe the Mall, as ſoon as may be, convert ſuch 
ſutyre eſiale and ; 

next after the 
of the cammiſſioner 
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efate, a creditor under the commiſſion negleds to receive of the a/ ſerved, that this 

2 his proportion of that dividend. The aſſgnees a LR. 2 * 
run away The credi- Ber of diftri- 
bution made by the commiſſioners aſcertaining the dividend, for if w ſuch erdcy of diſtributien bad 
len made, the creditor would have been allowed to have come upon the barkrupt's eſtate, and 
'wnll ng haw been confined to hove taken his remedy againſt the offigneer. hid. 

ur hall at be allowed to come upon the bankrupt's eftute for that * P. 119, 
money, but muſt take his remedy againſt the afſignees as well as he 

can. Cited by Lord Chan. as a caſe that had been put, in tbe 

caſe of Smith and Duke of Chardus, Hil. 1740. Barnard. Rep. in 

Ger. 419. 
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iu (J) P. 109. and (K) P. 1132. 


(M) Cafes relating to Purchaſes, &c. 


1. A Pretended (ale of lands bo Ward ſhortly before his bank- 

rvpicy to his brother, was ſet aft e, on a bill brought 
by the aſſi gne es, on the Star. 1 Fac. 1. car. 5 whereby voluntary 
conveyances by perſons who after become bankrupts are void. 
bj. That ſuc a conveyance would be void at law, and need not 
come into this court to ſet it aſide 3 /ed von allocatur. Hil. 733. 
De oy and Ward, Viner's Ar. Tit. Creditor and Bankrupt, 
K a) Ca. 1. So | a. KS. | 
2. A Bankrupt whole eftate is in mortgage, conveys the equity Lide this caſe 
of redemption to a third perſon after an ad of bankruptcy, but before Bit. Porchafer, 
the commiſſion iſſued ; this ſhall not defeat the aſfgnees ——RBu* 99% C. 5. 
where a Bona ide purchaſer for à valuable conſideration, and 
without notice of 2 of Bankruptcy,(a) has a conteſt with the 
afſignees, equity will not take any advantage from him, therefore 4) A commi 
ws eval 4 difgevery. Talbot C. Hil. 8 34 Caollet and De 2 8 
Colli and Ward, Ca in Eg. Temp. Talb. 66. act, of which 
take notice; but an gR of bankruptcy, may be ſo ſecret as to be impoſſible to hn he 
TTE ME TEE to ETA Can, 


3. An iſſue being directed to try the bankruptey of Tohn 7 Vin. Air. 
Ward, upon trial at bar in B. R. he was found to become bank- 119 Pl. 2. S. C. 


rut 26 Aug. 1725, and now upon the equity reſerved, _ 


plaintiffs (truſtees for the $ui-Sea company) prayed an ac- ſaid, that was 
count, and to ſet aſide conveyances that John Ward had made an extraordinary 
| ; caſe, and he be- 
leyed none like it before, and hoped never would again; and that therefore it was incumbent 


on the court to do all they could to prevent the like; and obſerved, that here appeared a ſchems 
of fraud chro- many yea to defraud juſt creditors, Id. % 1228, © © 


Vor. II. L once | | 
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Ince his becoming Bankrupt. The nature of the cafe (n 1s 
flated by Lord Chan ) was of a gentleman having a very great el. 


Bankrupt. 


"rate, and not much indebted, except the demand by the Sou. I *! 


Sea Company.—By deeds of conveyance of 25 and 26 Auguft 172, N 
and by ſubſequent deer, all the real and perſonal eſtate of J. % 

even to houſhold goods, are ve fte. in truſlees io pay pretended cre. fo 
ditors, the fon joining with the father, but not one of the * 
pretended ereditors; and no diſtreſs from any creditor, Ce. hi 
Amongſt other truſts is the extraordinary power in the deed of = 
Sept. 1725. for J. NV. to charge any other debts ; and laſt cf 2 ba 
the whole ſurplus of all the eſtates 1s veſted in the bankrup!'s (6, 


ben come the marriage articles e 1729. and therein aſs 
every one of the former deeds are recited to be in conſideratin o 

oſ the marriage of the ſon with A. B. and 4000 J. portion, (but wy; ent 
proved paid). The ſurplus agreed to be ſubject to a term ef “ 
200 years to pay 400 J. a- year to J. . for life, if he ſhoul ill ge 
particularly demand it, and then for his ſon and his wife: then ler 
5 1. was to purchaſe lands of 1000 l. per ann. in tail general y d 
is ſon, remainder to his right heirs, with power as to portions fo i Pu 

| Children, and power for truſtees to provide coach and horſes u ©'* 
I -Then there is another deed of fooner date by the fer, 
on, ſubjecting the manor of to ſome uſes. A vil of 


Lord Chan. in 


S. C. declared, 
that he had 


* p. 120. 
poke with the 
=o SER # 7 4 
who had told 
him that the 
Jury found Fohn 
Ward bankrupt 
from executing 
We deed of 25 
August 1725, 
and that no att 
of bankruptcy 
was proved be- 
fore or after, 
but the execu- 
tion of that 
deed, and no 
_ act of N 
ankru ti 
1726. „J 
Ar. 121. 


was brought by the aſſignees to ſet aſide theſe deeds, c. Ar 


iſſue was dire cted. and the jury find J. . * bankrupt, 26 ug, © 
27 being the date of the firſt deed of releaſe, by which tha abo 
deed is over-reached.——And the judges certify that this de I 
was the af of bankruptcy, as being made to defraud his credit: flat 
Lord Chancellor : the queſtion is, what the conſequence d fide 
this verdiQ is, iſt, in law, and next in equity. At law thi had 
deed, and all ſubſequent ones, are void. But it was objeQed vad 
from the fatute 21 Fac. 1. that the commiſſion of bankruptcy for 
was not taken out till 20 November 1730. above five years afte: her 
the act of bankruptcy, and by a clauſe in that ftatute, purchs deec 
ſers in ſuch caſe are not to be impeached, c. — But his lord : Lee 
ſhip held, that this clauſe only affects purchaſers bona fd. ſon, 
without notice of the fraud and act of bankruptcy — and her: the 
the fon muſt have had notice of the act of bankruptcy, fo thr: rupt 
the ſon is not protected by this deed — next the conſequence i the | 
this verdict in equity; and here his lordſhip took notice ibi and 
there are circumſtances of actual fraud, and that here appear 3 
a long ſeries from 1725.— The power in the deed of Septentt * 
1725. to charge the eſtate with any other debts is fraud a pparen © ©" 
becauſe it — in effect the whole eſtate in the bank !“ 
himſelf, fc..——The next conſideration is, how far the ſever * F 
defendants are to be affected; and this is to be conſidered in tw 15 : 


_ reſpeQs ; 1, under the deeds from 1725. prior to the articit 
 ———2d]y, how upon the marriage articles? 


iſt, as to ih 
deeds prior to the articles, they concern the truſtees for the p 
tended creditors. and thoſe creditors ; but no praof of any 

debts ; and the firſt deed for that reaſon found void, and ther 
ſore this is out of the caſe. Then the queſtion is under th! 
deeds how it ſtands with the ton ; and his lordſhip held, that" 


Bankrupt: | 
:: aſſected with the act of bankruptcy, and fraud, being party fo 
the firſt deed, c. and at beſt it is all voluntary as to him, and 
the ſurplus in all the ſubſequent deeds is reſerved to him. 
Next as to the marriage : and here his lordſhip ſaid, was the 
only appearance of difficulty; ſo, as to the perſons provided 
for ; and as to J. . himſelf, he cannot partak: of the conſide- 
ration z0— all the parties to be conſidered are Ward's ſon, and 
his intended wife and the iſſue : ———1>, as to the ſon, his caſe 
is not immediately the marriage articles, he had notice of the 
bankruptcy of his father before. It was objeRed, that the fon is 
to be conſidered as a purchaſer by the articles, and the ſtatute 
not mentioning notice ; and where the commiſſion is not ſued 
out within five years, c. But his lor d/hip held, that articles in 
equity are the ſame as adtual conveyances a: law, and not to be in- 
peached in equity ; but hel, that the (on could take nothing un- 
der the articles but what he had before; but ſuppoſe it fo, his 
lordſhip ſaid, the clauſe in the Fat. 21 Fac. 1. not to be con- 
fidered in the large ſenſe contended for, ſo.as to extend to all 
chaſes ; but held, that this clauſe is ro be compared to the 
clauſe in the fat. 13 Elis. cap. 7. which provides again purcha- 
ſers having notice if the fraud. The Star. 21 Fac. 1. takes notice 
of the former acts againſt bankrupts, and is for further proviſion 
for creditors. Therefore his lordſhip held this caſe like the caſe, 
and warranted by the eonſtruction made on the ſeveral ftatutes 
about leaſes by ecclefiaſtical perſons, 1 Vent. 244. Bayly and Mu- 
rin, the laſt reſolution in that caſe — And /o hel that all the” 
fhatutes p. nft banirupts are to be conflirued together, and ti be con- 
dere all as one flatute, and no pretence but that the ſon 
had notice, and therefore he (the ſon) ca not protect himſelf 
uader the ſtatute. —Next as to his wife and iſſue — The {on's wife, 
for what appears, is an innocent perſon ;——no evid nce 10 — 
her father had any other notice than what appears“ irom the * P. 12 
deeds, But his lordſhip thought notice of the deeds was yo no- 985 
tice of the fraudulent intent of theſe deeds, other than as 10 the 
ſon, who was party, Cc. And if the ſon's wife had not notice of 
the bankruptcy, ſhe cannot be affected in equity by the bank- 
ruptcy. Next as to the iſſue of the marriage; iſt, as to 
the heirs ot the body of the ſon, that is an eftate-tail in him: 
and his lordihi'p agreed that in marriage articles where the limita- 
tion us to the heirs of the body by the wife, there it Mall be carried 
inte Ari ſet lenent; but otherwiſe where the limitation is gereral 
to all the iſſide; and that this was the real intent appears by the 
proviſion of 6000 J. which is expreſly for the iſſue of the mar- 
nage, and extends to the eldeſt ſon as well as to the reſt of the 
children This 6000 J. is ſecured by a power and truſt ; and 
us lordſhip held, that the ifſue are to be affected with the notice 
to the father and mother and truſtees. As io the plaintiff's 
objection, that the proviſion is of the ſurplus only after the fieti- 
tous debts paid ; this would be ſtrange, and their proviſien 
Opght to be what was really due. As to the bankrupt's power io 
charge other debts, his lordſhip held his joining in the marriage. 
Aucles was an extiaguiſhment of hat power, and amounted to 
L 2 a revocation. 
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ee, 
« yevsetiion. g, decreed the marriage articles to be fir 
afide as to all the vuſ<s, <xcepr as to the jointure of the wife, and 
the, 60001. tor the iſſue. Mich. 1539. Read and Ward, 
MS. Rep. . £1 oe 


(N) Comcerning Aſſurnments made by a Bankrupt juft be 
fore his Bankruptcy, in order to grue preference to fame 
F lus Creditors. + 


1, e S. being indebted to B. in 1801, afterwards by a bill of 
7. ſale affizned over all his eff Qs, Ce. except a few fillings, 
end /ome deſperate debis, to C. his father-in-law, towards ſatisfac- 
tion of a pretended debt due to him from J. S. B. brought an 
22 inſt J. S. and took him in execution. 1 the mak - 
. ing of the act 5 Geo. 2. cap. Se. 10. (a), C. takes out a 
8 commiſſion of bankruptcy kd J. S. under which B. is pre. 
| exſe he ſurren- vailed on to come in, and be afſiznee, being told th.it otherwiſe 
ders himſelf, be the barkrupt's father-in-law would fink the eflate, and get him diſ- 
examined, and charged. Then the bankrupt pe itioned that he might be diſ- 
four fiſths in f o B h hi d br 
number and ve. charged out of execution, fince B. had proves his debt under the 
ive of his credj. commiſſion. (b5)————. 8. propoſed to waive all bene fit under 
| tors fign his cer- the commiſſion. Parker Chan. held the commiſſion to be plain| 
tificate, and ſued out fraudulently by the bankrupt's father-in-law to dif. 
| u % charge the bankrupt out of cuſtody, and not for the advantage 
de diſcharged, of creditors (c). That B.'s propoſal ought to be accepted, and 
id F. that a creditor cannot be ſaid to elec to be ſatisfied out of 2 
27 If favs Vankrupr's eſtate where there is none ; which more particularly 
8 3 1 this cafe ; ergo would not diſcharge the bankrupt. 
dankrupt's fide, Trin. 1719. Ex parte Salkeld, 1 Will. Rep. 560, 563. 
ang 2 honeſt 33 Ty OF 1 0 AY N 3 „ | | | 
abt 4 | the creditors, e uity ovght not to interfere in prejudice of the honeſt creditor, and in 
favour of the fra dulent bankrupt=——And that it might be thought neceſſary that B. ſhould 
prove his debt under the commiſſion, in order to oppoſe the bankrupt's diſcharge. Said org), 
and both points admitted as reaſonable, ger Lord Chan. Jhid. 561, $62.) be reaſon of its 
| having been frequently ruled, that a creditor coul i not come in before commiſſioners, and then 
detain the bankrupt in priſon, was iſt, heca'iſe it would be unconſcionable a creditor ſhould ce- 
tain the bankrupt's boy in cuſtody for non-payment af his debt, ard yet ſeize ill his eſtate where- 
with he was to pay it. Adly, becanfe by cortting in under the commiſſion, the creditor elect᷑ed to 
have the benefit of the bankrnpt's eſtate towards ſatis'yiag his debt, and theretore ought to waive 
his execution of the body. Put in the pri: cipal cafe there was no eſtate left to ſeize, and there · 
fore no clefi:n could be mae, in regard all the bankrupt's eſtate had been before affigred away 
to the bankrupt's father-in-law, except as above. id. $62. (c) rule; the creditcr's 
good is the proper end of Juing out commiſſions of baskrupicy, | | | 


* P. 122. 2. A golifmith being greatly indebted ſhut up his ſhop, and 
5 baving a ſtock likewiſe in partnerſhip in the wine trade, aſſigned 
two Mirai thereof, (the whole being of about 300 J. value,) to 
J. F. a creditor, (who in friend ſhip had lately advanced him a 
conſiderable ſum) without the knowledge of J. S. and never af- 
ter opened his ſhop, but the next ay went off, and was after 
found to have lecume bavkrunt ſuch a day after the day of the aſ- 
fepnment. On a bill by J. . againſt the ?ſſignee, and the partner 

in the wine-trade, the maſter of the rolls, beld the aſſignment 
ggod'; and held, that there might be juſt reaſon for one be com- 
kee | nz 


Bankrupt; 
115 , to prefer one credicor to another ; 25 where he was 
\ faithful friend, or money lent in extremity, without profit, and all 
2 fuch creditor ras to ſub it a whereas dealers in trade 
may have been gainers ; and that the time of the aſſignment, 
i made before the bankruptey, is not material, but the juſtice of 
the debt ; and it being wukout notice of the creditor, is no ob- 
jection, for this ſews that there was no fraud or importunity ; 
and if fuch affignment to a fingle creditor be a c//e en ation, he 
miy apply for relief here, for he can go no where elfe ; ſeeus if 
a legal eftate had been conveyed. Flu honour cited the caſe of 
Cich and Gefell (a), and the eaſe of Faceb and Shepherd (5), (a) File 
ind fir Stephen Evans's caſe : and ſaid, that though preferring 7 27.00) 
ſome ere ditors, in hopes of after fayours, may be of miſchievous and the notes 
confequetice, yet by reaſon of the precedents he muft decree in there. | 
favour of the aſſigament. (e) Mich. 1727. Small and Oudley, ( Lait the 
2 Will. Rep. 427. 33 : and the andeg, 
nal note. fc) His bonour ſaid, that if the aſſijgament had been of all his goods and effeQs, or 
of all his eſtite, or of all his ſtock in trade, as a goldſmith, Ge. this had been 100 ol, and 
r-ould hardly have ſtood : but here it was not of the trader's own trade 2 a poldfninh, but 2 


mail branch of a different trade, of a ſtock in wine, the whole not above 300 J. and but ewe 
thirds of that, Jbid. 431. | | 


3- J. S. a trader was juſt on the brink of bankruptcy, a deed $0 likewiſe is 
rea.'y engroſſed was brought to him, which hetxecuted a little be- - * 
fire his bankruptcy, and in contemplation thereof, 10 give a preſe- who laving 
rence to ſome of his creditors. On an appeal Macclesfield C. or- executed a deed 
dered a trial, to be informe4 when the trader became a bankrupt ; immediately be- 
and the execution of the deed being found to have been before the fore his - — 
bankruptcy, it was decreed in favour of the deed. Cited by the 222 * 
maſter of the rolls in the caſe of Small and Oudley above, as the give a preſe - 
ciſe of Jacob and Shepherd. 2 Will. Rep. 431. denee to ſome 


| of his creditors, 
the ſame prevailed, Cited by his honour in the caſe of Smell and Oudley. 14d. 44. 


0) Of ſetting off mutual Debts. 


1. IN the cale of lord Laneſborough & aÞ v. Jones, Trin. 1916. 

lord Chan. Cotoper ſaid, that where there is mutual credit 
between a bankrupt and anther, only the balance ſhall be paid, 5 
and that the c)aute in the ftzrure (c), is not to be conſtrued of Ce) 4 Ao. 


dealing in trade only, or in caſe of mutual running accounts, but cap. 17. je. 11. 


allo where one credit is upon mortgage. and the other upon note, and 
that it is natural juſtice and equity, in all caſes of mutual credit, 
that only the balance ſhould be paid. 1 Will. Rep. 325, 326. 
2 F F. in 1, had 5000 J. ſtock in the Hudſon's Bay 1 Ste. 645. 

company, and was their banker or caſhier, and upon that ac- Cilia vo | 

| udjon's Day 
Company S. C. ſtates it thus; plaictiff as aſſignee of the effects of J. & a WR. 3 his 
bill a-:15ſt the comp ny to oblige them to ſuffer him to transſer ſtock : the company inſiſte, 
that 7. 8. was their banker, and greatiy indebted to them, and that upon the clauſe in the bark=- 


mn. Ant of this opinion wu the whole court, and decreed accerdingly.—Note, in the quo; a- 
tion 6” this caſe, 1 Al. E. P. 9. It is ſtated that there was a by-law which ſubjeRed every 
me n\cr's ſtock to his debts to the company, on which the dceree yas ſounded. But the gene- 
ul doctrine was exploded. | | 


coant 


ſollewing caſe, 


rupt's &, Wich dite the commiſſioners to ſtate the account between mutual dealers, they 
fall be allow.4 to hold th. ſtock, and account only for the balance, if any ſhall appear „ | 
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A Bankrupt. 

F. 123. count was indebted e tb the company in 800 J. and ſoan after he: 
came a bankrupt. The aſſignees bring a bill againſt the com- 
pany to transfer the good). to them with the dividends. The com- 
pany by their anſwer inſiſt, that by virtue of a by-law e 
flock and dividend of each adventurer /hall be obliged to ſuch debt, 
and engagements as ſuch a:venturer ſhall become engaged in to thy 

. Company, and that the committee of the company for the time being 

all and may dijirain the ſame until ſuch debts and engagement: 

* are fully ſatisfied ; that the company is not obliged to transfer the 

flock to the plaintiffs until they pay the 800 l. due to the con. 

Pany ; and they alſo inſiſted upon the clauſe in the Stat. 5 Ge, 

2. cap. 30. ſed. 28. (a), of ſetting off debt againſt debt; and thy 

J. S. having credit in their books for 5000 J. ſtock, and the com- 

where it ſhall pany on the other hand have credit in J. S.'s books for 800 J. they 

pear that might deduct and have an allowance of the 800 J. out of the 

— = 5000]. ſtock. Lord Chan. King was of opinion, that the by-law 

Saus, . ae 2x45 not good ; (b), but Raymond C. J. and Price B. who a fiel 

„ betzw:en his lordſhip, thought it a good by-law, But Lord Chan. thought 
the bankrupt and this caſe to be within the clauſe of the above ſtatute, and there- 
br rams Perſon, fore ſaid, he needed not give any direct opinion as to the by- 
as * law, that here was mutual credit given, and therefore decreed 

440 the Sa, that the company may retain the 8ool. out of the dividends cue t 


( The ſta- 


was aſſuming a legiſlative power, and al- 


claimed or paid. (5) Lord Chanceller ſaid this by-law 
tering the law; that it was different from an agreement between private partners in trade; theie 
ſott of companies were of a publick nature, all people were admitted into them, and great part 
of the perſonal eſtates of the kingdom were inveſted in them ; chat it did not only make debu 
by ſimple contract equal to ſpecialty aud judgments, but gave them the preference. It gie 


them a power to attach their creditors effects, and to be their own carvers; it ſubvertcd tae 


legal couxſe of adminiſtration, and was inconſiftent <oith the fatute of bankrupts, which makc: «ll 
debts equal. Lord C. J. Raymond and Mr Baron Price (aid, this by-law extends only to their own 
members, and tends to the bencfit and advantage of the corporation. All s for the benefit 


and —_— of trade are gead, unleſs ſuch by-laws be unreaſenable or unjuſt : that this in their epi- 


men WAS neither; not unreaſonable, becauſe it extends oaly to their own members, Whoſe con- 
lent is implied ia ali by-laws, and every man that buys ſtock muſt take it ſubject to the engage · 
menta laid upon ſuch ſtock by the company: it is not uujuſt, becauſe the ſtock is only to be rc · 
tained as 2 pledge till the debt be ſatisfied, which every debtor in juſtice is bound to do; that 
_ arſignees ſtand in the place of the bankrupt, and can be in no better conditicn than the hunt 
mſelf. ners Abr. Ibid. (c) Mr. Vier in the margin of this caſe ſays, Ie judget 
vs uo direct opinion as to the print decreed, but ſeemed to agree with the Chancellor. | 


(P) Bankrupt arreſted, in what Caſe diſcharged. 


FTNWO perſons having authority to ſeize the effects of a banks 
rupt, broke open a cloſet where the bankrupt was, to 
ſearch for them ; two officers came ſoon after them, and took 
him in an action, and threw him into the compter, where he was 
ſerved with ſeveral other actions in cuſtody. Ordered that they 
Ci. e. the officers) at their own coſts ſhould procure him to be diſ- 


the court. Mich. 12 Geo. 1. Auen. Sel. Ca. in Chan. 64. 


(Q) r- 


charged, or to ſtand committed, Being an abuſe of the proceſs f 


Bankrupt. 3 


6 the BankrupP's Certificate, Bnd, the The tus. 


Allowance thereof, and his diſcharge, &c. 11 
| ſo held per cur. 


G Brought an action for rent againſt B. a bankrupt, and ob- pa-"\ +4 * = 
* tained judgment before bankrupt's ceriificate allowed, Pixly 22 

which not being allowed till after the rules for pleading were out, B. 102. 

the bankrupt had no opportunity to plead it and take the hene- 

fir of the act 4 & 5 Ann. c. 159.—Bur in the Sci. Fa. againſt the ny stat. 4 & 


bail the certificate was pleaded, and plea over-ruled, fo that the Amr. c. /. 4 


bankrupt had no relief but in equity, or by Audita Querelu, arkrepts foro 
which is an equitable remedy at law. On a motion for an in junc- — 2 


tion, Cowper C. refuſed to grant one, though urged that there fever as in thir 
"were ſeveral precedents of this ſort, (but none ready to produce) , ball be d 


becauſe this 2vas a merciful law made in favour of bankrupts, and charged from oll 


in prejucice of crediturs ; ergo not to be extended in equity fur- , oxwing ar 
ther than at law. Mich. 3 Geo. 1. Bag hall and Gore, 7 Vin. rad rd. en 
Abr. 131. pl. 5. b 5 


dic befere, they allbe di ebarged es commoen bail, and plead that the conſe of act im — befere they 
became 1, end g we the Ipecial matter inevidence;, ond if judgment be gi ten apanſl the 2 
the defendant ſtall reerver his c.. And by Stat. 5 Ger. 2. cap. 30. (ef. 7. it ĩs enacted, that a 
for Ads due before he became bankruft, ſeh bankrupt fha'l be diſcharged upen common bail, and 
Mead in genera” that the can ſe of ation did accrue before luch time as be became E:mkrapt \, and the 
ctrtficate wary bankrupt's conferming, and the a/lawance theresf, ſhall be 'ufficien! evudence of the trad- 
ing, bankruptcy, comm ffn and other procred:ngs precedent to the ebtaining ſuch certificate, un eſi the 

| plaintiff can prove the ſaid certi ficate vas obtained unfair'y, or make apf eur ony concealment by ſuch bank- 


rupt to the value 10 l. ide the act of 7 Gee. 1. P. 105. Far. 5. relating to the bankrupt's Gi 


charge from ſecurities payed at a future day. 


2. Commiſſioners of bankruptcy having made an afiiznment of 
the bankrupt's eſtate, and the bankrup' afterwards obtains his 
certificate, cannot make a ſubſequent afſigninent. Vide the caſe 
of Facobſon and Williams. 1 Vel. Eg. Ca. Abr. 4th Edit. P. 54. 
C. 7. and the references there. 

3. Though a creditor comes in under a commiſſion of bark- 
ruptcy and proves his debt. and is prevailed upon to be an aſſig- 
nee, (being informed that otherwiſe he ſhould loſe his deb“) 
yetif the bankrupt has no eſtate the creditor may take the bank- 
rupt in execution, if he will wave any beneft of the ſtatute. 
Vile ex parte Salkeld, P. 121. C. 1. = | 

4. Hil. 1710. Ex parte James, it was reſolved by Lord Chan, 
Parker. that ſuch of the bankrupt's creditors as came in under the 
commiſſion, by which all the bankrupr's eſtate both real and pex- 
ſonal (by means whereof he ſhould pay his debts) was ſeized, 
ſhould not be allowed to impriſon the bankrupt for not paying 
thoſe debts; wherefore his lordſhip ſaid, he would order the 
bankrupt to be diſcharged out of cuſtody, as to any action 
brought by thoſe who had come into the commiſſion of bank- 
ruptcy, and had ſought relief thereby. And though it was ob- 
jected. that the bankrupt ought not to be diſcharged till he had 
perfected his examination, yet his lordſhip held the contrary ; 
for it did not appear that the bankrupt was 1n contempt, or. 3 

e | refuſe 
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refuſed to be examined; if he had, yet when the commiſſion «yy, 
(c) Vide (B) wr ly ſued out, (as it was in the principal caſe Ce), there 
F. 96. C. 2. — not to be any proceedings —_— ii by way of EX4Mining 
125. the bankrupt, or otherwiſe. 1 Will. Rep. 612. 

His lordſhip 5 * 5. Acreditor petitioned againſt the allowance of a bankruptt 
2 certificate, upon which the bankrupt gave him a bond for pay. 
tor, and the ment of his whole debt in conſideration of withdrawing his peii- 

tif he tion z and afterwards the bankrupt's certificate was allowed, and 
Pays him all. ſtill the creditor put the bond in fuit againſt the bankrupt, who 
2 pleaded the clauſe in the act, and that the bind was obtained 
— He that in erder to procure his er z and on a verdict for the plain- 
Comes into equity tiff, the bankrupt brought his bill, inffling that the bond Was ob- 
ud the pey- tained from him under his neceſſuies, and within the reaſon of the 
wear of ejnff clauſe in the flaiute, which makes bonds void for conſerting to the 


pak — bankrupt's diſcharge (a) But Parker C. refuſed to relieve the 
cl cole if be bankrupt. and diſmiſſed his bill <vieh coſts, Eafter 1720. Lewis 


= wh Lg wa and Chaſe, 1 Will. Rep. 620. | 
dat conld, ast be ſaid to do amiſs in petitioning the great [cal againſt the allowance of the cer, 
| ee by wn can it now appear what ſucceſs that petition would have been attended with, 
— nigh have. 

caſe 


bedjuſt eauſe to petition, and the bankrupt no right to have his. petition diſallow. 
Wade a fair defence, ought to — uſe of it againſt the petition; but 
| treating with the defendant to withdraw it, he might infiſt «pen reaſonable term to bare 
hu ju debt. Ii the bill were to. be diſmiſſed, the plaintiff muſt only pay what be ju//y owes; 
at were be to be relieved, the defendant would thereby be put into 2 worſe condition than any 
of the other creditors, for the bankrupt's eſtate being diſtributed, be cannot now have his pro- 
portion thereof, but. mult loſe his whole debt; and it is the plaintiff *s fault to came fo late, which 


|  anakes the caſe ſtill the ſtronger againſt him. That the lem makes nw diflinflion whether the 


| becomes ſo. by Lis om extrav ant way living, or by misfor tres; and theretorc he is the 
leſe to be favoured. That jt ir to bar Creditors of the.full remaly ot ich the law gives ir the 
recovery of their debes; that where the wu:rds of the ſlatute are ęla a, they muſt be ſubmitted te; but 

then the bankrupt ought in all ſuch caſes to bring himſelf within it; and that it woul. : ot be 

fair to put the defendant, <uho has the law of, bir fide, in a worſe condition than any of the other 

ercditors, whoſe dehts are extinguiſhed by the ſtatute therefore decreed as above. Ibid. 621, 612. 
(8) Vide the act; Gee. 2. P. 127. e | | 


6. A queſtion was, corcerning the form of certificates on the 
late act. And per Parker C. the commiſſioners are to certify one 
day that the 'bankrupt hath in all things conformed, Ec and 
then the next day the creditors eertify on the ſame parchment 
their conſent, at the foot of which the commiſſioners are to cer- 
tify that the creditors had conſented according to the terms of 
the act, Trin. 6 Gee. 1. Burdock's caſe, 5 Vin. Abr. 132. pl. 9g. — 
Vide the act 5 Geo. 2, P. 126. which takes in all the other aft 


| relating to bankrupts certificates. 
His lordſhip 7. 7 S. and B. his ſurety entered into a bond to C. for pay- 
| ſeemed to ad. ment of 120]. Afterwards in March 1711. B. became a bank- 
mit, that were hin | 
the caſe only majter of miſpleading, equity ſhould not relieve; but ſaid, it weighed 
with him that this matter had been determined in B. R. and the bapkrupt diſcharcc) 
there. That the bankrupt was one intended to be relieved within the a& ; the debt was inc"!- 
red long before the bankruptcy ; though this being a Sci. Fa. upon the judgmert, the judgment 
might be ſaid in law. to be the cauſe of the action, and that was after the bankruptcy. That the 
certificate not being obtained and made abſolute, when non eſt ſactum was pleaded to the bony 
— this might excuſe ſuch plex ; for it was objeQed that the ſaid act had preſcribed in what manne! 
the bankrupt was to take advantage of his diſcharge and certificate, u. by pleading it, and i 
che bankrupt had net purſued this method, it was his own fault. That here had been a long 
acquieſcence under the diſcharge made by the court of King's Bench. That it was of weicht 
that the bankrupt had upon oath given vp his all; therefore what was the obligee contending 
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Bankrupt: 


rupt, and was ſo found. In Eafter Term 1715. C. ſues B. on 

his bond Before this certificate allowed, but he had ſurrendered 

is effects, and ſubmitted to be examined. B. (his certificate not 

being allowed) pleaded non eft fatum to the bond, and judg- 

ment was obtained againſt him, and he ſurrendered himſelf in 

diſcharge of his bail. B. afterwards obtaired an allowance of 

his certificate, upon which the Court of King's Bench made a 

rule niſi that B. ſhonld be diſcharged out of priſon, which was 
afterwards made abſolute. In Zafter Term 1719, the obligee 

brought a Sci. Fa. upon the judgment, and the bankrupt pleaded 

the Stat 5 Ann. and that the cauſe of action accrued befewe his 

bainlruptcy z and upon iſſue joined, a verdict and judgment was 

given azainſt the bankrupt, he (as was alledged) not being able 

io get the commiſſion, or a 2 thereof, to pro. uce at the trial. 
The bankrupt brought a bill to be relievec againſt ® theſe pro- * P. 126. 
ceedings at law, and Lord Chan. (on motior) zrarted an in june- 

tion, but at the hearing of the cauſe the maſter of the rolls diſ- 

miſſed the bill with great clearneſs in regard the af touching 

bankrupts, and their diſcharge, was to be pl-aded, and taken ad- 

vantage of at law, and this having been accor:ingly pleaded, and 

found againſt the barkrupr, there was no equity in the caſe, but 

it was all at law. Upon appeal Macclesfield C. reverſed this de- 

cree, and granted a pe rpetual injunQ on agair ſt C. the defendant. 

Trin. 1722. Blackall and Combs, 2 Will Rep. 0. 

8. J. S. a creditor of B. a bankrupt. came in under the com - But if ſuch ere- 

miſſion and proved his debt, and afterward« arreſted the bar krupt, d tor will waive 
who now petitioned to be diſcharged. King C. ſaid, it had been aun benefit un- 


the conſtruQion of the court of equity upon the ſtatute of 1 Any. der the ſtatute, 


- . 2 d it = 
cap. 12. which diſcharges a bankrupt ot his debts on a certificate 3 


by four fifths of his creditors; and allowed by the Charcellor, and there ir an 
that where a trader becomes a bankrupt, and any one of his e ey 
creditors comes in under the commiſſion to prove his debt, though ee js 


. 199) bring able 
with deſign only to oppoſe the bankrupt's certificate, yet this js 3 . 


and if pending that the creditor ſues and arreſts the bankrupt, it e ur. in 

is taken to be an oppreſſion ; therefore ordered that the creditor bert pe 
at his own expence diſcharge the bar krupt out of cuſtod y. tore, or, allow- 
Mich. 1726. Anon. 2 Will. Rep 394, 395 ed by the covrt, 


in ſuch caſe it 


the creditor applies to the court, declarirg his conſent to waive any right or ſhare of the bark- 


rupt's eſtate under the coamiſſion, and praying that he may ſue the bankrupt, his lordſhip ſaid, 
he thought it reaſonable for the court to give leave to ſuch creditor to proceed at law againſt the 
bankrupt for his debt. Id. | | | 


9. On a joint commiſſion of bankruptcy againſt two partners, 
the /eparate creditors, though they have taken our ſeparate com- 
miſſions, ſhall be at liberty to come in to oppoſe the allowing of 
the certificate. Per King C. (on time taken to confider, and on 
looking into precedents.) 22 April 1729. Horſey's caſe, 3 Will. 
Rep. 23. 24. - 


Vor. II. MM 10. Where 
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an election to take his remedy for his debt under the commiſſion, cate ſigned by 
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0h) Poly cofencd by the Led Conga, fe. or Ip fret owe {4} of he 


Bankrupt. 

10. Where two partners are bankrypts, and a fois? cdthtnif- 
—— — if far fb taken out A them, if they obtain an allowance of 
there be two their certificate, this will bar as well their ſeparate a3 their joint 


comes 4 bankrupt, and on a ſeparate commiſſion ſued out agaioſt him his certificate is allowed, 


Tie above att Homers ff at 
are in effect re bankrupt Be 


peale ] by this 
act of the 5 Gee. 


{6) Green in his ſpirit of the bankrupt latest, P. 235. hath made à very ingenious computation of 


the number and va 


. 5 


* P. 1279, number and value of the creditors of ſuch bankrupt * who 


{«) Though a {hall be creditors for not leſs than 20 “. . eee, (a), 
ercditor ofa and w/o Hull have proved their debits urder ſach commiſſion, or 
bankrupt un- ſome other perſon by them reſpectively duly authorized thereunte, 
„ a _— Mall fign ſuch certificate, and teſtify their conſent to ſuch allow- 
to the certiß- ance and certificate, and to the bankrvpt's diſcharge, in purſuance 
cate, yet he of this ad, to be alſo certified by ſuch commiſſioners - but the com- 
hath a right to miffioner s Mall not certify the ſame till they Mall have proof by - 
2 _ ag vit or offi: mation in writing e 0 creditors, or of the per ſon by 
oquiaſt alowieg them authorized, figning the ſaid certificate, and of the power and 
it. Fer Lord authority by which any perſon Mall be authorized to ſign ſuch certi- 


ny | Chan, Mich. ficate for any creditor, which affidavit or affirmation, together awith 
| | its pe? ug te ſuch authori;y Io fign, ſhall be laid before the Lord Chancellor, tec, 


Ih the ſaid certificate, in order for the allowing and confirmirg 
the ſame ; and unleſs ſuch barkrupt make 0ath, or jolemnly affirm in 
ewritizg, that ſuch certificate and conſent of the creditors ier eunis 
were obtained fairly-and without fraud ; and unleſs ſuch certificale 
fall after ſuch oath or affirmation of the bankrupt be allowed and 


Abr. 134. pl. 
1. 


the judges had juftices of the King's Bench, Common Pleas, or barons of the F.xche- 
3 of _ to whom the confideration of ſuch certificate Mull be referred 


the certificates, 4 the Lord Chancellor, &c. and any (c) ot the creditors of ſuch 
but being found. RS | rio 8555 
inconvenient, the great ſeal hath taken it to itſelf. Ark. Rep. B79, c) Ary creditor whatſo* 


ever, as well creditors who have ſigned, as thoſe who have not ſigued, may object to the allow · 


ance, 2 Bur, Rep, 718. 


bankrupt 


Bankrupt. | 
bankrupt are to be heard, if they ſhall think fit, againſt the mak - 
ing ſuch certificate, and againſt rhe confirmation thereof ; no 


hall any commiſſoner F. och cerca till after four parts in five 


Fro and value 
12. dect. 11. Every bond, bill, note, or other ſecurity whatſc- 
ever given by any bankrupt, or by any other perſon to the uſe of any 
creditor as a confideration to perſuade him to fign ſuch certificate, 
fhall be void, and the party ſned on ſuch contract may plead the gere- 
ral iſſue, and give this ad and the ſpecial matter in evidence. | 
13. Sect. 13. 4 any bankrupt w/o Mall have cbtained his cer- N. j C. 
tificate Mall be taken in execution, or detained in priſon on ac- P. 105. Par, 
count of any debts owing before he became a bankrupt, b reaſon thut 5- relating te 
julgment was obtained before ſuch certificate was allowed, it ſhall h 1 2 
belauful for any one of the judges of the court wherein j dg ent has — | 
been /o oviained on ſuch bankrupt's producing his certificate ullowed, ble ut u future 
to order any fheriff or gaaler cvho all have ſuch bankrupt in his %. 
cuſtody to diſcharge ſuch barkrujt without fre. 3 
14- Where a bankrupt is in execution before the commiſſion, 
and a creditor comes in and receives a dividend out of the eſtare, 
the court will put him to his election either to ditcharge the bank- 
rupt or renounce the dividend (4). — But where A. ſued out a (4) And this 
commiſſion of bankruptcy againſt B. in 1726, and in 1727, re- \* 22 
ceived a dividend of 2 2. 6 d. in the pound, and now lately took here if the 
B. in execution for the reſt of his debt; upon which B. petitions creditor will 
io be diſcharged, but was denied. Per Lord Chan. Mich. Vac. take the debtor 
1733. Ex parte Blewin, Viner's Abr. Tit. Creditor and Bankrupt, n. 2 
(8. a.) Ca. 17. Note ; the bankrupt did not obtain his certifi- ter warda take 
Cate, | | | Ee: execution by 


d creditors Mall have figned the ſame 


| Dr . : | . fe; beeaute 
the body is deemed a (ati-faQtion ;—\ut otherwiſe if 2 creditor takes a ff. fa firſt, 44 levies ſhort, 
At. chere he may take out a Co. Sa. afterwards. Ibid. | | 5 


15. Bankrupt in priſon on a neſne proceſs at the ſuit of A. pray- 
ed that 4 mip/it make election whether he woull come in une, the 
| Commiſſion, or take fis remedy at law. Per Lord Chan. A. may 
make a ſpecial election, to take his remedy at law, and ta come 
in under the ® commiſſion, ſo far as to prove his debt, and aſſent 
or diiſent to certificate, becauſe that will (not t) affect his remedy + The word 
at law, but he is to waive any dividend or further benefit under (an] is not in 
| the cammiſſaon; and A. accordingly made his election. Mich. he original. 
1734. Ex parte Hoſey, 7 Vin. Abr. 134. pl. 19. 
16. F. having proved his debt of 20000. under L's. commiſſion Sed a 
debate, that à creditor is at liberty to elect to proceed at law, and notwithſtargin 
diſſent to certificate, The caſe of putting credito's to election is but modern inf 


all the reſt of the eſſecte, but have it in their power by allowing the certiũcate to bar the other's 
debt; fo that permitting ſuch creditor to aſſent or diſſent to the cerrificnte, is not to give him a be- 
nefit, but to prevent his being hurt. And the late fatute (a) menticns four fifths 1. creditors who 


Pall have proved their debts, and nt woho freed, &c. and ſoug'it relief; an it would be hard te 


put it in the power of a few ſinall creditors, by cenſenting to the certificate, to preclude the 
other of lis debts; and therefore as the court by equitable c aſtruct ien puts a creditor to bis elefion e, 
abiding by his remedy at law, er commg ia to have his dividend under the commiſſim ; ſo by the ſom 
rule of equity, ſuch creditor renouncing any benefit under the committion ſhould not be hurt 
Fr Lord Chan. IId. (a) 5 Ces. 1 c. 39. ſet 10. | 


„ gong # 


may aſſ.nt r 
avour of þank- 
rupts; bur if that election is made in general terms, and in conſequence the creditor is to be e 
cluded from a liberty of diſſenting to the certificate, the reſt of the creditars ate not only totake * ||. 
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Bankrupt, 


and paid contribution, and yet had L. in execution for his debt, it 
was or red by the late Lord C. that F. fhould either diſcharge L. 
or loſe rs dividenn ; and commiſſioners having certified that four 
fifths in numbers, Cc had conſented to L.'s diſcharge excluſive of 
F. He now petivoned againſt allowing of the certificate, and 
that he might be admitted to come in fo far under the commiſ- 
fion as to have liberty to aſſent or diſſent. Trin. Vac. 1734. Ex 
parte Fenwick, 7 Vin. Abr. 134. pl. 20. PD 


c In what Caſes a Commiſim of Bankruptcy may bs 
1 ſuperſeded (b). 
| cap. 30. ke. | | 


d him ia execution, and aftcrwards petitioned for a commithon of bankruptcy againſt 
B. which iſſucd, but ſuperſeded upon B's petition; for the body being in execution is a ſatisfac- 
tion of the debt in point of law, ſo that T. and 4. were not creditors who could petition. Mich, 
32 C. 1. Burnaby's caſe, 1 Sir. 653. Read. on Stat. Law 189. hs | 


1. IF creditor by bond Hefore the d of payment ſues out a 
| | || cummi ſſon of bankruptcy againſt the obligor, it is irregular, 
| Cc) N the and the commiſſi;n oug/t to be ſuperſeded (c) ; for though it be de- 
| ſtatutes off bitum in prefenti, yet as it cannot ſo much as be put in ſuit, or an 
. 2 31. action commenced upon it, much leſs can there be a commiſſion 
A Ohh taken out upon it, by which all the real and perſonal eftate of 
© have altered the the bankrupt is (as it were) ſeiſed in execution. Reſolved per 
| law in this point. Parker C. Hil. 1719. Ex parte Fames, 1 Will Rep. 610. $4 
| See F. 105. 2. A commiſſion was taken out, and rot ſat on till three morths 
after; this plainly ſhewws it was done to protect the eflate ; the con- 
miſſion ſhall be /uper ſeded for example ſake, that ſuch things ſhould 


Comb's caſe, Sel. caſes in Chan. 46. 


ficient proof ii for fix mort ls without dui rg any thing upon it, and then executed 
it, and B. was Fund a benkrupt. King C. on a petition ſuperſeded 


WY ledged was the 545, 546. 
WE reaſon he did | By : 3 | 
not cxccute it ſooner) he engöt mot te have taken out the commiſſion, which by having been kept ſo 

= lorig in his pocket, may have been the means of drawing in people to give credit to the bark- 
rope, and of ſurniſhing him with opportunities of detiauding many Per Lord Chan. And it 
being infiſted that the expence of ant er com! ſſien old be a freſb charge wpon tle bankrupt”: eſ 
WY gate, his lorcſhip replied, he would take care that the former commuyſt:n ſhould nit be at the charge of 
Af the bankruft*s eflate. Itid, | | Eee CO 

tf | * ; 

I* P. 12 9. *4 Where a debt is due to a wife as adminifiratrix, the huſ- 
_\_ dand atone cannot make oa'h of this as a debt due to himſelf in 
order for a commiſſion of bankruptcy ; therefore the commiſſion 


1734. Ex parte Seaples, 7 Vin. Abr. 67. pl. 10. 
| Vide P. 96. Ca. 8 S. Page (13) 


CAP, 


| $3, 24, 45.——Tm: and Alla having recovered judgment againſt F. he furrendered; then 
t 


not be practiſed. Per Lord Chan. King, Trin. 11 Geo. 1. 


3. A. took out a commiſſion of bankruptcy againſt B. and 4e%ũt 


of which he a. the commiſſion. Trin. 1729. Ex porte Puleflon, 2 Will. Rep. 


wa- ſup rſede!, and reſtitution awarded. Per Lerd Chan, Mich, 


CAP. XIV. 


Baron and Feme. 


Of that Things the Baron hath Power to page; 
1 what ſhall be a Diſpoſition. 1 30. 
1 hat Acts of the Feme before Morris the Baron 


What Afts 
nd in what Caſes the Feme ſhall be charged after the 
eath of the Baron, & econt'. 1 32. 


whts of roo & econt'. 130. 


| bind the Baron. 133. 

Fir what debts, of the W ife, conrafted before Mar- 
age, the Baron is chargeable. 133. 

e far the Baron is chargeable with the Debs of 
Feme contracted during the Coverture. 135. 


wuch ſhe joined with her Huſband. 1 36. 

What Comtrafts between Baron and Feme, tho! void 
Law, yes in Equity are not aſſalved by the Mar- 
ge. 136. 

at Right hall ſurvive to the Baron or Feme, &e. 


Jes the Survivor, &c. ſhall be cha ged or beneficed. 


me; And alſo inter le, 144. 
3 what Caſes the Baron muſt make a ſuitable provi- 
for the Wife, when he ſues for her Fortune 146. 
What ſhall be ſaid the Feme's ſ*para e Fjiate——— 


mncermns the Wife's Pun- AMeney, and n 


2 185. 

1 what Caſes a Will mad: by a Feme Covert i is 
15 et econt'. 1 57. 

Proarce, concerning uv, 157. 


(A, Of 


kill guord, as done in Frand, or in Derogation of the 


* 392 


the Baron N bind the Feme,. 


Mere the Acts of the Feme duri ing the Covernare 


H far a Feme Covert all be bound by the AA, 


the Diſſolution of the Marriage ;—— Aud in what 


bf Suits and Proceedings by and againſt Baron and | 


ere he reſerves the Pnver of ver Hate, &c.— 
here of Alimony or ſeparate Maintenance. ” 
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Baron and Feme. 


FP. 130. * (A) Of what Things the Baron hath Power to 4. 
—And what ſhall be a Diſpofition. 


i. FH huſband efter marriage, purchaſed a tem 
| years io himſelf and his wife, and the ſurvivor, 
the executors, adminiſtrators and aſſigns of ſuch ſurvi vor, ſq i 
reſidue of the term. Afterwards he mortgaged the term jj 
out his wife's joinirg, (as he might do) Proviſo that 5f the 
| band and wife, or either of them, or the executors, or admin 
tors of either, Mall pay the mortgage money, and intereſt at the; 
then the mortgage Meuld be void; and that until default of y, 
the huſband, his ex cutort or adm.niflirators, ould quietly 
The huſband ſeven years after contracted debts, and then d 
leaving his wife executrix, and the mortgage money una 
The maſter of the rolls, held this ſettlement upon the wiſe, 
marriage to be a toluntary conveyance, and being only a ten 
| years, that it was alu ays in the fower of the huftund to ſwf 
alien, and the mortgage is an alienation ; for though if the 
gage money had been paid before the day, the mortgage 
have been ævid, and all things would have been in Hatu u; 
the mortgage being forfeite-l, the equity of redemption (alwm 
the bufpend power) ts now betone a creature of equity, and i 
Ing in caſe of creditors, and the equity of redemption being 
ſetved to the huſband, as well as to his wife ; and that be, 
_ Execuic:s, ffc, might enjoy till default of payment: His 
decreed the equity of redemption of this term to be aſſets io 
the hi ſbany's crevitors, Trin. 1726. Watts and Thomas. 21 
Rep. 364 | | 
2. A term of vears being veſted in the huſband in rights 
wite, he made anunder-leaſc tor ten years, and upon bom 
money of the leſſze, covenanted 1 grant him another leaſe tit 
merce after the end of the ten years, an! to continue durig 
time he had any right, &c. but died before he made ſuch | 
Decreed {at the rolls) that this was a good diſpoſition of the ! 
5 equity, becauſe the huſband had a power to diſpoſe it; and! 
 O@)V.Popb. . the covenant ſu was ſuch a lien as bound the right, int 
J 396. hands ſoever it went. Trin. 9. Gee. Steed and Crag, 9 lh 


(B) rn Acts of the Feme before Marriaze tie] — 
fall aunid as done in Fraud, or in Derog ation q 1 t 
Rights of Marriage, & econt'. = +4 


1 ms in (/ 
Tn this cafe it 1. N Feme ſele poſſeſſed of a term for years, mort gaged i p . an 
Was clearly bell for 100 J. and aſterwards a diy or tuo before her nts 
ger cur”, and ad- 


mitted by beth partier, that, if a feme, auth the privity of ber Buſhand, and before manith 
 neyr a ferm fer years in truſt for Herelf, that is clearly out of the huſband's power, 2 
neither diſpoſe of, nor, releaſe the intereſt of the wife; and if the feme ſhould join in tht! 
it would not amend the caſe. nut the court ſeemed to incline, that if a ferwe di. 
withont the knowledge of her huſband and befor» marriage, convey a term for years 10 
Herſelf ; that this ſhall be in the power of the !.uthand, fo as he may eicher gract, or 
\ntcrelt of the wife, Jud, | | „ 


Haren and Feme. 


«ith D. with bis privity, (as appeared by his being a witnefs 
" the deed) afigned her intereſt 10 truftees, in truſt, for herſelf 
life, and af ter war ds for her ſon by a jormer hi ſband, and then 
je married — . paid off the mortgage, . A took an aſſignmer.t | 
bn the mortgagee, and then ſurrendered the leaſe to the rever= 
| and took a new leaſe of the 7 my term, and then died. 


the mortgagee, and the feme conteyed nothirg But an equity 
raft; yet when the mcrigagee aff gned over to the huſband, 
had it under the ſame equity as the mortgagee had, and 
juſt in his place; and mn» af of the hifband can bar the 
tes for the 2 and her children of their equity. Decreed that 
3 new leaſe ſhould be aſſigned over to the feme or her truſtees, 
jing to the huſband's executor the mortgage money. Hil. 
77. Draper s caſe, 2 Friem. 29. 30. | 


2, If a woman privately before marriage gives a bond without 
D confederation to a third perſon for 10001. and marries one 20/o 

1 nothing of this bond, turely equity will relieve againſt ſuch 
d. Said per King C. in Caſu Cotton and King, Trin. 1726. 2. 
ES of a freeman of Londen, who left children and 
j inteſtate, was intitled to four nin hs of his perſonal effate ; 
having by deed aſſigned over the ſame to truſtees for her /e- 
ate u/e for her life, in caſe ſhe ſhould marry ; and afterwards 
truſt for ſuch pur poſe;, as ſhe ſh uld by deed atteſted by tee wit- 

s appoint ; an) for want of ſuch aptointment, to her children 
the fir /i marriage, but the Ruſband Thich ſhe fhould marry, on 
ſurviving her, to have 200l. out of the four ninths. The wi- 

, intending to marry a ſecond hufband, by another deed to 
ich the intended huſband was à party, and atteſted by two 
refſes, recites, that if Me did not di j poſe of her frur ninths, the 
ded huſband would be intitled thereto ; and then by this deed. 
21 it over to truſtees, in truſt for the intended huſband during 
joint lives, but /he 10 have the managemert and the ordering 
if during the cover ture, or by ary writing duly atteſted to 
int it over 3 and by the ſame deed the intended huſband co- 
nted to fettle a leaſe hold eſtate upon the wife for hte, and 
iſſue of the marriage. The marriage was had, and the wife 
without iſſue by the ſecond huſband, and without making ary 
intment, the Queſtion was. to whom the four ninihs ſhould 
whether to the ſecond huſband, or only the 2004. to go to 
and the reſidue to her children, for want of an appointment 
eof by the wife after the ſecond marriage? King C. (for the 


in this caſe, for that the tuſband had natice of the wife's firfl deed ; but becauſe he was @ 


ut making an appointment, the ſecond baſband w be intitled therete, which though but a recital, 

ed the intention and agreement of the po” and amounted to an 2 appointment; 
w firid form is requiſite to cenſſ inte ſuc ap point mert. and ſince the /uttey deed varied the 
eſerred to the wife, the fir ft deed requiring that it ſhould be by writing atteſted by t 
ſer, and yet by the Jarter deed, the peer of appeintrrent being by any woriting duly attefted, 
ch caſe a writing would have been duly atteſted, though it had but one din; (tor theſe rea- 

lordſnip, (yet with jome heſitation, ) decreed as above. Ibid. 534. | 


he court held, that though the eftate in law was wholly * P. 128: | 


ns in the margin, and with ſome hefitation) decreed the four His /rd/b1p was | 
= derb fer ſome 


beser of theſe ſour rinths, and it being recited in the {aff deed, that in coſe rhe wvife died 


ninths | 


— ——ß— — 
rh bY 


—— — - — 
2 4 
„* pope, Vp — ri 
Pl 2 I, IF 2 * , 
of 2 ate þ * 2 * — Sy 
= E 
. — — 
. * - = — 
— — — f 
— 4 — — 
w = bs na 


4 « * & — 89 D W_— 
.»* : <a _ — Jun 
_ : . * — * * — : 
. © os 
- 4 ——— — r * 5 
— . — — 


„ 


* # nia} 4 


Baron and Feme. 
ninths to the ſecond huſband, but at the ſame time declare i 
to be clearly his opinion, that if the ſecond huſband had ,,,,, 
of the fir deed made by the wife while ſhe was a widoy, h 
would have been a waid deed, and fraudulent as agzinf hin 
Trin. 1729. Poulſon and Wellington. Decree affmed ;, 
Dom” Proc, May 1730. 2 Will. Rep. 533- 

4. Where a widow conveyed lands in trufl for herſelf uni} 
fecond marriage, and after in trufl for her younger childs en 141, 
tively, anddid this in a publick manner, and before any heay f 

a ſecond marriage was begun, and alſo covenanted to tran fer 1000 

South - Sea flock, of which fhe was poſſeſſed, to the like uſes, fl 

the flock was never transferred) reſerving to herſelf out of the 

5 voluntary ſettlements her original jointure of 420 J. fer ann. n 
2 P. 1 32. * charge, and alſo a conſiderable ſum of ready money, and af, 
wards marries J. S. who had ro eflate, Ee. J. S. 3 his | 

to ſet aſide the conveyance and covenant tO transfer as fray 

Jent. But King C. held the ſame good, and, not avoidatle} 

him ; and that the covenant to transfer the Sourh-Seq fad 

though no aQual affignment was made, ſhould bind him; and d 

miſſed the bill. (Note z rhe chillren not only recovered the; 

| lue of the flock, but alſo the dividends fince «he ſecond mariigg 
Pie F f; c. Trin. 1732. King and Cot:on, 2 Vill. Rep. 606. U 
10. this work, 16id. 358. 


* - 


(C) What Ads of the Barm ſhall bind the Fm 
— And in hat Caſes the Feme ſhall be cha 
ed after the Death of the Baron, & ccont. 


1 F F. by will gave 10007. legacy to C. then a feme ſult; 


7.5 T. ey v. . terwards on a treaty of marriage between B. and C. itn 
— * agreed by articles, that 750ol. of this legacy ſhould be app iu 


. wards payment of the intended huſband's delta. Atter the men 
2 & the huſband without his wife, aſſig ned the remaining 300). 10 jla 
gerbit, lit, who were creditors likewiſe, and they brought a bill ag 
the huſband and his wite, and the executors of J. S. to have: 
tisfaction of their debts out of this 300/. Decreed that an! 

count ſhould be taken, and that upon the plaiotitt's prc 

themſelves to be real creditors, and that the aſſignment was 

fide, they were io have a ſatisfaction accord”, and the rcfidut 

any, of the 300 l. was to be put out for the wife's benefit. / 

9 Ann. Fey and Brownv. Amhurft & al, Gilb. Fg. Rep do 

2. The plaintiff was ſolicitor, employed in a ſuit by the) 

The words band and wife, for (Recovery of +) a term of years in right 
of ) wife; the huſband died and lefi no aſſeis, and the bill + 

not in "A ori- Have a ſa tisfactien out of this term ſo recovered, and row ej 
gioal. the wife. rd Chan. decreed the plaintiff a ſatisfaRtion d 
His lordſhip demands out of the profits of this term, and he to be ex 
Laid, it was upon interrogatories as to what he hath received, and defen 


K . to pay coſls. Eaſt. 2 Geo. Mar flon and Hlipſſiy. 4 Vin. Abr. l 
e plainti | 

fhould have a ſatisfaction out ef this term ſo recovered by his coſts and pains, fince the of 

the bemfit of it, and confented to it. Jhid.mmm—_/ ide the caſc of the dutcheſs of Her? 

6 Inclcden. P. 456. C. 8, | f 4 


J 


Baron and Feme. 


3. No agreement cf the huſband to par! with the 
Mall bind the wife, or be carried into exccution. 


8 
ebruary 9, 
1721, Bryan and Wolley, 4 Vin. Alr. 57 pl. 19. 


4: Baron in right of his «cife was ſeijel in | 43] a fhare of the | 


New-nver water z they both mortgage this thare by leaſe for 1000 
years by deed without fine, reſc rving a pepper corn rent. Ihe 
Bron died, upon which the feme receive the profits, and paid the 
inter. The mortgagee brought his bill to forecloſe the wife, 
inſitting. that this leaſe being not actually void, but only voi dable 
by the feme after the B-ron's death, and that her payment of the 


intereſt, when diſcoven, affirmed the leaſe ; or that if the 


* A not affirmed. yet a decree of forecloſure would 
better the legal title of the mortgagee, and not prejudice the 
ſeme. But the maſter of the rolls held, that this bring the 
ritance of the feme, there ought to have been a fue fa,; hat i 

there had been a rent reſerved, the acceptance of it by the wiſe, 
when diſcrvert, wwull have affirmed the leaſe z but here is no 
acceptance, and the leaſe is of an incorporeal thing, out of 0, 
rent could not well be reſerved ; wherefore the leaſe expiring by 
the huſband's death, the mor/gage is alſo thereby determined, and 
nothing remaining to lareciols 1 and though the court will not 


inhe- * P. 1331 


(a) Vide } of | 
473- Ca. 3. 


narrowly look into the title, yet all this being admitted on both 


 fides, and appearing upon the opening. his honour diſmiſſed the 


bill, but eric/our cee. Enfler 1723. Drybutter and Burt hole 


mew, 2 Will. Rep. 127. | 


5. If the wife (when ſole) had recovered a judgment at law, 


and elegit thereupon, the huſband would have had a power to 
aſſi zn that intereſt of the wife, for or without conſideration, in 


nuſt for himſelf, or as he pleaſed ; ſo by parity of reaſon the wife 
(when ſole) having a decree of a court of equity for her demand, 


and to hold and enjoy till ſatisfaction, c. the hvſband has the 
ſame right and power to diſpoſe of this equitable intereſt of the 


wife, as he would in caſe of 2 demand recovered at law, and 


though after marriage the huſband is to uſe the ⁊viſès name in the 


proceedings in equity in this and the like caſes, whereas he needed 
not at lat, that makes no difference in the thing, or in the right, 


but in the form and manner of proceeding, tc. Feb. 26. 1734. 
in the caſe of Paſchall and Lord Carteret Ef al, 4 Vin. Ar. 57. 


pl. 19. cites it as taken from Lord Hardwicke's MS. Rep. 


(D) Where the Ads of the Feme during the Coverture 
fall bind the Baron. Np woo 


I. Feme covert trades by her huſband's conſent, and gives 
: bills for money, and he receives the profits of her trade; 
If ſhe dies and leaves a ſtock to her huſband, he ſhall be anſwer- 
able for debts contraQed in the trade; and in this caſe the ſuit 
being againſt the huſband after the wife's death for a bill of 100l. 
which had borrowed, an iſſue was directed to try whether 


ligatory ; and cited the caſe in H. 8. that if a ev:ran (eals a bend in the 


And fer his ho- 
nour, a feme 
covert is not un- 
der a total diſae 
bility to con- 
tract, but if the 
huſband be aſ- 
ſenti ug it is ob» 


freſence of the laſb and, and 


de ſtands by and deth mot painſay, it ſhall bind; which his honour faid, he believed might be 


Wtken out of the book of 
it foal! bind. Ibid. 
Ver. II. 


ert, Where it is ſaid, 


N : 


If ihe huſband le freſent, and deth net gainſay, 
the 
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(E) For what Debrs of the Wife comtratted before Mar- 


Baron and Fen. 
the mmey was borrowed for carrying on the trade ; for if it way 


the huſband ſhall be decreed to pay it. Per the Maſter of the 


Rolls, Ezfter 1697. Bowyry and Peake, 2 Pa. Rep. 215. 


riage the Baron is chargeable. 


8s. LTHOUGH the I by law cannot be charged with 
the debts of the wife after her deceaſe, unleſa judgment 
be obtained in her lie- time, yet where fie brought the huſband 
8 /1fficient eftate, a court of equity will make him anſwerably = 
far death. So ſaid, and ſeen.ed ts be admitted in the caſe of h 
an. 1 Smith, Mich. 1698. 2 Freem. Rep. 230, 231. 
* 2. Ide huſband during the covertwre is aniwerable ſor the 
ewhole Cebis of the wite though he had nothing with her ; and on 
the other band, though he had received « perſonal eſtate with 
his wife. yet if he happens not to be ſued for her debts during 
the coverture, he will not bc liable afterwards. Per Parker C. 
J. in. 1748. in the caſe of the Earl of Thomond and the Earl of Suf- 
fell, 1 Will. Rep. 469. 72 

3. A. married a teme ſole trader who had then n ſhop full of 


valuable goods, but dies indebted z it was inſiſted, that as the 
buſb end by the marriage was intuled 10 off theſe goods, which 


not being {gal aſſ is would not be liable, yet he under ſuch 
circumſtances ought to be charged with his wife's debts. But 
Lord Chan Pas her ſaid, that this was a quefiion with him; for 
the huſband runs a hazard in being liable te the debts much be- 


| yond the perſonal eſtate of the wife ;; and in recompenfe for 
uch hazard, he is intii led to the whole of the perſonal eſtate, 


though exceeding the debts, and diſcharged therefrom, and in- 
deed is intitled to the ſame upon the very marriage. Note; this 
was a caſe put ag in the caſe of the Earl of Themond and Earl of 
Sufſath. Ibid. =_ 

4- A woman entered into a bond, and after married, ow 


| Brought her huſband a conſiderable fortune ; the huſbard conflan 


(a) Vide 1 Vo. 
Eg. Ca. Abs. 
P. 160. Ca. 
4th Edit. 
(b) No room 
for equity to 
ariſe from the 
-hbuſband's hav- 
ing paĩd the in- 


tereſt, for during 


the wite's life 
he was obliged 


5. ſelf {b). Refolved that the huſband is only chargeable for what 


Heid the intereſt of the bend during the life of the wiſe ; now a bill 
is brought againſt the huſband for payment of the bond, and the 
cale of Freeman and Good/am (a) was cited z and that the buſ- 
band having paid the intereſt, was a taking the debt upon him- 


is ſued for and recovered in the life of the wife ; this is the clear 
law of the land, and unalterable but by act of parliament Ce); 
and for that reaſon no room for equity to interpole ; let the wiſe 
have brought ever ſo large « fortune, the huſband is not Vable 
either in law or equity. Fu diſmifſed, but with coſts. Pe King 
C. Trin. 11 Geo. 1. Jerdon and Fully, Sel. Ca. in Chan. 19, 20. 


to have paid both bond and intereſt, and his paying one will not make him chargeable with the 
other. Jhd. 20, (c) The law is fo, and the altcration of it is the proper work of the 


le giflature only. 


Fer Talbot C. in the ſubſcquent caſe, 
5.4 


mp azza NMerrfrrerebgzr z ze 
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= 
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Baron and Feme. 


„A feme ſole gave « promiſſory note for 50 l. to J. S. and A* en the one 
4 married the A whe had 3 7, 700 J. bung by hes 
with her, part whereof conſiſted of things in action, ſome ot j;,41c ta all his 
which he received in her life-time, andibe reſt he took as admi- wite's debus do- 
niſtratar to her. The bill was for the payment of this note, up- ing the cover 


on ſuggeſtion of his having received a great fortune with her, and e, hong 
never having made any — 4 her. The defendan- 2 — 


inſiſted, that that part of his wife's ſortune which was not reduc- tion with ber, 
and that her 
debts mould amonat to 4anol. or any other furn whatſoever; fo an the other hard, it is as cers 
tain, that if the debt be net recovered during the coverture, the hwband is no longer ctaig as 
dle as ſuch, let the fortune he received with his wife be never ſo great. Per l. ord Chan 
His fordſhip cited the caſe of Freeman and Geedlond (not Ca (wide 1 Vo By. Ca. Abr. yh 
Az. F. 60. Ca. 5. and my notes there) and alio the caſe of Powel an + Vell, (wide ja:d book, Ca. 7. 
Ca) where the wife was adminiftratrix of her huſband, and it did not apprar what ſhe had 
in her own right, and what ae adminiſtraicix of her huſband 3 in which caſe his lordſk;p ſaid, the 
marr:ags is no gift in la wy of the greds wwhich iber bath in aner droit ; and that upon this reaſon only 
are ſounded all the calcs, where a ſurviving huſhand has been charged with S witc's debts 2 
her denth. lad. 174, „ e Will. Rep. * Hil. 1736.5. C. arrerd, and ſays the caſe 
the Earl Thad and the Earl of Suffolk, (1 Will. Rep. 461.) was cited as u caſe io point, where 
Lord Chan. Parker denied te relicve a bond creditor o the wife dum /o/a 2gninft the huſb and who 
furvived, and on the marriage had ſufficicat gerienal eſtate wherewith to anſwer her debts. Ibid. 


| $12.——i Nl Rep. 470. in a note ſays, that agrecable to the reſolution in the caſe of the Earl 
44 end on the authority thereof, was the caſe of Heard and Stan- 


Themod and the 


ar 
determined in Liacolus lan Hell March &, 1735. Cf. Temp. Talb. 171, 


6d into by him during the coverwre, and which ® he P. x 25 


_ received as her adminittratur, was not near ſufficient to pay ber 
debts, and that he had already paid more than that part 
amounted to, 7, C. d an account of what the 2 
band had received fince his wife's death as admnifirator to her. 
and that he ſhould be hable for fo much only ; but #s to ary 
further deman4 againft her, he diſmiſſed the bill, Hil. 1935. 


Heard and Stanford, Ca. in Eg. Temp. Talbot 173. 


(F) Ehn far the Baron is chargeable with the Debis of 
die Feme contracted during the Coverture. 8 


E- 4 IF a tradeſman truſt a married woman for neceſſuries, be p,,v i Chon. 
ſhall recover agaiuſt the huſb ind, fo far as the goods taken 503. 8. C. 
up appear to be neceflary, according to the degree and quality . 
the buſband ; but it a man lends a married woman money to 

buy neceſſaries, and ſhe does ſo, he has no remedy againſt the 
huſband ; and this was agreed io be a ſetiled diftinQion ia Scot 
and Manhy's caſe, and other caſes ; and therefore the plaimif, 
who in this caſe had ſupplied the woman with money in her ne- 
ceſſities, and now brought his bill againſt the huſband's executors 
far a difeovery eis, and @ ſatisfaftion thereout of his debt, 
could have no relief, nA the utmoſ{ unkind and cruel uſage of the 
huſband was proved, and that the money lent was aZually laid cut 
and applied for neceſſaries. But yet the mater of the rolls ſain, the 

| N a plaintiff 
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Barm and Feme. 


plaimiff ſhould fard in the place of the tradeſmen of whom ſuch PT 
(a) And be let neceſſaries were bought C.) Mich. 1718. Anon. (b) MS. Rep. | 


8 it an. 
in for a \atisfac- mil 


tion or ſo much as he could prove to have been advanced or delivered to her by them, as neceſ- wn rig 
ſarics, as they them. clves ſnould have been, if they had been plaintiffr, but tor nothing more, the | 
Fer his honou: in d. C. Prec* in Chan. 503. (6) Ii this is not the caſe of Harris and Lee. ears, At 
| | | | ared il 

2. J. S hag given his wife the foul di ſtemper twice, upon which f for ſe 


ſhe left him, and borrowed 30 |. of A. to pay did, and ſurgeons, e cour 
and for neceſſufies ; afierwards Baron devited lands in truſt for 
pay ment of all his debts, and cied 3 A. brought his bill againff 
the truflees in order t0 be paid this money as a debt 1within the truſt, 
— Admitting the wife cannot at law b:irrow money, though for 
neceſſaries, ſo as to bind the husband, yet this money being appli- 
| | er to the uſe of the wiſe for her cure and for neceſſaries, A. that 
(c) Fide the lent this money muſt in equity ſtand in the (c) place of the perſon 
eaſe of M-rbw who ſound wy | provided ſuch neceſſaries for her. And therefore 
7 P _—_ 6. 8 ſuch perſons wouli be creditors of the buſband, fo 4 ſhall 
+ $16. Ce. 6. ſtand in their place, and be a creditor alſo. Per the maſter cf 
the rolls, who directed the truſtees to pay A. his money and cofts. 
M'ch 1718. Harris and Lee, 1 Will, Rep. 482. 1 Ld. Raym. 414. 
4 Burr. 2177. 1 Bac. Abr. 295, £3 


P. 226 
. I ; 
Alcaſefors * (G) How far a Feme Covert fhall be bound by the Ads 
term of years . — 1 | 
was afſigiedeo in Which ſhe joined with her ſuſband (a). 
truſtees before | | | | 
marriage, in t: uſt that they ſhouid make leaſes for the benefit of hutband and wife. After marri. 
gage Baron and Feme aſſign to & in conſideration of buil ding the premiſſe*; & aſſigns to A. for 
8 valuable co: 1icration. Feme concluded, tho' uo fine levied, The truſtees were not partics, 
tho? if they had they ſhould have been decreed to have executed the truſt purſuant to the aſſgr- 
ment of ( euy que Ton. Eaſter 172 4. Re fe and Atkinſon, usb. 162. Nota; S. and 4. filed 
2 croſs bill io be quicted in the poſſeſſion, and ſor an yg vm; which was decreed fer t2tom 


curiam. It vid not appear that S. ever had notice of the ſcttlement, but if he had, Eyre Ch. B. 
aid he ſhould have been of the ſame opinion. [*1d, (a}Vid. (C) P. 132. Ca. 2. & 4. 
Ca. in Fq T-mp. 1, & Feme before her marriage with A. conveyed (with A's 
Take 4 nog privity) lands to truſtees, in truft to pay the rents and 
. g c Profits to her ſole and ſiparate uſe for her life; and after ſur deceaſe, 
ſtates it accord, and per Ld. Chan. the ſuggeſtions of Pureſi and Fraud in the wife's anſwer not 
appearing upon the proofs ; (alths' it muy? be conſeſſed, that the reſerving the equity of reder pticn 10 
the hu ſbogd ard his heirs, without any Men. ion 2 of the wife, Loks a ittle ſu/picious ) it was nt ed- 
leſe to Cetermine how far ſo ſolemn an act as a five might be aft & ed by it. That it is very well 
known, that the operatiens of fret and recoweries ir the ſame upon truſt effarcs as upon legal eſtatet; 
and, if ſo, it muſt inevitably follow, that an Mate fr life limited to the wiſe, and the remainder linitel 
ther ewn rig heirs in default of any of poin:ment made by her laſi will, are both diſpoſed of by the 
fire, And that if no ſuck remaiaGer had been limited by it, as the eſtate was the wife's own, and 
moved originally from her, whatever was lot conveyed worli have remained in her, ard conſe- 
quently been barred. ] hat thi anſwers the obj.Qion of its being a raked pov. er or power in pio, 
and ſo not barred by the five; ſor how can that be called 2 n=-4:d power which is to operate and 
take eff. & on the party's own eſtate ? It is certainly a power covpled with an intereſt, and annexed 
to her inheritance, and jo deft. oved by the hne; fince that a leaſe and releaſe, or ary other convey- 
ance, will carry with them: I] powers that ave joined to the eſtate: So ſrofiment to the uſe of her 
Jaſt will, or the ſurrer der of « coryhold to the uſe of one's lait will, do fill lvave a power in the 
ſeoffor or ſurrerderor to diſyoſe of their ef. ate by a new feof mer t or ſurrender. De creed as aber», 
but without prejulice to- any future bill that may be thought for diſcovery of tf + fraud cr force 
d. 42, 43 Nate The cafe of BAH]? d and Nerri {a) was cited r: d:tend:nte, but that 
25 la Caſe . of a prrſcnalty. Did. 43. C 


1 


Baron and Feme. 
uſes as ſhe, nehether ſole er covert, ould by her laſt will 

ſock of afpoint ; and for want of ſuch appointment, 2 her 
wn right heirs for ever. After the marriage A. mortgaged part 
{ the lands to B. (the plaintiff) for 1000 J. lor a term of 500 
ears, and then a fine is levied by A. and wife, who both de- 
Jared the uſes, as lo the mor/gaged premiſſes, to be to the plain- 
f for ſecuring the principal and interefl. "The wife by order of 
e court anſwered ſeparately, and inſiſted, that ſhe was forced 

dureſs to join in the fine, and that the mortgage was fictitious, 
ad in truſt ſor her huſband, in order to defraud her; that there 

no power reſerved 10 her in the indenture of bargain and ſale. 
diſpoſe of her real eſtate, or any part thereof, but by her laſt 
il ; that ſhe had no eſtate in the premiſſes, but that the fine 
mortgage were both void, It was argued, that the legal 
te being in truſtees, the parties to the fine had not ſuch an eſ- 
tein them whereof a fine could be levied to bar the wife's right: 
that this being a mere naked fewer, without any intereſt, 
Id not be barred by the fine, but remained ſtill in the wife b 
e of the truſt de 4 But Lord Chan. Talbot decreed the truſ- 
s to convey to the plaintiff the mongagee. Mich. 1734. 
me and Peacock, MS. Rep. : 
þ (O P. 132. Sharflon and Hipfley, Ca. 2. — Drybutter 
and Bartholomew, Ibid. & Page, Ca. 4. ——— The dulcheſs 
if Hamilton and Incledon, Tit. Injundian, P. 524. Ca. 6. 


) MN Contrafts between Baron and Feme, tho) wad 
in Law, yet in Equity are not difflued by the mar- 


7 "us 2 


feme ſols being ſeiſed in fee of lands of about 101. per 
\ ann. gave band (penalty 200 l.) i her intended hifband, 
tin aſe of t teir marriage, ſhe would convey theſe lands to him 
ii Hers; they married, and the wite died without iſſue, 
I then the kiſband died 3 * the bond thy doi 4 in law, yet is P SN. We 
* * WY, P . p 7 5 | = 137 
ev:Jece rf the agreement in equity, and the huſband's heir 
Il comp. a ſpecific perſormance againſt the heir of the wife. 
clesficld C. Mich. 1724. Cannel and Buckler, 2 Will, Rep. His lerdihip 
1 1 | | held it - 
| „ | reeaſcaalle 
the inter myriage, upon vic alone the bend is te tale effe , ſhould iii li be a deſtruction (25 was 
Jed) of the bond; and that the ſoundation of this notion is, that i» law the huſband and 
being one p*1101, he cannot (at law) ſue his wife on this agreement; whereas in equity it is 
mn! exferience that the huſband may ſue the wife, and the wife the huſband, and he mig 
der in this caſe upon this very agreement. Ibid. 244. Vide this caſe, ſtated more full IA. 
les, Agreements and Ceovenznts, P. 2 3. Ca. 24, and the notes there. . 


What Right fhall fur vive 10 the Baron er Feme, 
c. by the Dyſſplutton of the Marriage ;— And in 
oh Ciſes the Survivor, &c. ſhall be charged, or 
enefuled. 


F a man marrics a feme who is the ceſtui que truft of 2 
term, and /he aiet/t, this truft will rat ſurvive tg . Bn 
| and, 


Baxm and Feme. 


band, but ſhall go to the executor or adminiſtrator of the wiſe; 
(3) EA 351. and this was ſaid to be Wickam's (6) cale ; and mat this it the 
difference where the wife has an eftate in law in a tern, uy 
where e has only a truſt. Said per Winnington, and not denied 
Mich. 1680, in Caſu Hunt and Baker, 2 Freem. Rep 62. 
File the caſe of 2. Where the truſt of a long term is limited to the huſband ny 
Peacxk and wie for their lives, with a remainder to the heirs of the bc 


8 1 Vol . 7 
5 ' the wiſe; there after the hyſbant's death the wife hath the 4% 
. ” 5. fition 20 the truſt of the whole terin, and after her death her — 


362. Ca. 14. cutors ar adminiſtratora;—— and where the remainder was þ. 
and m ,, mited te the heirs of the body of the Huſban i, there the wiſe bein 
— aduiniſrutriæ to the huſband, had power to diſpoſe of the uſt d 
the whole term. Said per Hinningten, and not denied. h 
Fant and Baker. 3 
This being a . F. S. by marriage articles, in confer ation of 1200], paij 
—＋ ot as ſecured to be paid by B, his intended wite, in part of her po. 
Jonged to the wife by lu, but if there bad been. any expreſe agreement, it ewuld bave Ng 
Bufſband, althaurh gr, veg is his life toe . Som was n- cxpreſe agreement. for — 
Said r, and Lord Keep. was of the une opinion; and his laydſbip faidg that although ag 
Fate may ariſe by implication in « will, becau'c the party is ſappoſed to be img. confilis, yet it 
newer ariſe by rmplicntion im d core ; dad chet what is ſid in the articles impert as mare . 
ar the :wingled, u. that < vile had ſuch a tortune in the charaber of Londen, and tnt 
che huſband had recovered ic out it was his ;, hut if not, it remained a che is oc en, and (hall ſui 
vive, &c. Ne; the reporter fays, that ef af the hay difſbred fron Lord Kecp is h 
Jhid. ——- MS. Rep. Rs and Nets & Uz', Mich. 1701. S. C. faterit thus A. on his for 
marriage with H. in conſi der ation ef +200 J. paii or ſecured to be paid to the father and (or, 0 
enc of them, in eher portion, and of 1200 f. more due to H. from the chamber of 

= jointure was ſettled on her of 2401 r a. That the marriage was had, and the ſony 
inteſtate without iſſue, and without makingany akerntion of the debt due from the chambe 
Ted to his wie; his wiſe adiniviſters ta him, and then intermarties with B. The father & 
having made his wMl, and thereof his wiſe exccutrix, who newer demended this debt, but Gil 
having made her will, and the plaintiff her executrix, who now brought her bill agaiaſt B. x 
his wife far this 12001. in the chamber of Leaden, for that the ſettlement did amount to an pre 
ment that the father ſhould have the beacit of this * ſettlement being made by bim, 
| this being part of the cenfideration, and that therefore ſhe as his repreſentative was 1atitled to 
benefit of it; or if it ſhould de taken upon the wording of the deed that the father and !ouwn 
Jointly intitled to &, the father would have the whote dy farvivorſhip; or ii it were to go cqui 
ed the father and ſon, ſhe as repreſentative of the father would be intitled to a moiety of it. | 
the bill was diſmiſſed, tie huſband hawng done mthing 40 alter the property im bis hfe-time Perl, 
Keep. Pre. is Chon, 209. Rudyard and Naris & Ur, Mich. 1702. S. C. and P. anc 
S. infiſted that when he married his wife be took this debt to be his own, and thut this did 
a mount to an agreement, Sat either father or ſon ſrould have this debt, otherwiſe ihan 2 it 
delona to the wife; and though the huſband might have dIſpoſed of it, having done not 
ef this kind, it now belong* to che wife that has ſurvived him ; and Lord Keep. being of dhe 
opinior, the bill was diſmiſſed, | | 
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P. 138. tian, and alſo of 1200]. more due le her from the chamber of U 
don, ſettles a jointure on her of 240 J. per ann. J. S.andÞ 

termarry, and then be dies, the 1200 J. o-phanage morey f 

continuing in the chamber of London. The Anſband having © 

nothing to alter the property, it is a choſe in ation, and ſhall (un 

ta the wife; and a bill brought by the huſband's executrr (or 

1200 l. was di/mifſed. Per Lord Keep. Mich. 1502. Ruilyerds 


Werne, 2 Freem, Rep. 262. - + 
4. A term for 99 years determinable upon three lives is ali. U 
to A. and B. in fru for C. who married, and died. The * 


uon was, whether is truſt of @ term goes 10 the wy 
| | urn 


Baron and Feme. 


,viced, or to the wife's adminiſtrator ? Lord Chan. held clearly 

Fat the tru/f of @ term ar well as the term itſelf ſurvives to the | 

Sand, and that he need not take out adminiſtration {a}. —— {«) If 2 fem 

I; appearing that the wife always receiv'd the money of the Covert hath a 
eres; and the bill being toihave the benefit of the truſt, and to an hae 8 
june an account againſt the truſtees, the payments to the wite were ſeaſe is the huſe 
Yered to be allowed in the account, they being by the per mi ſſon band's, and he 
the huſband. Mich. 8 Ann. Pale and Michell, MS. Rep. may maintain 


| an ejectment 
teat taking out letters of admin;ffration, and then ſurely he need not in this caſc, for eguity wi 
ic 2 ar excented, Thid. | 1 h Rr” MO re 


6. Part of A.'s fortune, vis. $500 l. was depoſed in the court This c geol. was 
Chancery, and ſhe married F. without leave from the court ; *b< **/band's 
| the huſbind, and then the wife died evie/out ifſue. R-(olv- 1 wel 
4 by Lord Chan. Cowper, that this money belonged to the huſ- ; Rd is hon 
band's —— for - money _ in court, = 32 by ow 1 and 

jn the hu s poſſeſſion, ſuhiect only to the equity of the wife and tao the court 
ildren for 14 T — 2 them, who Aang the mo- * 
belongs to the huſband's repreſentatives. Trin. 1715. Packer hands on it, 
LI MS. Rep. and had po- 


| | | er ſo to do, it 
paid into the maſter's hands : yet that wt only in the nature of a caution till th 4 
nale ſome fromfice for his wife, but the wife being new dead, and no clildren to be prev 
v the reaſon of the court's keeping the money from him is at an end; and then Z guitar eu 
vem, and muſt give it to the huſband's repreſentativer, to whom by law it belongs. Per Lord 
then. 8 in 8. C. Prec. is Cha. 442, 418.— 810. Eq. Rep. 102. S. P. in 8. C. 


6. An afſiznment by the huſband of a cheſe in adios will not Prec. in (hon, 
prevent its ſurviving to the Feme, if ſhe ſurvives, becauſe it is a 419: Mich. 
hing not aſſignable at law. (a) Per Lord Chan, Mich. 1 Geo. 1. LS S. C. 
caſu Packer and Windham, Gilb. Eg. Rep. 103. (/) But that & 
7, If a wife be poſſeſſed of a term for years, and dies, the huſ- is in Ee. Vide 
aad ſhall have it by ſurvivor i p, and not the executor or admi- T't. Aigen, 
m/irator of the wife, for it is veſted in the huſband in right of 4 88 5 5 
his wife, and thereſore it cannot be deveſted by the death of the 5 89. C. wg 
viſe. Gilb. Eg. _ 2 34- in leere Geo. 1. in the exchequer in 16, 16. P. ge. 
reland, in the caſe of Barnwell a and Ruffel & al. Ge, © wo. 
8. Bill by the heirs and re ſiduary legatees of A againſt his wife 

and executrix, to have an account of teftator's eftate. It being 

proved that the teſtator being very old and infirm for ſeven years 
before his death, did not receive money himſelf, tho“ he figned 

receipts, and executed leaſes, Ic. but the money was uſually 
paid to his wife. Coauper C. decreed the wiſe to account for what 
ney ſhe received for ſeven years wm her huſbani's dem, but 

that the maſter ſhould be eaſy in taking the account, and allow 
or houſe-keeping, tc. without vouchers. Mich. 2 Gev. 1. Buc- 
We and Milman, 4 Vin. Abr. 120. pl. 8. 5 | 5 
9. Baron and Feme having iſſue one daughter B [about ten years P. 1 39. 
) enter into an agreement for the /ale of the Feme's lands, (of TOTS 
which the Baron, in her right was ſeiſed in fee,) and agree that 

500 l. part of the purchaſe money, Mulil be ſecured by vu of mort- 

age and ſetled in manner, following vis. 301. a year, the 
| | 6 intereſt 


Baron and Feme. 


« intereſt whereof was to be paid the huſband during his life, 1 

« after his death to his wife for life, and after their Ceaths, tj, 

« intereſt to be paid to ſuch daughter or daughters as ſhall be he. 

« potten between them, till they ſhall attain their reſpe Give, ex 

« of 21, or be married, and then the principal ſum of to . 0 

« ſuch daughter or daughters; but in caſe there ſhall be ,, 

« daughter, then to the wife in caſe ſhe ſhall ſerv.ve her huſbanch 

« but in caſe he ſhall ſurvive her, then to the hvſband, his exe. 

* cyutors and adminiſtrators,” A. married B. the daughter, any 

in conſideration of this Gool. made a ſettlement on her; the 

daughter died in the life-time of her father and mother, and then 

Te eould never the mother died without iſſue. The daughter's huſband is intitled 

de the intent of to it as her adminiſtrator ; and decreed accord with coſts, Fa. 
this ſettlement 1718. leite and Ireland, Nec. in Chan. 489. 5 


to provide ſor l 

daughters which might probably be never in eſe, (as was the ſact in this caſe, ) and to Ice 
daughter which at the making of the ſettlement was ten years old, never had diſobliged bet p- 
rents, and was wholly unprovided for, without any proviſion at all; and il. o' the word {cry 
to have a future relation from the time of the ſetile me ni, yet the intent was only tutrrcly, y 
to thoſe which ſhould be begotten at the death of the father and mother ; that this davyite; 
came within that conſtruftion ; that it wa- like a limitation to one and his iſſue, Prccrectic e 
Frecreandir ;, that if it were Precycatis it would take in thoſe born after ; if it were procreardic, f 
would let in thoſe born before ʒ ſo here the intention never was to exclude this daughter. IId. 45. 


10. Bond given to huſband and wiſe during the ccver ture ; the 
right of the bond is in them both, and if the haſband dies withat 
.) The Bare any diſagreement (a) to his wiſe's 155 in it, the bond all ſur- 
vy difagree to vive to the wife. Said per King C. in Caſu Copping and —— Mich, 


bi wifes right 1718, 2 Will. Rep. 497. 


bring an ecties on it inhis own name. Tod. 


11. J. $, on his marriage with F.'s f ey col. per 
ann. on her, and after ſurrendered copyholds to the uſe of his wil, 
and gave the ſame by bill to Lis wife. Her father a freeman d 
Lencon, died, whereby ſhe became intitled to one fiſth of ore third 
of his perſe ral eſtale, and 15001. was reported due to J. &. in 
right of his wife, for payment whereof ſeveral ſpecifick ſecurities if 
: ocls uere transferred to him and her jcintly. J. & afterwards 
(a) The ſettle- made a new ſettlement, (a) increaſed her jointure 300 J. per ani, 
Adi of te but never altered his will. The ſtocks undoubte ly belonged i 
| * rach the hrſbard ; the only queſtion is, whether he has not done 
lande as are ſome thing to alter that; an huſband. m7 purchaſe to himſel 
_ comprized init, and his wite, and here he takes to himſelf and his wife; which 
* * doing is the ſame thing ; there is a conſiderable acec ſſion of ſortune ts 
93 the huſband ; and as this came by ber, it would be very bard by 
by the will, ſo equity to take from her what the law gives her ; ergo ordered 
held per King C. ſo much of the bill as ſought to make the ſtocks in their = 
Vid. 49. names the eſtate of the huſband to be diſmiſſed. King C. Ji 
3 11 Gee. 1. (1725) Lannoy and Lannoy, Sel. Ca. in Chan. 48. 
5 12. Baron and Feme bring a bill to redeem a mortgage ; de- 
ſendants plead to the bill, and the plea over-ruled, and 5 /. cel 
is given to the plaintiffs by the courſe of the court. The Ban 
dies; Lord Chaa. King for ſome time doubted, and aſked the 


regiſter; 


* 5 


Baron and Feme; 

regiſter 3 but afterwards taking it to be as a joint judgment for a 
ſun certain, determined that it did ſurvive to the wife, and 

proceedings in the croſs cauſe to ſtay “ till the defendant inthe * P. 1 405 

original EE Res and pay the 5 l. colts. Mich. 1728. Coppin and 1 

1 Vill. Rep. 490. | 
13. 4. was tenant for life in poſſeſſion, and had a power to 

make a jointure of 100 I per ann. for every 1000 J. which any 
wife he ſhould marry ſhould bring him as a marriage portion, 
and ſo for more, c. A. on his marriage with B. with whom he 
received 8000 J. made a jointure of 800 J. per ann. and covenant- 
ed to make her an a.\dirional jointure of 100 J. per ann. for every 
1000 J. which he ſhould receive or be intitled to by virtue of B.'s 
father or mother's will, and ſo in proportion for _y leſſer ſum 
than 1000 J. A. died without iſſue, B. being by her father's will 
intitled to one half of a moiety of the ſurplus of his perſonal 
| eſtate, and alſo by her mo her's will having right to ſome lands 
in fee, and A. dying much indebted, a bill was brought by his 
creditors to ſubjeQ B 's ſhare of her father and mother's eſtate to 
the payment of their demands; and upon a bill by B. that ſhe 
might have an additional jointure made to her i» proportion to 
fuck ſhare, purſuant to A's covenant ; but in caſe ſhe could not, 
then that no part of her eſtate ſhould be taken from her. King 
C. thought that this could not be looked upon as bring ng any 
further portion to A. and that it was not reaſonable that A. s cre-: 
ditors ſhould have any benefit of the reſi ue of B.“: fortune, if 
erer that ſheuld be recovered, in regard ſhe cannot have any 
recompence in conſideration thereof, purſuant to the articles for 
parting with it z ergo decreed that B. keep the overp'us of her 
eſtate to herſelf, without having any adJitional jointure, the 
remainder-man not being bound or aff fed by A.'s covenant any 
further than the original power warrants. Mich. 1731. Holt and % qv, 

— and Gibſon 2 al creditors, Ic. and Holt, a Will. Rep. Peer. P. 

48. | g 585 | 664. Ca. 13. 
14. 7th of October 1704. Sir Thomas Bromſall by anicles (in con- , y;y_ x * 
fideration of a marriage an4 a fortune with A. his then intende l 197. Led Cars 
wife, and which marriage was after had) covenanted with teret and Paſcb- 
truſtees to ſettle an annuity of 500 |. ot of her eſtate upon A. but 85 1733. 

Ver. I. oo . 
7 3 | | | Sir Thomas B, 
with M. articles were entered into, whereby he cove-anted to ſettle gool. a year on 'aid M. his in- 
tended wife for her life for her joĩnture; that Sir Thomas B. ſoon after the marriage died, and 
his lady brought her bill to recover her 5001. per an. and the arrears and future payments 3 
and that whereas the Lidy B. had agreed to buy in a mortgage, or part of the real eſtate of Sir 
T. B. her huſband compriſed in theſe articles, on the 5th of March ſepti as anne, it was decreed 
dy Coxyper C. that the poſſeſſion of certain lands mentioned in the decree, part of the real eſtate 
of Sir Thomas B. and which was liable to a mortgage before made thereof, ſhould be delivered to 
the Lady B and that the tenants ſhould pay their arrears and future rents to her, and that ſhe 
bouldenjoy the ſame until ſhe ſhould be reimburſed what ſhe ſhould have paid towards the mort. 
on the eſtate, with intereſt, and alſo all arrears of her annuity or yearly rent of 300 J with 
an and the maſter to ſee what the ſame ſhould amount to. That the Lady F. married Dr. 
Herbert, whereupon the ſuit being revive1, the maſter reported 4627 J. to be due tor the arrears 
of this rent at Lady day 1 "ts which report was confirmed. That by indenture dated 9 7,,, 


1729. the Dr. aftigned the ſaid arrears of 4527 l. and all ſubſequent arrears, together with all | 
of the ſaid decr * wy the proceedings thereupen, to the Lord Carteret and Sir Clement Cee of : 


dle demiſed the ſaid anmity fer go years, if the Dr. and bis Ledy ſhould ſo lng Bee. 404 by | 


* 


Baron anil Feme, 


deed poll dated 12th fald June it was declared that the ſaid afignment was intended to veft the 
property of the ſaid debt in the laid truſtees, in truſt that after rhe lady's death, and net lefrre 
they ſhould pay 5300 J. due from the Dr. and hy Lady to Sir Thomay Cre ; and aſte: warg; fouls | 
piy to Lady Granville 3900 J. in full of a'l demirds due to het, ind in rruff to pay tle refidu, 1 
ſuch perſens and in ſuch manner as the Dr. by deed ot will ſbeuld bpptint. In October 1719. the 
Dr. died, and on April 2, 1730. his laly die i; under this afſig»ment and deed of traf dis 
Thomas Cres claimed his debt of 5001. upon a bond due from the Dr. a d Lady G. alſo claimed 
her 3900 J. as 05 due from the Dr. and the aſſignmeut being e»/untary as to the ſurplus, the 
queſtion was, whet f the adminiſtratrix of the == the àdminiſtratr x of his Lady (both being 
defendants) was intitled: to this furplus. And King C. was of opinion, that Co's and l. 28 
Granville, as they were juſt creditors, and. for a ealuadie conſideration, and in truſt for whom 
this aſſignment was made, ſhould be firſt paid their ſaid debts, and that the ſurplus of the ariea;; 
222 to the Dr. 's adminiſtratrix. Decree armed in the houſe of lords in February 1:46 
201. | 


died without executing the articles, leaving ſcveral large incyn- 
brances on his eſte ; after his death 4. brought her bill 
* P. 141 Aﬀgainit the heir to ® have an e ecutlon of the articles, and the ſeve. 
— TL. 141 5 | | 2 =, | 
Fial incumbrarices being before the court, it appeared the eſtate vu 
To entangle d that ſhe could not have a ſettlement made in purſy- 
| ance of her marriage agreement ; and therefore it was decreed in 
1712, that land of the value of 4000 J. ſhould be appropriate to 
the heir of fir Thomas ; that A. if the was minded to redeem the 
incumbrances on her huſband's eftare, ſhould be at liberty to do 
it, and thereupon to hold and enjoy the refiiue of fir Thima's Mithereo 
land till ſhe ſhould be fatisfied the money ſhe ſhould advance in (all 
aying off the ſecuri'i.s and all arrears of her annuity, and tha or 0) 
ſhe ſhould be let into poſſeſſion of the ſaid lands; and it was te-, c. 
| erred to the maſter to take an account of the debts on fir 7% 68. 
mass eſtate. ——Before the maſter had made his report, Dr. 
Herbert married A. and then the ſuit was revived in the name of I" 
him and his wife, upon which and the maſter's report a final de. 1 
cree was made, that the doctor and his wife ſhould hold and er- in, the: 
joy the lands, tc. and that the doctor ſhould be put into pol. ſhe whoi 
feſſion. The doctor immediately entered on the eſtate, and took . | 
the rents, and 9 June 1729, the doctor, by indenture ſetting ha 
forth his intention to veſt the arrears and the intereſt of the falſe who's 
_ annuity ab;olutely in . 4 aſſigned all ſuch arrears as wenn. Th 
then due, as alſo all ſubſequent arrears ; and the 12 Jure 1729, * (ea: 
by deed poll he declared the truſt of the affignment to be, 1/.t un” 
his wife's death, and not before, the truſtees ſhould be enabled us , 
pay, firſt 3000 J. to lord Carteret, then 5001. to fir Thomas C145 ; 
and in truſt to pay the reſidue according to his appointment bf C 
deed or will. The doctor ſoon after died inteflate, without mak I 
ing any proviſon for bis wife, who ſurvived him about ii * 7. 
months, and left the defendants her executors. Under this abi? h 
ſignment and deed of truſt lord Carteret claimed his debt of 3000, hi 
upon a bond due from the doctor; and fir Thomas Cros 4" un 
claimed his debt as due from the doctor; and the queſtion us that tim 


(che aſſignment bring voluntary as to the ſurplus) whether tt . 
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doctor's adminiſtratrix, or his !a1y's adminiſtratrix, was intitlt | Se 
to this ſurplus. And it was argue d. that the derree to the ding m 
tor and his lady was in nature of a judgment in right of his wi bu 
which the huſband might execute by elegit, and then the hn 
taken by the execution would become abſolutely his, and np 
\ 


preement, 
d which x 


IE 


Baron and Fame. 


2s fully as an aſſignment of a legal term; theſe arrears are 
o be conſidered as choſes in afion, but as things of which the 
nal hath obtained poſſe ſſion, which he has done by entering 
{ fon of the lands under the decree ; from that time this 
K b:came an equitable chattel, as much veſted in him as if 
d ſued out an elegit, and taken a legal term in execution; 
ut here, when there is no difference between legal and equi- 
effates, this aſſignment will bind the wife as much as the 
{01 of any other perſonal choſe of which he had corporal 
on ; and therefore he decreed, that after payment of the 
Er. the repreſentative of the doctor was intitled to the 
as of the arrears. Affirmed, on appeal to the houſe of 
 Trin. 1733. Lord Carteret, fir Thomas Croſs & ul and the 
tors of Mrs. Hes bert. MS. Rep. ; Moſt of u 
. The huſband upon his marriage with A. in conſideration of c wen, 
wiune, compute! at abuut 500 J. gave a bond to truſtees /o pay choſes in aGion 
ol. per ann. ts her ſeparate uſe, ard that ſhe mig/t diſpoſe of have been de- 
. by will in his life-time, and if e ſurvived him he ꝛuas ty 1 the 
her 200l. and all her wearing apparel, plate, &c. Part of nr x 
ife's fortune was a bond of 200 I. The huſband died, (the Jying in the lie- 
being unpaid) but before his death he made his will, rime of the wife ) 
thereof C. his re ſiduary legatee. Then the wife dies. This 
hall go to the repreſentative of the huſband, he being 3 as. Hee 
aſer of it by the ſettlement ma./e in his wife, Decreed by 1 


being a /ertle- 
C. Hi. 17 35 Adams and Cole, Ca. in Eg. Temp, Tal. ment made by the 
68. : . | 


| buſband en Ci: 
| | Op ay wife, whereb 
me 2 purchaſer of her fortune: and therefore as ſhe was to have the proviſion made by the 
ent, he ought to have her whole portion: that in the principal caſe indeed there is no 
nent of any eſtate by the huſband upon his wife, only a proviſion that in caſe ſhe ſhould ſur- 
im, then he ſhould leave her 200 |. Cc. 
he whole that the wife is to have will not amount to good. yet this is flill the agreement ef 
iet. Had there been no agreement, the law which gives her the chance of ſur viv 
we taken place, but ſhe has :waived that charce by her expreſs agreement of having to 
it all events, and the huſband's dep»rtvre from. that abſoltuc right which the law gave him 
e who e, either by reducing into poſſeſſion, or releaſing this debt, is of itſelf a ſufficient conſi- 
dn, The conſequence of the hv ſbind's not having this 200 J. would be, that he ſhould be 
to leave her ſo much if ſhe ſurvived him, and ſhe not bound at all. Fer Lord Chan. 
70. | I a, 


e reaſon o? 


16. 4 deviſed the reſiluum of her perſona] eſtate (being * P. 1 44 


2000 J. value. and moſt of it South-Sea ſtock) to B. by her As the teſtatrix 


n name (Cnet krowirg Her 15 be married) ; and made her made the plain- 
nx. The huſband agreed to ſeitle it in truſtees in iruſt fer waa bare, 

f and wife and the ſurvivor. A transfer is made accord- -» oe b 

' "67 ; c gatee by her 
; the wife's truſtee crew a declaration of truſt, maiden name, 
by this ſtock was to be ſett]ed upon the huſband and 


wiſe not knowing 
that ume, it would be hard therefore to ſay this 2cool. did veſt abſolute ly in the hr (band 
ſanding the caſe 3 Lev. 403. eſpecinIly as by teing executrix ſhe is chargeable with debt. 
er right the huſband had to the ſtock, he had it finely thro' his wife, ſubſect to the ee 
breements made for ſettling it; and it was but reaſonable it ſtould be Fer; led, the hul- 
wing made no ſettlement upon her. The firſt agreement was com plete on both fides 
ſubſequent transſer of the ſtock to the truſtees muſt be tak en to te cone in purſuance of 
p"<cment, and nd t to convey away al the wife's right, which was ſettled be that 
lich this transfer relates, and is a completion of Per Lord Chan, Heid. 1 74 
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Baron and Feme. 


their li ces, and for the life of the longeſt liver of then, ü 
to the iſſue of the marriage, and for want of iſſue, to the wif | c 
executors and adminiſtrators. The huſband objeQed to this 46h þ 
ration, and by letter directed to the ſame truitee, he deſired i 17 
the truſt might be declared jointly for himſelf and his wiſe þ: 
their lives, and after to their iſſue, and then the ſurviver h 4; 
the whole ; but before ſuch declaration was executed, be de 
band died inteffate without iſſue, and his wife adminiſel if 
Talbet C. was of opinion, that upon her ſurviving her hig ba 
the ſtock was become her ſole and abſolute property, and o in 
creed the defendants, the truſtees of this Sourh Sea ſtock, 10 


* fa) Upon 2 
ſuggeſtion of 
ill practice be- 
tween the 
huſband and 
the wife's pre- 5 f 
chin. amy, a new one was appointed upon his eiving a recagnizance to 55 y full coſts, if 


In Scacc, Mich, 1731. Halpin and Halpin, MS. Lady L s Halp 
far in Scacc.” Bunh. Rep. 310. S. C. ſtates it thus; a ſeme covert brought « bill againſt k 

and by her prochein amy, but having ſome ſuſpicion, that he and prochein amy were in 10 
racy, ſhe moved to change her eben any, after there had been « conſiderable progres 
cauſe. Granted fer ur, the new prechein amy entering into a recognizance to anſwer the 


A bill was 
brought by 


the father of the 


Wife as her 
Frechein am 


yet where before marriage ſhe enters into articles concerning 
on eflate, ſhe has made herſelf as a ſeparate perſon from 


truſtees for the wife in her own rig/t. Hil, 1735. Fort v. Fu, 
Blei. Ca. in Eg. Temp. Talbot 171. 

17. A legacy of 60/. was deviſed to B. when ſhe ſhoyli 
-tain twenty-one ; ſhe attained that age, but before had mm 
J. S. who died before the legacy was payable ; this legacyi 
nature of a choſe in afion, and will ſurvive to the wife. Lat, 
Geo. 2. Braherow and Hoed in Scacc', Comyns's Rep. 725. 


(K) Of Suits and Proceedings by and againſt B. 
and Feme ;— and alſo inter ie. 


1. HE court wwas of opinion, that though a man coul! 
I Q hayea bill againſt his wife for diſcovery of his own! 


huſband ; and ſhe was ordered to anſwer in a week's time. 
1691. Sir Robert Brooks and Lady Brooks, Prec. in Chan, 
2. A feme covert may ſue her huſband by prochein am 
this agreed to be the courſe of the court. Fil, 1708, in 
Kirk and Clark, Prec. in Chan. 275. 


alias Halprr ui 


3 But none can bring a bill in the name of a feme cor 
her prichein amy without her conſent, (as may be dine init 
of an infant), and if ſuch bill be brought, upon her af! 
the matter, it will be diſmiſſed. Mich. 1713. Vide 1 + 


21 
againſt ber huſ- Ca. Abr. P. 72. Ca. 6. hat 
band ib 1 3 f | 
ler conſent ;, and Per Harcourt C. as the wife diſowns the ſuit, it 1s not reaſon4ble a third ſuch 
ſhould bring a bill in her name without her conſent; and when ſhe pertonally appears in cv term 


diſavows the ſuit, this tends to the ſowing diviſion between huſband and wiſc, and it 
Ames and quarrels.in ſamilies. Bill diſmiſſcd. Ecft. 13 Am. Anm. MS. Rep. 


„ 
The defendant 


by his au{wer admits the covenant, and is read; to levy a fine himſelf, but ſays he vie 
' join with him, and he cannot perſuade her to do it. Jer Coxoper C. It is a tender point | 
pel the huſband to procure hit wiſe to Icvy a fine, tho' there have been ſome prec-dens! 
court for it; and it is a great breach uprm the wiſdom of the law, (<vhich ſecures the ait 1 
leinę atien'd by the heſbant Dit leut her free and veluutary cenſent to lay 2 nece Hty upon int 
part with her lands, or otherwiſe to be the cauſe of her huſpand s laying in pri 
214} ſaid, he did not think it proper in this caſe to decree a ſpeciſick pertormance a 
bu: the defendant muſt refund the purchaſe money paid to him with coſts. Mick. + 
Outram and R:uxl S. C. Ibid. {in the margin) cites it as hom anther MS. R-P. 


2 4. Huſband and wife did, upon a valuable conſideratt 
leaſe and releaſe, convey the wife's land in fee, and coe 


ion Al” 


Baron and Ferme. 


that the wife ſhould levy a fine of the ſame to the uſe of the pur- 
chaſer. She refuſed to levy a fine. Plaintitt brought his bill to 
have his title perfected by a ſpecifick performance of the coven- 
ant, and a precedent was cited where a ſpecifick performance 
had been decreed in the lik cafe ; but Lord Chan. would not 
decree a ſpecifick performance in this cite, becauſe upon ſuch a 
decree the huſband could not compel his wife to levy a fine ; and 
if ſhe would not comply, impriſoament would fall upon the huſ- 
band for contempt, which was. the ill conſ quence of the decree 
in the caſe cited. Mich. 4 Geo. 1. Ortread and Round, 4 Vin. Abr. 
203. pl. 4- 2 Vern. 61. | | 
5. A feme covert anſwers” ſeparately, but there being no or der Sel. On. te 
for that purpoie, it was referred to the maſter to ftate, whether C 24. S. C. 
her anſwer was regularly put in or not ; and he reported that A 2 only ayr, 
did adviſe about putting in of her un wer, and was ſully a'prifeld iy wigs. cog 1 
thereof, and did it wt great del:brration ; and thu it being put bythe wife 
in 1 ya in her favour, and at her deſwe, an / with the con- — withone 
fent of her hub ind, an i the plaintiff, having replied they-to, he Ader of the 
conceived it to be regular. An\ upon exceptions to this re por. eee 2 
King C. and the matter of the rolls, {for the reaſons abe, re- : 3 
ſolved, that the anſwer was regularly put in; and held, that 
neither a feme covert, or any on her behalf, can aſſi zu that which 
was done in her favour. as an irregularity. 7. in. 1726. Duke of 
Chandos and Ta“ U, 2 Will. Rep. 371, | 
6. On a motion to ſuppreſs the anſwer of the defendant, for 2 Wi Rep. 
that ſhe marrying after the bill filed, and before anfwer put in, 31. Mick. 
had put in her anſwer without her huſhind. But per King C. TO oy. 
marrying pendente lite does not abate the ſuit, and tho' there is „en. | 
no charge in the bill againſt the huſband, or ſul para ſerved on is not S. P. 
him, yet he muſt join in the anſwer of the feme tor conformity, 
for no married woman can put in an anſwer without her huſb > 
by the rules of the court, without tpecial leave of the court, and 
an order for that purpoſe. Hl. 4 Geo. 2. Abergavenny and Aber- 
gaverny, 4 Vin. Abr. 147. pl 20. | 7 


* (L) In what Caſes the Baron muſt make a ſuitable pro- x P. 1 46 


vm for the Wife when he ſues for her fortune. 


I, HERE wasa truſt termin a marriage fettlement to raiſe _ 
| Prec. in Chan. 


portions for daughters, payable at their reſpective ages of | 
21, or days of marriage; proviſo that if ſuch 0 or — NT 
ters ſhould happen io die before 21, or day of marriage, then Eaſter 171 3. 
ſuch daughter or daughters portion not to be raiſed, but the truſt ſeems to be 
term to attend the freehold and inheritance. The father by his S. C. but this 
will gives 5000 J. a-piece to his two daughters, payable in the 3 
manner z one of the daughters married during her infancy; Eg. Rep. 31. 
ordered that her portion be raiſed and brought before a maſter, S. C in fer: 
there to remain till her huſb1nd ſhould make a ſettlement ſuitable ir with 
to her fortune. Per Harcourt C.-Eafl, 12 Ann. Greenhill and Wal *” tc. in Chan, 
de, 4 Fin, Ar. 201. pl. 4+ . | 
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Bara and Fome. 
2. A ſeme ſole is a agec in fee for 800 J. and mariie..: 
Lire 1944 to the buſband had in equity (ved for th money, or prayed that th 
J. his daughter mortgagor might be forecloſed, equity (probably) would ng 
for payment of have comp<lled the mortgagor to pay the money to the buſbang 
22 {being without his making ſome previfion for his wife C.), or at lea 
- 7 t the wife, by an application to the court againſt the huſband and 
de depoſits this the morigagor, „ have prevemed the payment of the money 
bond in Cs to the huſband, unleſs ſome proviſion were made for her. p,, 
bands; B. af- the maſter of the rolls, in the caſe of Beſwil and Brander, T;in 


terwards mar- 


rics D. ne 718. 1 Vill. Rep. 459. 


| Ls conſent, C. delivers the bond to D. who puts it in ſuit. A. prefers his bill for an in jund 
g e 6 . i 
_ forth that he is willing to pay the — bot infiſts that 8 ſecure it for B. 2nd — 
5. 8 injunction granted upon bringing the money into court. Mich, 1921. Winch ug 
22 m Scacc,' Bunk, * 86.— ut the yep rter ſays, that this was going u great length, ard 
believes ) beyond what had been done in Canc*, for the obligee is defendant bere : if the Fae 
md had come to have had the wife's portion, the court would E put terms upon him; cor 


he that comes for cu. a 

equity muſt do equity ; but the who wat to have the money is defendant 
2 and afes nothing of the court. Note z it did not appe ar in — whether oy dr. 
? I a) Vide 


age; but ©, what akeration that would make in this caſe 
Jacobſen and illiams, 1 Vel. Ez. Ca. Abr. P. 54. Ca. 7. | 


| Et The court of Chancery will grant an injunct on to ſtay the 
huſband's proceedings in the Spiritual Court for a legicy given 10 
his wife, becauſe that court cannot oblige him to make an ade- 
quate ſettlement on her. Cited as granted the laſt ſeal, per Lord 

Macclesfield, Mich. 1920. Prec. in Chan. 548. 
His brd6is 4 A. marries an infant intitled to a great perſonal eſlate, 
faid, he „ pending a bill for an account of ſuch eflate, and applies to the court 
1 extraordinary for his wife's portion. The court directed him to make his pro- 
that this court ſals beſore the maſter as to what he would ſettle, whereupon 
3 _ aft the he offered to ſettle 4000 /. part of his wife's fortune, on him, bet, 
| asd as in caſes 20d her iſſue; and to covenant that in caſe his eldeſt brother, 
| Where the law who had then no iſſue, ſhould die without iſſuc male in his liſe- 
gives him a title time, to ſettle 500 I. per ann. of the family eſtare upon his ſaid 
do the wife's wife for her jointure, alledging that he being a freeman of London, 

perſonal eſtate; , . Sn 

and doubted ex. the cuſtom of the city was alone a proviſion for his iſſue. King 
jence had C. examined the wife in court as to her conſent, (which ſhe gave), 
ewa that and whether ſhe underſtood the propoſals, which ſhe repeater, 
2 - and made it appear ſhe did underſtand them; adding that A. hal 
mes the hu been put to great charge, trouble and loſs of time in this ſuit, tcr 
band appeared Which reaſon ſhe defired that he might have the remainder of ker 
8 be profligate er portion, ſhe o being ſatisfied he had intention to do more for her, 
8 Then his lordſhip recommended it to A. to add te his propoſah 
cafion rather of but he anſwering that he could not conveniently do it, his lord- 
miſchief than hip ſaid, the covenant to make a jointure of 500 l. when in poſſ:{ 
good. IB. 642. ſion of the family eſtate, tho' contingent, was yet to be confidere! 
1 47. and valued ; and therefore directed that A. entering into ſuch 
covenanr, the reſidue of che portion, deducting the 4000 l. pro- 
puſed to be inveſted in land and ſettled as above, ſhould be pail 

to him. Mich. 1731. Milner and Colmer, 2 Will. Rep. 639. 
5. The Lady Shovel had deviſed 4000 J. in truſt for the /cpc- 
rate uſe of a feme covert ; and upon a bill brought by bufband 
aud wife againſt the truſtees, tho' the wife was erſelf in court, 
and conſented that the money ſhould be paid to her huſband, Jet 
the Mafter of the Rolls would not decree it, but diſmiſſed the bi! 
Cited in the caſe of Penne and Peacock & Us,” Mich. 1734 % 


the caſe of Blackwood and Norris, heard ſome time 229 5 4 


Pry 1 as as. o 


Baron and Feme: 
alls. Ca. in Eg. Temp. Talbot 43. 
T uns a caſe only of a per ſonalty (a). 


Chan. Talbot, that it was only of @ perſonalty, and ſomewhat particular. Viner's Abr. (G. b.) by 
way of note to Ca. 12. | | 


* 


e reporter adds, 


6. 4. by ſettlement after marriage creates a term, in truſt, by, , g 

or ſale, to raiſe 2000 J. for the portion of each of " his nb oboe Bang | 
daughters, provid:d they marry with their mother's conſent ; and of the daughters 
directs an yearly payment out of the rents until they marry ; and being dead, her 


if any of them die before marriage with ſuch conſent, her portion ode be pela 


to her, Ibid. 


to ceaſe, and the preiniſſes to be ex9nerated thereof; and if it 
be raiſed, to be paid to ſuch perſon to whom the premiſſes 
ſhould belong ; and by will he creates another truſt-term to 


raiſe by ſale or mortgage 4500 J. whereof 2000 J. to be paid to 


each of his daughters in augmentation of their fortunes, ſubjc& 
' to ſuch condition as in the ſettlement ; and by a codicil creates 
another term for the better raifing their portions. A. dies, the 
daughters marry vii hout conſent, This 1 is only in terrorem, 
and makes no for feiture, and the ns ſhall be raiſed ; but 
the huſbands applying to the court for payment of their portions, 
the Maſter of the Rolls ordered oben v5. to be made before the 
maſter as to the ſettling the money. Mich. 10 Geo. 2. Hervey 
and Afhron, Ca. in Eg. Temp. 
172. | 


(Mx) Mat fhall be ſaid the Feme's ſeparate Eflate ;— 


Talbot 212. Ati. Rep. 361. fl. 


. It ens ob- 
ſerved by Lord 


Where fhe reſerves the wer (a) of her own Eſtate, (a) If a wo- 


pe wer limit 


&c. And here of Alimony or ſeparate Mainten- e , 


ance. | | 


1. DLaintiff was the widow of one Harriſon deceaſed, who be- 

fore her marriage was ſeiſed of an eſtate of 100 J. per ann. 
and poſſeſſed of ſeveral houſehold and other goods. Harriſon 
before marriage entered into articles, wherein he covenanted 
with his intended wife and truſtees, that ſhe ſhould receive the 
profits of her own eftate to her ſeparate u/e, and that e would 
give acquittances for ſuch receipts, and that ſhe ſhould have the diſ- 
poſul of all her ownby Her will or other writing during the c:verture, 
He allo covenanted to leave her a legacy of 5oo/. and to ſettle 


ſome lands upon her in tail, with a remainder to her right heirs, - | |}: 
Both parts of the articles were put into the hands of an indifferent x P. nx 482 . 
perſon ; and ſoon alter the marriage Harriſon demanding his part. 


Which was ſigned by his wife and the truſtees, through a miſtake, 


that part which was ſigned by himſelf was delivered to him. 


Then Harriſon looking upon himſelf to be free from the agree- 
ment, became a very bad huſband ; and differences ſome tunes 
runving ſo hugh between them, that tho' they agreed to live in 


the ſame houſe, yet they kept ſeparate tables, and both were 


maintained at the expences of the huſband, who during the co- 
verture received the profits of his wife's eſtate. Not long before 


the huſband's death all matters were made ſo eaſy, that the wife 


was prevailed upon to join with her huſband in paſſing a fine of 
Vor. II. 8 „5 ſome 


| | money to her buſo F 
R 2 : | = t 8 ras aſter her 4 
decea e, though he dies firſt, yet his repreſentatives ſhall take it. MS. Notes .® ® Q Term and years 
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ſome of her own lands: Upon this fine the lands were mortgeg. 
ed for money which the huſband had borrowed, and then ſettleg 
to the wife in tail, with the fee to the huſband. The mortgage 
money was all repaid except a very ſmall ſum. Harriſon con. 
vt yed all the land away that he had ſettled by the articles upon 
his wife ; he made his will, and died. The bill was brought by 
the widow againſt the huſband's executors, to have an account 
of the profits during coverture, and for a ſatisfaction of the goods 
the huſband conſumed. Decreed, that no account ſhould be 
teken tor the eſtate of the wife during the coverture, nor for the 
goods conſumed by the huſband ; but if the maſter ſhall find 
any of the goods claimed under the articles, they to be delivered 
up to the wife, becauſe the huſband and wife, notwithſtanding 
the differences, cohabitted together; and no complaint was ever 
made by the wife unto the truſtees, nor any ſtep taken by her in 
order to remedy herſelf. Beſides, ſhe was maintained by her 
hvſbind, and the differences had their interruptions ; for at 
the time when the fine was acknowledged ſhe was well pleaſed 
with her huſband, and had forgot all former feuds ; therefore no 
notice is to be taken of what was before, and there is no proof of 
any difference that aroſe afterwards. The reſidue of the articles 
are to be performed to the widow ; and becauſe the lands co- 
venanted to be ſettled upon her are conveyed away, let lands of 
equal value be purchaſed, and the huſband's aſſets chargeable. 
The executors counſel prayed a direction as to the wife's eſtate 
which was mortgaged, and hoped the wife ſhould pay off what 
mortgaze-money remained undiſcharged. But the huſband be- 


83884 
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ing the principal debtor, the executors were decreed to pay it. — 
Eaſt. 8 Ann. Harriſon and Conſtantine, MS. Rs. at 1 
28. A Widow having a jointure, and being executrix to her {b) 
hiſband, and reſiduary legatee with her ſon, concludes on a mar- Sca 
riage with the plaintiff; and by the marriage ſettlement he join- —4 
tures ſeveral lands upon her, and alſo (by the ſame deed) the do 
jointure lands by the firſt huſband, (which never veſted in tbe 17 
truſtees) for her ſole and ſeparate uſe and diſpoſal, and likewiſe ane 


all the perſonal and teſtamentary eſtate which ſhe had as execu- 
trix to her firſt huſband. She had before thoſe articles laid out 
art of the perſonal eſtate of her firſt huſband in the A of 
E for years in her own name, and afterwards ſhe laid out 
more of the perſonal eſtate in purchaſing the inheritance, which 
purchaſe was in her ſon's name; the queſtion was, whether 
thoſe lands purchaſed with the perlonal and teſtamentary eſtate 
of the firſt huſband, are to be accounted as a 22 eſtate, and 
ſ- rhe wife to have the ſole and ſeparate uſe thereof, and ex- 
cbuſſe the huſband therefrom ?. Lord Chan. I will not account 
tho'e purchaſes as part of the perſonal eſtate within the intent 
or the marriage articles; but if ſhe had any part of the per- 
fora! and reſtamentary eſtate of her late huſband's in her 
hands at the time of the marriage articles, that ſhall be 
y-i koned part of the perſonal eſtate, altho' it was paid after 
for the purchaſe of thoſe lands; for it was a perſon- 
ul cſtate at the time of the arücles. Indeed, if a 
| Moriau 
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woman by a marriage agreement is to have the ſeparate uſe of any 
eſtate during the coverture, ſhe is to have that and the produce of it 
after the marriage ; and if any of it is inveſted in a purchaſe, this 
court will follow it, looking upon it as the produce of what ſhe ought 
to have. Eaſtly and Eaſtly, Mich. 8 Ann. MS. rep. 2 Vern. 659. 
3. A. having a daughter married to B. by will deviſed his per-T u 1 10. 
ſonal eſtate to her, to hold to her particular and ſeparate uſe, and 8. C. accord”, 
died ; afterwards B. (part of this perſonal eſtate conſiſting of 3 che 
mortgage) agreed by writing under his hand, chat the wife ſhould 7 ve af In 
enjoy it to her ſeparate uſe ; and whether the wife (here being no of the ſur us uf 
truſtees to whom the deviſe was made) ſhould enjoy this perſonal the teſtator's 
eſtate without its being intermeddled with by B. (a), was reſerved as perſonal eſtat', 
acaſe to be argued. But as to the mortgage, where the huſband e he 
has contracted or declared under his hand; that he would not inter- gutorl—— 
meddle with it ; tho' ſuch declaration may be 2 it muſt { a} Lord Chan. 
be pg 3g * from a ſenſe he had 2 the . tor's intent ſaid, this — 
that the wife enjoy this mortgage ſeparately ; and to be Freat queſtion, 
Founded on natural jullice, tho not on — ; for which reaſon e * 
the court was s of opinion, that the huſband ſhould be bound iet the Life 
by this agreement. (4) Cowper C. Trin. 1710, Harvey and Harvey, enjoy this perſo- 
1 Will. rep. 125. 1 Ves. 303, 518. 2 Ves. 191. 3 Atk. 695, 709. _— for 
Se tho? it 
objected thatt he teſtator had a power to deviſe it ſo, and that his intent was to make uſe of 
ſuch power z yet it being given to a married woman, and no contract precedent or ſubſe- 
from the h band that he will not intermeddle with it, the huſband's'title to this eſtate 
is ſubſequent to the will, and the intention being repugnant to the rules of law. viz: That a 
married woman ſhould have a property in perſonal goods (6); it ſeemed to his lordibip to 
have ſome difficulty in it, wherefore reſerved it, Kc. 1 Will rep. 125, in S. C. 
(d) That if a real eftate were deviſcd to a feme covert for her ſeparate uſe, and a declaration 
that the huſband ſhonla not intermeddle with the profits, but that the wife ſhould enjoy them 
: his lordſhip duubted this would be a repugnant clauſe, and the huſband would 
ſtill enjoy them (e: Ibid. 126, in 8. C. (c) it does not appear either by Mr. Peere 
William's report of this cafe of Harvey and Harvey, or by Mr. Veruon's report of the 
8. C. nor even by the regiſter's book, what was lord Cowper's Anal determination upon 
this point ; but the caſe 6f Bennet and Davis, (vide P. 114. Ca. 6.) which was determined 
at the roll in December 1725, ſeems to have ſettled it. 1 Will. rep. 126 at the bottom. 
% Vide Burton and Pierpoint, P. 627. Ca. 7,—Vide. the caſe of Rollfe and Budder in 
Scacc. P. 156. note to caſe 13. 44 + th th „ 9 85 = 
4. Covenant that the wife ſhould diſpoſe of her perſonal eſtate; Vide the next 
does not extend to what ſhall come Mer pode marriage; 11 May — 2 = 
1711. Pil-ingtcn and Cuthberton, Grounds and Rudiments of law more full. 
and equity 122. Cas 23, cites it as a caſe before the houſe of lords 1 Brown P. C. 
5. Covenarit that the wife ſhall diſpoſe of her perſonal eſtate, does 337+ 
not extend to what ſhall come to her after her marriage. And ſhe 
having power to diſpoſe of her perſonal eſtate, which only compre- 
hended the young eltate which ſhe had before marriage, gets into 
poſſcſſion of a conſiderable perſonal ellate in 2 private manner upon 
the death of her father, and conceals it from the huſband, and 
afterwards by will diſpoſes of it to charities ; yet decreed that what 
was ſo concealed from the huſband ſhall not be made good to him fo 
as to diſappoint the charities. March 11, 1711. Pilkington and 
Cuthbarſton, 4 Vin. Abr. 13 1. pl. 7. A. en his 
6. It being . before marriage that the huſband ſhould have marriage win 
only ſo much of the wife's eſtate, and that ſhe ſhould have liberty = 
_ that B. ſhonld have and enjoy her eſtate to her ſole and ſeparate uſe, and that ſhe ſhoul.l 
F poſe of the ſurplus of ſuch eſtate by any writing under her hand, &c. B. lays up a conſi- 
crable ſum of money out of — and buys lands with it, and makes an ap- 
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oi tment purſuant to the and diſpoſed of the purchaſed lands to a ſtranger, 
B's death * prefers his bill to have theſe lands; and lord Jefferics decreed, that he — 
have the lands as vurchaſed with his wife's money; but this decree was afterwards reverſes 
in dom proc', becauſe bought with the money raiſed out of the ſeparate eſtate of the wiſe, 


which ſhe had z power by the articles to diſpoſe of. Fowles and the counteſs of yy, 
cites it as from a MS. rep. as a caſe in lord chan. Jefferics's time, and as cited in the caſe d 
Petts and Lee, 4 Vin. Abr. 131, pl. 5. 


to diſpoſe of alt the eſtate befides, whĩiek ſhe ſhould be intitled 1g, 
by her laſt will in writing, It was reſolved that 5000 l. which fell 
to her aſter marriage by the death of her brother ſhould not go to her 
huſband or his executors, but that ſhe ſhould have the power of dif. 
poling thereof, tho? at the time of the articles ſhe had not any right 
or intereſt therein, and altho' at that time ſhe could not grant or re- 
| leaſe the ſame ; for this being a covenant, ſhall enure according to the 
intent of the parties and extend to a right in futuro, where it is the 
apparent iatent of the parties that the huſband ſhould have no more 
than the ſum expreſly mentioned, whatever happened. By Cowper C. 
Hil. 1 Geo. 1. Petts (alias Potts) and Lee, 4 Vin. Abr. 131. pl. 
8. 1 Vol. eq. Ca. Abr. P. 157. Ca. 4. Pott and Lee is not 8. C. 
7. D. having more than 3000]. per ann. married M. who hat 
10000. portion, and ſettled 1000 l. per ann. upon her for hei join- 
ture, and the preateſt part of D's eſtate was ſettled upon the firlt 
and every other ſon in tail male ſucceſſively. D. run greatly in debt, 
and J. his eldeſt fon being of full age, D. upon a calculation of his 
debts, and the value of his eſtate for hfe, with impeachment of 
walte, agreed with J. to convey all his eſtate to him, and ] cove- 
nants to pay all D.'s debts, and to allow him 5001. per ann. rent- 
charge for his life; and further (upon which the queſtion ariſes) that 
J. ſhall indemnify D. from all debts, charges and expences for the 
inaintenance of M. his mother, ſhe being then ſeparate from D. by 
conſent. M. brings a bill againſt D. and [. the ſon to have an allou- 
_ ance for her maintenance; tke fon by his corenant has taken upon 
himfelf the charge of maintaining M. and ſtands in the huſband's 
place, who is bound to give his wife an allowance if he voluntarihy 
ſeparates from her; and the fan muſt be taken to be in nature of 2 
mdruſlee for the wife, ſo far as a reaſonable allowance for her inainte- 

Ws Vino A nance j and tho! the ſon offered to take her to his houſe, yet ſhe is 

=— ed her to not bound to accept chat offer; fortho" be ſtands in the place of the hui- 

keep the plate, band as to her maintenance, and a hufband is not bound to allow any 

&:. which the thing to his wife for maintenance if lie offers to take her home, yet 

bought, or was in this gaſe here lies no ſuch obligation upon the wife to live with the 

© py" 2 by ſon; and tho? ſhe refuſcs, the ought to have a reaſonable allowance 

3 Per Cowper C. who orderei her to be allowed 200 |. per ann. Trio. 

ration. Ibid. 1 Geo. 1. Dutton and Dutton & al', 4 Vin. Abr. 178. pl. 18. 
Prec. in Chan, 8. A bill was brought by the wi e's prochein amy againſt her huſ- 

499. Angier band for a ſpecial execution of articles, whereby the huſband was 
and Angier to allow her 521. per ann. ſeparate maintenance, and he had a decree 
oC in totidem for the ai tears and growin ents of the 5 2 l. per ann, Per 

558 growing paym 52 J. pe 

NE lord chancellor, who aid this was not a decree of alimony, or to 
decree a ſeparation between them. Trin. 1718. Angier and Angier, 
Gilb. eq. rep. 152, 153. 5 ; 

9. Where a huſband makes a ſeparate proviſion for his wife, he's 
Ibid. 8. C. and not chargeable by law for her debts, per Cowper C.— But tho that 
P. ip totidem were ſo, yet to avoid the expence he might be pur to in defending 

verbis. ſuch ſuits, his loi dſhip ſent it to a maſter to ſettle a ſecurity to indem 

| nify the huſband againſt the wife's debts. Ibid. 153. 


her ſepa 
ſole, an 
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je. An agreement between huſband and wife to live ſeparate, Prec. in 
and that the ſhall have a ſeparate maintenance, ſhall bind them both Chan. 496. 
jill they agree to cohabit again. Per lord chancellor, Ibid. 152, 1531 
11. The wife before her marriage (by her intended huſband's con- 
ſeat) conveyed her real eſtate to truſtees, to ſuch uſes as ſhe not- 
vithitandin 3 her coverture ſhould appoint, and aſſigned all her mort - 
and bonds to her ſeparate uſe ; but after the marriage ſhe con- 
ſany permitted her buſhand to receive the intereſt of theſe ſecuri - 
ves, without making any complaint eithet to the debtors or her truſ- 
tees. The wife alſo conſented to ſell 10 J. a year, part of her land 
of inheritance; (fo ſettled by her as above) for 200 l. which the 
huſband having received, he therewith founded a charity for poor 
vidows, and gave a bond for it to the wife's truſtees, to be paid to 
hem within three months after the wife's death for the benefit of 
her executors ; about ten years after the marriage the huſband died. 
Macclesfield C. decreed the huſband's executors out of the aſſets) 
to make good any part of che principal money due upon any of the ſecu- 
rities ; with intereſt from the huſband's death; but as to the intereſt 
received by him during the coverture, as it wa ag inſt common 
right that the wife ſhould hare a ſeparate property from the huſband 
(they being both in law but as one perſon), fo all reaſonable intend. 
ments and preſumptions are to be admitted againſt the wife in this 
caſe; and ſhe having for ten yeats together permitted the huſband (a) Thar 
to receive this intereſt without making any complaint, Yc. her other 3 
conſent ſhall be intended 4). — As to the wife's accepting ſtruction 
the bond for payment of 200 |. &c. his lordſhip held that this ſhouſd might have 
bind her, and was a waiving of intereſt of the 200 l. during her life ; deen 2 hard- 
that if ſhe would avoid this bond 5%, ſhe muſt prove that ſome fraud _—_— = 
vis made uſe of in gaining her acceptance thereof; that this being (probably) 
her ſeparate eftate ſhe muſt ?rimid facie be looked upon as a feme depended on 
ſole, and that it was as if a feme ſole had accepted ſuch bond, his wife's 
which would have bound her 3 that it was reaſonable to ſuppoſe the permitting =» 
viſe contributed to this charity, it being to her own. ſex. Mich. e inte . 
1722. Powel and Hankey and Cox, 2 Will. Rep. 82, 83, 84. , vift, and | 
i ſuch a preſumption might have lived in a more plentiful manner, the comfort whereof ſhe 
nuſt have ſhared in. That wa» ſhe allowed to make her huſband a debtor for this money, 
which ſhe might do by the ſame reaſon az now after his death to charge his executors) it 
night ruin him, or in caſe of his death prove equally prejudicial to his children, That tho” 
was pretended ſhe was hindered from making her demand by reaſon 6f the huſband's 
nſſionate temper, (which was not proved) yet ſtill ſhe. might have complained to her 
ruſtees, whom ſhe muſt be ſuppoſed to have had a confidence it. Per lord chan. Ibid. 83. 
(b) It was ;mpollible to miſapprehend to plain and expreſs words as were in the 
dition of the bond, viz, the 200 l. to be paid within three monchs after the wife's death. 
per lord Chan. Macclesfield, Ibid, 85. | ale bg eee LF gb 
12. Where this is a proviſion for the wife's ſeparate uſe for clothes, ſeparate 
the huſb-nd finds thoſe clothes, the wife's claim will be thereby maintenance if 
arred ; that in the caſe of a wife's ſeparate maintenance, if it be he uſe 
; 5 band maintains 
ot demanded by her, ſhe will be concluded, even where ſhe has no che wile, it 
ther perſon to demand it of but her huſband ; nor is it material bars her claim 
tether the allowance money be provided out of the eſtate, which in reſpet 
2% originally the huſband's, or (as in the principal caſe) out of here Per 
hat was the wife's own eſtate, for in both caſes her not having - 4, -*y 
manded it for ſeveral years together, ſhall be conſtrued a conſent , . 3 
dm her that the huſband ſhould receive it (c). Per Maecles field 2. a; the 
Mich. 1722. Powel and Hankey, 2 Will. Rep. $2, 84. an 12 
rate maintenance not vring N in the huſban d's life- time, his lordſhip cited the 
: of judge Dormer and the biſhep of Saliſbury. Hil. 171% Ibid. 85. Vide F. © 
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13. The wife cannot have a ſeparate property in a 5 
U v the without a R (d). 8 Trin. >. 

© Burton and Pierpoint, which was in e of dowery money 1 
eaſe of Bennett e by the widow as given to herſelf, —Vide this caſe, P. 637.08 


and Davis. P. 
114 C. 6. P. 254. c. 18. which was a deviſe of lands to the ſeparate uſe of che wi 
oo . — wife, wi 


| 14. A. before her marriage, with the conſent of B. her then h 
| tended huſband, conveyed an eſtate to her ſeparate uſe, and ths 
marriage borrowed 25 I. upon her bond; ten years wards he 
made her will, and thereby gave ſeveral ſpecific legacies, and may 
C. and D. executors; on A.'s death B. her huſband 
l=] Several himſelf of 247. of her _— and then the obligee brought a ki 
executors, and againſt the executors and B. . one of the exccutn, 
i toon gk confeſſed aſſets {a), but B. inſiſted upon the ſtatute of limitation, 
yet an tho a bond iven by a feme covert is merely void, and in that re 
be dcereed Pp<&tdiffers a bond given by an infant which is only voidable; 
againſt yet in this caſe all the ſeparate eſtate of the feme covert was a tn 
the reſt ;—fcr eſtate for payment of debts, and a truſt is not within this ſtature (j) 
| per his honour, from whence it ſeems that the plaintiff ought to be at libery y 
material, ſo as all the defendants, in order to hg paid out of the ſepam 
to excuſe the - ſtate left by the ſeme covert; to 9 part then 
other defcn= / às is undiſpoſed of by the will, ought to be ſirſt applied; and if i 
ants, that not ſufficient, then the creditors to be paid out of the money. l 
— cies given by the feme; and ſuppoſing there is ſtill a deficien 
orv of all the ſpecifick 1 h ibute i ; 
e egatees ought to contri * e andi 
bas admitted the executors to account for the feme's perſonal eſtate, colts reſeriel 
afſets, for he Per the maſter of the rolls, Trin. 1723. Norton and Turville, 

might ' Will. Rep. 144. 5 15 5 
admit aſſets, and yet have none, nor any eſtate of his own; and it would not be reaſon 
that this ſhould preyent a creditor from proſecuting the other executor, or the huſby 
| Who may have poſſeſſed themſelves of part of the ſeparate eſtate, and ought to be reh 
Ibid. 145, (6) Vide the caſe of Blakeway and earl of Stafford, 2 Will. kep. ; 
15. The wife has a ſeparate maintenance, with power to d:{pdb 

of it by will; ſhe accordingly makes a will, and thereby gives a 
more than ſhe had to diſpoſe of. Decreed that the huſband's ea 
in the hands of another ſhe being now dead ) is ſubje& by law tops 
_ * the funeral charges of his wife. Cor' the maſter of the rolls, Tr 
9 Geo. 1. Bertie and lord Cheſterfield, 2 Mod. Ca. in lr 
and „„ INE 8 rs 

1 havirg lands and a perſonal eſtate, before her marria 
conveys all her eſtate to her ſeparate uſe, to which the intend 
huſband was a party; and be covenanted that be would not interfer 
| Vioich it. On this eſtate there was a mortgage for 300 J. which 
® [Executed] fore theſe conveyances (executed ®) he verbally promiſed to d 
not in the charge · During the coverture the mortgage was aſſigned over, i 
originak he covenanted thus: that I or my wife ſhall pay it. The hub 
bn and wife lived with great affection together, and he conſtantly rect 
ved all the profits of this ſeparate eſtate. He died, having never pul 
off the mortgage, leaving children which he had by a former vent 
fortunes.; theſe the wife maintained after his deceaſe ; ſhe brit 
her bill, 1, That her huſband's effects ſhould be applied to © 
redemption of the mortgage. 2dly, To have an account of ts 
profits of her ſeparate eſtate received by the baron. 3dly, Toh 
an all wance for the maintenance of his children after his dec 
It was decreeq that the huſband's effects ſhould not be charge! 
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Jeem the mortgage, nor be accountable for the profits ef her ſepa- 

te ellate received by him; and that the maintenance ſhould be 

unter · balanced by the intereſt of their fortunes. ——On a rehear- 

q, King C. ſaid, that there is no foundation to charge the huſ- 

ad with the payment of the mortgage, for by the ſtatute of frauds ' 

i not a charge, unleſs reduced into writing; all is at an end when 

ere is an agreement in writing; all the converſation was only 

erious ſtep. This is the ultimate ſertlement of the whole affair, 

mature conſideration of every thing ; as berween him and the 

engage be might be charged, but not by the wife. —As to 

receipt of the ſeparate mainter.ance, if they lived together ami- 

þly, it ſhall be looked upon as done by the wife's conſent; as to 

e maintenance ſhe has taken it upon herſelf, and it doth not ap- 

ar but the intereſt is ſufficient for that purpoſe. Decree affirmed, 

rin. 11 Geo. 1. Chriſtmas and Chriſtmas, Sel. Ca. in Chan. 20. 

17. The plaintiff's wife had by cruel treatment been forced to Grounds and 

ne her d, and carry away with her two young children, rudiments of 

ich by her labour, and aſſiſtance of friends, ſhe maintained hw and Eq. 

it any help from the plaintiff. They lived thirty years, or _ 

rcabouts, ſeparate ; one of the ſaid children being a ſon and dem verbis 

wa up, and ſettleu in the world, became poſſeſſed of ſome per- Bunb. Rep. 

ul eſtate, and particularly of two ſeveral bonds of 100 J. each, one 187. S. C. by 
the Eaſt-India company, and the other on I. The ſon being he name of 

s poſſeſſed made his will, and thereby deviſed L's bond to his Ronde ud 

er (the Plaintift) and gave the Eaſt-fndia bond to his mother to Scacc "Ha. 

r own uſe, and ſo as the father ſhould have nothing to do with it, 1724. "and - 

{ made his mother ſole executrix and reſiduary legatee, and died. ftates it thus 

e executrix proved the will, and delivered L.'s bond to the 4: deviſes an | 

intiff, who releaſed her as executrix to her ſon ; after the exe- wg _—_ _ 

ix growing old and infirm, offered the Eaſt-India bond to defen- the Wife of B. 

nt, (with whom and in whoſe family ſhe had lived as a fervent and her aſſig- 

or the greateſt part of the ume ſhe was parted from her huſband) nees for ever, to 

| defired he would take the ſame to maintain her for her life, ber ſole and 

ich the defendant refuſed. whereupon ſhe applied herſelf to ſeve- 8 

others for the ſame purpoſe ; but ſuch application proving fruit- executrix. 

„ the addreſſed herſelf again to the defendant, who at laſt, in The wife diſ- 

ideration of her long and faithful ſervice, and long continuance poſes of this 

bis family, was prevailed with to come to ſuch agreement __ os nt, 

h her, but the ſame was only by parol, and not reduced into B bring he 

ung ; yet in execution thereof the defendant told, and ſtrictly bill ag unt C. 
Mn his wife and only ſon, in caſe of his death before them and to have an ac- 

executrix, to keep and maintain her as long as ſhe ſhould count. and =» 

on the conſideration aforeſaid, which they both promiſed to do. 8 — 

d the executrix, in execution of her part of the agreement went, _— ith 

the defendant, to the Eaſt. India houſe, and ſhe received all the coſts :_ for per 
dends and intereſt due on the ſaid bond, and then cancelled the Cur', The 

e, and directed a new one to be made in the defendant's name, Wi{c is not 

which was accordingly done. The executrix dying in a year's ny _ 

or thereabouts, plaintiff brought his bill againſt the defendant, i, deviſed to 

charged his ſaid wife the executrix with having eloped from him, her ſole and 

crying this bond away with her, and which he charged to be ſeparate uſe, 

property. The defendant by anſwer inſiſted that ſhe did not ich =, 

e, but was forced from the plaintiff as aforeſaid : that ſhe was Al oft i 

honeſt, ſober and induſtrious woman ; that ſhe had maintained n | 

& and children as aforcſaid ; thas ſhe lixed with the defendant had veſted & 
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1s trufte:sfor deferdant's houſe. Ihe anſwer alſo ſet forth to the bond in queſt 
and the g are and after veſted in the de ſendant 5 aforeſaid, wich all the re. 


unt May 


_ Hern's Wiſe; | 
be ng; e — en Dilkes, November 17, 1718. And Cur' ſaid they would have may 


ble ⸗ the huſ- 


read, it being f law. As in cale of a deyiſe charging lands with debts or lex 


. . 
Ry opt 
— <a + —ů— 
— 
uo . — 


| deviſeof Ia cs, cies, the heir taking ſuch lands by deſcent would be but a m 


t 58 Ibid 318. uſe, by that means the huſband, who would otherwiſe be intitk 
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and in his family the greateft part of the time ſhe was frem 11, 


plaintiff ; th at ſhe always behaved herſelt very well, and that 6 
the plaintift's knowledge, who came ſeveral times to ſee her at y, 


ſeparateher ulc on fo to have been the plaintiff's ſon's, and ſo deviſed to the moth. 


chert sau ir ſtanceg above mentioned. On reading the proofs, the anſucr x, 
hs well ſupported, and pai 2 it appeared from the evidence if 
an huſtand to the ſcrivener who drew the will, that it was the true intention d 
ſtand a ® the teſtator that the Ealt-India bond ſhouid be to the ſeparate uſe d 
ter ſtec ar his mother, tree from all controul and interpoſition of the piainyf 
pane Cine, Bill diſmiſſed. The court decking that the weaning «f the lay 
lady Suſſoik's Was plain that this bond ſhould be for the ſeparate uſe ot bis mothe, 
caſe, who ,, nd that he did but his duty therein; and that the ayreenen 
married ſer'e- hayipg been fo 2 as aſoteſa d on both * * of tuch for 

. us ouzzlat to be iſhed in a coun of equity. Fill. 11 Geo. . 
— R. — Budden, MS. Rep. 95 | 


no. | e ation in ch - caſe, if the plaintiff had taken ot t adn iniſtraticy to his wife. Liu. 1;; 


SEE BEoEREpPWweang th tr 


Rolfe and Budder, in Scacc*, Buub. Rep. 187. 

In ths a« 15 J. S. deviſed lands in fee to his daughter the wife of B. M , + 
II if woul! her ſeparate and peculiar uſe, excluſive of her huſband, io bo d de if 

ia, cadpaic! ſame to ber and her heirs, and tat her huſband ſhould not be: 

le 5 Ws nant by the courteſy, uor have theſe lands for his life, iu cake boy 

* pods ad ju vived his wife, but that they ſhould upon the wite's death got = 

de tend per heirs. The teſtator as, ard B. the huſband becomes | 

the. lands bänkrupt; the con miſſoners aſſign theie lar ds to C. in nul f. ( 


mould be Ha- the creditors, ard upon C.'s bringing an eje ment, the wite by ty 
ee e next friend prefers' ber Lili againſt C. the athgnee and her huſba 
But the court to gon. el them te affigy, over this eſtate to her ſeparate vſe. 

would 1 ot Joſeph ekyll, maſter of the rolls, tock it to be a clcar cafe, thats 
zerwit uch was a truſt in the huſband, and that there was no difference when 
evidence to de the truſt was created by the act of the party, and where by thea 


in the caſe f 


« hich by de ſtee, and no remedy for theſe debts or legacies but in equi) 
{ atute mu e ſo in the principal cale there being an apparent intention and exprd 
a] ofitinwri- 4.4;ration that the wife ſhould enjoy: theſe lands to her ſepa 


to take the profits to his own uſe during the cpverture, is now ta 
red and made a truſtee for his wife ; and that if the bankrupt i 
been a truſtre for J. S. his bankruptcy ſhould not in equity ak 
the truſt eſtate; and that in the principal caſe, tho' the huſbe 


night be tenant by the counteſy, yet he ſhould be but a trultceh his 

tze heirs of the wife ; and that where the teftator had a power the; 

_ deviſe the premiſſes to truſtees fur the ſeparate uſe of the witc, ! ever 

court, in compliance with bis declared intention, will ſupply d 2 

| want of them, and make ihe buſband truſtee ; and the allgpl ine 

: ; ++whoclaming under the huſpand, can have no better right than Wl debt. 
Y'ne-'s Abr. * Huſband, maſt join ins copyeyance for the ſeparate ule of the ll whe: 
5* Baron ard Decreed accord”, Mich. 1725. Beanetand Davis, 2 Will. Rep. „  * 
an N be 19. A. by his will gave two . to hig daughter B. 1 
) ieh r734. co each, one of them for ler ſole and ſeparate uſe, ſhe de „ite 
1 alſey and married without a ſettlement. A decree was obtained for pit a 
and, am, 5 Ig, out theſe legacies for B. 's benefit, B's huſband, upon peti ſepa 


5% d. 2 0 1 lord chan. Maccles held, obtained an order (his wife C 0:0 
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for one 500%. and the other 5ool. by conſent, to be laid out for 

the ſeparate uſe of the wife ; the buſband and wife (ſhe being 19) 
i t of the laſt 5ool, to ſecure a debt to D. 

huſband becomes a2 D. 


rh and King lord chan. aſſign 
reſidue to be paid to the aſſignees. The wife rehears, alledging that ſhe 
and not able to produce the order of lord Macclesfield. ob- 
jefted, untary, and did not bind creditors. Objected 
alſo that the aſhgnment was it being of her ſeperate eſtate, tho 
under twenty-one ; and that infants may execute a power by an 
attorney, Lord chan. As to the objection, that the order was volun- 
tary, and d 


it has been adjudged apart immediately. 
As to the aſkgnment itfelf, he admitted that if the ſeme had been 
ſole it had not been good ; but the caſe is ſtronger, becauſe ſhe was 
a feme covert; and though in caſes of meer powers or authorities 
infants may execute, becauſe nothing moves from them, yet this is 
an intereit, and can no more be po ang ner in equity by an 
infant, than by an infaat's aſſigament of a legal eſtate at law, De- 
cree varied, Trin. 1734. Halſey and Badham, MS, rep. . 


(N) Concerning the wife's pin-money aud para- 


phernalia. | 7 Freem. rep. 
od 3 : 228 

1. J 8. died, having his daughter's portion left by her | * 3674, Lady 
„ ther in his hands. J. S.'s wife had ſeveral jewels, ſome Tyrrell's caſe 


whereof ſhe had before marriage, others were bought by her during 8.0. in * 
the coverture, I. S. allowing her a yearly ſum for her own expences, . 3 
out of which ſhe ſaved money to purchaſe thoſe jewels; the queſtion ing che jewels |, 


Ruled per Finch lord Keep. That if there was not ſufhcient for pay- che cohabitati- 


ment of debts, the wife ſhould have vo paraphernalia; for it is not ke no differ. 


fit ſhe ſhould ſhine in and the crediters in the mean time to enge, ſor if the 
ſlarve; and he ſaid, if the wife ſhould have 1 and her wife out of her 
daughter want bread, this would be to turn the childrens bread intogood houſe» 
liones. Trin. 1674. Lady Tirrell's caſe, MS. rep. wifry 41 


| any thing 
out of her yearly allowance, this will be the buſband's eſtate, and he ſhall reap the benefit of 
his wife's frugality, becauſe when he agrees to allow her a certain ſum yearly, the end of 


ine agreement is, that ſhe may be provided with clothes and other neceſſaries, and whate 
ever is ſaved out of this redounds to the huſband. Per lord keep, Ibid. But if there 
hea ſeperation, and the wife hath a e mantenance, there whatſoever the ſaves ſhall be 
for her own particular uſe; and ſo it was ruled per lord Coventry in Sir A.Gorge's caſe; and 
tne reaſon tacre is, becauſe when the wiſe lives from her huſband, he is not liable to her 
deots. Per lord kcep. in 8. C. who ſaid, he never knew any paraphernalia allowed but 


| Where the party was noble either by birth or marriage. MS. rep. and alſo 1 Freem. 30 


in 8.C. 

2. Parephernalia being only ſuperfluities and jornaments to the 
wite, is the reaſon the law hath ſupjected them to the huſband's debts, 
rather than that his creditors ſhould ſtarve ,but where the wife has a 


ſeparate allowance made before marriage, and buys jewels with the 
money ariſing thereout, they will not be aſſets liable to the huſband's 


with her own | 
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debts. Per lord Chan. Trin. 1710. Wilſon ann Pack. Prec. ig 
Chan. 295, 297. Vide 1 Ack. 440. 2 Atk. 104. 3 Atk. 370, 
438. 3 Brown, P. C. 187. | 
Vide the caſ: 3- Upon a marriage ſettlement pin-money was reſerved far the 
cf Powell and wife, (viz.) 50 l. 2 ann. for her apparel and priyate expences, 
Hankey, P. ſecured by a term for years; the huſband died, and ſoon after the 
151, Ca g. wife died, upon which her executors demanded 500 |. for ten years 
| arrears of this pin-money ; but it appearing that the huſband maia- 
I 56 rained her, and no proof that ſhe had ever demanded it, this clain 
was diſallowed. King C. Hil. 1725. Thomas and Bennet, 2 
Courts of Will. rep. 341. T7 | 1 ; 
equity have 4. An huſband voluntarily and after marriage allows his wife for 
—_— e uſe (calling it her pin · money to make profit of all butter, 
of and allowed. *EParate — | agony a 
feme covert eg · Pigs, and fruit, beyond what is uſed in t ae ſamily, out 
to have ſepa- of which the wife faves 1001. which the huſband borrows, and dies; 
rate intereils the wife was decreed to come in as a creditor for this 100 |. before 
py their but. the maſter, eſpecially there being no creditor of the huſband to cou- 
ment, and this tend with (a). Talbot C. Mich. 17 34. Slanning & al and Styſe 
red beingthe & econt', 3 Will. rep. 334. 337» 338, 339. 
wiſe's ſa- 9 0 0 . 1 «0 | 
vings, and here being evidence that the huſband agreed thereto, it ſcems but a reaſonable 
encouragement to the wife's frugality, and ſuch agreement would be of little avail were it to 
deternune by the huſband's death ; that it was the ſtrongeſt proof of the huſband's conſent 
that the wife ſhould have a ſeparate property in the money ar.fing by theſe ſavirg:, in that 
he had p.cvailed with her to lend him this ſum, in which caſe he did not lay claim do . t as his 
owu, but ſubmitted to borrow it as her money. Per lord Chan. Ibid. 338. L The 
court cited the caſe of Calmady and Calmady, where there was the like ment made be- 

t vixt huſband and wife, that upon every renewal ot a leaſ: by the huiband two guincus 
mould be paid dy the tenant to the wife, and this was allowed to be her ſeparate none). 
Ioid. 339, ———MS, rep · Stanway & al! and Styles & econt', Mich. 8 Geo. 2. S. C. ſtate. 
thus; Ilie huſband's executors brought a bill againſt the wife ſor a diicovery of his perſonal 
eſtate, and the wife brought a crols bill, and | inter al'] inſiſted upon being admitted a credi- 
tor for 1201, lent her huſband, which ſhe had acquired by her frugality; for the Euſband 

alen ing à certain ſum for houſe-keeping, agreed by parol that what ſhe could fave out ot 

chat ihe nagut apply to her own uſc; and the agreement being proved, and allo the lending 
the mon y, lord chan. decreed that ſhe was a creditor, and intitled to the money; and cite! 
Calmacy and Calmady, where the wife had ſeve ral hundred pounds on ſuch a parol agrcc- 
ment, and the money allowed to her by this court; and Fazakerly, counſel with the woman, 
cited Bui s and Ballat, where the huſband gave the wife ſeveral broad pieces. and decrert 
that ſhe ſzouid retain them after his death; and in Mangey aud Hungerſord, where the wit: 
had ſaved a cenſiderable ſum of money out of houſe-keeping, and a bill being brought 

a galuſt her for a diſcovery of what ſhe had ſaved, ſhe inſiſted ſne was not bound to a du- 

c very ; and on exceptions the anſwer was held ſuſticient. 'By lord King. In the principa! 

cuſe the widow'claimed ker gold watch, and ſeveral gold rings, given at the burial of rd. 

1 1068, as her paraphernalia. And tlie ſame was decreed her by Talbot C. Ibid. _ 

| 5. An huſband on — and in conſideration of a conſideral/]: 
portion, ſettled 100 l. per annum pin-money, in truſt for his wife, 
tor her ſeparate uſe, which becomes in arrear ; and then the huſban.t 

Jose ea. by will gives the wife a legacy of 5co l. after which there is a far. 

8. 2 Win. ther arrear of the pin- money, and then the huſband dies; the legacy | 

W- 43 T. :54- being greater than the debt, ſhall be a ſatisfaQion of the arrears of 

| 3g lv: the pin-money due before the making of the will, but not of the 

() Vide the ariears incurred after the date of the will, and which at that time 

aſe of Powell might poſſibly (C, never become due. Talbot C. Eaſt. 1735. 

„d Hankey, Fowler and Fowler, 3 Will. rep. 353. 1 Ack. 278. | 

N C 8 „ 6. Where pin money is ſecured to the wife, and the huſband 

n K 3 provides her wich clothes and neceffaries, this during ſuch time as ſhe 

WS: Bennet, is ſo provided will be a bar (c) to any demand for her arrears of pin- 
. 355. C:. 3. money. Per Talbot C. in the above caſe, Ibid. 355. | 
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will be reſtrained; for pin-muney was never deſigned to 
2 rity 6 of their ls, and ſupport bom in 
ice, But if ſhe left him by ill uſage, or other reaſonable grounds, 
rture, equity won't 1n | 
6; R. More and earl of Scarborough d, MS. rep. en 
(0) In what caſes a will made by a ſeme covert is good, yer. 
| & econt'. 157 


1. IN this caſe it was declared per lord Chan. That if the wife 2 Freem. rep. 
domake u will and give legacies, &c. altho? the huſband did 7% f. O. in 
promiſe her to perform it, and gave her leave to make it, nay altho 1 
he did after the death of the wife aſſent to it, yet he is not bound by covert canner 
t, and the ce of it in him is only honorary, unleſs he did make a will 
Tree before marrizge, that ſhe ſhould de it, and then he will be even as execu- 
od by his agreement, but all promiſes after, nay, if the wite tur _ 
rakes him executor, and he proves the will, yet he is bound no.,c., Per 
der than in honour, for the will of a wife is a void thing, and Holt C. J. 
i in ſtrictneſa no will ;=—And if a bond be given to perform Mich. 11 W. 
he will of a married woman, and ſhe makes a will, it hath the im- 3- Richardſon 
rt of a writing, and nothing elſe. Trin. 1681. Chiſwell 8 
Blackwell, MS. rep 2. if the huſband's aſſent does not make the 2 man if cr 
il good by the rules of the civil law? cecutrix and 
artes, there ſhe may make a will with conſent cf her huſband. Per Holt C. J. Hil, 
Ann, B. R. 1 Salk. 313. Ca. 20,——Went. Off. Exec. 201. ſays, ſhe may make a will 
f ſuch goods which ſhe has as executrix; and if ſhe make a will of goods which ſhe has as 
recutrix, and of debtg otherwiſe due to her, the will is good as to the firft, and void as to 
ie laſt; and in ſuch caſe her executor ſhall take the firſt, and the buſband as adminiſtrator 
e laſt, ſo that in ſuch ſenſe ſhe dies teſtate and inteſtate, and having both an executor and 
ininiſtrator,— But 11 Mod. P. 221. Ca. 14. Eaſt. 8 Ann. it is ſaid, that a feme covert 
mot deviſe what ſhe has as executrix without her Baron's aſſent; and therefore a p:ohibi- 
on was granted to the ſpititual court to hinder the proving ſuch will. 


2. A feme covert has power given by her huſband to make a will; 1 Burr. 43t. 
robate of ſuch will per Teſtes, is ſufficient proof, without other 2 _ 
of, becauſe, as to that purpoſe, the huſband has made her a feme and 363. 
le, and no prohibition will lie. Mich. 1697. Balch and Wilſon, Doug. 708, 

x. in Chan. 84. I erm. 

3. Though in ſtrictneſs Ca) a feme covert cannot make a will, 685.2 Brown's 
being impowered to make a writing in nature of a will, the — Oh 
ting will operate as a will. Per King C. Trin. 1723. 2 Will. (a) Vide Salk. 
. 624. . | 313. Sharde> | 
4 Where a power is given to a woman to diſpoſe by will, and low v. Naylor. 

e afterwards marries, it was decreed that the marriage is a ſuſ- 5 
ion of her power; but if ſhe ſarvives her huſband, the power 
res. But quære inde ; for the lords ſent to have the opinion of 
judges upon it. February 9, 1727. Rich and Beaumond. 4 
i. Abr. 168. pl. 26. | 5 
5. A woman's marriage is a revocation of her will. Per Kin 


Trin. 1731. in Caſu Cotton and Layer, 2 Will rep. 624- 3 . * 


P) Diverce ; concerning it. fo & th” 
adultery, forfeits her right to her moicty and widow's chamber, which ſhe is otheryriſe- 
led to by the cuſtom of London. T. 1719. Pettifer and James, in Scacc · Bunb. rep. Iþ. 

| 5 Prec. in cha 
HE bill was brought by a widow to have dower of her 111. 8. C. 
L huſband's real eſtate, and a ſhare of his perſonal eſtate, accord”. 


Vide 4 rep. 67. 
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9 Mod. 43. for herſelf and child by him; he dying inteſtate, and PEW 
3 Atk. 547. granted to another, * there was a divorce between them \ 
EE Menss & Thors. The maſter of the rolls ſaid, ſhe mult go to law 
to try if ſhe was intitled to dower, there being no impediment, and 
as to that he diſmiſſed the bill. The granting adminiſtration is i, 
the ecclefiaſtical court, but 1 does more properly be. 
long to this court; but fince is the eccleſiaſtical court ſhe is not 
ſach a wife as is intitled to adminiſtration, his honour would deere 
no diſtribution, but diſmiſſed the bill as to that too; and ſaid, if 
ſhe could repeal that ſentence, ſhe would then be intitled to diſtri 
bution. _ agg gas Moone, OS 
—_— being poſſeſſed of a term tor years, marries J & 
— Trades who was afterwards divorced a Mensa & Thogo,and ſhe hs had alone 
at firſt denicd; allowed her; and the huſband intending to ſell the term, an in. 
A junction was moved for, which the court denied at firſt to grant 


2 the divorce did got deſtroy the marriage 1 but that the 
— the ror might come hetore the court, and on conſide- 
this term in his ration of the hardſhip I as ah and that the wife could have no 
own right remedy if this term way fold, an injunction was granted ; for tho 
before mar- marriage continues notwithſtanding the divorce, yet the huſband 
- 91 does nothing as huſband, nor the wife as wife. Tria. 9 Geo. 1, 
vorcei from | 

his wife, and ſhe hadalimoney wed, this deat parks cover Face grammes on. 1njune- 
tion ta hinder him from ſelling; and certainly n las it does note 
withſtanding the divorce], he hack the ſame power to diſpoſe the term which he hath in 


right of his wife as if it had been in his own right; but at laſt an — 3 
for the reaſons in the MS, rep. 


But if in the 3. Is as of > Grace 6 Monk & Them, bat on and fac bs 
caſe of a vo- ſeparately, and the feme has & child ; this is a baſtard, for the 
3 court will intend obedience has been paid to the ſeptence. Per 
5s _— thiz Talbot lord chancellor, Eaſt, 1734. in Caſu —_— and Sidney, 
is legitimate. 3 Will. rep. 275 

Secus, where che jury find the huſband has no acceſs to kis wile. id. 


Bills. 
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Bills. 


Of preferring bills for ſcandal, c. vide P. 68. 


(A) In what caſes a bill will lie, & econt';——and 
by whom it may be brought. 159. | 
(B) Who are tobe parties to a bill. 

(C) Bills of diſcovery. 171. 

(D) Bills of peace. 171. 

(EL) Supplemental and amended bilis. 172. 

F) Bills of interpleader. 173. 

(G) Bills of review. 173. 

(H) Original bills after a decree. 177. 

(I) Bills taken pro confeſſo. 178. 

(K) Bills of revivor. 180. 

(L) Bills to examine witneſſes in perpetuam rei me- 
moriam (a). 180 ne 


165. 


{a) Vide alfs 


— 


— P.417, (D) 


(A) In what caſes a bill will lie Ch), & econt';— 


(5) Bill for a 
And by whom it may be brought. 


matter or ſum 
below the 
ty of 


| 6g | digni | 
the court may be diſmiſſed upon motion as well as on demurrer. nnen is fem, 
Bund. Rep. 


or it is a complicated matter, cur* will retain bill, tho' ſum be never ſo ſmall. 
17, pl. 21. Com. Rep. 715, pl. 278. Moſ. 356. A bill for a preacher's penſion only; 
a: the hearing it ſcemed to be admitted that ſuch bill would lie, but the cauſe was compro- 
miſed. Ibid. 18 3.— Bill for a mortuary diſmifled with coſts, ag being proper at law, or in 
183 court. 2 Stra. 715. Barnard K. B. 3. Bill for toll diſmiſſed, Bunb, 41, See 


1, A Recovered a judgment againſt the defendant's father» Prec. in Chan. 
and plaintiff (the ſheriff's officer) levied 20l. of goods in 233, Trin. 

the father's poſſeſſion ; the defendant (in equity) brought trover dey” Rene - | 
againſt the plaintiff (in equity) pretending the goods were fold to g 8 8 5 
him by a bill of ſale, but on evidence the ſale was proved fa:du- aimoſt in FA 
lent ; whereupon a verdi& was directed to be given for the Cen- H werdis, 
dant (at law); but for want of his proving a copy of the ,udy; unt, ſays, the de- 

33 it was held he ought, the jury, for that reaſon only, fouo.! for fendant f e- 

the plaintiff, On a bill brought for relief, the defendant (in equity} , e . 
by his anſwer inſiſted on his property under the bill of ſale, and re- wh; 1 gu- 
covery at law, where the matter is properly triable, and relics cn ing ws er- 

that, without going to proofs ; but the plaintiff (in equity) i"! f. | 
proved his ak and that the judge altered his directione dals es anne 
want of proof of the judgment, and diſproves the anſuc: in © 


v,ruculars, A perpetual injuntion was granted against the . 2 


ru d. and then 


rr & 
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Bills. 


ment, and the defendant to pay coſts ; for though it was examin. 
able at law, ſo it was in equity too; and plaintiff having ſet ow 
the whole matter, and proved it to be true, if it were not fo, the 
defendant might have diſproved it, Trin. 1704. Kent and Bridg. 
man, MS. Rep. 


annexed that the plaintiff's witneſſes are infirm and unable to travel. 
Hil. 1709. Philips and Carew, 1 Will.' Rep. 117. 


tle what proportion his quit-rent ſhall pay to the land- tax, and fuch 

a bill was diſmifſed with coſts. Per Cowper C. Mich. 1716. 
1 | Brockman and Honywood, 1 Will. Rep. 328. 5 
1 Bill to ſet aſide leaſes made purſuant to a power diſmiſſed, be. 
| fare trove diſ- cauſe a matter purely determinable at law, i. e whether the power 
miſſed with- was well executed or not. 
| eut coſts be- if a bill is brought for a matter ty determinable at law, de. 
þ cauſe trover fendant ought to demur, and not ſuffer the cauſe to 80 on to a hear- 


33. dy wag have coſts ; and where the tizle is purely matter of law, though 
cqpage diſ- the legal eſtate is veſted in truſtees, the ceſfui que truff ought firſt 
miſled, being to y to the truſtees to make uſe of their names at law bcfore 
proper at 187. he brings a bill in equity; for a bill in ſuch a caſe is only neceſſary 
J Bll for u foo where the truſtees refuſe their names to be made uſe of in an action 
eific perform- to determine the right. Eaſt. 4 Geo. 1. Tichburr and Leigh, 6 
ance of ſuit to Vin. Abr. 365- pl. 14. | | | 

2 manor court | 
"diſmiſſed. Ibid. 237. Bill for a fee-farm rent, or law- 


nls lect, or at the tourn of the hundred of S. diſmiſſed. Ibid. 


5. Bill for diſcovery of the conſideration of a promiſſory note for 
2751. ſuggeſting that it was given ex /urpi cauſa to ſmother and make 


| ſum, and verily believes that it came to plaintiff's hands, and that 
was the real coulideration of giving the note, Cowper C. diſmiſſed 
the bill with coſts ; fer what the defendant has ſworn, (not being 
_ diſproved) is a ſufficient conſideration to ſupport the note, Mich. 
4 Geo. Guiborn and Fellows, 5 Vin. Abr. 408. pl. 20, 
6. In caſe of a bargain for corn, to be delivered upon a day cei- 
tain at ſuch a market, at ſuch a price, and the corn is not delivered 
according to the contract, the buyer ſhall not by a bill in equity com- 
pel the ſeller to a ſpecific performance of this agreement, but is leſt 


ws (i. e.) the difference between the price agreed on by the partics, 

i 0 and the price of corn the market day. Said by lord chan. 

wu - Parker in Cuddee and Rutter, Trin. 6 Geo, 1. 5 Vin. Abr. 

| _ | | 8. I, „ 1 88 = 

Vide P. 13.0. —_— Defendant agreed with plaintiff to transfer to him 1000l. 

8, this work. South - ſea ſtock, upon 20 November, at the rate of 104l. per cent. 
ad nad gave him a promiſſory note for ſo doing, and received two gui- 


drawing the note had put in the uſual words, (or pay the difference) 
which plaintiff ſtruck out, and then defendagt ſigned the note. 
Afterwards, and before the time of delivering the ſtock, the South- 


the day, but a few days after offered to Pay the difference, and ſub- 
mits ſo to do by his anſwer ; but plainyff inſiſts to have the ſtock ac. 


2. Bill lies to perpetuate teſtimony, &c. before trial, on affidavit 


160 3. A bill does not lie for an owner of a quit-zent,. in order to ſet- 


And per Jekyll, Maſter of the rolls, 


28 9. 2 20 .. 


lay. Mad. ing; and if the bill be diſmiſſed upon hearing, defendant ſhall not 


y ſilver of 13. 44. payableat plair- 


up a felony, &c. defendant by his anſwer ſays, that he loſt ſuch a 


to his remedy at law for breach of the agreement to recover damage, 


neas of plaintiff in part of conſideration money; but defendant in 


ſea ſtocks roſe in value, and defendant did not deliver the ſtock at _ 


a Ro <«_- _— 3 


E 


ti. 
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nully transferred to him. Jekyll, maſter of the rolls, decreed a 
ick performance of the contract, and that defendant do tranſ- 
the ſtock, and pay the dividends fince 20 November ; plaintiff 

to pay intereſt of the money to that time, and to have his coſts. 

But on an appeal Parker C. reveiſed the decree, declaring that he 

would always diſcourage bills of this kind ; but ſince the defendant 

did ſhuffle with plaintiff, and not offer to pay him the difference till 

two months after the day, be would nor diſmiſs the bill; but the 

maſter to inquire what the difference was at the day, and defendant 

to pay it to plaintiff with intereſt, but no colts. Trin. 6 Geo. 1. 

Cuddee and Rutter. Ibid, _ „ 

8. Bill for a ſpecifick performance of a contract for 10001]. 
York Buildings lock, at 105], per cent. diſmiſſed, for that this 
court will not carry theſe ſorts of contraQs into execution, but 
| leave the parties to their remedy at law for the difference, but no 

coſts, becauſe the defendant's anſwer was falſified in ſeveral par- 

ticulars. Per Macclesficld C. Trin. 8 Geo. Doriſon and Weſtbrook, 

5 Vin. Abr. 540. pl. 22. ER 

g. Where papiſts are not diſabled by the Stat. 11 & 12 W. z. 
to bring a bill. vide the caſe of Carrick and Errington, Trin. 9. 
Geo. 1. 9 Mod. 33. ED 

10. An ejectment was 
made to B. rendring rent, with a clauſe of re- entry for non. 10 Geo. 2. 
payment of the rent, and for 
and the breach was aſſigned iy for non- performance of the 
covenants in the leaſe, and proved a bretch of covenant for 
not keeping of a barn well thatched ; thereupon A. had a ver- 
dict. and B. was turned out of poſſeſſion, and then A. dies. 

The bill was exhibited againſt A.'s adminiſtrator to be relieved 
inſt the verdiQ, and to have a new leaſe granted for ſo much 

of the term of the firſt leaſe which was not expired. Lord chan. 

ſaid, he could not apprehend what damages the adminiſtrator could 

ſuſtain if the leſſee ſuffered the buildings to be out of repair, ſo as 

he kept the main timber from being rotten, and left all in good re- 

pair before the end of the term; therefore it was referred to a maſ- 

ter to ſee what damage was done (if any) by 8 of 

covenants, and at what time. Hil. 10 Geo. 1. Hack and Leonard hy 

. - 

11. Abill to compel truſtees to enter to preſerve contingent re- 

mainders, is of the firſt gn, for their title is merely at law. But every re» 

Per lord chan. Hil. 11 Geo. 1. in caſu Reeves and Reeves (a), mainder- mn 

9 Mod. 128, 122. og, dune 


ity and pray the aid thereof, to com bring in the deeds idences 
ay ad pu the 1 here, to gone] Hy the - 
12. A bill in equity lies to have a trial at law for the bounds of On ſuch à bin 
2 manor. October 27, 1726, Lethulier and Caſtlemain, Sel. Ca. 


ia Chan; 60. _ ; 


| | ive _ 
notes of the bounds they claim ; and if the jury find bounds different from the notes gi 


by either ſide, thoſe different boundaries to be indorſed on the poſtea. The biſhop of 


Durham's caſe :—and ſo it was ordered in the preſent caſe; only it being a trial at bar, ie 


Hughes and Grames. Ibid. 61. 
13. Equity will never countenance demands of an unfair nature 13 Vin. Abe. 
); as in the particular caſe it was for attending at auctions as a 543: pl. 12. 


af to enhance the price of goods ; nor will equity ſuffer them fem a 8. 


Rep. ſaid to be Lord Harcourt's. (5) Rule; Equity will prevent or redreſs wrongs and 


Alſchiefs, and relieve againſt fraud · 


* 


* a. ” 
»* + 
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of the covenants, . C. S. 


was ordered to be indorſed on the heabes corpora. Same order made November 4, 172 
; | 


$. C. cited 6 


by A. upon a leaſe for years MS. rep. Hil. © | 
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161 Billi. 
to be ſet up 
bill for ſuch purpoſe diſmiſſed with coſts. Before the houſe of lord 
6 March 1726. Walker and Gaſcoigne, grounds and rudiments in 
law and eq. 89. | 

14. Bill to be relieved againſt a forfeiture for non-payment of rent 
His ordſhip by a tenant at a rack-rent, after a recovery in ejectment De- 


ſaid, he did creed, that upon payment of the rent and coſts at Jaw ard | 
_— = equity, defendant make a new leaſe for the remainder of the xi 
caſes after a to plaintiff, but a covenant to be inſerted for the tenant to r. pair du. 


judgement at ring the term, tho no ſuch covenant was in the former l-aſe. King 


w, but that C. Mich 12 Geo. Taylor and Knight, 4 Vin. Abr. 406. pl. 41. 
the precedents were too ſtrong for him. Ibid. 


15. In ſome caſes a bill in equity lies to be relieved after 4 


verdict at law; for per the maſter of the rolls, though the court 

162 Ought to be very tender how they help any defendant after a trial 
at law in a matter where ſuch defendant had an opportunity to 

| (a) where one defend himfelf (a); yet there are ſuch caſes in which equity will 
recovered in relieve in a matter where the defendant at law might properly 
Trover againit have defended himſelf; as if the plaintiff at law recovers a debt; 
nn and the defendant afterwards finds a receipt under the plaintiff, 


the Airican . . * » 

C ons Own hand for the money in queſtion. Here the plaintiff recovered 

bill bro bo by verdict againſt conſcience, and though the receipt were in the 

againſt defendant's own cuſtody, yet not being then appriſed of it, he ſeems 

plans a intitled to the aid of equity, it being againſt conſcience that the 
1 Plaintiff ſhould be paid twice. 80 if the plaintiff's o book 

relieve, be- appear to be ed, and the money paid betore the aQion 
cauſe the brought. Mich. 1727, in caſu Gainſborough (counteſs of) and 

plaintiffin (Gifford, 2 Will. Rep. 424, 426. 

. 2 ad law have defended himſelf. Trin. 1703. Langdon and the African Company, 

2 46. | | | | 

, 16. A bill in equity will not lie to redeem a mortgage of cham 

gel. Ca. in bers in an Inn of court (where the ſtudents are to enjoy quiet without 

| Chan, 55. diſturbance), but the plaintiff muſt apply to the bench, and if not 


Trin. 11 Qeo. redreſſed there, then to the judges of the ſociety, and the courts of 
1. 8. C. ſays, Weſtmünſter have always declined meddling therein; and in the 
. preſent caſe the maſter of the rolls ſaid, he would not m-ddle 
4 nw hat with it ; but the benchers themſclves having recommended it to 
| he benchers plaintiffs to come hither, and le fr them at liberty to ma ke this 
of Gray's lan application, his honour was of opinion that the bill was proper, 
de- and decreed a redemption. Hil. 1728. Rakeftraw & al' and 

Brewer, 2 Will. rep 511.—Decree affirmed by lord King upon 

: , 12 July 1729. | | | 

U 7 Roi 0+ wikis vs hed 
| their diſputes may be terminated among themſelves; and that lord Keep. wright refuſed to 
hear a cauſe of this nature, and ſent it back to the benchers, In the preſent caſe the cour: 


: i :oht, and ordered that the benchers ſhould ſettle what was due for principal, 
— take an account of the ſeveral receipts and allowances. i 
Vide th's 17. One tenan* of a manor cannot bring a bill to quiet him in a 
| wy O) P. cuſtomary right which is common toall the other tenants. 3 July 
17% C. . 1729. Baker and Rogers (b), Scl. Ca. in Chan. 74. 
18 Aſſignee under a commiſſion of bankruptey died very much 
indebted by bond, &c. the preſent aſſignees petitioned that the ad- 
miniſtratrix of the deceaſed aſſignee might account before the com- 
miſſioners, ſhe having ſome of the bankrupt's effects in ſpecic in her 
hands ; but the adminſtratrix denying this upon oath, and ſweering 
that there were debts by ſpecialty beyond the aſſets, the cou! 


againſt juſt and fair demands. In an account a crof 
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zooght this proper for a bill. and not for a ſummary way of ac- 
ounting og the 1 Trin. 1729 ex parte Markland 
| Will. » 5 

* A Tenant having a right to dedu for the land- tax, does 
o deduct, but pays his full rent ; a bill will not lie to recover back 
vc tax Which ought to have been allowed (4): for the tenant might, 
{he pleaſed, waive deduQting the tax. Said arg in caſue Ealt 
od Ux' and Thorobury, Hill. 1731. 3 Will. 126, 127. 


162 


(c) Vide Tit. 
Bankrupt, P. 
101, Ca. 6. 

8. C. ſtated 


more full- 


(d) So held by 
the Lord Hare 
cuurt, in the 


of Wildcy and the Coopers Company, Mich. 1713, where the bill was brought by a tenant 
be relieved out of the arrears of rent for the taxes he had actually paid, on account of rent 
er ved to a charity that appeared to be exempted from taxes; and the bill was diſmiſſed 
wth cofts —But more particularly in the caſe*of Atwood and Lamprey, at the rolls, before 
ic |. Jekyll, Mich. 1719. where the caſe was, one in 168g. in ſatisfaction of a widow's dower, 
lands on conditien to pay her 20l per Ann. whereupon the court held, that this 
xing an annual ſecured by land, ſhould anſwer taxes in proportion as the lantl paid; 
nt refuſed to make the annuitant refund in reſpect of the payments ſhe had received tax tree, 


ad for which the party paying had omitted to deduQt. 3 Will. Rep. 128. in a nο’ẽ. 


20. Bill was bronght agairſt three of the truſtees of the Sun-Fire 
Office to make good a loſs by fire, &c. Plaintiff had a policy, upon 
which he uſually paid 28. per quarter, and which by the propoſals 
was to be paid upon the quarter- day, or within 15 days 1 and 
he method of collecting the money was by the agents of the oſ- 
kce calling at the perſons houſes, which they did ſometimes within 
he 15 days, and ſometimes a few days after ; plaintiff's policy ex- 
cred ot Michaclmas 1727, and the 15 days were out, and 14 O8. 
the agent of the the office did not call for the 23. and on the 15 
of November following piaintift”s houſe was burnt. A. the agent of 
he office, examined 1or 


policy is an agreement to infure quarterly as long as the parties pleaſe. 


in his paying 28. per quarter; and upon his paying at the quarter, 


163 


plaintiff, ſwote, that if the fire nor 
uppened he ſhould have called on plaintiff for his quarterage the 
th or 7th of ſame November. Lord Chan. King: In law this 


is infurance was on books, and the party to pay quarterly; the 
ntinuance, or not, depends on the act of the party inſured, (viz,} 


Ir within 15 days after, the inſurers covenant to pay, &c. the loſs. 


din a declaration at law the 
x averred. If the office had diſpenſed with the time, and taken 
he premium after, this court would have held them to it. But here 
t was neither paid not tendered, the officer is appointed a collector 
Ir the benefit and eaſe of the perſons paying, &c. and to pre- 
ent any miſunderſtanding, there is a memotandum on the very re- 
tipts 3 that the payment after the 1 5 days was not to diſpenſe with 
e term, and the agent had no authority after the 15 days to take the 


the 15 days be not the time, what ſhall be the time within which 
ſhall be neceſſary to pay? Bill diſmifſed. Mich. 4 Geo. 2. Fiſher 
d Brocas, 5 Vin. Abr. 513. pl. 17. 
21. If a man claims lands in equity, but kno | 
Iuty will grant a commiſſion to aſcertain them when the right is 
Mabliſhed ; but if the right be not ſertled, the party will be left to 
5 remedy at law. Chapman and Spencer, Mich. 5 Geo, 2. MS. 
tp. | 


t2. A bill cannot be brought by a ſingle copyholder to be relieved 
Jainſt an exceſſiye fine (a), beca. ſe this oughr to be tried by a jury; 
* A bill may be brought in order to ſettle a general fine to be paid 
ll the copyhold tenants of a manor, to prevent a multiplicity of 
ts; and that with this diverſity were the caſes of Middleton aud 


payment within the 15 days muſt 


oncy. The premium is the conſideration, and is to precede; and 


ws not the bounds, | 


ce) Such 
bill diſa afro 
with coſts, 
Mich 173 
C Ir and 


Clerk, per 
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Jackſon, 1 Chan. Rep. (8vo.) 33, 22 and La 
Ibid. 96. to be underſtood. Said per King C. Mich. r 
and Clerk, 3 Will. Rep. 157. & 
23. A bill in e. juity lies not for a ſatisfaction where the thin thi 
ſounds in damages, though it does to confirm a cuſtom. Bovey K, abl 
Tracey in Scacc*, Trin. 6 _ 1 "IN | for 

24 Bill lies to compel a fpecifick e of an 2 

Vide Tit. A. where the party ſubmitting has received the in — 8 
greements, &c. . - : A en 
8. C. P. ad. tion whereof he is to 3 eſtate ſued for. Decreed pe 
Ca. 35. and Sir Joſeph Jekyll. MaPer of the Rolls, Trin. 1733. Hall a 
the notes Hardis, 3 Will. Rep. 187, | 


mere. 25. Lord of a manor brings a bill againſt a tenant, to hold 1 may 


(«) For by the bill was diſmiſſed with coſts per Talbot C. (a), 1734. Holde 


urge down belonging to the manor, diſcharged of the tenant's chin 
of a right of common thereon ; this is an improper bill, and ſuch: 


and Chambury, 3 Will. Rep. 256. Mm 


WWW claim. 
257. 


may 


ih 


per 
26, But a biſl to recover a quit-rent may be proper in fad 
cumſtances ; as where the lands out of which it is claimed ar 


wholl on which the ſame i 
(vide the — 
hw ror 
— ne of the rent. Sai th 
Stafford de id. 257. be a pa 
P. 80. Ca. 7. b ö 5 . | account 
Alſo that of the Duke of Bridgwater and Sir Francis Edwards, Bart upon an appeal in] 


| liament from a decree of the Court of Exchequer, February 1733 3 Will. Rep. 257. ct 


It as taken from the reporter's MS. 


27. A bill in equity lies not to compel the perfermance of an 
greement to pay money in conſideration of having ſtifled a proſe 
| tion for felony ; ſerus if to ſtop a proſecution at law for a fraud (: 
(e) Rule 5 Eaſt. 1734. in caſu Johnſon and Ogilby & at, 3 Will. Rep. 2 ru. 
— cogniſable in equity as well as at law. 2 Will. Rep. 156, 220. 3 Will. Rep, 273 1680. 


28. A bill lies in equity to compel the delivery of an altar-i 


undefaced. Talbot C. Mich. 1735. Duke of Somerſet and Cool pud tot 
r 15 3 

29. Creditors may have a bill for relief againſt executors. Vid 
the caſe of Morris and the Bank of England, Mich. 1736. 3. A 
in Eq. Temp. Talbot 217. | vie One 
30. A bill lies not to aſcertain the bounds of a manor in part, i eount of 
leſs plaintiff eſtabliſhed by proof what ſhares he claims. Sir JT's, that 
Webb and Banks, Eaſt. 12 Geo. 2. MS. Rep. o' in c. 
31. Bill was to compel an account of an oyſter fiſhery, and We othe; 


an injunCion to prevent defendant's taking any more oyſters, and 
iſh plaintiff's title, which was ſet forth under a grant i 
Jac. 1, under which plaintiff's anceſtors bad been poſſeſled u 
150g, when defendant, under pretence of a grant from K. Chu 
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he frſt, gor into poſſeſſon. Defendant demurred every .. to 
thing but the diſcovery of his title, becauſe plaintiff s right was tri - 
able at law, and not to be aſcertained here. Demurrer allowed, 
for that a bill lies not againſt a ſingle perſon to eſtabliſh a title before 
4 trial at law (4) ;—And though a lord of a manor may come into 
ity before his title at law aſcertained ;—Or where ſeveral 
ſons claim the fame right, to prevent multiplicity of ſuits (e), (be- 
cauſe a trial of one . right cannot bind the others), the court 
will entertain the bill as a bill of peace, and direct one iſſue which 
may bind all ; yer where one tri i] at law would aſcertain the plain- 
tif's whole right and title, ſuch trial ought firſt to be had. And 
as to the _ of „ex. . 22 a mere action for meſne 
rolits, which plaintiff might ſupport after a recovery in ejectment. 
Teynham and Herbert, 18 December 1742. Chr Long Bill for a diſ- 
Hardwicke at Lincolns- Inn Hall, MS. Rep. 2 Atk. Rep. 483. covery of 
pl. 295- | der plaintiff's 
lebe, and for relief, retained till title aſcertained at law. Bunb. Rop. in Scacc' 95. Bill 
for tithes, lebe, and common. Cur' would not decree the tithes, till plaintiff had by 


A Ton aſcertained his title. Ibid. 238.——Bill for the ſame things di by plaintiff 6 
agreement, 28 for the glebe and common. Ibid. (4) Note this. (oe) Rule. 
Equity is to prevent multiplicity of ſuits, or circuity of actions. 1 9 5 
2 ED 165 
fo es f ll a) (ss) vide P. 
(B) Who are to be parties to a bill (a). 27 3 
1 255 and the note 


| there, Bill for a porti jan of tithes in a neigh VER iſh; the vi pariſh 

| | | ng pariſh; the vicar of that muſt 
be a party, Bunb. 115.— Zills againſt the accomptant to the commiſſioners of exciſe for an 

account ; the commiſſioners muſt be parties, Bunb. 291, | | 


1. TD ILL for payment of money upon a bond, muſt be _ 
all the obligors (5), or elſe there can be no decree. Trin. 
1667. Anon. Ca. 150. 2 Freem. Rep. 127, — Vide P. 168. 
„ 5 5 
2. On a bill againſt the heir of a mortgagee to redeem, and the 
executor or adminiſtrator not being made a party, on this excep- 
ton taken at the hearing the court would not proceed (c) Eaſt. (3) in this, 
1680. Anon. 2 Frem. c 52. Ca. To - -* Gy | Aguilar non 
3 | | iter legem. 
lid, —Vide P. 168. Ca. 19. and the notes there. Ce For per 2 If it- 
ſhould fall out upon the account that money ſhould be paid by the mortgagor, that is to be 


. to the executor or adminiſtrator, and not to the heir; and ſo the account ought not to 
controverted without their privity. Ibid. | | 1 


3. A. being reſiluary legatee, brought his bill againſt J. S. who 
vis one of the executors, (without his co-executor) to have an ac- 
count of his own receipts and payments J. S. inſiſted at the hear- 
ing, that his co-executor ought to have been made a party; and that 
tao in caſe of two factors a bill might be brought againſt one without 
the other if he were beyond ſea, yet that had been allowed only 
for neceſſity, and that it was otherwiſe in caſe of executors. But 
the objection was diſallowed ; for per Lord Chan. The cauſe ſhall ; 
Non, and if upon the account any thing appear difficult, the court Proc. in Chan, 


Fl take care of it. Mich, 1693. Cowllad and Cely, MS. Rep. Sofa <7 pe 


ard Chan, the reaſon is the ſame here a5 in the caſe of joint factors; and the running ou: 
- i70ecls in this caſe is purely matter of form; aad he doubted whethar a foreigner could 5% 
721 with a fbr in 3 foreign country. 2 Ack. 510. Bund. 299. 


4. A. binds 


4. A. binds himſeif and his heirs in a bond, and deviſes his laud: 
to J. S. in fee, and dies ; on a bill brought by the obligee in thy 
bond upon the ltat. 3. & 4. W. & M. 14 to affect the real 
aſſets in the hands of the deviſee, the devilor s heir muſt be made 

If Ae at of a party, Per Cowper C. Mich. 1707. Gawler and Wade, 1 Will. 
ament i; 
Th mk e | x heir to be made 
F + i 8 and that requlting the heir to be defendant, the plain. 
. 
there were no heir; it might b too, i i 
the plaintiff had — — H—ͤ— Per Lord Chan. — 


MS. Rep, Hil. 5. A bill was brought by 4 truſtee to compel the ſpecific perfor. 
1 mance of marriage articles, add the —_ truſt was not made x 
as. C.and party 7 ergo it was prayed, that the clauſe might not go on after 
P. ordered ac» opening the bill and anſwer, becauſe if the bill ſhould be diſmiſſed, 
cord'. the ceffus qui truſt would not at all be bound by it, and ſo defendant 
liable to another fuit for the ſame cauſe. Plaintiff to pay the coſts 
of the day; and to make the 
bill, anſwer and depoſitions to ſtand. Hil. 1708. Kirk and Clark 

| xc al, Prec. in Chan. 275. 8 
6. A. being ſeiſed of houſes in London, leaſed them for 
30 years to B. who covenanted to repair, and build, and keep them 
in good repair. B. bailt, and deviſed the term to his wife, and died. 
166 The wife married C. and C. being indepted to D. D. ſued him, 
=" and upon a Sci. Fa. the ſheriff aſſigned the term to E. in truſt for D. 


The aſſignee aſſigns it to a pauper, the houſes being out of repair, 


and the rent in arrear, for execution of the articles for repairs, and an 
account for the arrears of rent, the bill was brought. Objected, 
that the executors of the leſſee were not made parties. Lord Chan. 
ſaid, he believed that B. the leſſee died inſolvent ; but to make the 
proceedings unexceptionable, it would be very proper to have them 
before the court, for that it did not appear ta him but that the plain- 
tiff hath had a ſatisfaction at law againſt the executors ; and if ſo, 
the plaintiff's equity will be their equity. Bill to be amended, and 


| Ma leaſe f 
' Houſes much MS, Rep. | 
out of repair | | | IE ; | | 
is affignedto a man, and the aſſignee at the time he takes the aſſignment does not know in 
what ruinous condition the houſes are; in that caſc he may drop the term as he can; /ecus 
where he receives the houſcs in order, and after they do become ruinous he affigrs them 
do a pauver. Per Lord Chan. Ibid-- 

a court of equity will not aſſiſt him; and the law is the ſame, whether the leflor aſſigns 
over the term, or it is ſold by the ſheriff, for thoſe that claim under the leſſee are bound by 


the covenants. Per Lord chan. Ibid, 


7. A man propoſed to raiſe a bank, and to procure an act of par- 


liament to eſtabliſh and ſettle it. About 560 joined with him, and 


were at equal expences. This project being likely to take effect, 
250 more ſubſcribed to raiſe a fund ; but in effecting the project a- 
bout 6000]: were loſt, and fo it dropped. Then the perſons who 


were this Goool. out of pocket exhibited their bill againſt 16 of the 


2 50 ſubſcribers to bear their proportion of the loſs. Moved that the 
bill would abate for want of parties; but over-ruled, for the plaintiffs 
only pray that defendants may bear their proportion of the loſs, which 
will appear before che maſter, as well as if all the 250 ſubſcribers were 


| que truſt a party, and the former 
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and 


executors to be made parties. Eaſt. 8 Ann. Sainſtry and Grammar. 


Rule; Where a man can have his remedy at law, 


Billt. 
there ; and ſo it can be no prejudice to thoſe defendants } and if 
there ſhould happen to be any diſproportion in the accounts, the 
party grieved may have his remedy by bill. Eaſt. 8 Ano. Anon, 
Se 
Aa exeeption was taken to a bill for want of parties, becauſe 
the cemainder-man expectant upon an eltate-tail was not a party, and 
one end of the bill was to impeach a ſettlement. The exception was 
orer · ruled; becauſe ſuch remainder-man is not regarded in equitys 
neither can he be bound. Eaſt. 8 Ann. Anon. MS. Rep. 5 
9. The bill was brought by A. and B. to be relieved againſt the 
city of London, in regard that they, together with C. (who in che 
bill was laid w be dead) were joint leiſecs from the city of divers 
vater - ſprings, at Gocl, per ann. rent j and the bill was alſo to have 
ſeveral allowances out of the ſaid rent, by reaſon that the leſſces 
_ as to ſome of the ſaid ns Jy diſturbed 8 
joyment of others by the city themſelves, other perſons. 
do eafoered, and peadia the ſuit brought an action of debt againſt 
A. and B. for the rent, 1 C. to be dead : and A. and B. 
that C. was living, and ought to be made a defendant to the 
ation ; and this being a plea in abatement, they made an affidavit 
| of the truth, &c And now the city iofiſted that C. who was 
oy garnet wy roars; peo ng 
C. 


166 


ought. Per Parker 1 
t. 1718. Stafford and the city of London, MS. Rep. ahd Rades it 


the rent wag 70c l. per ann. that upon the cauſe coming on the defendarits (in equity) inſiſted 
upon want of proper parties, (viz) that C. was living, and not a party to the bi that 
C. was a neceſſary party, as he was joint leſſee, ind equally concerned with A. and B. and 
the allowanecs (to be) made to A. and B. were not ſatisfactory to C. he might draw 
count all over again; — chat C. could not be bound by the account, unleſs made a party: 
and bringing him before the maſter would not be enough, where it 
and equally concerned with any of the other plaintiff's ; guod curia conceſſt, (ſays the reporter) 


Ibid: 428.—Then the queſtion was, Whether the court would give leave to amend, paying te 


coſts of the day, or diſmiſs the bill? And per Cur', This is a very trick to fi C. dead 


by the bill, when the plajntiffs (perhaps) could not get him to join, and yet to ſwear him liv. | 
r and it being diſeretionary in the court either to diſmiſd the 


ill; or to give leave for an amendment on payment of the coſts of the day, let this bill be 
diſmiſſed, but without prejadite to another bill. Ibid, 429.-— MS; Rep. accord'.—Stra, 95. 


E. 4 Geo. 1 3. C. ſtates it; that plaintiff being a Co lefſee with A brought his bill to have the 


rent apportioned on a partial eviction. And becauſe other lefſce was neither plaintiff nor de- 
fendant, (for if he refuſcd to be a plaintiff, he might be made z defendant) hill diſmiſſed with 
colts. And inſtances were cited where bills have been diſmiſſed for want of parties, as well 
as where cauſes have been put off only. | | | — 9 67 
10. A: having outlawed B. for a debt due on bond, brought his And agreeably 
bill againſt B. and C. a truſtee for B. with reſpect to an annuity of hereto after in 
201, per ann. deviſcd to B out of a — finds in order to Eaſter term 
ſubject this annuity to A · s debt. And per lord Chan. Parker, ape 2 
For as much as by outlawry all B.'s intereſt,as well equitable as legal, urg Soy 


| was forfeited to the crown; and tho A. was intitled to 4 grant where . S.. 


thereof from the erown, (which upon application to the court of Ex- owing 
chequer he would have of courſe) yet hnce this truſt continued in the plaintiff too 1; 
cron until taken out, his lordſ up directed A. to get ſuch grant, 2 

and to male the attorney general a party, and then to come again. owing). &. 


Trin. 1718. Balch and Waſtall, 1 Will. rep. 445. ” rool on note, 
| | | and the plaintiff 
Hayward outlawed J 8. and brought a bill again? 7. S. and Fry to have chis Tool. paid him; the 


maſter of the rolls declared the plaintiff could have no title but by grant under the Exchequer 
ſeal; all the perſonal eſtate of J. S. being veſted in che crown by the outlawry, and put 


off the cauſe in order that the plaintiff might get ſuch grant; and make the attorney general 


a party. Ibu. 446. 
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EXE 
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| 
o 
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| 
; 


| « ſeemed to take a difference, where truſtees of the charity are apf 
* thelatter caſe. there can be no decree, unleſs the attorney general be made a party; but 
— 
it and objeRions over-ruled. | Per Parker C.“ Ibid. | 


14. Where an executor in truſt was outlawed, and 2 witneſs. 


Bills. 

I. In afuit on behalf of a charity, for the arrears of a rene. 

charge, it is not - neceſſary: to make all the tertenants of the lang, 

out of which the rent iſſues, parties. Per 
Attorney general and Wyburgb & al, 1 Will. rep. 599. 

12. They only are parties to a bill againſt whom proceſs is prayed. 
Per Parker C. Mich. 1719. Hawkes and Pratt, 1 Will, rep. 593. 
dill is brought 1 3. Bill to eſtabliſh 2 will, and to perform ſeveral tor of ſome 
on behalf of of them relating to charities ; the bill was brought by ſome of the 
ſuch a charity truſtees againſt other truſtees, and ſeveral Ceſtui que Truſts. The 
to eſtabliſh it, attorney general need not be mude a defendant ; for ſome of the 
ie muſt bein truſtees of the charity are made” defendants, and there may be a 
the attorney decree to compel an execution of the truſls in the will relating to 
general c« theſe charities; and if there ſhould be any colluſion between the 
neceſſitate rei, ies in relation to the charity, the attorney general notwithſtand- 
there ing a decree may bring an information to eſtabliſh the charity, and 
3 erußcde the decree; fo if he is made a defendant in eaſe of collu- 
to it who can ſion between the —_— OO that one of the truſtees was not 
ſue in their brought to hearing. An d, that he is named a defendant in the 
own names, bill; but being nd "Teas, is not amefnable by the proceſs of the 


167 
Vide Tit. 
charity. 


His lordſhip 
ſaid, where a 


but in the court z and therefore plaintiff may without him, otherwiſe 
1 there would be a failure of juſtice ; beſides, the truſtee is one of the 


neceſſity; and plaintiffs in the croſs-cauſe, and fo before the court; Quod fuit 
| ſeemed tad conceſſam. Per parker C. Trin. 5 Geo. 1. Monill and . 

| eflateis deviſed to truſtees for charities to perſons certain who are capable to ſue or be ſued 
| ſuch perſons ought to be. made defendants as well as other ceſtuy que truſts. Ibid. 


| Vin. Abr. 500. . 11. 


In the margin of this cale of Monill and Lawſon, Mr. Viner ſays, 6 Note; Parker C. 
ted by the donor, and 


«« otherwiſe where. truſtees are appointed by the donor. This caufe proceeded to hearing, 


77 proved he had. inquired after, but could not find him, this was 
thought to be a full anſwer to an objection that ſuch executor was not 


made a party to the ſuit. Parker C. Mich. 1720. Heath and 


Pere vad, 1 Wil p. 682, 684. : 
mel 3G Where a bil FD 4 
held for lives, the lord muſt be made a party, becauſe when ſurren- 
der is made, the eſtate is i» the lord, and he is under no obligation 

to few grant it.; contra in caſe of copyholds of inheritance, for 

there the lord needs not be a party. Mich. Jac. 1720. Anon. 6 

Fin. Abr. 339. pl. 45. Sons 
158. The bill was b 
temple mills braſs work, in behalf of themſelves and all others, pro- 

prietors and partners in: the ſame undertaking; (except the defendants, 

who were the late treaſurer and manager) to call them to an account 


- touching the partnerſhip. Defendants demurred, for that all the 
proprietors were not made parties; :Demurrer diſallowed, 


reſt. of the | 

becauſe the bill being in behalf of themſelves, &c. except the defen- 

* dants, all the reſt were in effect parties; and alſo for that it would 

be impracticable to make them all parties by name, for then there 

be continual abatements by death, and otherwiſe, and n 
coming at juſtice. Trin. 1722. Anon. Prec. in Chas. 592. 

17. A. cannot ſue as a creditor one co-executor without the 


rker C. Hil. 1719, 


js brought for ſurrender of a copyhold eſtate 


ht by the treaſurer and manager of the 


. = i 


ether nor as teſiduary 
Scurry & Ux' and Morſe, 9 Mod. 89. 


r | 
legatee. Per. cur', Hil, 10 Geo, 1. 


it 8 


18. A. is indebted to B. B. outlaws 


A. and C. having goods 


in his hands, B. brings a bill againſt C. to diſcover what goods of 


(a) Vide 


A. be hal in his hands; the attorney general ough 
mach bill (4). Per lord commiſſioner Gilbert, Eaſt, 1925 


t to be a party to 


Balch and 
or oe Walla, P: 


and Bromley (6), 2 Will. rep. 269. 

19. A. B. and C. were bound jointly and ſeyerally in a bond to F. 
].$——C. dies, J. S. brings a bill againſt C. s executors for a 
diſcovery of his 2 eſtate, and for an acgount thereof, and to 
be paid out of aſſets— C. s executors may be ſued in equity for 


Ca. 


This appears 
to have been 
a bond as well 


joint as ſeveral; 


(6) Vide 
Ca. 


the debt, without making the ſurviving obligors parties. 


uled on and as the 


demutrer with great clcarneſs King C. Mich 1725. Collins obligec may 
EET ES EE. "facie ſeveral 
a 


may alſo in equity; if it were not ſo, there would be no difference in equity betwixt a joint 
bond and one joint and ſeveral; and if any of the obligors have paid all or part, the obliger 
no is ſued, or his repreſentative, muſt bring a bill, aud have it allowed; and it muſt alſo 
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ue upon hun to compel the other obligors to contribute towards 7 of the debt. The 
creditor lent his money upon terms to have a ſecurity upon which he might ſue the obligors 
{vcraily, and if it were otherwiſc, that which was intended to the ſecurity would 


tend to hurt it, for the obligee might not be able to find all the obligors out; and by the ſame | 
reaſon that all the other obligors (c) are to be ſued, if any are deau, their heirs as well as ex- 
ecutors are to be made parties; and then as it would be difficult to cotumeuce the ſuit, ſo the 
ſuit when commenced would be ſubject to continual abatements, which would be a great 
diticulty on an hoa:ſt creditor. Per lord chan. Ibid. (=) It was inſiſted that the other obli 
gors ought to have been partics to the ſuit. Ibid. | | 3 

e Bell. caſes in 

20. A. deviſes that his executors ſhould ſell his lands in D. The g. C. . 

. IN . . TC. 3AYS, it 
executors renouncing, adminiſtration was granted to B. who brings „us held chat 
a bill againſt the heir to compel a ſale, and for him to join. Ob- the eſtate de- 
jected, that the executors ought to have been made defendants, for ſcends to the 
notwithſtanding they had renounced, yet the power of ſale continued * 22 
in them, and was altogether collateral to their executorſhip. But "= bug . 
there being only a power, and no eſtate deviſed to the executors, tee to the uſe 
this objection was over - ruled (d). Per King C. Mich. 1725. of che will 
Vates and Compton, 2 Will. 308. fince the er- 


| ecutors re- 
nounce, ſo no occaſion to be parties. 


(4) The reporter ſays tamen Q. Jbid- 


21. A. leaves a perſonal eſtate to her executor in truſt for her Vide Tit exe- 


baſtard. The baſtard dies inteſtate, without wife or iſſue. —The ex- cutors{and ad 
ecutor brings a bill againſt B. who has in her hands the portion be- =" N 
longing to the baſtard praying an account of the ſame. B. demurs, 6. 
becauſe the attorney general in right of the crown, and the baſtard's 
adminiſtrator are not parties. Demurrer duallowed, for that the 
executor is legally intitled to the perſonal eſtate of his teſtatrix; 
and though this is in truit for the baſtard, yet as the executor has 
the legal title, he can give a good diſcharge to the defendant. Hil. 
Vac. 1729. Jones and Goodchild, MS. rep.—3 Wall. rep. 33. 


TY ah 69 
lands to pay debts, if the creditors bring a 


- 


22. In a deviſe of (J Secus, in 


bill to compel a ſale, the heir mult be a (a); for per Sir Jo- | 
'eph Jekyll, Maſter of che Rolls, ſince Aal of the eſtate muſt — Srv 
tte all the deviſees in proportion, and as the eſtate would not, deed to pay 
without the heir being a party to the decree, ſell for near the value, debts. Ib. 9g 
this might be a wrong to all the deviſees, and occaſion more of the 

lands to be ſold than would (perhaps) be otherwiſe neceſſary Hil. 

1730. in caſu Harris and Ingledew, 3 Will. Rep. 91, 93- 


Vide P, 758, 23. A. is tenant for years, remainder to B. for life, remainder 
r „n A. i diing waſte; B. though he cannot bring waſte, 
* more As not baving the irheritance. yet he is intitled 40 an injun ion, 
fally, but not unleſs the reverfioner or remainder-man in fee be made , 
rty, who paſſibiy may approve of the waſle. Per Lord Chan. 
3 f — and Powell, Eaſt. 1730. 3 Will. Rep. 268. 
are- in | 
2 24. A. made a mortgage (for 500 years) to B. for 250l. who in 
— 3 1705. ed the term to C, for zool, B. died; C. brouglit « 
forth, that he bill againſt A. to forecloſe, and tho but a derivative mor gagee, 
was only a be did not make B.'s repreſentatives parties, which he ought ta 
| truſtee far A» have done, for B. had à right to redeem C. and to prevent another 
| —_—_ at account, as to what is due upon the original mortgage, his repreſer. 
the eating 3s" tative ought to be before the court. per King C. Mich. 1731. 
ſhould have been a party, if might have amended / ibis being diſcloſed in t 
gaſwer ;) the bil} dag rH ; 1710. Whittle K Wa K al, 1 Scacc. * 
rep: S. 25. The bill was brought by the widaw of J. S. againſt his 
heir, to compel him to rebuild apd finiſh her jointure houſe, and 
to make ſatisfaction for what ſhe had ſuſtiined tor want of the uſe 
thereof ; J. $. having covenanted for himſelf and his heirs, that 
this houſe ſhould remain to the ſes in the ſettlement (b), made 
; n his marriage with the plaintiff. —]. 8. died, leaving real 
(5) By which a ſſets of great value, which deſcended to defendant.——As to 
J. 8. was ſuch part of the bill as prayed that he ſhould rebuild, or repair ſo 
ſinter al; Ter much of the jointure as his father had pulled down, or 
_—_ life which ſought to be ired in damages for want of the uſe 
remainder to thereof, and in reſpect of the plaintiff *s being forced to hire ano- 


Ns: . for _ the executor or adminiſtrator of |. &. 
to „&&. ought tu be à party. Reſolved per Talbot C. that though at 
fon Os. la the creditor may ſue the heir 3 he is expreſly bound, 
dall ale fue. Jet in equity they may ſue both the heir and the executor Cc), which 
cellively, with they cannot do at law. That the natural fund for the payment of 
remainders over debts is the perſonal eſtate, and this ought to go in eaſe ot the land. 
(c) Here, That as the executor (4) may make it appear that he has made 
yes. ras non ſatisfaction to the plaintiff for breach of this covenant, he mult be 
(c) The court made a party (e). Mich. 1734, Knight and Knight, 3 Will. 
delights to do fep - 331, | | 
_ compl-at juſtice, and not by halves: As firſt to decree the heir to perform this covenant, and 
then to put the heir upan another biil againſt the executor to reimburſe himſelf aut of the 
perſonal aſſets, which way be more than ſufficient to anſwer the covenant; and where tue 
heir and executor are both 2 before the court, compleat juſtice may be done by de- 
creeing the executor to perform this covenant as far as the perſonal aſſets will extend; the 
Teſt to be made good by the heir out of the real aſſets. And here appears no difficulty or 
inconvenience in bringing tbe executor beſore the court; on the contrary it would prevent 


_ multiplicity of ſuits, which this court ought to do, Where, nurrer allowed. Pc 
lord Gan. in & C. Ibid. 334. . ; 885 


objected that the executor ot the obligor ought to be 2 party, becauſe it did not ap- 
prar but that he might have paid the debt. But by the maſter of the rolls, (in the abſence 
of. the lord ehan.) and Goldſborough the . is no neceſſity for making the cxccutc? 
of the mortgggor a party, becauſe the bi being only to ſoreclqſe the equity, the plaintiff 
need only make him a party thut has the cquity (viz) the heir, and the courſe is fo. Nei- 
ther is the plaintiff the mortgagee any ways bound to intermeddle with the perſonal citate, 
or to run into any account thereof; and if the heir would have the benefit of any payment 
made by the mortgagor or his executor, he muſt it. Eafter 1720, Duncomb 
Hiplley.——£0 pote the diycrbity of the caſe of Knight td Knight (on the other hdg 


the plaintiff for ther houſe in it's ſtead, (all which were ſuggeſted in the bill) the 


= PPS wn 


(4%) lu a bil} brought by a mortgagee againſt the heir of a mortgagor to forecloſe, it wa- 


1} p2a.-»m3e eh ew ue LO on, - is 


88 A yg OLE 


— 
123 


the adminiſtrator of the huſband was not made a party ; but the wiſe 


Lies by the di 


| (6) Q Termandyear. | h fm 
28. To a bill for relief, all perſons neceſſary to the relief muſt he Q Term ang 
| made parties, of defendant may plead to fuch a bill: ſecus, where Fes. 


ſtrict 
| Landsof the valve of 100 l. per ann. to the ſame uſes. There is cr“. 
iſſae of this martiage a daughter ; B. witheut notice of this ſet- 


B. had notice of the ſettlement, and thereupon he refuſed to pay the performance of 


29 the building of the 50 new churches, the commiſſioners muſt b- 


FY Bills. 190 

4 this laſt ; for bill was tor: ſatisſaction in damages, &c, and the 

— te is the ns Seder then purpoſe; by r 
. but only to bar the equity of redemption. 3 Will. rep. 333, in a 
| the editor. a 
„ nal eſtate of J. S. tho' Vide prec. in 
the petſon who has a right to adminiſter to J. 8. be a party, yer Fhan. 63, 64- 
this is not ſafficient without adminiſtration actually taken out, for Cleland — 
if any account ſhould be taken, it may be all overhaled again when C Gland 
adminiſtration ſhall be taken out. Per Talbot C. Hil. 1734. where an objec 


Humphreys and Ux' and Humphreys. 3 Will. rep. 349. tion was made 


rratrix in the bill, and having by her anſwer confefſed that he had poſiefied the perſonal 
eſtate, and diſpoſed of it, (and being the perſon by law intitled to adminiftration) though 


ſhe denied by anſwer that ſhe had taken adminiſtration, the court over-ruled the obieR; i 


t vol. eq. Ca. Abr. P. 70. Ca. 14. Cleland and Cleland is not 8. P. | 

37. If a bill is brought to eſtabliſh a general modus through a Ell to eſlab - 
whole pariſh, all the land-owners mull be either plaintiffs or defen- = a cuſtom 
dants ; bur if the parſoa ſues for tithes in kind, defendant may in- qc, of 


theinheritance 3 


Giſt upon ſuch a modus, tho the relt of the pyriſhiqners are cot muſt be a 

made parties. Rudge and Hopkins, MS. rep. (a). 7 ee 
: 1. 

of Lendon and B. as ſequeſtrator, during the incapacity of the in- 

cumdent, diſmiſſed for want of making the incumbent a party, either in perion or by Kit 

committee. Ibid. 111. Aaother bill tor t:thes diſmifſ:d for want of parties. Ibid. 21. 


4 diſcovery only is wanted. Sangoſa aad the Eaft India company. Barnard. Eg. 
= Pe” | Rep . Hi! 
MS. rep. | | os Lam 


29. J. S. by his marriage ſettlement reſerves to himfelf a noe plugh and 
to _ of the lands therein mentioned (and which are ſettled in & $.C. 
ettlement) as he ſhould think proper, io caſe he ſettled other ſtates = 


tlement, articled with N 8. for the purchaſe of thefe lands, but (0% For in 
P 


defore the time for compleating the payment of the purchaſe money, —_— 3 


reſidue. J. 8. W his bill in order to compel B. to compleat the cantrae, 
his contract, ſuggeſting that at the time this contraQ was entered it will be in- 
3ato, he (J. S.) had ſettled other lands of the value of 100 l. cumbent en the 
ann. to the uſes in the original ſettlement. At the hearing it was — 33 
held by lord chan. that the wife and daughter ought to be made he has effec- 
nies LJ. Hil. 1740. Anon. MS. rep. „„ eally 
ettled other lands of the value of 100 l. per ana. to the ſame uſes as ja the original 
ſettlem nt; now che proof that the plaintiff may make of this might be ſufficient to in- 
title him to ſuch dectee in caſe that the wife an 1 child were no: made parties, and yet it 
mig: not be ſuficieat in caſc chat they were; aad wer: they not to be parties, they might 
bring a new bill, an] overturn the defendant's title. And notwithſtanding they ſhould be 
dr ught before the maſter, (for it was infiſted that it would be ſufficient to bring them be- 
fore the maſter, in or ler that they mizht lay before him any objections to ſhew that the 
eflate in the ſecond fettlement was not of the value of 25cl per ann) nothing that is 
Kere done will conclude them, and the plaintiff cannot (in this eaſe) make out « goo! 
title unleſs they are made parties. It is not proper to make perſons parties to a bill, 
merely to the end that they may litigate their own title; bu here is another end of making 
che wife and daughter parties. The bill may be amended by praying that they may join in 
the conveyance to the purchaſer, and a decree may be made iogly. Pet lord chan. 
Baroard. eq. rep. 22. in S. C.—MS, rep. to the effea. . 
30. In a bill againſt the treaſurer under the commiſhon relating 


parties. Per lord chan. Hil. 1740. Vernon and Bl:kerby. 7 
ard. eq. rep- 3772 378, 383, 384 4 Ah rep. 144+ pl 
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{s) Vide = | 
qreatiſe of eq. CC) Bills of diſcovery (a) 


Cap. 3. P. 123. * | e , 
8. 28 Abr. 538. pl. 9, 8, 9 540. pl. et Atk. rep. 526. pl. 254. 8 Vin. Abr. 543, pl. 6. 
JSI. pl. 13. Moſeley. 185. pl. 95, 192. pl. 104. in margin. * 
1. HOUGH no bill of — will lie on penal ſlatute: 
without waiving the penalty, yet the advantage of plead- 
ing it, ſeems waived by partners in clandeſtine trade- Hil. 12. 
{b) Vide . Geo. 1. Gaſcoyne and Sidwell & al (5) in Canc', Gilb. eg. rep. 
72. Ca. 19. 186, 187. : 
$. C. Rated more fully —Tke chief diſtinction upon the rule, that a diſcovery ſhould draw 
with it relief, ſeems to be, that where a diſcovery is prayed, and a/Iiquidated debt admitted 
by the anſwer, the court then proceeded to give relief but where the debt was unliqui 
being uncertain, and founding in damages. it was proper ſor a jury to aſcertais it, there be. 
ing nothing for a court of equity to found a determination on. Per Gilbert (. B. Ibid.— 
The caſe of Dupins and the duke of Ki was cited for the plaintiſt, which was a bill 
brought by a milliner againſt the duke, as adminiſtrator of his jon, for a diſcovery of aſſet:, 
and to have a debt which was due to her from the ſon diſcharged; in which caſe it was laid 


down as a rule, that diſcovery ſhould draw with it relief; to which Hale B. ſaid, he thought 


this cited caſe ſhould have gone no further than a diſcovery, and aſter that ſhould have pic. 


ceeded at law. Ibid, —Bill agai 


gainſt an executor to diſcover, and praying relief. Relief grant. 
ed. But defendant might have demurred to the relief. Bunb. 29 
tor or adminiſtrator confeſſes a liquidated debt, there, diſcovery ſhall draw relief; aliter not. 
Ibid. — Bill for diſcovery and reli: f, ſuggeſting that defendants broke into the intcitate's rom 


(who => ſuddenly) und took away yy broad pieces, &c. diſiniiied with coſts, as proper at 
law, | 


equity of the bill being denied. Ibid. 287. 
22. J. S. who had furniſhed neceſſary tackiing for a ſhip, which was 
afterwards ſold, by bill prays a diſcovery of the perſonal eſtate cf 
one o the part-owners, who was dead, and to have relief againit his 
executor, and the ſurviving part-owners, Per Gilbert C. B.— 
Though this caſe is within the mercantile law, yet it being admitted 
by the anſwer, that the charge was for tackling, &c. this court mutt 
grant the ſame redreſs as a court of admiralty would, (viz. upon 
the bottom of the ſhip ; and it would be very hard to fend the plain- 
tiff back again, there to obtain relief; that all the part-owners ought 
to make ſatisfaction, having receiyed the profits. of the voyage, 
which the ſhip was enabled to perform, by the plaintiff's furniitang 
(e) Rule; the tackling, &c. And Hale B. ſaid, in the preſent caſc, the pro- 
equity has a Ceedings here were very proper; for in the court cf admiralty ſea- 
concurrent ju- mens wages are recoverable, and they are alſo chargeable upon the 
— wich bottom of the ſhip, and yet chancery ictains bills for them (c). 

tac admiralty 


(a) This bill * Eaſt, 12 Geo. J. Allport and I homas in Scacc', Gilb. <q. IcÞ. 
binds all par- 227, 228. | | | 8 5 
tict. E. 1 | (D) Bills of peace (a). BO 
8 Cur”. in caſu Diſney & al' and Robertſon & ai' in Scacc' Eunb. 47. | 
row. P 3 1. HERE the ſame plaintiff has brought ſeveral e c&ments 
BY I againſt the ſame defendant for the jame lands, and tive 
ſcenus to be the verdicis have been given for the defendant, a bil! of peace w1!l not 
lane caſt. lie in this caſe, one man being able to contend with another. Per 
| lord keep. Hil. 5 Ann. Fart of Bath and Sherwin, Prec. in chan. 
5 261.—Gilbb. eq. rep. 2. S. C.- Vid P. 243. C. 11. aud P. 522. 
C. 1. this work. 1 Ves. 28. 3 Atk. 5422 
2. Bill to be quieted in the poſſeſſion of an ancient ferry uſcd with 
a rope over the river Ware, was brought againſt twenty defendants, 
(who had cut the rope) to avoid the muluplicity of actions. Fer 
Patker C. Plaintiff may have treſpaſs for cutting the rope; a ferry 
is in, nature of a highway, and a bill docs not lie to be quicicd in 


| 7 W poſſeſhon of an highway. — A bill lies to be quieted in the poſſeſſion 


; — (5), but that is of a different nature; this is a navi, a- 


— : 
dg 2:1 


Where an cxecu. - 


regula 
rored | 
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ile river, and the rope to the ferry is an obſtruction to the naviga- 
don; if plaintiff has = ſuch right, there is a proper remedy for 
vim at law. Bill diſmiſſed with coſts. Eaſt. 13 Ann. Hilton and 
bord Scarborough & al, 4 Vin. Abr. 425. pl. 35. 

4A Bill was brought to be quieted in the poſſeſſion of a right of 
common, and to prevent diſtreſſes; and though the plaintiff pro- 
duced affidavits of above fifty years quiet poſſeſſion, and evidence of 
their right of commonage in the time of Q. Eliz. yet the court re- 
faſed — — till — — _ Oo at law ; and diſſolved 
intiſf's injunction obtaine want of an anſwer. Ruled on M.. 
— per King C. Hil. 12 G. 1. Anon. Gilb. eq. rep. 183. I | 
4. A bill brought by one tenant of a dar, lng a cuſtom ted the rule, 
for the tenants of the manor of A. (of which he was one) to cut but ſaid, the 
turfs in the manor of B. To quiet him, and to have an ifſue di- a 3 | 
refed as to the light, was the end of the bill. This bill is impro- fon inter rupted 
per, and inconſiſtent with the nature and end of ſuch bills, which is, and thcre a 
that prep” _ Ps one and the ſame right, in which fore 5 8 
are diſturbed, an application to the court, io prevent expence, et be ma 
alle which each of them are intitled to on 1 * 
multiplicity of ſuits, iſſues will be directed, and one or two deter- ee ma 5 
minations will eſtabliſh the right of all parties concerned on the foot would be only 
of one common intereſt ; but in all thoſe bills either all parties join, bringing them 
r a determinate number, in the name of themſelves, and the reſt ?2*2 court to 
refer a bill ; but in this caſe one only brings the bill on the gene- bu meaty 8 
right, and not on the foot of any particular diſtinct right. Bill 3 is 
diſmiſſed with coſts Per King C. Trin. 2 Geo. 2. Baker and not ſuggeſted 
Rogers, Sel. ca. in chac. 74, 75. | 5 in tho bill. Ib. 
5. Bill to eſtabliſh a cuſtom in the caſe of a common perſon muſt 75 
pularly be founded on a trial at law, for when the right is ſettled (a) 0mm 
t becomes a bill of peace. Nottingham Town and Ward (a).— and year, | 
do where the city of London brought a bill for a cuſtomary toll (3) (5) But where 
or going through: one of their gates with a carriage, defendant de- the bill is 
nurred, becauſe the toll was not eſtabliſhed at ſaw, and demurrer founded on an 
owed. City of London and Torn (c), Trin. 10 Geo. 2. Cor e 8 
23232 1. eee E | ; = - ho” the riſe ROW 
i the toll cannot own, yet it bei the g. of the it is 1 | > 
z:ure of a bill of peace, * * oz 8 Oe OE eee | 
(E) Supplemental and amended bills. 
N proceedings upon an amended bill till the coſts of the 
former proceedings are diſcharged, December 6, 1705. 
ge and Lifter, 4 Vin. Abr. 444. pl. 9. | | 
2. Whenever there is new matter in amended or ſupplemental bills, 
dere can be no proceedings againſt the defendant without a new 
nice ad faciend' attorn” ; and a cauſe cannot be brought to a hear- 
ig without it, for defendant ought to have an opportunity to defend 
umſelf againſt the new matter. March 6, 1720. Cheevers and 
| oghegan, 4 Vin. Abr. 444 pl. 10. 2G 
3 The bill charged, by way of amendment, matters which aroſe 
rr the filing of the bill, and therefore proper for a ſupplemental 
il; and though this was pleaded to the bill, yet the plea was over- 
Led 3 for ſuch matters may be charged, either by way of ſupple- 
ental or amended bill. Talbot C. Hil. 1734. Humphreys & 
* and Sir W. Humphreys, Bart. 3 Will. rep. 349, 351- 
4 Wherea ſupplemental bill is brought after publication, it is 
regular to examine witneſſes to a matter that was in iſſue, and not 
rec in the original cauſe ; and ſuch proofs are not w be read.— — 


173 | Bills. | 
If there be 1 in the a deer ul.! 


muſt be diſſmiſſed. Mar. 31, 1735. Bagnal and Bagnal, 4 
Abr. 439. pl b, 9. * 1 | 2 2 
MS, Rep. 8. C : f : er 
to the ſame ei- 
fe&, 


that the matter on which he founds his relief has come to his knowl 

ledge fince the time of the decree ; ſo it is fit that an affidavi offfÞuiſtaten 

this ſort ſhould be annexed to the ſupplemental bill, but accord u 

to the former precedents, that has not hitherto been required, a 
therefore it cannot be inſiſted on in this caſe. Per lord C 
| Eaſt. 1740. Standiſh and Radley, Barnard. Eq. Rep. 46 

468. 2 Atk. Rep. 177. pl. 153. „„ 


(F) Bills Interpleader. 


HERE money ſhall be brought inta court, and the 
remain till the heir and executor interplead, vide patainec 
caſe of the earl of Carlifle and Globe Ux S u', exccutor; on 4 
Andrews, 2 Freeman's Rep. 148. 
2. Where a bill in nature of a bill of interpleader was brought 
redeem a mortgaged eſtate, praying that the defendants might ſci 
the right between themſelves, that the plaintiff might not pay h 
money to a wrong hand; in the caſe of Shotbolt and Biſcow, M. 
Rep. | OY 
6 Upon a bill of interpleader againſt the attorney general et Ml. 
there mult be an affidavit annexed to the bill. (But ©. if therey 
any neceſſity where only private perſons are defendants.) 
1731, Errington and the attorney general & al', Bunb. Rep. 303 


Hil. 15 & 16 (G) Bills of Rexicw. 
CS | oe | Ls, „ | 
end P. x Vol. , HERE can be no bill of review for any matter whid 
og — ow : | might have been made uſe of in the firſt cauſe, or for u 
8 WB bur not matter ſubſequent to the decree, as the plaintiſt's confeſon. Sa 
8. P. per wa in Caſu, Curtis and Smallridge, 26 Jar. 1 Car. 2. 
J Chan. Rep. Freein. Rep: 178. | | | 0 | E 

94. Hit. 1053» 2. A bill of review will not lie but againſt thoſe who were n 
the cart of Car- ties to the original bill; as where J. S. e lands to 


| 8 OP. in fee for 1000 J. and covenanted and gave bond to pay the mog 


+ forfeited, A. died, leaving G.'s wife his heir at law. G. 

| his wife brought a bill againſt J. S. for payment of the money, & 1, erecu- 
r elſe J. 3- to be forecloſed ; and it was decreed accordingly, 2 of An- 
at J. 8. did not pay the money according to the decree ; but * 
von diſcovering that A. had made a will and had given this money cord', and 
* his executor, J. S. brought a bill deſiring that he might be ad- ſays, J. 8. 
nitted to pay the money to the executor, he having the right, and brought his 
y to the former decree ; this was by original bill, and —_—— * 
by bill of review ; and in this caſe a bill of review would not 1 =” | 
, becauſe the executor was no to the former decree. Per time orde- 

ir, Eaſt. 15 Car. 2. 1663. earl of Carliſle and Globe A Ux & red for pay- 
I, executors of Andrews, Cor” lords commiſſioners Widdriogton, ment of che 
Il and Fountain, 2 Freem Rep, 148, 149. money by the 
ning forth the whole matter, and praying directions to whom he ſhould pay the money, 
xd to have the bond delivered up; this was by an original bill; and the court held that in 
his caſe a bill of review would not lic, becauſs the executor was nota party to the former 
Nell. Chan. Rep, 52. S. C. in totidem verbis with Chan. Rep. 

Upon debate it was declared, that on a bill of review the In the princpal 
ad 4 mult ariſe and appear upon the caſe, as ſtated in e the bill wag 
ie decre, and that the fact muſt be admitted as it is there ſtated ; 204 in fs 
id that though the facts, wheregn the court gave judgment, were ing up the de- 
iſtaken, yet there is no ground for a bill of review, (after a decree cretal order, 
wolle ), but the fact in this caſe muſt be admitted true, and the the matter up 
leerte (iuro.led) is mater of record, and can be tried only by the 1” which che. 
record ; but in miltaking the fact, the proper courſe had been to mage u de. 
hare gotten the cauſe reheard before the decree had been ſigned clared to pro- 
ud inrolled. Per lord Chan. and Rainsford B. 16 June 16 ved, and the 
Car. 2. Combes and Proud, 2 Freem. Rep. 182. — * 

| crent from 
he fa. The errors aſſigned by the bill of review were, that the decree was grounded on 
matters not proved, and inſtanced in i and that the matters mentioned in th 
decree to be proved were net ed; the demurrer to the bill was general, that the decree 
contained no error in law, and that the matters alledged for error were tut misjudgments; 
nd on debate it was declared as above, Ibid — Chap, Ca. 64. S. C. ſtates it to the ſame 
ct, and adds, the reaſon why the review did not lie was, becauſe as the decree was 
irawn up, there was no error appeared in it. Ibid, 55, ® Thcſe words in Italie 
re taken from the report of the caſe in Chan, Ca. Ibid. | | 
4. The Defendant anſwered the bill of review, but ſo as that 
ome matter in his anſwer would bring into examination ſome part 
f the decree, as it was ſigned and inrolled; on which anſwer as to 
hat part there was a demurrer, becauſe that wou'd tend to per jury 
ad infiniteneſs to re-examine things executed and decreed ; and Cur 
if the ſame opinion z—But per defendant's counſel and court, there 
an be no demurrer upon an anſwer in equity. Glyn, Serjeant, 
uid he had known it. The court ordered that there ſhould x 
Xamination of that which had been (exceuted) examined 23 June 
6 Car. 2. Williams and Owen, 2 Freem. Rep. 181. 3 Chan. Rep, 
5. The defendant had a decree for money. The plaintiff by bill 15. S. C. fays 
if review reyerſed this decree, and the money decrecd to the GreQions were 
lantiff, Per Cur': On ſearching of precedents the defendant ſhall Ce ok 
vt pay damage for this money. 23 May 16 Car. 2. Jackſon and whether the da. 
Eyre, 2 Freem, Rep. 181. | ; oo mages 5 
ad been given · on a bill of review. and no precedents were produced; and it was confidently 
firmed that there was no precedent of any coſts or damages given on a bill of review; 
nd compared it to a judgment in a writ of crror, where the judgment is, that the party 
wy recover quicquid amiſit per judicium prædictum, but no damages or coſts; and in 
7 caſe it was ruled that there ſhould be none Nelſ. Rep. in Chan, 83. Jackſon and 
J. 8, P. and ſeems to be 8. Co 


2 


1 a. 
Chan. Cz. 51, 8. Reſolved on demurrer, that if a man have leſs decreei hin 
S. C. and p. than he would have, he ſhall not bring a bill of review, for a bill a 
ſays, it was ſo review lies only for him againſt whom the decree or diſraiſſon i 


CDS 14 May 16 Car. 2. Glover and Portington, 2 Freem. Rep. 18, 


long debate. 83. | / 
Trin. 1665. Cor lord chan. and B. Rains ford. 


7. This difference was taken by the chancellor, where a matter is 
fact was particularly in iſſue before the former hearing, though you 
have new proof of the matter, upon that you ſhali never have a bil 
of review; but where a new fact is alledged that was not a the 
former hearing, there it may be a ground for a bil: of review. 167 

Anon. 2 Freem. Rep. 31. Ca. 35. x 
Not bringing 8. In a bill of review all things are to be performed according v 
in RP the former decree that do not. extinguiſh the right, orferwiſc te 
— _ non-performance is a good plea in bar. as if writings are to be 
' ſought to be brought into court, or coſts paid, but not to releate the right, « 
reverſed, nor make a conveyance, becauſe that would deſtroy the right. Mich, 


piving _ 1683. Fitton and lord Maxfield, 2 Freem. 88. 
tit lor tne | | 5 | 
coſts in the bill of review, was plcaded in the caſe of Okeover and Poole. Ibid.—1 vd 
Eq. Ca. Abr. P. 82, Ca. 11, 8. C. but not „ ; 


1 Vol. Eq.Ca. . Thaugh there is no limitation of time for bringing a bill of r- 
_ P. 82. view, yet alter a long acquieſcence under a decree chancery will no 
_ 2 not [everſe it, but upon apparent errors. Per North lord Keep. Hil 
4 1684. in caſu Fitton and earl of Macclesfield, 1 Vern. Rep. 287 
10. It was agreed by the court and bar, that the courle of the 
court. is, before any bill of review is granted, the former decree 
- Ought to be executed, if the cauſe of ſuch bill be not ſuch as extn- 
guiſhes the whole right and foundation of the decree, as a releaſe; 
And it is a good plea in bar of a bill of review, that the former 
decree is not executed And it was faid, that tho' bills ef te- 
view be in nature of a writ of error, yet it is not favoured in equity, 
for upon a writ of error (and that only in ſome particular caſcs) 
one need only to give bail to pay principal and coſt. ; but in bills a 
review the decree ought to be actually complied with ; and beſides, 
there ought to be ſecurity for coſts. But a caſe of Palmer and 
Denby was cited, where in the caſe of an executor it was granted 
without examination of the decrec, Mich. 11 W. z. in Chan. 
12 Mod. 343. N — 
11. A bill of review was brought and demurred to; and after- 
wards the plaintiff in the bill of review moved to diſmiſs the bill, 
as not being regularly filed, upon payment of coits out of the gol. 
depoſited upon the filing thereof, and the ſame was granted. Ver 
lord chan. Cowper, Mich. 4 Geo. 1. The biſhop of Durham and 
Sir Henry Lyddal, 4 Vin. Abr. 415. pl. 2. 8 
Obje sion to a. 14. No objection is to be made on a bill of review that is not 2. 
maſte s re- ſigned for error. Jan. 8, 1717. Watkins and Price, Ibid. 414 
port cannot be pl. 5 5 ee iſe | | 
aligned fur ciror upon a billof review. Ibid, in S. C. 


Viner's Abr. 13. The plaintiff's original bill was to ſettle the boundaries of bis 
tit. chancery, manor ; upon the firſt hearing an iſſue was directed, and a verde 
WE 4.) * found for the plaintiff; and afterwards the cauſe coming on, upon 
* P. ſays, the equity reſerved there was a final decree for quieting plaivtiff in 


en plaintift's poſſzſkon, & c. and defendant was to pay coſts. Then defendant 


ed for leave to file a bill of review, upon his ſolicitor's affidavit, be half a beak 

at certain new evidence was diſcovered in favour of defendant of rules print- 
ce the verdi & and decree.” The queſtion was, if the defen- ed in 1623. 

ſhould have leave to file the bill without firſt paying the coſts un. Ys 
ee? And per Cowper C. he ſhall not, for payment of coſts 1 + 
u to be performed rather than any other pait of the decree. Temp. Bacon 
his lord/hip held, that bills t review could not be filed without Chan. and a- 

- of the court, in order to prevent unconſcionable del-ys by nother in 1656, 85 


— 92 1 
Ds 2 


= 


. to the effect | i | 
 buls which would be brought in all cauſes of conſequence, - . | | 
1 Vac, 4 Geo. Sir Henry Lyddall aod the b:ſhop of Durham, „ HBr e bil | | 
, Rep. | ns of review ſhall | i 
| | 3 | | be allowed ys | 
j after the decree | iu all parts, unleſs ſuch performance would extinguiſh the A 


ms right or titie at law.“ (a8 a conveyance of land, releaſe, &c.) And per lord 
i. Theſe old orders are reaſonable and juſt, and ought to be obſerved to prevent de. 
by bills of review, which would be brought in all cauſes of value, if they might be filed 
cut leave of the court, and before the decree performed; and payment of coſts ought 
performed. &c. ially in this caſe, where the new matter diſcovered was in the 
er of the party, and it was his neglect it was not diſcovered ſooner ; and let the event 
te bill be what it will, the plaintiff ought to have coſts, as in caſe of a new trial granted 
thelike grounds. Where money is decreed, it muſt bc paid before a bill of review is 
tho' it muſt be refunded if the decree be reverſed upon tac bill of review; but here if 
fecree ſhould be reverſed, yet the coſts ought not to be refunded. Aud his lordſhip 
it the party himſelf ſhould make an affidavit that this new matter was diſcovered 
the decree, and that che affidavit of a ſolicitor is not ſufficient ; for deſendant himſelf, 
ne other agent of his, might be informed of this matter before; at leaſt if defendant 
aſon to his age, hig ſtatien and quality, may be excuſed from making an affidavit or 
rticular matters and fas, yet at leaſt he ſhould have an affidavit to corroborate that 
i ſolicitor ; but this aſſida vit of the ſolicitor is not a ſufficient ground for a bili of review, 
therefore the defendant muſt take nothing by the motion. Ibik-— 


7 
* — A : r W — 
- : * | „„ "= . , 1 — 3 
— "x — 2 1 1 _ 


& Forgetfulneſs or negligence of parties under no incapacit 5 Matten abes⸗ 
foundation for a bill of review. Jan. 13, 1719, D 0 TS. os 
Macariney, 4 Vin. Abr. 429 pl. 18. which might 


have been 
3 | | | put in iſſue 
original cauſe, ſhall never be drawn into cxzmination upon a bill of review. Ibid. in 


5. Upon every bill of review to reverſe a decree, the plaintiff () Vide Lord 
(a) depolit ol. with the regiſter to anſwer coſts of ſuit to the B2<92's ordi- 

icant, ——[f a bill of review be brought upon new matter, as — 
a deed dilcovered * plaintiff ſince the former decree, the 

uff muſt have leavs for filing ſuch bill, tho? leave is not neceſſary if 

Ill be brought to reverſe a decree for error appearing on the face 

of.——But in the principal cafe, the plaintiff having depo- 

the 59d. and annexed an affidavit to the bill, that the deed on 

h the bill of review was founded, came firſt to his knowledge 

the pronouncing the decree ; the bill was allowed upon his 

g the coſts of defendant's motion to diſmiſs it, for that it was 

pon leave. - King C- Trin. 1725. Anon, 2 Will. Rep. 

Bills of review are allowed only on errors apparent in the re- 

or on new matter diſcovered ſince the decree. Ruled on © 0!0eftodi th 

n per King C. Hil. 12 Geo. 1. Gilb - Eq. Rep. 184. Ae ee Y 
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Tight 2 
| mon an to 
le the ſeveral former decrees; defendants demurred to the whole bill; for if there was 
mor in the former decrecs they ought to have brought a bill of r-view, Demurre: 
A 8 3 Glanville & al', commoners of Epworth, and Ramſden & 2 
. . oY. L . 
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176 . +. 
17. A bill of review ought not to be brought but ſer maniſeſe 

rors appearing on the face of the decree, or for new matters ait, 

fince the decree, of which no advantage could have been taken wy, 

out leave of the court to bring ſuch bill upon new matter, gx, 

coverep, Mar. 1, 1726- Aſhton and Smith, 4 Vin. Abr. 4 

| 2 19.——And no bill of review lies without paying the duty 

(5) Jan. 27, ecreed (5) in S. C. Ibid; 412. pl. 10. ; 

2717. Diſhop of Durham und Lyddell, 8. P. Ibid. 413. pl. 12. 

18. Bills of review are uſually upon diſcovery of new ey 

dence. Hil. Vac. 15 Mar. 1734. South-Sea Company u 

Bumſtead. 4 Vin Abr. 414. pl. 8. 

177 19. If a decree be obtained and ifrolled, ſo that the ent 

oo que 4 then there is no remedy but by bill of 

8 a), which muſt be either for errot appearing upon the face g 
1 unleſs the detree, or upon ſame new . as releaſe, rec 

— Ke. proved to have been diſeoveted ſince. Laid down as a rule je 
ld lord Chan. Talbot, Trin. 1735, Taylor and Sharp, 3 M 

matter, it Rep. 371, * 
might de made uſe of as a method for a veratious perſon to be oppreſſive the other 64 
for the cauſe never to be at reſt. Per lord Chart. Ibid. (=) For if an original 


| were to be allowed, the decrees of the court would be opyjolite 2nd contrary one to t 
other, which would breed the utmoſt confuſion, Pet lord chan. Ibid. 7 


2 a (H) Original bill after a decree (e). 
p. 71. Ca, ro—fFloyd and Manſell, P. 280 Ca, 7.—— esd and Hanby, P. 75. ( 
t.——ſhe Mayor and Burgeſſes of Coventry and lord Craven & al', 9 Mod. 6. | 
i BE to redeem after a dectee of fotecloſure ſigned u 
” inrolled in 1697. ſuggeſting fraud and ſurprize in «: 
L. ord chan. t üning the dectee, arid a parol declaration before and after! 
b n deeretr, that the mortgagee was willing to take his principi 
Wig yy ons intereſt and coſts, and quit the eſtate. Defendant pleads the & 
no infaree eree, and denics the fraud, &c. The depoſitions of fevers! ni 
where a mani neſſes wete read to prove ſuch a patol declaration by the mort; 
was let in to ge, and that plaintiff and defendant in the former cauſe had t 
2a decree of C. Eaſt. 12 Ann. Whiſhall and Short. —Decree affirmed in dos 
ſorecloſure Proc'.—7 Vin. Abr. 398. pl. 15. 5 
ſigned and inrolled upon any parol or declaration, or by reaſon af over- 
of the eſtate, ſuch a thing would be of darg-rons and ſhake abundance « 
titles; perhaps there may be an inflance of 1 a bill to redeem aſter a decree! 
farecloſure, but then ihe bill was brought in a very ſhort time after the decree, and the 
muſt be ſome extraordinary circumſtandes in the cafe { but ſaid, he did not remember 
ſuch caſe of relief, Ibid. in S. C,—A court of equity la cautious to make a decree with. 
« precedent, Laid down as a rule in a MS, Caſe, which I have ſeen. | | 
e 1 Defendant C in 1712, brought a bill againſt the now plain 
= tiff and M. his wife, who was the widow and executrix of B, 
2 an account of B. “s eſtate, and obtained 4 decree ; then M. det 
: a YO and before the decree was inrolled, the now plaintiF petition 
: for a re-he-ring, and at the ſame ti ferred an original di 
new bill to for a ce-ne*ring, and at the lame time prete an orig 
vary à dectee ſuggelling new matter come to his knowledge ſince the decree, i 
| 5 obtained an order to rehear the former cauſe, At the hearing 
2 la this cauſe, &c, Plaintiff's counſel admitted that the decree in d 
A 9ei-ndant g : 1 
in this court former cauſe was juſt upon th: pleadings and proof in that ea 
may ing a but inſiſted, that upon the plezdings in this cauſe the met! 
eroſe bill, be- peared otherwiſe, and therefore prayed a new decree in (i 
fore any derre* of the «ow plaintiff, and to ſet aſide the former deerec. Co" 


— original C. diſmiſſed the bill. and affirmed the former decree, Trin. 2 
cruſe, and if 1. Hickes and Conyers, 7 Vin, Abr. 398. pl. 16. 
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xiginal cauſe is heard before the croſs cauſe, the decree in the original cauſe may after- 
i be varied by the decree in the croſs cauſe, but in that caſe the croſs bill muſt be 


ght before any decree made in the original cauſe. By the courſe of the court, if the 
cal decree had been inrolled, the now plaintiff, upon affidavit of new matter come to 
nowledge fince the former decree, might have a bill of review, but he cannot now be 
ed agaiaſt the former decree by this new bill and rehearing the former cauſe ; for the 
5 
t 


* the pleadings and proof, and therefore cannot be varied upon a rehearing ; 
| anger the courſe of the court to alter a decrce upon an original bill exhibited 
the decree pronounced, Per lord Chan. in S. C. Ibid. 


ioinal bill be ht for matters, part of which are 
1 „and part new. or by way 
bill, the court will in a demurrer to ſo much as was . 
former decree, ſend i: to n maſter, to ſee what was 178 
net in the firſt bill, and allow the demurrer according- 
niotion by King C. Hil. 2 G. 1. Gilb. Eq. rep. 184. 
| After a detree inrolled the party can have no relief by an 
ina} bill. Laid down as a rule per Talbot C. in caſu Taylor vide p. 


Sharp, Trin. 1735. 3 Will. rep. 371. C. 19. 
(1) Bills taken pro confeflo (a). (=) A bill was 


177- 


taken pro con- 


; . 3 ſeſſo, the de- 
up three times and charged with it, and not putting in any 


znt having dern brought 


er. Motion that he might be at liberty now to put in his anſwer, but demed. The 
himſelf that there was neither reaſon nor precedent for it. E. 173 


ner ſays he thought 
hes and Owen inScacc', Eupb Rep. 299, Ca. 382. 


N original bills, or bills of revivor, if the defendant does 

not appear; but ſtands out all proceſs. of contempt, the bill 
| not be taken pro confeſſo; but if he appears, and then ſtards 
for want of an anſwer, it ſhall. Trin 1667. Anon. 2 Freem, 

. A bill being preferred againſt a quaker for tithes, who re- 
d to anſwet upon oath, be was brought to the bar, and having 

2 brought three times before, the bill was taken pro confeſſo. 
th. 1679 Aqgon. 2 Freem 27. Ca. 29. 8 
. Deſendant refuſing to anſwer, and ſtanding out all contempts 
an order was made for a ſequeſtration, plaintiff prayed that the 
might be taken pro -onfeſſo. Objected, that this could not be 
e, becauſe the ſequeſtration was neither under ſeal nor exe- 
ed; and alſo becauſe the plaintiff did not produce the original 
only a copy of it; and Parker C. held the laſt _—_— ood ; 
u to the other there ſeemed to him to be no reaſon for it; for the 
Bing the ſeal to the ſequeſtration, and actually executing it, 
0s to be only neceſſary when the plaintiff ia not ripe for a decree 

n bis own bill, but wants ſome diſcovery from the defendant's | 
, upon which the decree may be founded ; and cherefore the 

al executing a ſequeſtration to extott an anſwer, of which' the 
ttiff has no occaſion, ſeemed to him to be unneceſſary. Eaſt, 
t. Anon, to Mod. 4330. 

The defeandnt appeared, and ſtood out to a fe- 
ation, whereupon plaintiff had an order to ſet down the 
e, to the intent that the bill might be taken pro con- 
„ but defendant, on getting it put off, put in an anſwer 
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179 Bills. 
which was reported inſufficient, and then plaintiff ſerved him wid 

a ſubpcena to put in a better anſwer, which was alſo reported inf; 

ficient ; then defendant on Saturday put in a third anſwer ; and * 

the Monday following the cauſe came on, upon the order for talin 

the bill pro conſeſſo, when defendant moved for further time to * 

ſwer more fully. But the maſter of the rolls decreed for the plain. 

tiff, (though no precedent was cited). Mich. 1729.— Bu 

lord chan. King Go appeal) faid, that though there was an order 

| fr a ſequeſtration before any anſwer put in, yet he would conſider 
_— 8 how matters ſtood when the ſaid decree was made; and held, thy 
peat” chis it was ſufficient there was at that time an anſwer, and which dhe 


2 the 3 had admitted by ſuing out proceſs for a better anſwer; 284 
defendant was ſaid, that here was a ſecond anſwer, which mult be a imitted to be 


willingand de- a full one, becauſe not referred for inſufficiency. That it is again} 
2 ut reaſon and cotamon ſenſe to ſay, defendant had confeſſed the wha: 
foer, tbiq, bill to be true, when it appeared by tbe maſter's reports, (which 
vide 8. C. eit- were orders of the ſame court), that he anſwered the greate t pin 
ed in the caſe of it, and when the plaintiff himſelf had taken the firſt anſwer in 
of Lady Aber-he an anſwer in part by ſerving defendant with proceſs to put in 2 
gavenny, F. better ; wherefore reverſed the decree for taking the bill pro conf: 
179, Ca. 5. July 1730. Hawkins and Crook, 2 Will. Rep. 556 to 550. 
| yy fn S. F. Plaintiff brought her bill for an account of profits, Kc. and 
diy J. 4 after defendant had fully anſwered, plaintiff amended her bill thre: 
filed a bill times, to which defendant put in three ſeveral pleas and demurrer;, 
againſt B. to which had been all over-ruled, and defendant hood in contempt to 2 
which B. put ſequeſtcation for not anſwering the amended bill. Plaintiff noy 


in anſwer; moved for liberty to ſet down the cauſe on the ſequeſtration, in or- 
the bill was 


ps amend. der that the bill might be taken pro confeſſh. ObjeRed, that there 
ed, and diſco- being an anſwer to part, viz. the original bill, the bill could not be 


very of new taken pro conſeſſo, becauſe part was fully anſwered and denied; an 


matter requir- the caſe of Hawkins and Crook (above) was cited. But for plain. 
K gy tiff it was urged, that if defendant by anſwering part, and refuſiag 


red in bar of to anſwer the moſt material point of all, ſhould prevent the bill be. 
ſuch diſco. ing taken pro confeſſo, that would put the plaintiff in a much worl: 
very, which condition than not anſwering at all, and would encourage defendant 
being over- by this method to elude the juftice of the court; and as to Hawkins 


ruled. B. was and Crook, defendant there was willing and deſirous to put in a ful 
in contempt 


to a ſequettra- anſwer, and which was at length the liberty given him by the coun 
tion for want | | | mn 1 

of an anſwer; the ſequeſtration had been executed a year ago, and now plaintiff me 
that the bill might he taken pro conſeſſo, alledging that by the practice of the court, whener® 
a defendant has appeared, and the proceſs of contempt iscarried to the end of the line, ti: dil 
may be taken r e, or otherwiſe there wauld be a failure of juſtice when a matter is ea · 
quired of which lies within the knowledge of thedefendant, and of which the plaintit? ain have 
no other diſcovery but hy his oath. Objected. here was a ſufficient anſwer to the origin il bil 
and no precedent could be produced, that where any part of a bill was anſwered, th: te- 
fiduc might be taken pro confeſſo. But per King C. If an action at law be brought for ſe- 
veral treſpaſſes, and the defendant's plea goes only to pare, plaintiff may ſign judgment v 
to all the reſt; and here pro tanto of the amended bill that is not anſwered, it may be taken 
pro conſeſſa. But adjourned. 2 Kel. 5, pl. 4, S. C. in toti lem verbit with M5, Rey 
A caſe was mentioned in Scacc* of the corporation of Helſton and Robinſon, where aſter 21 
anſwer reported inſufficient, and defendant refuſing to put in any further anſwer, the wi! 
bill was taken pro confeſſo by the opinion of the whole cnurt delivered ſcriatim; and this wi tht 
opinion of the maſter of the rolls in Hawkins and Crook, for that an infurficient an'w?r# 
no anſwer ; and it is the party's own obſtinacy to ſtand out and recuſe making u . 
very; and the opinion of taking a bill or. one 90rd ſome particulics, aud joint agi 
& as to the reit, ſeems new, and intro 110.cry of great concalign in the proceeding» ? 
Vin. Ahr. 446. pl. 2, in 8. C. =—— \ 19; cc AS, Rep. S. C. accord', 
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(e). Lord chan. (King) ſaid, that this is an untrodden path, as 
there are no to direct, we muſt go upon the reaſon of 
the thing. At law, after the party has appeared, and is in court, 
if he makes default (5) Judgment is given for the whole demand; 
and if in treſpaſs, &c. defendant pleads only to part, or ſays no- 
ding te the reſidue, the. plaintiff may take his judgment immediate- 
ly for what is not anſwered ; and courts of equity form their proceſs 
the ſame plan when the party is in court, &c. and it ĩs a juriſ- 
dion which abſolutely neceſſary, and exerciſed by all courts; 
when they have the parties once before them, they have it in 
heir power to determine upon the ri &c. and therefore ſeemed 
| ftrongly to incline that the bill ſhould be taken pro confefſo, guad 
the particulars not anſwered. But defendant offering to anſwer by 
the next term, except as to matter of account, no order was made 
apon the main queſtion. Mich. 4 Geo. 2. Lady Abergavenny and 
Lady Abergavenny, 4 Vin. Abr. 446. pl. 1. 


(4) For the decree to tak: the bill pro ce was reverſed. (65) The method 
in equity of taking a bill pro ce is conſonant to the rule and practice of courts at law 
where if the defendant makes default by ail dicit, judgment is immediately given in debt. 
or in all caſes where the thing demanded is certain; but where the matter ſued for conſiſt 
in damage, a judgment interlocutory is given; after which a writ of inquiry goes to aſcer- 
tain the and then final judgment follows. Said arg in Hawking and Crook, -: 
| Will Rep. 559, 2 Will. Rep. 311. Lady Abergavenny and Lady Abergavenny is not B. 7. 


6. The opinion of lord chan. upon the ſtat. 5 Geo. 2. cap. 2 Ark. Rer. 
25. ſet. 1. was, that it was not ſufficient to make an affidavit that 714, pl. 1. 
the party making it was informed, 'and believes that the defendants > Gy __ 
. into Ireland in order to avoid being ſerved with icke ai 
the proceſs of this court; but it mult likewiſe be ſworn by whom that the 
the party depoſing received ſuch information (c). Hil. 1740. in niſter of a 
caſu Burton and Maloon, Barnard. Chan. Rep. 401, 403. = was i 
| 5 cable Cr 
| | | c | 
preventing an order for a deſendant's appearance being pulbiſhed in ud pans. TP 


the above ſtatute. 
For was it once allowedthat it ſhould be ſufficient to make afliday't in ſuch a gen- 


| Manner as above, the act would be of the moſt dangerous conſequence that i; po. e. ce 
Per lord Chan. Ibid. 403. 5 9 5 | 


(K) Bills of reuivor. a8; 


1. A Decretal order was pronounced in 1657, and three years Free. 3. -. 
after a final decree was drawn up, reciting the decretal{%75, i: >. 

order, but part of the matter thereby decreed was omitted in the 4 nf 
decretal part of the decree itſelf; the final decree was ſigned and Chan. . 
rolled, and ſoon after the defendant died. A ſci. fa, was ſued S. C. f. 
to revive, but plaintiff diſcovering the omiſhon, and tha: he could was 64: pics | 
not have remedy that way, or could mend the decree as defective = . 
dy ſurpriſe, (the defendant being dead) upon motion he exhibits | 

bill of revivor, to revive ſo much as was omitted; and in truth 
the words of the bill extended ſo far as to revive the whole decree. 
lt was pleaded that the decree being iorolled, a bill of revivor did 
dot lie, but a ſci. 8 plea over- ruled. Mich. 15 Car. 2. Wil- 
las and Arthur, MS. rep. RE 


— 


— 


— 


Bitts. : 
2 A. brings his bill againſt B. and C. who put in an inſuſtcies 
his 


= 


aniwer, and preſer their croſs bill againſt A. B. 
— their bill in nature of a bill of on 


againſt A. ſhall not go on till C. has anſwered A. “3 bill 
Mich. 1714. Child & a, affignces of Evans, abd Frederick, 
Will. Rep. 266. 1 ered £0 : 


;ng the. | $+ Bill was diſmiſſed with Coſts, which were taxed ; a bill cf 
it rewvor was brought for (theſe) coſts, but on demurrer i 

not lie. Per King C- Hil. 1725 Thorn 

d Pitt, Sel. caſ. in chan. 54. TEL | 


' . 
0 « 
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to them canhot revive ſor that, at mug 
tuned and liquidated to a ſum certain. for then it be 
11 „ it ſo much out of the court, but the 
to the proceſs. of the court by ſubp ena, 
rule, that unleſs in account, where both 
parties are ators, they cannot revive ; ſaid he knew no inflance of revivor ia ſu-h a cak 
as this; that it was vry odd, but the rules of the court muſt be obſerved. Ibid, 


Tor more of revivor, vide (B) P. 2.—Alſe P. 72. Ca. 12. 


1 ee Bill. to examine witneſſes in perpetuam 10 
8 é memoriam (a). 

P. 417. & 9. ben y "I = ; 1 
” 1, FYN a bill to diſcover title to land, and for an account «> 
hy the profits, and to perpetuate teſtimony, &c. Defendant 
His lordſhip anſwered as to the title, and demurred as to the perpetuating er: 
TE dence, in rd the plaintiff might briog His ej t. and ex- 
an affidavye amine bis witneſſcs at the trial ; and upon affidavit ¶ annexed} 
the demurrer that the plaintiff's witneſſes were infirm ard unable to travel the 
would have demurrer was over-ruled by the maſter of the rolls, and after une, 
been good, it by Cowper lord chan. on a rehearing. Hil 170g. Philips axd 
——— Carew, 1 Will. Rep. 117. 3 


181 2. J. S. brought his bill for a commiſſion to examine his wit reſſes 
In per petuum rei memoriam to eltabliſh his ſole right of ſiſhery, ſup: 
veſting that the defendant pretended a ſole tight of fiſhery, and 
th:eatened to bring addons, and diſturb plaintiff when all his witne'- 

ſes ſhould be dead. Defendant demwred; for mat J. S. had not 
verified his title at law and therefore had no right to bring bis bil 

in the firſt inſtance. Demurrer over-ruled (a). Trin. 1720. Duke 


Lende . of Porſet and ſerjeant Girdler, Prec. in Chan. 531. 
taken and a- | Ne he | 
| greed to by the court, that if one that is out of brings ſuch a bill, a demurrer wil 


| be good, becauſe be ought firſt toxftablifh his title at law. But where the plaintiff ſuggeſted 

taat the deſcnd nt tureatacd to diſturb him, &. when his witneſſes ſhould be dead, if the 

nefendant not 0.ly, threatued bot actually did diſturb him by fiſhing, &c. daily; in fuct 

caſe the d-ſencant ſhould plead that be did daily di intiff, and therefore the plaintiff 
. * if 


1 y diſtur 
ſhould ſeek remedy at lad ; Or If the plaintiff had ſhewn in his bill (a) tha deſendait 
hai aRually diſturbed him. then the demũ ter bad been proper, but not for barely threat 

lung - 1:4. —Vy0s and Hatty before Wrigh. lord keep, was cited, where a bl of tit 
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kame vature * * . on, and 
1 by : A : 
therefore had his remedy at law. IDid. 5 has OT 


Buols and aatheri. ' Vide Tits Ie, P. $22. C. 2. P. 523. 
ö C. 5. Reference P. 697. C. 1. * 
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(A) Of voluntary Bends. 181. 
(B) Of bonds of refignation and criminal converſa- 


nur By 3 
econt'. 184. 


e bonds. 187. 

ors and ſureties. 188. 

(F) In what caſe a defect in a bond will be ſup- 
| wy © rs 

(G) Bottomry bonds. 189. 


(A) Of voluntary bonds. 


S. e:2cutes a voluntary bond for 5000 l. to one of his 
I., daughters, without any condition, and payable immedi- _ 
ately (5), but always kept it by him ; and there was 

the cauſe that this bond was entered into to protect him from 
10g taxes for his , and fo underſtood by this da 


PV, fraud 


without the bond. Per 
Prec. in Chan. 182. 


allowed, becauſe there| \f ||: || | 


in (HT 
ſome proof in 425 — 
ughter z and camvention jn 
by will he gives portions to all his daughters, and dies. This bond obtaining the 
decreed to be ſet aſide, this daughter being equal Ce) to the reſt bond, yet it 
lord Keep, Hil. 1701. Ward and Lant, pon 1 
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2 A ſon in plentiful circumſtances gives his father a bond to pay 
him 120 l. annuity for life; if done freely and without coertion, 
good. So decteed by Parker C. Hil, 1719. Blackborn and Edgley 

Go 2 corenaat & econtra, 1 Will. 600, 60). 
to paya ſum 3. A bond to pay a ſum of money * the death of A. B. 
of money i iſſue of his body, will be good, Said per lord chan. Mac- 


when there clesßeld, Mich. 1721. 1 ill. rep. 750. 
lure of iſſue 


of the body of B. would ſurely be good Said per lord Parker, Trin. 1719. Ibid. 566. 


4. Where a voluntary bond is given by the huſband to truſtees for 
his wife's benefit, equity will e ſuch bond even to debts on 
ſimple contract, but will admit it to be paid before legacies. De- 
creed by Sir Joſeph Jekyll, maſter of the rolls. November 17, 1730. 
Williams and Sawyer & al', Rep. of Sel. Ca, in chan. &c. 6. 

5. Any voluataty bond is good againſt an executor or adminiſtra 
tor, unleſs ſome creditor be thereby deprived of his debt ; but a 
real debt, tho by ſimple contract only, ſhall have the preference. 
Per Sir Joſeph Jekyll, maſter of the rolls, Mich. 1733. in caſu 
Lechmere and earl of Carliſle & al, 3 Will. rep. 211, 222. 

6. J. S. having a wife who lived ſeparate from him, afterwards 
«rg matzied another woman, who had no notice of the former wife be. 


the bond had ing alive, but it being diſcovered to the ſecond wife that the former 


been given to was alive, J. S. in order to prevail with the ſecond wife to ſtay with 


the ſccond wife him (about five or ſix years after ſuch diſcovery) gave a bond toa 


1 ponthe ficſt truſtee of the ſecond wife, to leave her 1000 1. at is death, and 
1 * then died, not leaving aſſets to pay his ſimple contract debes. On 2 
—— as bill brought by the ſecond wife for this 1000 l. Sir Joſeph Jekyll, 
2 recompence maſter of the rolls, (on time taken to conſider of it) decreed that 
for the injury this bond ſhould be poſtponed to all the fimple contract debts of J.S. 
_—— =_ Mich. 1734. The lady Cox's caſe, 3 Will. rep, 339.. 


oid againſt credaters (), much more, when given to one who was no wife, and upon ſuch 
an illicit conſileration, Per his - "a we 822 , {s) And therefore to be 


chargeable in Load defect of the perſonal aſſets, on 
appeal lord chan. Talbot held the real eſtate liable in caſe of a de- 
fictency in the perſonal eſtate, and decreed, that if the ſame ſhould 
fall ſhort, upon payment bf the arrears and growing payments by 
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a bent part (of the real eſtace +) when of age, the oligee be de voluntary 7 
Re) g upon the bond at law. 11 December —— = 5 | 
1735" * *. ca. in eq. Temp. Talbot 153. point of pay - 


ment even to 
fimple contract ceditors, yet it muſt not be in a worſe condition than they are; its being 
voluntary gives the heir no right to ſet it aſide. For as the anceſtor might have per, | 
theeſtate away intirely from his heir, ſo, when he thinks proper to charge himſelf and his 
heirs, the heir ſhall be bound in reſpect of the afſets deſcended upon him from his anceſtor. 
Per lord chan. Ibid. 156.——His ip added, that leaving the obligee to ſue the bond 
at lau, where ſhe can recover but the penalty, and where the parol muſt demur until the 


heir (now but three years old) comes to his tull, age, would be delaying her much too long; 

and . after advantage taken of the in * Ed the daler recovered againſt 
the heir, he reſort zgain to this court to have the whole thing reconſidered, which is 
now as proper for the judgment of the court as ĩt would be then ; whcrefore he decreed, &c 


1 'Theſe words of, &c. not in the original. 


| (B) Of Bonds of refignation. and on criminal 183 


wy Preſented B. to 2 vicarage, and tock a bond of 300 l. 
20 conditioned to reſign after ten years, upon requeſt. The | 
vicarage was 50 l. per ann. The zen years expired, and the re- 
queſt was made. J. prepared a reſignation, and rendered it to the 
biſhop, who refuſed to aceept it, zy ing thefe' bonds were agtinſt 
| Conſcience, and void; and becauſe this in an action now brought 
upon the bond would be no plea, B. (be having undertakeir for 4 
third perſon, who, as was ſuggeſted, was a man of good cortverſa- Note; It was 
tion) exhibited his bill to be relieved againſt this bond, and to have Frovedthat 
an injunction. But the court would not relieve unleſs the patron f ye "ws 
had made ſome ill uſe of the bond, for the law allows theſe bonds to ra Ger, but had 
| W acer 
de good (a). But Price B. was not ſo very clear as to any judicial notrefidedupen 
act to be done by a third perſon. The party having done his en- the vicarage : 
2 the parſon bad three months time given him to reſign, = the court 
which if fie did, the court would grant a ſpecial inſun tion. Trin. ig, che Bart 
7 Ann. Steeper and Carver, MS. rep. FL they went upon 
was, 


the patron had not mage any bad uſe of the bond. Ibid. (a) Theſe bonds, tho' 
to eee, are good, and have been ſo allowed conſtantly ; and there are many 
caſes of it, becauſe they may be on good and valuable conſideration and not ſimoniacal; as 
in caſe the party takes a ſecond benefice, or for non-reſidence ; and a court of equity will 
inſiſt on theſe bonds where made on good cunſideration. Per Cur in the cafe of Turner and 
Hawkins, Trin. 4 Geo. I. in B. R. Forteſ. Rep. 351, 352 Bond of reſignation 


held good in B. R. 1 Str. 227.— A. on preſenting B. to a living, took a bond 
from him to reſign when C. came of age, for whom the living was 44 
” 


was of age, inſtcad of requiring a nation, it was agreed between 
ſhould hold the living paying 2 to C. B. pays it for 7 years, but refuſing to 
Pay any more, A. puts the bond in ſuit. B. applies for an injunction, and to have back 
his zol. per An n. lord Chan granted an injunction, not (as he ſaid) upon account of any 
defect in the bond icſelf, which he held good, but on account of the ill uſe that had been 
= $3 and as to the money, it being paid upon a ;acal contract, his lordſhip lef 
to go to law for it: Mich, 9. Geo. 1. Pecle and Capell, in Chan, x Str. 534, , 


2. Plaintiff and defendant having been at a fair together, about 
10 of the clock in the morning came 10 defendant's houſe ; defen- | 
dant went out; and his wife went with plaintiff up ftairs in order to! 
py: mim to bed, he being (as was fu nn 
Defendant; vie he returned found pff in bi bin g en the. 
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bed, and his wife lying upon it crying. The bill alſo ſuggelled, 
that the defendant took up an axe, and iwore that he would kill the 
plaintiff (a), upon which the plaintiff (being under terror) told the 
defendant he would give bim any ſatisfaction; whereupon it was 
agreed that he ſhould give' defendant all the money he had in his 
pocket, which was 168. and a note for 500 l. payable by 50 l. a 
year. A witneſs was called in to ſee the note ſigned, and the 
plaintiff told him it was a bargain for graſs. Defendant about three 
184 days after told plaintiff, that if he did not give him a better ſccu- 
tity, he would put the note in ſuit ; whereupon the plainuff gave a 
bond for the payment of 5001. with a warrant of attorney to con- 
fels judgment, and which was accordingly confeſſed. Atterwards 
the . fearing execution upon the judgment, ſurrendered a 
copyhuld for a further ſecurity. P.ainuft was taken in execution 
upon the judg nent, and to be relieved he brought his bill. Lord 
chan. This was a voluntary act of the plaintiff, and done, being 
conſcious to himſelf that he had done amiſs. And ii ſeems he u. 
ſober when he gave the note; for he told the witneſs, it was a 
| bargain for graſs ; ſo that he was willing to conceal the truth, which 
excuſe he had not been capable of making it he had been ſo drunk 
as the bill ſuggelke. It jury had given uamages in this caſe in ar. 
action at law tor entering his bouſe, &c. this court would not have 
relieved againſt the damages ; and his giving ſo many repeated aiſur- 
ances upon deliberation makes it ſtronger than any verdict; for it is 
ſo many confeſſions that the defendant was injured to that damages: 
( Bat upon and.gothing is ſo ſtrong an evidence againſt a man as his own acts, 
| the defendant's His lordſhip diſmiſſed the bill, but without coſts, ſaying plaintiff 
| anſwer and the had made Linked a hard bargun, rin. 7 Ana. Goodman 
proofs this did uſe. MS R |. TRY 
not appear, and &c lie, 4 8. geh. ä | = 
but on! „ jo "IE = | 
W tit 54 deſendant took the plaint ſf's clothes, and threatncd to throw them out of doors if 
be did not go zway. Ibid.—Gilb. Eq. Rep. 9. Mich. 7 Aun. Woodman and Skuſe 
S8. C. flates it thus: defcadant coming tiome findg the plaintiff naked, and juſt going to 
{ bed to his wiſe; he thereupon gets a hote from him for 5001, which was in June, and 
in Auguſt the 2 gives him a judgment, and in Od ober following ſurrenders copy- 
hold lands to him by way of further ſecurity. The plaintiff brought hus vill to have the 
| ſeveral ſecur it es delivered up, alledging a contrivance to catch him in that manner; that 
| Le was drunk, and did not know what he did; and that defendant with an aze threatned 
to cut him in pieces, fo that he was under terror, and that defendant himſelf had ſaid in 
company, that theſecurities were for money lent. Lord Chan. obſerved, there was no proof 
| of a plot to catch the plaintiff in this manner, nor that he appeared to be ſo diſordered or 
| trighted for he continued in the ſame mind when he was in cool blood, at the lcveral times 
: giving the three different ſecurities; and it was proved that he joined with the de- 
fendant in giving out that the note was for a bargain of graſs, ſo that he knew what 
he was about, and had a mind to conceal R; and that the defendunt's ſaying in com- 
pany it was for a bargain of graſs, made the plaintiff's equity the worſe, for it was a ſign 
tie defendant was ſo juſt as to keep it a ſecret, which was certainly the intent of the bar- 
| gain it ſhould be. If a jury in this caſe had given damages, this court would not relieve ; 
and why ſhould it when the plaintiff himſelf has three times given and aſcertained damages 
| acainſt himſelf ; ſo diſmiſſed the bill, but without coſts, becauſe the defendant had bragged 
orf his bargain, which was a ſign he thought himſelf rather over-paid, and therefore lord 
| chan. taid, he would relieve againſt the penalties. Another MS. rep. S. C. almoſt in 
totidem verbis with Gilb. eq. rep A. was caught in bed with B,'s wife. B. who 
caught him, having a ſword in his hand, was about to kill A. who was naked and in B.'s 
power, but upon A.'s defiring B not to take that advantage of him, and ſaying that he 
would make him reparation, thereupon they went into another room, where A. gave B. a 
note for 100 |.—The money growiug due, A, excuſing payment, gave his bond for it, and 
W afterwards brought his bill to be relieved. Lord Cowper declared that if the matter had 
reſted on the note which was gained by a man armed from one naked, and by dureſs, tho' 
| it happened to be given in ſatisfaction fer the greateſt injury, (in which caſe however, the 
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he utmolt remedy the law would have given B. had been damages tq be aſcertained by a 
jury) be ſhould have made no difficulty of granting relief; but when A. had afterwards 
cooly, and without any pretence of fear or dureſs, entered intoa bond, he had thereby aſ- 
:ertined the damages, and ought not to be relieved. Said to have been ſo determined du- 


* the firſt tim e ot lord Cowper's having the great ſeal, but the name of the caſe is not 
— 3 Will. rep. 294+ Note (E). | 


(C) Bands relieved againſt, & econt'. fee Williams 


and Jones an! 


1. T S. in conſideration of 100 l. given him in his father's life - tower ps th 
. time, gave a bond for 600 l. to be paid within a year after Rey. 275. 

the death of his father, (to whom he was heir). This bond being 

med, J. S was relieved per lord chan. he repaying the 100 l. and 

intereſt, Hil. 1680. Varnees's caſe, 2 Freem, 63. g 

2. The bill was to be relicved againſt a bond given for maney 
won at all fours, Plaintiff was a diſtiller, and nt a apſter 22 By 
at a bowling green ; and it appearing that the defendant laid the — 3 
cards, RO the knave of clubs (which was Jack) ſeveral xighey S. c. 
mes together, and being an unreaſonable ſum for ſuch perſons to accord. 
renter, plaintiff was relieved, and the bond ordered to be delivered 
up, altho* this caſe was not within the ſtatute, the bond being for 
— than 100 l. (a). Mich. 1698. Humphries and Rigbey, () For equity 

. | | aiwa 4 
een the ſtatute, where any fraud appeared. MS. Rep. ia S. C. —— 2 Freem- 

3. A, gives a bond to I. to his daughter in caſe he ſhould _ 
lave no fon living at , A. Gel. In wit being enſeint of 122 * 
a ſon; the queſtion was, whether the daughter ſhould have this nd adds, that 
900 l. And per Cur", ſhe ſhall not; and plainriff the ſon was re- altho' there 
leded. Mich 1698. {Gibſon and Gibſon, S. rep. | was no ſen ' 
lving-ut A. s deceaſe, ſo that it was not recoverable at law, yet that it could not be pre- 
fumed ta be A. at if alon was born after his deceaſe, the daughter ſhould run 


mus pro nate habetur; per Cuc': and ſq decreed that the 
the bond. Ibid. 224. . 


Rolls the caſe appeared thus: J. 185 


= U 
U 
= K N. 


had ans. e bad run 2501. in debt without 
his privity to part for goods, and part for money 
lent.” The wite letter to fhe learuſtreſs, deſiring her not 


atgy; wilden with the wie debt, but only with part; 
and that the would take cate 10 get fie ſecurity for the reſt ; and 
the incloſed a note under her own han far ſo much as the ſeam- 


payment of the reſidue ; but this was to be coqgealed from the huſ- 
band. The ſeamſtreſs comes to the huſband, and ſhews him the 
firlt note, and demanded valy part of her deft, which he paid, 
and ſhe gave him a full receipt; and then the huſband charged the 
leam(treſs never to truſt his wife more. After this the wife per · 
ſuaded the huſband's niece, who was lately come of age, to be 
bound with her for the payment of the reſidue, pretending chat it 
was a jult debt; and accordingly ſhe eatred into a bond for the 
payment of 125]. and the niece came to be relieved againſt this 
bond. For the niece it was argued, That this was a plain contri- | 
Vance between the wife and the ſe imſtreſs to defraud the niece of 
„mich money: for the wife having got as mich as ſhe could from 
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in this caſe.it appeared that the mother was quick at A.'s 


T 4 © 
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Vide (Q) P. 
125. Ca. 5. 
and the note t 


cdere. 


dence, viz. the receipt, which is a very 


tition; equity will fiot relieve againſt this 
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her huſband, could no longer ſupport her extravagances that yz, 
but makes uſe of this ſhift, to procure her niece to be bound with 
her to the ſeamſtreſs, ſo that by that means the wife might bare 
further credit to the value of the bond; and this was moſt cer. 
tainly the end of the contrivanc2; for it appears by the rej, 
from the ſeamſteſs, that there was nothing due. Lord chan. N, 
doubt butt caders do very often truſt without the haſband's conſent; 
but here the ſeamſtreſs did not only truſt the wife in the way df 
her trade, but did lend her money ; 10 that ſhe was aſſiſting iu the 
wife to get what ſhe could from her huſband , and the niece; wh; 
was but juſt come of age, was Ccrawn in to execute this bond, 
vhen there was no conſideration ; for there was nothing owing tg 
the ſeamſtreſs, ſhe having given the huſband a receipt in full, 
which is good evidence in law that nothing is owing. Now toac. 
count for this, they ſay, that the reaſon of giving this receipt wir 
to keep peace between the huſd and an- wife; and fer this purpyt. 
here produced two letters. But I muft go upon the better eri. 
pod evidence at law tl; 
there is not any thing due; fo the bond muſt be ſet aſide, and u.: 
decree by the maſter of the rolls affirmed. Hil. 6 Ann. Foul 
5- A creditor petrions againſt the allowance of a burkruy:”: 
certificate, upon which the bankrupt gives him a bord for pay. 
ment of his whole debt, in conſideration of withdrawing his pe- 
hond. Decreed per 
Parker C. Eaſt. 1720. Lewis and Chaſe, 1 Will. rep. 620. 
6. A. agreed for the purchaſe of tiniber ? and A. and B. boch 


entred into a bond that. A. his executors and adminiſtrators. ſhould 


. . not cut down under ſuch a fize; it comes out that A's name was 
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(2) Rule; Qui 
prior eſt in 
tempore. 
potior eſt 

in jure. 


orly made uſe of for B. in the agreement; B. cuts down timbet 


under ſre ; there can be no remedy at law upon this bord ; but it 
is a fraud on the ſeller, and felievable in eq. 

Butler and Pendefgrals, 13 Vin. Abt. . 
MS. Rey. ſaid to te Lord Harcourts. 


7. Ia che ſettlement made on the marriage of B. A's ſon, there 
is a power referved to A. the father to ſertle 2001. per ann. upon 
ory ite wc: be tool] marry, be paying 1000 to B. Th 
father treating about a fecond marriage, B. the ſon, agices with 
the fecotid wits rekitiofis to releaſe the 1cool. and accurdirg) 


A. 4 2) * 4 Gt 245. Ix : *- . 
does fd, (but it did not appear that the ſon's wife, or any of her 


relat: lis, were conſenting to fuch releaſe), and takes a private 
bond from his father'for the payment of this i ol. but this bon! 
was entred into by the father without the privity of the. ſecond wife, 
or any of her relations. Sir Joſeph Jekyll, Maſter of the Rolls, 
world not decree againſt this bond, becauſe it would be injwous 
to the ſitſl marriage, which being prior in time, is to be preferied 


(); and his honour faid, the only relief he corld give the Father 


.would he to award a perpetual injunction, upon payment of yrir- 
cipal, inteteſt and colte. Trin. 1730. 233 & Ux' and Ro- 
betts, 3 Will. Rep, 66. | aer | 


8. J. S. and his wiſe intruſted A. their eldeſt ſon {then an ir. 


fant, to che care of R. to at end him in his travels, and to prevent 


12 Mar. 1720. 
131 Lites it a 
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of age, was prevailed on by B. (then in the ſervice) to Ma" gives a 
FED hand for 1000l, which was prepared by B. and kept bond, if there 


be no fraud or 
et from the parents. There were of the weak capacity breach of truſt 
of A.and that at that time he was == raiſe money to pay off in * 


the bond. The original bill was to recover the money on the bond, ing it, equity 
vhich was alledged to be miſlaid, and the croſs bill was Ws he 29 Ee 
relieved againſt the bond. Sir Joſeph Jekyll, maſter of the rolls, enly for the 
(tho' a new caſe) ſet aſide the bond as obtained b y freud and a earner of 
breach of truſt ; and B. in his anſwer to the croſs bill having ſet forth the obiigor (5) 
that the bond was miſlaid, his honour decreed him to releaſe it. if he be com- 
Mich. 1731. Oſmond and Fitzroy and Duke f Cleveland, £& 38 
1.22 june 1734. Decree afirmed by Talbot C. and ing we 
the 51. depoſit ordered to be paid to the Duke. 3 Will. Rep. 129. the fe 
| | people's un- fo 

capacities, there being no ſuch. thing as an equitable i ity, where there is a le 
. n _— 
or not near ſo much as Is 
caſe there appears to have been a truſt 
3 

1 


ade , by being of age, then he ſtood moſt in need of the care of the ſervant. A breach of 
truſt is of itſelf evidence of the greateſt fraud, becauſe even a careful man is apt to be off his 
guard when dealing with one in whom he repoſes a confidence. A 1000l. was an exor- 
bitart gift from ole who had no means of paying it. The ſecreting the bond from the pa- 
rents is alſo a further evidence of fraud j and young heirs even when of age are the care of 
this court. Per his honour, ibid. 130, 131. (5). The having been in drink is not any 
reaſon to relieve a man againſt any (bond or) deed or agreement gained from him when in 
thoſe circumſtances, for this were to incourage drunkenneſs (c); ſecus if thro' the manage- 
ment or contrivance of hina who gained the deed, &c. the party from whom it was gained 
was drawn in to drink. By Sir Joſeph Jekyll at the Rolls, Johnſon v. Medlicot, May 29, 
1734. J Will. Rep. 130. in a note by the Editor. — (c) Rule; Omne crimen ebrictas & 
incendit & detegit. A drunkard who by his own vicious ac depriveth himſelf of his me- 
mory and ing, ſhall have no benefit or privilege as being non compos mentis 
either to him or his beirs; a drunkard who is voluntarius dzmon hath no ben or privi- 
lege thereby, but what hurt ur ill ſoever he doth, his drunkenneſs „ vateth it» Co. 


Lit, 247. a. Vide 4 Co. Beverley s cafe. Rule; One may not ſtultify 


9. Plaintiff, a poor man and illiterate, ſuing for an eſtate, gives 

a bond for a 10001. (to the defendant, who ade him with ſma ll 

ſums, and took ſome pains in the affair; and the bond was ob- 

tained by preſſing the plaintiff for payment of what was ex- 

pended, and taking advantage of his i 1 Lord Chan · de- 

creed the bond to ſtand as a ſecurity only for fo much as had been 

aually laid out with intereſt; and left the defendant at liberty to 

bring bis quantum mervit for what he deſerved for his pains and 

trouble. Trin. 2735. Proof and Hines, Caſes in Eq. Temp. 187 

. | „ | 5 This is but 

10. E. had for many years been a ſuperviſor of exciſe by the one agreement 

procurement of R. and R. had promiſed to procure him to be made altho reſpec - 

clleor, upon condition that E. ſhould pay R. 10 l. per annum ag two pe- 

ſo long as he (E.) ſhould continue ſuperviſor, and agyl. per annum _— * 

ſo long as he ſhould be collector, and the condition of the bond cd he 5 

was accord'. E. paid one 10l. and died inteſtate, and then R. office of ſuper- 

ſued the bond againſt E. s widow and adminiſtratrix, who brought viſor, and that 


\ 


| caſe. Per lord chan, Ibid. 141, 142 —3 Will. Rep. 391. 8. C. itates it. NE 
hond be delivered up, and an injunction, &c. and tho' this was a uew cafe, the defer. 


there may be good ground to couſtrue it within the (-} reaſon and mil-tuef of that law, 
which ny dirs, r2medial than a one. Per lord Chan. in S. C. 3 Will, Rep. 393. 


under the ſame remedy e * betore. 3 Will. 5 J in 2 note. 


267. pl. 218. 


cor .— t Vol. 


* by 3 intended huſband to pay hun 2001. in cale the daughter ſhould die 
1 SKY without iflue:male in the life-time of ber huſband; 


Late 536. 2. Marriage brokage . hare been. | confemned] in, 
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ot procuring 2 bill to ſet aſide the boud, and; to have the. 10 l refunded 
the collector. Lord chancellor decreed the bond to be cancelled, and a 


ſtup ; andthe . Mich. 1735. Law and Law, caf 
nn Fo Te. 125 2 * * es in Eq. Temp 


a). 


1% to pay two L 
ſeveral ſums ; 

the office is certainly within the ſtat. s Ed. 6. (5), for it concerns the king's revenne, and 
cannot be executed by deputy ; and the ſale of offices wichin that ſtatute = om ce | 
And altho' this be not directiy a ſale within the ſtature, yet it is in eftect OG 
little or no difference between a commiſſioner's taking = ſum of money, — 

ſon's taking it to influence. the comauthoner. The iuconvenicncies are the 7 — 
thereby the perſons appeinting are deceived, and fo is the publick ; and tere is a very 
Arong preſumption that the perſou ſo 1 is not duly qualiiied for the execution of the 
office; and here it appeared that the obligac was ſuſpended ——' ho* penal laws are 
not to be extended in equity as to penalties and puniſhments, yet if there be 4 T Ge mul. 
chief, and a court of equity ſees private contracts made to clude laws en ted for the publica 
good, it ought to intetpoſe Marriage brokage bands fall diretly wuhin the reaton of thy 


ſor B. a ſuperviſor's place in the exciſe, and in couuderation thereot B. gave a bond tin p- 
him 101. per ann. as long as he ſhould continuc in the office. Lard chan. decreed that the 


dant was ordered to pay coits. Ibid. 394. 
(s) Note; It does not app-ar by the reporter Temp. Talhot a hether this matter wad 
creed or not. And Mr. Ferre Willms takes nv notice uf it. 
(5) Tho' the exciſe way no part of the revenue at th: time of making this Natute, vet 


(-) it is no ne thing, but uſual that an intereſt raiſea by a ſuoſ:quenc ſtatute thoutd be 


Prec. in . 1D) of marriog brokage bonds, 


Mich. 1708. 
Aa. 8, C.ne- a 8. oy will gives his niece 12001. nano, but antece. 


dent to the marriage her father takes a bond from the then 


daughter did 
teat and Al- die without iſſue male, living ber huſband, the father ſued the 
len s. P. and huſband at Jaw upon the bond, and'the huſband on u bill vas relievel 
122 * againſt this bong ; for it appearing that no money was paid, not any. 
* cunſideration tor entring into it. the court took it to be ĩꝑ nature of a, 
Veſ. 375. 2 marriage broka A and therefore ordered i it to I Fs x up. 


Atk. 535. 3 Mich. 1708. a MS. Rep. 
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Bond: or obligations. 1 


(E) Concerning co-obligors and ſureties. ö | I 


Gave a bond to B. in 10001. for payment of 4801. after-- 7 

„ wards A. and C. as his ſurety. gave a bond to B. of zool. 187 
ayment of 100 l. and intereſt, as a further ſecurity for ſo much | 
e 480 l. Then A. affigns to B. a judgment of 540). o- e | 
+ {atisfation of the debt, and B. received {everal ſums on this | 
nent, and 80 I. part of the judgment, was paid to A. by B.'s 
at; and if this ſhould be reckoned as paid tb B. at leaſt ſo as to 
ente C. pro tanto, was the queſtion 3 and lord keep, held 
« ſhould not, becauſe that this aſhgnment was but of the judg- 
2s 2 further ſecurity for the due on the 1000l. bond: 
sthe obligee had got it, ſo he might releaſe or diſcharge it, as 
ought fit, and the ſurety is not hurt by it ; otherwiſe it would 1-1 
the money had been once aQually paid to B. and after lent [ 
.oA. Sodecreed an account to be taken of what was due on \ 
cool. bond, and what on the 2091. bond for principal, 7 
## and coſts, or ſo much leſs as rem.ined due upon the 1000 l. 


Vide P. 168. 


ud the 200 l. bond to be delivered up. Mich. 1700. Halford 16. 2s. 
Byron, Prec. in chan. 178. the notes 


Too obligors in a hond bound jointly and ſeverally, and one there. | 
the executors of the decraſed abligor may be ſued in equity 
te debt, without making the ſurviving obligor a party. De- 
| per lord chan. King. Mich. 1925- Collins and Griffith, 2 


. Rep. 313. 
In what caſe a deſect᷑ i na bond will be ſupplied. 


Ty for 5001. was ſcaled and delivered by defendant and n 
I B. for whom defendant was to be bound, but C. who 1 5 | 
the bond left out defendant's name; the obligee (having firſt Hil 
d down the bond) ſhewed defendant the condition with his e 
and ſeal and demanded the money or freth ſecurity, which he | 3 N 
ed to, but afterwards finding the miſtake, he refuſed. The | 

* to be relieved againſt the fraud in C. and to have a perform- ' 
of the defendant's laſt agreement. And per lord keep. de- | | 
nt's hand and ſeal is ſufficient evidence for equity to relieve ; F 
lecreed againſt the defendant upon the firſt agreement; but | 

forty-aine (a) years is not a ſufficient time to ground a pre- | 
on in equity, as defendant would have it, his lordſhip ſaid, („) The 18 
lac _ take an iſſue, and 22 or W Ha way plaintiff had NL 
1710. Croſby aud Middletoy 5 fon & al', Prec. in chan, not proved 

=—_ LY * 2 = 

7 3 3 | made or in- 

paid on this bond ſorty- nine y aſt, and therefore defendant inſiſted, that tb 

de a ſufficient time to ground a — of payment even at % prive, Idid. 310. 


) Bottomry 


- 
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ILL to be relieved 
; tioncthat if the ſhip — bod, ſha 


tum to W NN 
| manths, not being taken or loſt by inevitable accidents withia 
time, then the money to be paid, &. The ſhip was detzing 
Port py 3 in India by embargo by 22 Mogul, ſo tha 
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Charity. 
e XVII. 
Charity. | 


| What ſhall be a good charitable uſe ana appoint- 
nent, and how favoured; And where a defect, 
e. hall be ſupplied in favour cf a charity. 190. 


| What ſhall be a breach or miſimploy ment of a cha- 
rity ;Of a commiſſion to inquire into the ſame ; 


AA here concerning truſtees of a charity. 198. 


tf the right of nomination io a charity. 201. 


) Concerning commiſſoners of charitable uſes 2 5 


Ke. 201. = 


What fhall be a good charitable uſe and appoint- 
ment, and how favoured ; - 


And where a 


And here of proceedings and exceptions to decrees, 


defect, Ec. ſhall be ſupplied in favour of 4 


cbar ity. 


T was faid, and not denied, that if a man deviſes 2 ſum of 

money to ſuch charitable uſes as he ſhall direct by a codicil 
annexed to his will, or by a note in writing, and afterwards 
$20 direction either by note nor codicil, a court of equity hath 


MS. rep. S. C 
accord. 


— a „ 


190 | - Barity. 


power to diſpoſe of it to ſuch charitable uſes 2s they ſhall ui 5.4 
and ſo it 2 1 Mr. Wers 20d 240 tho' bef 
ot one Jones; but 1 . will points at any particular chag. 
for 5 of a ſchool-maſter, or poor * rg. and Har 
ought not to direct it to any other purpoſe but ſuch as is point, 

ra) tule; the will (a); as if the deviſe ſhould be for ſuch ſchoul as he 6, 
Charity toe int, and he appoints none, the court may apply it for 

N ſchool they pleaſe, but for no other purpoſe than a ſchool. 

1 1702. Anon. 2 Freem rep. 261, 262. 

AL 2. Tenant in tail, remainder to a charity, tenant in tail doc, 
rail by a recovery, and dies without iſſue. The attorney zg 
| brovugh: a bill to eſtabliſh the charity ; Harriſon who claimeſ 
the recovery pleaded it. Eaſt. 8 Ann. Attorney general ad } 

riſon, MS. rep. | | 
3. J. S. by his will gave his executors 2000 l. to be 
putcd of by them, to his poor relations, (for whom be 
not provided by his will), according to their diſeretio 
| cConſcience, within fix months after his death: It wa , 
that the ſlatute of diftributions might be the rule and m 
of diſpoſing of this charity. Lord Chan. faid, he 
1 not reſtrain it to the next relations, out poor relations, 
191 ere ſecond couſins, mult be included ; not that he would ect 
to this degree; for there may adeplorable caſe bappen that may| 

©. inducement to a court of equity to go beyond the ſecond d 

there may be other relations intitled to this charity, as well x; 
| before the court ; there ore let the parties come before the n 
and other relations within the deſcription of the will, and 
their claims He ſaid, he did not mean by this decree to 
diſcretionary power from the executors, which was given the 
the teſtatot; and therefore ordered the executors to appoint he 
{ons and proportions of their dividends, according to their dil 
and conſcience; and if they refuſe ny relations, as not with 
deſcription, the maſter to take the reaſons of fuch refuſal ; fore, har 
though this court will not deprive the executors of their pong 
it will ſuperintend ther, and ſee that there is no abuſe of th 
rity- The relations parties to this ſuit to be examined upon 
whether they do know any other relations that are fit objects. 
charity,——A diſpute ariſing concerning colts, loid chan, 
What charges the parties have already been at muſt be paid: 
the eſtate at large, but the future coſts out of the 2000 l. 


latrix li 


ok notic 

Ann. Anon. MS. rep. ſe hoſp 
4. A wife having power to diſpoſe of her perſonal eſtate, Nm C y 
only comprehended the perſonal eſtate ſhe had before marriage the rol 
getting into poſſeſhon in a ſecret manner after marriage of: 1 425 


perſonal eſtate at her father's death, conceals it from her hut 
| and aſterwards by will diſpoſes of it to charities ; yet decretl 
| what was fo concealed ſhall not be made good to the huſband 
| to diſappoint the charities. Mar. 11, 1711. Pilkington ad 
. | Ho bertſon, 4 Vin. Abr. 483. pl. 23, | 


Charity. 191 


A deviſe of 20 l. per ann. out of dh tes charity, 
3 a ow ſtatute of frauds, is not good as an appointment ( a) * <Q rep. 
4 Eliz. Decreed by loid chan. Harcourt, Trio, 1714. Jennor EO rr 
d Harper. Prec. in chan. 389. | with prec. in 


1 Will. r 
1. 8. C. ſays, the deviſor was tenant in tail. 1 Salk. 1613. Trin. 1714. . 
arper 5. C. ſays, a devite of lands not in writing, to charitable uſes, or without three wit 
ſes, is void; and the ſtat. 43 Eliz. which favoured appointments to charities, is now re- 
aled pro tanto, via as to the want df four witneſſes, by the ſtatute of frauds, which requires 


ree witneſſes. —— 


ute of 32 H. 8. as much requires that a 
une of frands and perjurie s it is required 


it 


Harper, 
by deed; — 


viſeda rent of 10 |. per ann. out of lands to a charitable uſe, and wi 
ould put it in writing, which he did; and decreed that this i 
For tho” a rent cannot be created without deed, re 


6. A. made a ſettlement of lands, with power of revocation by Prec. in Chan. 

nung to be executed under hand and ſeal in the preſence of three ee ry 

meſſes, and not being menial ſervants ; and in her illneſs by letter f Vel 

fired a deed of revocation to be prepared, but died before it was eq. ca. abr. 20. 

ne, having by will given part of theſe lands to charitable uſes ; ca. 13. S. C. 

d decreed at the rolls to be good as an appointment upon the act but not 5, L. 

parliament, tho' there was no revocation. Eaſter 17919, — 

poot and Penrice, Gilb. eq. rep. 137, 138. 3 

7. J. S. by will gives 5 | per ann. to all and every the hoſpitals, 192 

thout ſaying where the hoſpitals were) and it was proved the 

latrix lived in C. where there were two hoſpitals, and that ſhe 

ok notice by her wiil of two hoſpitals in C. it ſþall be taken to be 

eſe hoſpitals, and not to extend to another hoſpital about a mile 

m C. tho? founded by the ſame perſon. So decreed per maſter 

the rolls {b), Eaſt. 1718. Maſters and Maſters, 1 Will. rep. - 

way. FT, (3) Notwith. | 

| | — Ava 

[- * | = SOD objected, that 
court ought not to go out of the words of the will, and confine t —_ words (all 
pitals) tothoſe in C. ouly, the place where the teſtatrix lived; and the court decreed as 
the rather, becauſe theſe charities, if they prevailed, would be perpetuitics of 51. 

an, and by that means creat? a deficienzy, and conſequently in a great part defeat the 
of the will, as to plain legacics, in favour of thoſe that were doubtful. ln ſome part 

the will it was writ hoſpitals. and in ſome ſpittals. Per Cur”, It is the ſame thing ; for 

W it tle ibbreviatict of boſpita!, d from thence came the ſpitt il ſermons, Idid. 436, 


"at 


brought into 


den all the 


dy being preferred ſhould fru 
veral of the teſtator's poor 


abate in proportion as well as other 


Day 1; field in Middleſex, with 201. 5 poor of Enßeld; 20 
totidem verbis an infotmation being | to make divers lands in Enfield liz, 
fofar, buta4ds, to the charity, leaving out the Chigwell lands ; it was objected thy 
that part of the Chigwell lands ought to contribute, and the owners thereof A 
thus charity made parties. Lord Chan. Parker ſaid, This was in nature of ; 


in Eſſex, and in x, 


| beug igel fix PIEa in abatement. and that unleſs it be inſiſted on in the anſwer, aud 


poor pefſonsof the owners ſhewn, he would put the owners of Enklg 
the pariſh of lands to tate the labonring oar on themſelves to find out the Chigw«l 
Enfield, lord lands, and to bring their bill for that 


. tinguiſhable or 
ents ofEngete loſt the Chigw 
to be witnei - reaſon why it ſhould loſe the Enfield lands alſo. Hil. 1719. 


—_— Auarney general and Wyburgh & al', MS* rep. 


tereſted (5), as : | ; | | 
being . cated. in the poars rates ; and tho' it was urged. that they might be lodgers there, 
ti · 


perſons not contributing to the rate, and that it was incumbent on theſe who took the 
ccption to make out the contrary ; and 


* 


pariſh of Enfield, yeoman muſt be intended 


whether the lands. were liable to the charity. Ibid. 600. 


a (6) Rule; A party 
intereſted may not be a witacſs Co, Lit. 6. b. 7.8 ” 1 


And his lord· 9. J. S. and others ſubſcribed to a charity ſchool at W. for bop; 
ſhip ordered and girls, which ſubſcription was only during the pleaſure of the be 
that this legacy nefactors. I. S. delighted with ſeeing theſe charity children, de- 
ſhould be clared he would leave them ſomething at his death, ere was allo 
court with in- # free ſchool in W.——]. 8. by will gave 500 J. to the chariy 
tereſt from the ſchool, and ſeveral pecuniary legacies to his poor relations. Parker 
end ol the year C. ſaid, that tho the free ſchool be a charity ſchool, yet the charity 
after the teſta- ſchool for boys and girls went more commonly by that name:; aad 


| tor'sdeath;and_ _ the teſtator was fond of the latter, and declared he would lear 


in caſe of a de- | ns 
ener ofaf. them a legacy; therefore that, and not the free ſchool, is intitled 
2 thereto. Mich. 1720, Attorney general and Hudſon, 1 Wil. 
pecuniary le- rep. 674- | | | ep : 
23 | 


| that bs thecharity (+). azothers, were 10 abate in proportion ; for tho' the Romans preſere 


cy to others, yet our law does not: they being all but le 
by the teſtator to be paid, it would be hard that one of then 
all the reſt; s, the other legacies being given to ſe 
relations, they are charities alſo And it being objeded, 
that on the failing of the charity ſchool the charity ought to revert to the founder, bu 
lordſhip gave liberty to the parties in ſuch caſc to apply again to the court. Ibid. 675. 


a pious or charitable 
gacies, and cqually inten 


(e) Legacies to a charity, (on a deficiency of aſſets) tho preferred by the civil law, are v 
5 Ry AY iary legacies, for they are but legacies. Vic 


Tate and Auitin, Mich. 1714. 1 Will. rep. 265, and Maſters and Maſters, Eaſt. 1718, 


| ibid. 421. 422. But the ſpiritual court gives the 8 to charity legacies; 11 


in ſuch eſe lord keep. North. would not injo:n 


Vide 1 Vern. 230. Ficky 
and Bond. : 7 


10. he rererſion in ſee of divers lands, on which 70 |. per an. 
rent was reſerved, was given to the corporation of Coyentry, 


” % * 
— 4 , 1 — 1 22 
— 227 


a ' : for at this diſtance 
0 re time (the charity being in 1651) the lands may be loſt, or 2 
p Te e ee, und if ur d tn 
lands, it would be ſtrange to make uſe of this x 


per Cur', The witneſs being deſcribed to be of ti 
rats. unleſs the contrary be made appear; wherefore it was lent to the maſter to inquire 


the w 
expire 
applie 


void, and 
over is ne 
ilterat i. n 
court on 
the demu 


14. |. 
ecutors 3 
aiteſted 
his eſtat 
employe 
God's w 
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riled that 
ir inch ne 
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J L419 bet 


eth, 


Lor. 


ihe whole 7ol. appointed to particular charities; afterwards the leaſe 
expired, and the rents were greatly increaſed z the overplus ſhall be 
applied to the augmentation of the charities, and not for the benefit 
of the corporation, Mar. 8, 1920. The Mayor of Coventry and 
the Attorney General, 4 Vin. Abr. 492. pl. 28. 

11, Urged that in caſe of a charity, (where the moſt ſpeedy and 
Jeaſt expenſive method ought to be purſued,) iſſue ought not to be di- 
rected, but the court ought to decree upon the proof. Mar. 25, 1721. 
Biſhop of Rocheſter and Attorney General, 4 Vin. Abr. 5o1. pl. 12. 

12. Information to eſtabliſh a charity of lands given by will 

inſt the heir at law of the deviſor, Defendant by his anſwer 
did not inſiſt upon his title, nor did he expreſly diſclaim z but his 
counſel at the hearing had no inſtruQtion to inſiſt on defendant's 
tele, er to pray a trial at law; and thereupon the court decreed 
the lands to the charity. Upon a rehearing, defendant infiſted upon 
his title as heir at law, and that the deviſe was void. But Maccleſ- 
beld C. would not now allow defendant to infiſt upon his title, ſince 
he had waived it at the hearing, but ſaid, he was concluded by it; 
and tho' it was admitted to be a doubtful caſe, he would not ſuffer 
counſel to argue it, but affirmed the decree, Mich. 9 Geo, Attor- 
ney General and Arden, 4 Vin. Abr. 492. pl. 9. | 5 

13. A. by will deviſed an annuity of 50l. er Aun. and alſo 1col.1t wa ſaid that 
in money to B. and his heirs, and if B. died without heirs, then to athe remainder 
charity, B. died without iſſue in the life-time of A. and then A. died; uebt 10 e ſup⸗ 
the will void as to the whole, and the charity cannot take. Kin 3 
Chan. Trin. 1726. Attorney General and Gill, 2 Will. Rep. 369. lere 8 
Suppoſiog it void if given to a common perſon, ſo ſhall it be allo when given to a ch iricy, That 
the ceviſe being to B. and his heirs, and if B. die without heirs, to a charity; ſuch deviſe over! 


void, and the word heirs ſhall not be conſtrued to ſignify heirs of the body, where the deviſes 
over is not inkeritable; and the Heath of the firſt devilee (B.) in the life time of A. can make no 
ulterati--n, if the will was void at the making. Ibid. 370. Note; this cauſe came before the 
court on a demurrer, and Fer Lord Chancellor, this cauſe comes before the court à“ fully upon 
the demurrer as it would do upon the hcaring, and ſaves charges to the parties, Ibic. 371. 


14. J. S. by will duly executed gave his eſtate to B. his heirs, ex- Agrther ME. 


ecutors and adminiſtrators, and by a codicil written by himſelf, but not Rep. Trin. 
aitcited by three witneſſes, declared the uſe to which he wouid haves Geo. 2. S. C. 
his eſtate applied in the words following: © I would have the fame*2Y* — 
employed forthe encouraging ſuch nonconformiſts miniſters as preach eg by che Attor- 
God's word in p!..ces where the people are not able to allow them aney General for 
the performance fa c} arity given by a codicil annexed to the teſtator's will, by which he de- 
viled that what fhon'li :emain and be the refiiue of his eſtate and eſſecte, be given tor encourage 
ig inch non-cor; 2: 01:ng miniſters as preach God's Word in places where the people are not able to 
allow them ſufficicut 204 ſuitable maintenance, and lor the encouraging ſuch as are deſigned to la- 
bour in God's vineya d as difienters, and appoints two perſons to have the ditpoial and appointment 
of the laid charity, both which perlons died in the life time of the teftator. Two queſtions arole, 
I, whether both the tr::ft-es, to whom the diipoſal and appointment of the lad charity was 
p'ven, dying in the |i'e-time of the teſt ator, this charity was not gone, and in the nature of a 
boa legac y. Byte, King C. The ſubſtance of the charity remains notwithſtanding the death 
„e ttuſtees before the tetiator; and tho? at law, it is à lapſed legzcy, yet in equity it 3+ d- 
dae; and here isa ſticient certainty of the teſtator's intention to rev've it, the intention 
thecite of the party ie v}.ienly manifelied that this charity ſhould continue within 43 Elz c. 
& lehas been held, tte it che tenant in tail deviſe a charity, tho* no recovery is iuft-ced, yet 
t, at it ſhall take rlace, and eff Ctual as an appointment under 43 Eliz. and cited 2 Vein. 453. 
Alto ney General v. Rye & al*. 2 Vern. 756. ditto v. Burdett & a/”.—The ſecond point, he- 
ther this de a ſupet (lu ue within 1 Ed. 6. c. 14. non-contorming miniſters and diflent-r+ being 
uch general words, a« thlat they comp ehend any perſous however oppoſite to the church of Eng- 
end. But fer Lord (hau. Y his cannot be a lupeiſtitious ule within the ſtatute; but the D ſſenters 
dere meant are Proteſtant L Nenters ating under the toleration ac. 1 W. & M. c. 18. and decreed 
Ute refJuum to be diſpoted of in r ſenti and not in a perpetual charity; and ordered a ſcheme to 
Flag betoce himt oc thatp u:pole—2 Ke]. 34 pl. 24 S. C. in tatidem verbis With this MS, 


tn, 


Vor. Hl. 
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a ir i 
tet be 


and the adminiſtrator of J. S. to have an account of J. S. 's eſtate, 4 
to have the ſame diſpoſed of in charity according to the will, it wg 


lands muſt deſcend to the defendant as heir at law to J. S. and cited 


was land fold (2) in Holland, but it not appearing what was the nz. 


. ought to be attended with all legal ceremonies, and therefore a; 


B. 's death the legal eitate of the legacy is gone, chow can 2 ttuſt be 
| before the teſtatot, yet being intended only as an inſtrument to con- 


able that the advice of C. and D. was perſonal, and therefore re 


charity. 5 Geo, 2. Attorney General and Hickman, MS. Rep. 


Lates.to the ſoa and lons which A. ſhould leave behind ber levtfa 


Charity. 
ſufficient and ſuitable maintenance, and for encouraging the bring 
up ſome to the work of the miniſtry, who are deſigned to Iabour 1 
God's vine yard, among the diſſenters ; the particular method how to 
diſpoſe of it I preſcribe not, but leave it to their diſcretion, deſign: 
you (meaning B.) to'take advice of C. and D.“ ]. S. after * 
ing his will and codicil, bought a real eſtate; B. C. and D. died be. 


fore the teſlator; and upon a bill filed againſt J. S.'s heir at iu, 


objected, that the real eſtate bought aer the making of the will, 254 
even if it had been bought before, B. dying before J. S. and the co. 
dicil not being duly executed in the preſence of three witneſſes, the 


Dr. Johnſon's caſe, where the Dr. by his will charged his real eſtate 
with the payment of a charity, but the will not being duly witneſſed, 
the deviſe was held void z to which the court agreed. N. B. There 


ture of the Dutch eflate, whether leaſe or freehold, it was left to the 
maſter to 1 into that matter, and to certify what ceremonies x 
will to paſs freekold lands in that country required. Alſo ohjeted, 
that as B. the * died before the teſtator, the legacy was lapſed; 
for Lutwych obſerved, that a legacy was a voluntary gift, which 
to B. if the codicil had been out of the queſtion, tho' it had been 
. iy to him, his executors, &c. yet by his dying before the teſtatur 
the legacy had dropt, and as it now ſtands with the codicil, ſince by 


raiſed without ſomething to ſupport it? I's this it was anſwered, that 
in every common Caſe of a legacy given on truſt, tho' the truſtee die 


vey the legacy to him for whoſe benefit the legacy was given, this 
court always decrees the legacies to be paid, Beſides, it is vb{cr:- 


charity could not be ſpecifically performed. But per Lord Chan. d. 


was only a truſtee, and to whom C. and D. were recommended 45 "t 


perſons to aſſiſt him in the execution of the truſt 3 and though by tie 
deach of B. C. and D. the legal eftate of the legacy is gone, ani te 


charity cannot be diſpoſed of by the very hands Which the tft vr 
deſigned ſhould have done it, „et the charity itſelf, which is the 14% 


ſtance and reaſon of the devile, is ſtill ſubliſting, and way be 3n- 
ſwered as fully by the aid and directions of this court as if the legatte 


and his countellots were now alive. lt was objeQed, 3dly; Lud 


admitting a bequeſt to Preſbyterians or Anabaptiſts, or any otic! 
Prote!lant Diſſenters, may be good, ſince the act cf toleration, vt 
the preſent beqteft being to all forts of Diſſenters and Nonoun'ot 


miits, may as well be extended ro Papiſts, jews, &c. a3 ts the Pro- 
tellancy, and theickore muſt be nece:farity vid. But per Cw), 4l 


rſons know Who are meant by Ditſenters, to whom any ute wa) 
now be railed,. An account of the perſonal eitute was dectecd, 40 
the ſame to he diſtributed immediately, and not made a perpct ad 


15. J. S. by will dated 22 Mar. 17 14. gave all his real and perion!! 
eſtate to truſtees, their heirs, XC. in ttutt tu pay the produce there! 
to his niece A. for her life, aud after her death he gave the lara el 


moih 
that e 
bv. 


tor's 


not p 
tincti 
gree. 
preſe 
b for 


| Charity. 
and ſucceſſively, according to ſeniority, and the heirs of the bodv of 
puch ſon and ſons iſſuing, the elder to be preferred, &c. and for want 
ot ſuch iſſue, that is, in caſe all ſuch ſons died without iſſue, before 
any of them attained 21 years, he gave the ſame eſtates to the 
daughter and daughters which A. ſhou!d leave behind her at het 
death, and the heirs of their reſpective bodies iſſuing z and ft want 
of ſuch iiſue, that is (as he expreſſed himſelf) in 2 all ſuch daugh- 
ters died without iſſue before any of them attained 21, then the truſ- 
tees and the ſurvivor, &c. and the heirs, &c. of ſuch ſurvivor, were 
to diſpoſe of bis real and perſonal eſtates to ſuch of his relations of 
his mother's fide who were moſt deſerving, and in ſuch manner as 
they ſhould think fir, and for ſuch charitable uſes, and purpoſes as 
they ſhould alſo think moſt proper and convenient. One of the 
walken declining to act, A. the niece brought her bil! in Mich, 19 15. 
to compel him to act, or to transfer the cruſt as the court ſhould di- 
ret; and he refuſing to act, the court decreed him to aſſign the 
truſt as the maſter ſhould direct, and accordingly he by leaſe and 
releaſe alligned and conveyed the 3 with the maſter's appro- 
bation, to another perſon in truſt for the uſes of the ſaid ill. A. 
the niece died without iſſue n 1732, and on a bill brought by the 
teftator's relations on the mother*s fide to have their ſhare of the ſaid 
| eflates, aud on a croſs bill broug!.c by the Attorney General to have 
the ſame applied to ſuch charitah'e utes, as the court ſhould direct, 
| the maſter of the rolls he'd clearly, that the limitation over of the 
| perſonal eſtate was good, and that the power given by the will to the 
| truſtees of diſtributing the teſtator's el ate as they thonght fit was at 
an end, and could nut he aſſigned over; and that theretore the power 
of diirihuting the ſame devolved on the court ; and he ditected that 
one half of the ſaid eſtates ſhould go to te'tator's relations on the 
mothet's fide, and the other half ro charitable uſes; the known rule 3 
that equity (4) 13 equity, being (as he fad) the beſt meaſure to go (a) Q,1F it 
tor's relations, and could not enter into ſpirits, and therefore could? 1 
| net prefer one to the other; but thit ail thouid come in without dife 8 
tinction (5), excluding only thoſe that were beyond the third (c) de- (5) Ni Honour 
gree. He held, that as to the perſonal eſtate there cou:d be no re- one rk al 
preſent.tion of thole relations who died in the niecc's life-time 3 for Lor Co per, 
b fore her deach no part (ef eO. eſted ia au) ui cue relations, and it which v as, 
was contingent whether they would be intitied thereto or not; and ere ane gave 
decreed g., Nov. 30, 1735. Doyley & al' and Attorney Goo rb pong _— 
neral {© 40, I contra. 4 Vin. Abr. 485. pl. 16. © tions en ing 
God and watkirg humbly before him; and decreed that it ſhould go equally among bis relations. 
bid. (e) Y. lee P. 190. C. 3. | | 8 | 
16. Saia by Lord Chan. Hardwicke upon arguing the plea of a pur-Sce Atk. Rep. 
Chaſer of land for a valuable conſideration, ſuppoled to belong to a 356. pi. 169. 
charity, that a charity is incit;ed to no favour againſt ſuch a puichal- | 
er; that equal juſtice was to be done to a charity, and the citate of 
every private man; and that whatever did belong to a Charity aught 
_ tobedecrerd to it. But that if any man for a valuable conſideration, 
and without notice or fraud, obtained ſuch an eſtate, there was no 
reaton to take it away: That he tat there to do juſtice to all, and 
not to oppreis any man for the take of a charity z and that to take an 
eſtate out of the hands ot ſuch a purchaler, was juſt as honeſt as to 
rob in favour of a chatte; perhaps ſuch a man might be called a 
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by. He faid, he had no rule of judging of the merits of the teſta. houl, ot be 
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196 Charity. 
good man, but he could never efteem him an honeſt man, Attorne 
; General and Lord Gower, Nov, 13, 1736, MS. Notes. / 
Atk. Rep. 358. 17, Doctor Radcliffe by his will deviſed to truſtees an eſtate in y 
— —— upon truſt to receive the rents and profits, and to pay to two perſons 
law and Eq. p. upon the phyſick line, that were members of Univerſity College, O. 
30. Ca. f. S. C. ford, the ſeveral annual ſums of zool. for their maintenance for the 
tes it thus: ſpace of ten years, five of which years at leaſt it was the teiiator's 
— by will will that his fellows ſhould travel abroad for their better improvement 
viſed 300l per and this charity w inue f d th how 
RS y was to continue for ever, and the Archbiſhop of 
perſons to be Canterbury for the time being, and ſeveral others, were to be truſ. 
choſen by the tees, and to manage it, and to chuſe ſuch fellows upon a vacancy, 
Archbiſhop of 1g 1 be Doctor by his will alſo gave a ſum of money for building his 
28 2 1 fellows chambers in Univerſity-College, and deviſed the reſt of his ef. 
truſtees, out of tate to the ſame College. About the year 1725, Doctor Stephem 
| Vaiverſity Col- was elected to be a travelling fellow, and after he had continued 


lege in Oxon, a fellow five years, and had received the flipend without ever go. 


which ſum he ing abroad, upon pretence of bad health; in 1930, he reſigned 
C3 en for his fellowſhip to the Archbiſhop of Canterbury and another rating 
ten years for Who accepted his reſignation, In 1735, an informatiun was filed 


their mainte - againſt him, ſugzeſting a fraud upon the will of the teſtator, and 
nance, five years praying that <4 might repay to the College the ſum of 1500l, 
whereof they , which he had unjuſtly received, havi 7 
were to ſpend in Which he had unjuſtly received, having never deſigned to travel; 
Englandin the and alſo ſuggeſting that the teſtator intended his fellows ſhould live in 
ſtudy of phyſi.k, their chambers, and keep them in repair, whereas Doctor Kidby, 
©-_ aces wo A (another of the teſtator's fellows, and alſo a defendant) lived alto- 
deiendant was gether, out of the College, and ſuffered the chambers to go out 
one ſo choſen, of order. The information therefore alſo prayed that Doctor Kidby 
and ſtucied here might be enjoined from letting his chamhers, and that he might be 
according to the obliged to put them in repair, There was proof that Doctor Ste- 
direQions of the phens was in a languiſhing way, and had often ſpoke of going abroad 
will, and for - g way, po going abroa 
that time receiv. according to the teſtator's will z that he had ſtudied very hard in 
ed his ſalary, but England, and made a great proficiency in the ſtudy of phy ſick, ard 
after he did not there was no evidence for the relators to the contrary. Lord Cha, 
[ranger Hardwicke : „I would by no means do any thing to invalidate 0 
ill ace of noble an inſtitution as this founded by Doctor Radcliffe 3 it is us 
health, and doubtedly admirably contrived to the end it was deſigned for, ard 
thereupon in deſetves all the encouragement that a court of juſtice can j ive 101i; 
1730, he reſign- but in this as well as other caſes I muſt govern my judgment by the 
ed to the trul- : gat 22 | f ; 
tes, who 2c- eſtabliſhed rule of |:w and equity. There are three things prope! 
cepted hit reſig · to be conſidered in this caſe; iſt, What Doctor Radcliffe*s intcation 
nation, and in was; 2diy, If Doctor Stephens has complied with it, and if he h 
1735, choſe ano- not ;, laſtly, Whether the relators are intitled to recover bach the 
— ” ws. money paid to him. It muſt be admitted, if Doctor Stephens 1148 
room; the in- = ; , LE 
formation was forfeited his annuity, the relators (who are intitled to the reſidue 
exhibited againſt of the teſi{tor's eſtate are intit!ed to it, ——T hat by the will d 
the defen'ant, Doctor Radcliffe his feliows were to travel five.y-ars, is vers plain 
that he m gh: . but the time when is not fixed 3 and as their tr; vels were tu br t 
ears ſalary, by their better improvement, i. c. after they had laid a foundation 
— thus receiv- learning at home, it is moſt natural to ſuppoſe that he defign.d the. 
ed. Mr. Fazakerly for derendant argued, that in a late caſe which came buivie the Hovie & 
of Lords upon an appeal, thei Lo:dſhips were of cprcion, that the word maintenance 19c/v!ts 
education, and therefore though that word was uſed in the pteſent will, education mull be . 
tended by it as implied; he alſo argued, thay when the detendant had ipent halt Eis ume 1a 55 
education here in England, and was prevented by il! health hom geing abroad, and therevp! 
had reſigned, and his reſignation accepte ', and another cheſen in his room, he ſuomitte: if, 1's 
the preſent bill muſt be thought an ud cahn⁰ ble „ne. Lord Chan. was of the ſame opinicn, 90 
laid, the name of the cale cited was Candy and Anis, fo ditmitſed the ino main. Gol 
and rudiments Cites 2 Ju. Ecil. 157, 138.— Rule; charity to puilue the intent of the founder 


1 Clarity. 
pould travel in the latter part of their time z and tho' they were to 
mel ſome part of their time, = I cannot think they were to travel 

at all events, upon the penalty o 

from this charity; to make this neceſſary, we muſt ſuppoſe that theit 
travelling was the only thing that Doctor R. had in view, which is 
impoſſible, for it was to be for their better improvement. Beſides, 
this benefaQion is for their maintenance, and if, as it may happen, 
a fellow ſhould be diſabled from travelling, and he ſhould without any 
fault in him be obliged to refund what he had conſumed in his main» 
tenance, that would be exceeding hard.— It cannot be ſaid that Doc- 
tor Stephens has complied with Doctor Radcliff 's intention, for he has 
not been abroad z but then it comes to this queſtion, whether he has 
yen 2 reaſonable excuſe ; the loſs of fight, underſtanding, and ſuch 
ke viſitations, would be undoubtedly good excuſes; but it is urged, 
that Doctor Stephen's intention was originally fraudulent z that he de- 
ſigned from the firſt to put five years ſalary in his pocket, and then to 
throw up his fellowſhip without going abroad; and if ſuch a caſe had 
„as it might have been made out by circumſtances, I ſhould 
have made no ſcruple of decreeing him to account; on the contrary, 
Doctor Stephen's deſign of going abroad is proved by him, and that 
it was fruſtrated by a bad ſtate of health and a decay of nature; how 
fit he was to 50 abroad does not appear, but as the relators have not 
examined at all to this point, nor endeavoured to ſhew him in a 
capacity to take a voyage, I muſt rely on the evidence that is given 
for him z beſides, in the will, the words are not conditional, but only 
direQoryz and if at law A. ſhould promiſe to pay B. 300l.a year for ten 
ears, and B. ſhould engage to go abroad for five years of the ten, tho 
ſhould not travel, yet A. without payment of the whole ſalary, could 


not upon ſuchexecutory contract recoveragainſt B. for not going abroad. 
In this caſe it is very material, and a very ſtrong argument with me, 
that the truſtees of this charity, as now ſtanding in the place of Doctor 
N. have accepted the defendant's reſignation, which I muſt ſuppoſe to 


be done upon ſome reaſonable foundation, I conſider their act as the 
judgment and act of Doctor R. himſelf; ſuppoſe a patron upon pre- 
ſenting to a church ſhould take a bond from the parſon to reſide there for 
23 years, if he ſhould ſo long live, and he ſhould afterwards aſſent to 
the parſon's reſignation, would not this act of his diſpenſe with the 


diſpenſed with the obligation that Doctor Stephens lay under to go 
abroad, ſo that as to him the information muſt be diſmiſſed, but 
without coſts, As to Doctor Kidby, as a fellow, he is proprietor of 
bis chambers, and may uſe them as other fellows do; he is a member 
of the College, and ] have no buſineſs to give any directions how he 
ſhall employ his chambers there.” So the information as to Doctor 
AA likewiſe diſmiſſed (a). 11 May, 1737. The Attorney 


dtephens and Kidby, MS. Rep. 


forfeiting whatever they had received 


| conſideration? In the ſame manner I ſhould think the truſtees have 
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at the relation of Univerſity College, Oxford, and Doctor Ifwich 
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(%) And u con- 
tract to bind any 
Corpo. ation a+ 


to its revenu:, money in improvements, in confidence and reliance on ſuch order; 
muſt be under but even in that caſe he ſhould have had his reparation only from 
Its common the private perſons ſigning ſuch order, and not from the college; and 
_ us 1 as to repairs done by the leſſee ſince the ſaid order, they are no more 
656. than what by his old leaſe he was obliged to do, for which reaton3 
the bill was ditmiſſed with coſts. Mich. 1720. Taylor and Dut 
| lioge Hoſpital, 1 Will. Rep. 655. „ | — 

3. Ia caſe of miſbehaviour of truſtees or miſapplication of a Cha- 
tit y, Chancery will oblige them to aſſign (3). Mar. 8, 1720. May! 

6) Vide Doy- of Coventry and Attorney General, 4 Vin. Abr. 496. pl. 16. 
&y and Au 4. J. S. tounded a leQureſhip with a ſalary of 5ol. per ann. chary: 
2 3 ed upon his lands co the lecturer, fo long as he ſhould attend the 
Ga. TR | charge of diligent preaching there once every wr: unleſs hindered 

; | bynecetlicy; and when the leQureſtyp ſhould be voii 


2 


pariſhioners) ſubmiccing to pay the arrears, and growing payments, it 


and the pariſhioners of St. Clements Danes and Lady Hart, & «/, 
improved the premiſſes by building, &c. an entry was made thereof 
in tue audit book, and a recommendation ſigned by the maſter - warden 


nants ; and when the tern was near expiring, an order was made it 
another audit fur ſuch new leaſe. The bill was brought by B. A. 


Charity: 
(B) hat ſball be a Breach or Miſimployment of a Chz. 


rity ;—Of a Commyſſion, to inquire. &c. into a Charjy, 
— nd bere concerning T ruftees of a Charity. 


S. conveys a meſſuage, &c. then in leaſe at 8/, per ann. to ſeve- 
. ral perſons in fee, in truſt for charitable uſes. After, by bald. 
ing. &c. the rent of the premiſſes was increaſed to 4501. per am, 
and employed in * N of the charity z and the truſtees by 
order of the veſtry, for 1000l. paid for the uſe of the pariſh, make 
this eſtate a ſecurity for 100l. per ans. annuity ; and now a hill 
was brought to ſet afide this deed of annuity, as being in breach of th: 
charity z and ſo decreed by the commiſſioners of charitable uſes, Lad 
Keeper leemed clear tv diſmiſs the bili ; but after the plaintiffs (the 


wa fo decreed, and cots ſpared. Trin. 1703. Attorney Genetil 


Prec. 1a Chan. 225. 5 

2. A coliege ſeiſed in fee was reſtraiged by the ſtatutes relating to it; 
conſtitution from making any leaſes except for 21 years, and at the rack 
rent. The college mide a leaſe accordingly to A. who having much 


and moſt of the fellows, to grant A a new leaſe at the expiration of 
the end of the vid leaſe, at the ſame tent, and under the ſame core- 


adminiftratrix, to compei the co lege to make a new leaſe, and the 
maſter- warden was B.'s principal witneſs. And Parker C. the 
maſter-warden who appears as a witneſs, &c. has betrayed his truſ 
in relation to the college, and has aded inconſiſtently with the oath 
be has taken as warden. His Lordſhip alto diſapproved of the Re- 
commendation, &c. it being to wrong the college and break the ſtu- 
tutes ; and that the ſigning of a contra for leaſing by private per- 
ſons, i. e. the maſter and fellows, was not binding to the college, it nt 
being under the college ſeal (a). That there would have been ſome 
equity if the inteſtate had after this order tor a new leaſe laid out 
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al, d , or otherwiſe, then the truitces were to appoint a new 564 
eturer. The plaintiff in 1701, was appointed lecturer by the truſ- 
teesexpreſly for the term of his natural life, but being much in debt, 
about 2 year and an half afterwards he went away, and was chaplain 
102 regiment in Spain, and continued many years abroad. In 1710, 
the truſtees appointed G. lecturer, and in the deed of appointment they 
recite that the leQureſhip was vacant by plaintiff's departure, and 
thereupon they appoint G. lecturer. Plaintiff's bill was to have an 
account of the profits and ſalary of lecturer, &c. Firſt point was, 
if the truſtees could remove the plaintiff from the leQureſhip for going 
abroad, and not perſonally preaching there every Sunday, and appoint 
2 new lecturer in his room ? Second point, admitting they had a 
t to remove him for abſence, if I. S. ought to account to the 

plaintiff for the profits of leQurer to the time that the new leQurer 
was appointed? and Parker C. was of opinion, that J. S. employing 
another perſon to preach in plaintiff's abſence, acted therein as his 
azent, and not as a truſtee of the charity, and ought to account for the 
profits of the lectureſhip, deducting what was paid by him for ſup- 
plying the plaintiff 's place in his abſence z but whether the appoint- 
ment of the new leQurer was good or not, yet J. S. having paid the 
whole Salary to G. will diſcharge him againſt the plaintiff as his agent 
in 2 proper perſon to preach, and to do the duty for the 
plaintiff, Upon taking time to conſider if the appointment of the 
new leQurer was good, (which he at firſt doubted) his lordſhip held it 
was, and ſaid, the leQureſhip was not void by the 13 & 14 Cur. 2. 
cap. 4. for not reading the common prayer (a); for that act inflits (/ It was prove 
a penalty, but does not make the leQureſhip void; but the le ute · ed that Plaintiff 
ſhip was void by plaintiff's abſence ; and the necetli:y of abſenting did not rei the 
himſelf by reafon of his debts was not the neceili:y intended by the qe gef time he 
founder to be an excuſe for his abſence, and thoug! he was declared preached, ac- 
leQurer expreſly for life, yet he is ſubject to the terms impoſed by cording te the 
the founder; for the truſtees cannot alter the terms and nature of the fſaia act of uni- 
truſt, and the firſt appointment is ſuperſeded by the ſecond without 2 S. 19. 
any other act. Eaſt, 6 Geo. 1. Philips and Sir John Walters, 4 Vin. 
Abr. 494. pl. 14. 8 EE 5 N 

5. The King founds a ſchool, and endows it, and appoints gover- Gib. Ed. Re 
nors, who have the legal eſtate of the endowment veſted in them, and 1g. 8. Ju a 
there are no expreſs words appointing them viſitors; reſolved, that a Caſ. in Chan. 36 
commiſſion may iſſue to viſic and call to an account theſe governors. S. C.—-—Sed 
Per King C. Eyre C. J. and Gilbert C. B. Hil. 1725. Eden and vide Tit. Vifite 
Foſter, 2 Will. Rep. 325. og es N 

6. Upon exceptions to a decree made by commiſſioners of charitable 
| Uſes, where the governors of a fee ſchool joined in making a long 
leaſe for-years of houſes belonging to the ſchool, at 5/. per ann. 
though worth 50/. per am. The Lords Co:nmillioners had decreed 
the allignee to this leaſe to ſurrender it back, and the leſſee and the 
promen to pay 7ol. coſts ; and King C. affirmed the decree as to the 
_ Uurrendering the leaſe, but mitigated the coſts to 501. (5). Trin. / 6 
1725. Eaſt and Ryal, 2 Will. Rep. 284. | FO | chave e A 
| | Reaſon that the 
charity ſhould pay the cofts ; that it was juſt that the owner of the leaſe, who was to have the 
benefit of the breach of traſt, ſhould pay coſts; and as to the governors, tho they were to gain 
nothing by this, and were not guilty of any corruption, yet they had been extremely negligeat in 

Truſt, for which they ought to be puniſhed with lome coſts, id. Ws 


Charity. 
7. A commiſſion may be directed to inquire for a town as a county 
and a jury may come out of the town only, and inquire of land l.. 


ing out, if annexed to a charity founded in the town, as appear, 5 In the 
the following caſe : ! ” 
A — iſſued to inquire into the miſemployment of ſeyen 
Charities within the borough of Ilchefter, and the commillion di. (C) 
rected the commiſſioners to inquire by twelve lawful men of he ſud 
borough in the county of Somerſet, ot other lawful means concerni; l 


any appointments to or abuſes of any charities within the (ig 
borough ; and the firſt exception to the commiſſion was, that it wy Wil nay for! 
to inquire for this borough only, and not for the whole county. tt objeQ 
adly, that if ſuch a commiſſion was proper, yet the authority i ill negleft « 
ſummon a jury was not legal z but that eſpecially ſince 4 & 5 An, lf lave hac 
c. 16, of the body of the county, Lord Chan. Hardwicke, . Ti no fau 
firſt objection is grounded on the words of the ſaid act, which 1... WM Trio. 17 
inquiry ſball be made by twelve lawful men of the county and :'. 2. J. 
objection ſuppoſes that it is abſolutely neceſſary that every ſuch co. Not of 2 
miſſion ſhould be for the whole county z but I can ſee no foundatiea Wh nen, an 
for it, the ſtatute does not fix the extent, but only the objects of ever; Wi King de 
ſuch commiſſion. Had the legiſlature defined the bounds cf tho; Wi of the pc 
authorities, they muſt have purſued the directions of the 22; bu WI; Will. 
as it has not, I do not ſee any reaſon to find fault with ſuch a liwit- 1 
ed ce mmiſſion as this is. As to precedents, there are ſome produc. ¶ n: ſervi 
ed, vis. eight inſtances of ſuch commiſſions between 1 Jac. and ? ss rererſ 
Car. for ſeparate places; and if the words of the act had been n en. 
ſtronger, after ſuch a ſeries of precedents, I think it ought not now m allt 
to be made a queſtion, whether thoſe were called commiſſions. A 
ſerics of precedents againſt the plain words of an act of parliament 
have made a law, as in the caſe of Bewdely, 13 Ann. which wa 2 
ſci. fa. to repeal letters patent, the wenire fa. was awarded & 
vicineto, and there was no doubt but that (it being a private ſuit of 
the crown to repeal its own grant) the caſe came within the ſtatute; 
and the King was bound by the aQ, as being a remedial law. But 
upon producing precedents in the Exchequer in civil ſuits of the 
crown, where the venire had been ſo awarded, after the 4 & 5 Ani, 
c. 16. though they had paſſed ſab jilextro, yet all the judges at dei. 

jeants Inn Hall were of opinion, that ſuch a ſeries of precedents hu 
eured the miſtake, As to the other objection, that the authority i 

 ſuinmon the jury is too confined, and ſhould have been from tt: 
body of che county, what is ſaid relating to 4 & 5 Ann. c. 16. ci 
have no weight; that ſtatute concerning iſſues only to be tricd i 
actions out of the courts of record at Weſtminſter z this is only a 
inqueſt awaked by act of parliament, and what ariſes from ti: 
43 Eliz. that the inqueſt ſha i be by men of the county, is anſver:: 
by the con. miſſion itſelf, viz, twelve men of the ſaid borough 1: 
the court of S. and this objection, as well as the former, is anſweted 
by the precedents in all ſuch limited commiſſions. But it is fad, 
that it appears by the return this jury which came out of the tow! 
hath inquired about lands lying out of the town in the county i 
large; the anſwer is, that ſuch lands concerning ſuch charit 
founded within the town, and the jury ſummoned under this commi- 
fion might as well inquire into lands out of the town, as juries u 
general commillions for counties inquire about lands lying in different 
counties that are annexed to charities founded within the limit 
of thoſe counties through which their commiſſions extended; 2d 
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this is done daily, ſo ! think their commiſſion is good, and properly 
exccuted, and the exceptions muſt be over-ruled. Mich. 11 Geo. 
2, la the caſe ofthe borough of Ilcheſter in the county of S. MS. Rep, 


(C) of the Right of Nomination 10 4 Charity. 


1. A Man founds a charity for alms-houſes: The founder and his 
heirs have a right of nomination ot theſe alms- people; but 
may forfcitit by a corrupt or 1mproper nomination of ſuch as are nut 
it objects of the charity, or by making no nomination at all; but this 
nedle@ of nomination muſt be after ſuch time as the founder, &c. 
have had notice of the vacancy, and without proof of ſuch notice it 
is no fault, By Lord Chan. Parker, Attorney General and Leigh, 
Tin. 172 1. 2 Will. Rep. 146, in a note (A). | 
. J. S. ſeiſed in fee of a manor, grants a rent-charge in fee there - The nomin:tiva 
out of 20l. per an. for a charity, towards the ſupport of ſeveral poor being incident 
men, and afterwards grants the manor to J. S. in fee. Lord Chan. to the foun- 


der and his heirt, 


King decreed that the heir of che grantor thould have the nomination h 
of the poor perſons. Mich. 1732. Attorney General and Rigby, - to _ _ 
* 5 int, when the 


ands were 


away, the rent · charge, a thing independant and collateral did not paſs therewith, like 4 


rent-ſervice, which is incident to the reverſion; whereas this being a rent-charge, and in fee, had 
co reverſion. Fer Lord Chan. But as the grantees and owners of the land had for upwards of 6e 
years enjoyed the nomination of the perſons who had partaken of the charity, the court allowed to 
them allthe payments they had made to any of the poor though nominated by themſelves, and 
would not diſturb any thing that had been already dene. 154i. 35 neon, 


D) Concerning Commiſſioners of charitable Uſes (a) —— (a) Fide tie. N. 


And bere of Proceedings and Exceptions (b). 77 51 p- 199. 


C. C. 


l. P ON an order of reference out of chancery to Lord C. J. 
U Keeling, and all the other judges of exceptions there taken 
to a decree made by the commiſſioners of charitable uſes, in Mich. 
1668, the judges certified that they found that by inquiſition taken be- 
ore fome of the commĩſſioners for charicable utes, in the abſence of 
eexceptants, it was found that ſeveral houſes and lands therein men- 
toned were given by ſeveral perſons, tome in the time of E. 3. ſome 
in the time of Queen Eliz. and ſince to ſeveral uſes within the ſaid 
ar;ſb, viz, ſome to the poor, ſome to the repairs of the church, and 
ſeme for preaching ſermons z and that ſince the year 1645, the rents 
nd profits had been received by thirtezn ſeveral perſons, a" not 
mployed to the aforeſaid uſes z and that the commiſſioners the:cunon 
uſed a charge to be drawn up of thoſe rents and profits, amounting 
038471, 10s. and becauſe the exceptants did not diſcharge themſelves 
[that ſum, they have decreed the exceptants, and every oi them, be- 
nz hve of the ſaid thirteen perſons, to pay the {aid 3871. 10s. and to 
ter the feoffees, which decree they (i. e. Judges) conceived to be 
together erroneous, and ought to be reverſed; 1it, Becauſe the 
xceptants were by order of tome of the commitſioners debarted 
tom being heard before the jury tiil after the inquſition was found. 
dy, For that it did not appear to them (i. e. Judges) but that x 
ch or more has been yearly paid to and tor the ſeveral chatitable 
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uſes, directed by the donors, as is required by their reſpeQive' with 
and gifts, though the fame has not been mentioned to be paid out af 
the Rents of the reſpective houſes and lands by them given. zdy 
Becauſe they (i. e. judges) found that all the pariſh rents and monie 
within the time mentioned in the ſaid decree have been by the er. 

ceptants, and the preceding and ſucceeding churchwardens, paid ary 
accounted for, and thoſe accounts audited and allowed accurding ty 
the antient uſage of that pariſh 3 and they (i. e. Judges) Cunceived 
that the way uſed by the exceptants and otherchurchwardens of thy 
pariſh touching leaſing out the premiſſes, receiving the rents, 2nd 
accounting for the ſame, is fit to be continued; and for an expedien 
to prevent the fruſtrations of commiſſions upon the ſtatute for chars. 
able uſes by the wilfulneſs of any perion, they (the judges) con, 
ceived it 18 requiſite that the perſons who are complained of for d. 
verting the charity be heard before the jury, and have liberty to 1. 
ſwer for themſelves before the ĩnquiſition be found, and thereby th 
will have leſs (if any cauſe at al: to put in exceptions to decrees 
made againſt them, Mich. 1668. Tattle and Bradſhaw, 4 Vin, Ar. 
{es} Note ; Mr. 499. pl. 3. (a) 6 ; 
Vioer lays, this 


Rep. was taken from a MS, Rep. of Lord C. J. Keeling, 


2. Urged, that in caſe of a charity, where the moſt ſpeedy, a 
leaſt expenſive method ought to be purſued, iſſue ought not to beds 
reed, but the court ought to be decreed upon the proofs. Mar.z;, 
1721. Biſhop of Rocheſter and Attorney ral, 15d. 501, fl. ii 

3. Where commiſſioners for chritable uſes intend to opprefs, the 
court will puniſh them, Per Cur', 10 Geo, 1. in Coſu Wright 
Hobert, q Mod. 65. | — „ | 

4. A power may be given to commiſſioners to make bye-laws t 
regulate the charity, and where ſuch power is too extenſive, it willhe 
void only pro tanto. Per King C. aſſiſted by Eyre C. J. and Gilb. 
Hil. 1725. Eden and Foſter, 2 Will. Rep. 325. - 

Se]. Caſes in 5. A. was ſummoned to appear before the commiſſtoners of chui 
Chan. 42 Tria. ahle uſes, but never did appear; and now he takes exceptions to the 
2725. Rawien decree of the commiſſioners. Lord Chan.“ the act ſays, any perl 
in to:;dem verbis. concerned in intereſt may except.“ Trin. 11 Geo. 1. Au. MS. Re 
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G A F: XVIII. 
Churchwardens. 
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(A) Caſes in General relating to them. 


; HE Bill was brought by the late churchwardens againſigi:ch and 
the ſucceeding churchwardens to oblige them to make aBuiton & of 


te, according to an order of veſtry to reimburſe them ſevera fumgChnrchs = rgs 
money laid out by order of veſtry for repairs of the church, and y & Nl. in 


jlding two new pm z and their accounts having, at theit going dh cout was 
it of * office, been taken by auditors appointed by the pariſh, and cited arg', where 


fed and allowed by the veſtry, andanorder of veſtry made for u.kingehe cen 2 
ne to reimburſe them; it was objected at the heating that the ſuc- . wt pre 


eding churchwardens being out of their office, and new ones choſe,.,y,.:.war..cn, 
e court could give them no relief; and per Hutchins, this is a ma- to e pan the 
mal objection ; but Trevor cont*, if the nature of the caſe woulunvncy he 41 


wit of relief, but per cr they can't be relieved, but they muſt take . Pf, © 
rremedy againſt ſuch particular pariſhioners as employed them, o f and 
Ie in the ſpiritual court, the money for the repairs being al! paio, t nh cee 

te remainder due being for the galleries. Eaſt. 1692, Battely anago- 150 and 


9 lay, or Which 
Prec? in Chan. 42 —z Vern, 262. 8. C. — we the = 


of the ſaid pariſh are to take notice hereof (v. of the decree), and ſet a rate (cor. glu; and 
tat the charchwardens ſhall pay in obedience to this decree, the ſame is to ve b vg into their 
counts, and to be allowed them by the pariſh when they paſs their accounts. | ne ep iter in a 
Ke lays, that there are the like words in a former decree, February 36 Car. z. James and Rich. & 
3 _ is Cited in the above decree of 2 W. & M. and was read at the hearing of the 
aule. Bid. 43. | | | : | | | 
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; 
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2, Bill againſt go Pariſhioners by Executrix of one of the church- 

uders of W. to be reimburſed money laid out by the teſtat:r as 
burchwarden, for rebuilding the ſteeple of the church. Oje cted, 

at chis matter was proper for the eccleſiaſtical hurt only, But by 

arcourt C. The plaintiff is proper for relief te, and there are 

any precedents of the like nature; one in the time of Cowper C. 

gunſt the pariſhioners of St. Clements, for the organ in the church, 

d many more before ; and decreed that the pariſhioners ſhould te- 

burſe plaintiff the money laid out by her teſtator with coſts, ard 

ie ſame to be raiſed by a pariſh-rate, Eaſt, 13 Ann. Nicholſon and 

a l', pariſhioners of Woodford in Com' Eſſex, 4 Vin. Abr. 

9. . 9. | 

3. Churchwardens, as being a corporation (a) for the goods f the C Lid 29 
uin, commence a ſuit by and with the conſent, and by the order ot C. 2. 

ie pariſh, concerning a charity for the poor, in which they mitcar- 

ed; and then they brought a bill againſt the ſubſequent church- 

dens to be repaid the coſts by them expended, and had a decree 

it, But it was proved that from time to time the pariſh was made 204 
duainted with what they did; and though there was no vettry by 

ption, yet a Veſtry book, kept for the pariſh acts was allowed 


=_  Churchwardens. Ch 
as evidence of their conſent ; they are the truſtees of the pariq c, 
matters, and therefore the ceſuy gue truſ ill. Pariſhioners ough 
contribute, and not lay the burden upon the churchwarden,, * 5, 
annual ſucceiſive churchwardens need not be made parties, 2; t 
are renewed, Per the maſter of the rolls, Trin. 1718. Ran! 


Pariſh in Wales, 4 Vin. Abr. 529. pl. 10. 


His Honor took 4. A, deviſes gool. to his wife for life, remainder to the yy 
notice, _ — church of St. Helens, which is an impropriation; this 5ool, ſhall a 
We Ser Hu — oo to the vicar or ſtipendiary of the church, but to the churchwatde 
in: a church is for the reparations and adorning the church. Decreed by th 
one of the chari- maſter of the rolls, on time taken to conſider, &c. Hil. 1722. At; 


rs =" ney General and Ruper, 2 Will, Rep. 125. 


eſtabliſhed by ſtat. 43 Elia. c. 4. That as on the one hand the parſon of the church is 2 cope 
tion for to the taking of land for the uſe and benefit of the church, and not capable of taking y, 
or any perſonalty on that behalf: ſo the charchwardens are a corporation to take money, ot ui 
or other perſonal things, for the uſe of the church, but are not enabled to take lands...c; 
given or ht for the uſe of the church are all don ecclefie, for the taking whereof the ch 
' wardens may bring treſpaſs, (cites F. N. B. 91. K.] and they may bring treſpaſs for taking ty 

goods, as well ig the time of their predeceſſors as in their owa time. For his honcur. lid, 1 


5. It is ſaĩd in the books, that the churchwardens are a corpora 
but very improperly ; for all the pariſhioners are the bod), and 
churchwardens are only a name to ſue by in perſonal actions; 
the property is i the pariſhioners; and in A aQions brought 
churchwardens, it muſt be laid A damanm parochiancrum, 
Macclesfield C. Hil. g Geo. 1, Whitmore and Bridges, 4 

Abr. 525. pd. 1. in Marg. 

6. After a churchwarden's accounts are allowed at a veſtry,! 
ſpiritual court ſhall not proceed againſt him to account on oath. e wit 
1727. Nutkins and Robinſon, and Mich. 2730. Snowden 
Herring, 8. P. Bunb. 247, 289, 
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Cay. xx. 


Commiſſions and Commiſſhoners. 


BY Of Commiſſioners. 206. to ſet forth 
: | | ca!es it ſhall not 
| be granted. Bunb. 328. 


— ů — K — is. 


— — — 


(a) Of Commiſſions (5). (3) See p. 398. 


work. 


Commiſſion of Rebellion by the courſe of the court iſſues 
A only to the ſheriff of Miduleſex. 2 Will. Rep. (657) in 
note by the editor. 1 ; , 
2. After the defendant has been examined on interrogatories, pur- 
ant to an order of court, and publication paſſed, the plaintiff 
it not to have a commiſſion to examine witneſſes in order to 
fy the defendant's examination, this tending to multiply cauſes, 
| make them endleſs, So ordered by Talbot C. Hil. 1735. Smith 
| Turner, 3 Will. Rep. 413: Vid. P. 419. C. 13. 
3. An affidavit made by a ſolicitor, ** That a commiſſion to exa- 
ne witneſſes beyond ſea was neceſſary,” is not ſufficient to intitle 
party to ſuch commiſſion (c), for the ſolicitor by this means takes (c) For the 
mn himſelf to judge of a matter which does not belong to him. gonad o- 
Lord Chan, Hardwicke, Mich. 1740. Jeſſup and Dupurt, Bar-£'=»ting luch 


rd. Chan. Rep. 192, 193, 194. er ons 


v ariſe from the nature of the caſe itlelf, as in the preſent caſe; for as on tlie one hand it 
| not be la d down that the granting ſuch a commiſſion is a motion of cow le, ſo on the other 
14 jt muſt not be laid down that the party applying for ſuch commiſſion mult ſhew, tha; there 
r abl-lute neceflity for it; was that the caſe, on motions of this fort the court nut be obliged 


„de cauſe for the granting ſuch commiſſion. Per Lord Chan. ibid. 
I w ſtay proceedings at law in an action of falle impriſonment, and to have a comm-(finn to 
does to examine witneſſes there, (whoſe depoſitions raight be made ule of u the trial at 
, which was now moved for, but commiſſion denied ; ſor per Cur', the applicz: ion had en 
der in B. R. where the action is brought, but no iſſue is joined here. M. 1722. Lon ther 
| Waorwood, in Scacc*, Bunb. 120. rw 


„ The courſe of the court is, that where an account muſt ne- 
anly de directed at the bearing, a commillion before the hearing 
( never be granted to examine witneliles beyond ſen, when the 
ning ſuch commitſion will delay the direQing the account; and 
proper time to apply for ſuch commillion is after the account 
"rcQted, Per Lord Chan, Hardwicke, Hil. 1740. Adams and 
wen, Lid. 270, 271. 


8 Of C:mmiſſions (a). 205. (e Commiſſion 
| lands; in what 


| | 3 OT | upon the ſpeci 
umſtances of the caſe, and thoſe cicumſtanccs mult be diſcovered apon afifavit, or they 


termine the merits of the cauſe, whereas in ſuch caſe it is ſufficient to thew, that there is a 
Bill for an injanction 


— 
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| fendant ned tit) in the name> z and the ſaid aſſeſſment being not ſtriQly leg 


| him. „ that diſtreſſes were net good, and ſo the plaintiff could not defend hi 


When belt the particular lands acceiding to the damage they lie in; and the 


i he flat 33 H. 8. 5. becsuie us Was only a ben throw! up dy ihe fe..; comm lian 


Inte rogatoties 


Ibid. 


Commiſſion and Commiſſioners; 


\ Bonar (B) Of Commiſſioners (a). 
Rebellion are 
to take lecurity. Bunb. 50. | 


I. HE Commiſſioners of ſewers aſſeſſed all the land: « 
9 Mod. 94. | ſuch a place to ſuch a place in the /eve/, to raiſe mene s. 
Eait. 10 Ce byjid a rew ſluice, and by warrant appointed the plaintiff to or 
2 7 _ the money, &c. who by virtue thereof made ſeveral diſtreſſes 2 
werbic, ia, levied muney on the defendant's tenants, (the occupiers of 6 
that ine lands), for which he brought ſeveral actions (againſt the now plan 


Ae becauſe it ſhould be aſſeſſed on 3 particular tenant proponi 
50 P wer te dan able to the dawa e be might ſuſtain z thereiore the warrant 
ben, was an feif at law, but a v etclict paſſed ugainft him, and thereupon he 
2 hund near ſlibited this bill ta ſuperſede thoſe actions, fuggeſting this matter, 
the er — the taid actions were vexatious, But Lord Chan. would 
inc. oe tic help in this Cale, for if he did, then the order of commiſſionen 
bu, he ſewers, and ot the ſeſſions would be made in this court; ang 
was iuthc-ert to his lordſhip, here the aſſeſſment was wrong, and money was lei 
N 1 * o VIRTUE of ſuch aſſeſſmeyt, which ought to be refunded, an 
the ew luce neu afleſſment made, and the right way of making it is to af 
woul be of no jg not neceſlary to name the uwners or occup'ets of uch lands, for 
het 2 _ conimiſſicners ma; not know them z for if not naming the on 
on _ 3 \ bould make the ae ſſment void, there would be an end of all 5 
| aot ments by uch commthonets 3 therefore it that was the fact. cn 


tw Ce Le proper for the court tu intetpoſe. Eaſt. 10 Geo. 1. Anon. Mo. K 
c \-: $61 INE : 

© 4 v « building it, and therefore that both he and his tenants had good right to bring af 
t der mount y ert orte from the N. ud In Seace), E 1728. Rex and 5% r Ed. 
w.is doe d to dilchs. go ſſues let vy mim: tfionets of Iewee, ailrdying they had nm» Jurias 


ſß cant, on neue id the Ticrk 45 ie (EWEcD, tho wt was doubted A bethet this could bet 
o.. motion, becauic it was a Ju. ymen. 0: the cemmiſhoners, and No Cer izerurt could he wig 
io icmove their Giver, Lund. Rep. 61. | | 


2. A witneſs examined on a commithon (the commiſſionen 

both ſides attending) ſwears refleQting words upon vet he v 

not to pay colts, it being the cammitſioner: fault to take down! 

(5) 2. If the depoſidion (7). Per King C. Hil. 1726. Anon. 2 Will. Rep. 


to the | 
wir Catt 
cient ca 
ze in t 
n; 2 id 
tenants 
e ot the 
Ae m, 
d the wwe 


hat led co it? for it lec me in the principal caſe it did not, it being the laſt gener al interia 


3. Diſputes which relate to the building the fifty new chu 
| arc i tac intention of the ſevetal ſtatutes to be deterunned t! 
The inten- commiſſioners (e) only, and not by the ordinary Coults of j- 
tion ot the ſta- But if the commiſſioners do not do their duty, the proper «411 
er WERE . apply to is the King's Bench for a Mandamvs, and not to the co- 
ve WT Chancery. Per Lord Chan. Hardwicke, Hil. 1740. Nets 


larre in this 


relpect, 25 it Blackerby, Bernard, Rep. in Chan. 377» 9, 10. 2 Atk. Re. 


uin the acts 1. 122. 
e ating to the a 


en 3 gov [OF commiſſion and commiſſioners to irquire, &c. into 2 
Ibid. 379. | vid. F. 198. P 201. (D). | 
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F 
Of a Common (a). "We 


„ A Bill was brought to quiet poſſeſſion of a right of commonage 
in a common, part of the manor of Moreton in Surry, and 
prevent diſtreſſes. An anſwer and demurrer were put in, and 
zen plaintiffs amend their bill. and obtain an igjunction till auſwer 
g further orders. The defendants now moved to diſſolve it, and 
he plaintiffs produced affidavits of above 50 years quiet poſſoiſion, 
ad evidence of their right in queen Elizabeth's time; yet the court 
fuſed to interpoſe, till one or more ver licts at Iiw, and aniT ved 
je injunction, that ic might be tried immediately, So ruled by 
zoo C. Hil. 12 Geo. 1. Gilb. Eq. Rep. 183. | | 
2. Agreement between lord and tenants tor incloing a common, 
at the tenants ſhould quit theit right of common, and the locd 
ud releaſe them all quir-rents: The incloſure was prevented by 
lung down the fence, and the tenants continued to uſe the com- 
an, and fone of them to pay their quit-ronts ; this is à over 
he agreement, Jan. 2, 1719. Lady Lineſbar) and Ockihuth, 
Vin, Abr. 8. pl. 31. | ” 5 
3. Owner of lands hound by agreement of his bailiſf ſur anciule 
p of a common having acquieſced 30 years, Mar, 1720. Tulton 
Wentworth, Ibid. pl. 32. | EE. ID, 
4 Bills brought by platutifFs as tenants of a manor to eſtabliſh 
ir right of common of pat we and turbary in die waſte of the 
6 manor, and for i:junQi.n 1gainlt de endaat, le tee of the manor 
years under the crown, to y his di ging of brick earth, and 
king brick, and inc ofing parc of the cou nya, &c, The motion 
dn the bill filed, and aihd vit of macing ics aid incloſing part 
the common ( was for an injuiQtion®) til antiver and further order. ® Net in the 
C. alli ted by Jekyll, .vidiccs of Luc Nonne, uc.ied the motion Original, 
R Eaſt, 2 Geo. lo 


| riehe ut] 
to the ſoil of the waſte, azad the tenants had cnly a right to take the berbage by 5 
ir cattie; and by the ilatutr of Moreton, the lord migh: incloſe part of the waite Ra 
cient common; that at .o:::;non law in an act.on b.ougic againit the lord, the a a. 
ge in the decla ation. chat there is not lutficient com non left, or he cannot maintai «th 
in; 41d f that ih , uld b- ihe preleat caſe, (tho' no ſuch matter is made out by the aig ie) 
tenants may have their reine iy at law ;—— That the lo has a right to open mine« in th 
e ot the manor, and why not to dig back earth, elpectilly in the preſent caſe, where he 
ade mae tor a tenant 'f the manor, and to be employ= in building upon the manor. — 


d the wc.olue, his hoccar laid, it Was too toon tor an iu] un a: ve wo, — 


Ju ut, 
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ind Palmer & al", Ibid. pl. 3 Jo (5) For that the 


lord of common 
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Aide, and Mariet, Prec. in. Chan. 488.—Vide 1 Vol. Eg. Ca. Abr. F. 106. Ca. 6. 8. c. 


{ 208 J 
te] Rules; 


Conditions Conditions (a). 

againſt law and | 

foch as are re- | 7 

Pugnent or impoſſible, are vbid Conditions which go to the defeaſance of an eſtate onglt to 
taken ſtrictiy. None but parties and privies may take advantage of a condition Co. 

dition diſpenſed with, or extinQ in part, is wholly gone. Hob. 313.——A condition is only ſach 

2s may be performed by the party himſelf, from whom it moves, or his heirs, and not wheres 

thing is to be performed by a third perſon. Said per the Maſter of the Rolls, Eaſt. 1918, 1 Cefa 


A) Who may take Advantage of a Condition. 208. 
B) Of Conditions precedent and ſubſequent. 208, 

(C) In what Caſes the Breach of a Condition precedent at 

| ſubſequent will be relieved againſt, & econt'. 210 

(D) here a Gift or Deviſe upon Condition wt to marry 

without Conſent ſball be good and binding, or vi 

Being only in Terrorem. 212. 

(E) What 44 ſhall le ſaid to be a Performance or $ 

risfattion of a Condition, &c. 2179, 

F) At what Place a Condition muſt be performed uli 

a Place is limited. . 220, 


— — — e Plain 
(A) Who may take Advantage of a Condition. — 
„ rg rg | 5 only 
Pre. in Chin, 1+ I S. ſeiſed of an eſtate in poſſeſſion, and of an eflate in dition 
800. S. C.- verſior, after the death of B. deviſes th eſtate in pe plaint 
Vid. P. 641. ſion to his wife for life, and after her death he deviſes both the eſti have | 
C. 9. this work t his ſon in fee, upon condition to pay teſiator's daughter 10:00 the 6c 
3 within a year after the death of A. with a proviſo, that if the n court 
ney be no: pid. the divghrer my enter upon the premiſſes. . power 
dies, living the wife, tae daughter ſhall h2ve the 10001, duringth ing ou 

lite of the mother, and in default of paymert, Equity will dec lict, 
(3) A Reverſion a ſale of the Reverkons (4), unleſs the fon ſhould pray it wer! 4. 
is an eftate, and raiſed by mortgage, Decreed at the Rolls, Mich. 1718. and — ſonal 
e _ wards affirmed by Lord Chan. Parker, mom Ro . V4 mage | 
* Rep. 448. 478. Cf. Temp. Talb. 31. 1 Atk. 549. 2 Atk. 3 er in 
8 E 3 Atk. 416, 2 Br. P. C. 487. | Ng Os dic be 
upon condition. Es . . | | lequen 
Decreed at the Rolls in S. C. 1 Will. Rep. 479. this wi 


(e Rule t Con (B) Of Conditions precedent and ſubſequent (0. wite | 

ditions prece- | | | bn I | 25 a ra before 
dent mult be literally perſormed; not ſo if ſubſequent conditions, where the cou't cad f by wil 
com penſation. | 5 | | 


| | 3 | 8 3 . the leg 
Fire in Chance. 1. S. on the marriage of A. hu fon with B. con ved Rs Marria: 
387.8. C. za „ truſtees to the uſe of . tor life, remainder to B. of condit, 


"OO Ons ang then to the iſſue of the intended marriage, in the uur f and th: 


1 . ; 8 ' f N 
Proviſo, that if the warriage did not take effect, {or if 7 than © 
effect 5—ſo in Prec. ix ( an.] and B. ſhould not when ſhe ran" band d 
Join in charging her eſtate which he was then intitled to Yor 


! -- ve 


then the deeds of conveyance to be abſolutely void t 


"rl Chan. This is a condition ſubſequent, Eaſter 1714. 


All his real eſtate to truſtees, in truſt (the perſonal eſtate being firſt 
| inveſted in land) to ſettle the whole on D. for 99 years, if he ſhould 


unto the teſtator*s executors and truſtees in the will named. It was 
- infiſted that B. could plainly have no right during her mother's life- 


— 


2. A. gave a legacy of 6000l, to B. (the only child of C. his ſiſter) 


plaintiff could be entitled to the 200l. and if any damages, he might 


wat Conditions. 20 


Hunt and Hunt. Gilb. Eq. Rep. 43. 


cable at 21 or marriage, which ſhould firſt happen, and died, leaving 
lad C. his heir at law, but he deviſed the reſidue of his perſonal and 


ſo long lives remainder to truſtees during his life to preſerve, &c. re- 
mainder to his firſt, &c. ſons ſucceſſively in tail male, remainder over 
in like manner to E. The legacy to B. was to be in lieu and fatis- 
faction of all ſbe might claim out of his real or perſonal eſtate, and 
upon condition that the ſhould releaſe all her right and title thereunto, 


time, who was the teſtator's heir ; that ſhe might marry while an in- 

fant, and ſo her legacy become due, and ſhe not capable of releaſing; 

or might intermarry with an infant, and fo neither ſhe nor her huſband 

de capable of releaſing, and yet the legacy due, wherefore ſuppoſing 

it to be a condition, it could be no more than a condition ſubſequent. : 

e) * Caria conceſit. Trin. 1922. (Macclesfield Lord C 8 

Acherley and Wheeler and Vernon, 1 Will. Rep. 783, 785.—— fl nite. 

Vide 565. C. 5. this work 8. . Ws 5 | reſt trom teſta · 
3. Defendant agreed by his note under hand to pay B. 20ol. tor's death, this 

vithin two years, and give him a reek of wheat, on condition he gelag but s con- 

married his daughter and ſettled lands of the value of 6001. upon her ns. 13. . 

for a joĩnture. The marriage took effect, and there was iſſue a daugh- 5 

ter, but both mother and daughter died before the two years expired. 

Plaintiff inſiſted it was an agreement proper for a court of equity to 

execute, and that he had married the defendant's daughter, and had 

been looking out for ſeveral purchaſes to lay out the Gool. and was 

only prevented by the act of God. Defendant inſiſted it was a con- 

dition precedent, and to be wholly performed at all events before 


have his action at law; that the plaintiff was not bound to lay out | 
the 6091. and therefore there were no (a) mutual remedies. The (a] Rule; Re- 
court diſmiſſed the bill, but without coſts 3 for it was in plaintiff's Medic ought to 
power to have intitled himſelf to the 200]. when he eaſed, by lay. FE N 
ing out the 600]; which not being done, he is not intitled to any re- 
liet. Fil, 12 Geo, 1. Powell and Pellett, MS. Rep. _ | 
4. A. devilcs to his niece, then about 17, the ſurplus of his per- 
ſonal cicute, payable at 21, and if ſhe ſhould die before 21, or mar- 
riage, then A. deviſed it over; the niece ſhou!d have the intereſt paid 
her in the mean time though the ſurplus be devyjed over, if the niece 
die betore 21, or marriage, the deviſe over being but a condition ſub- 
ſequent. Trin. 1727. Nicholls and Oſborn, 2 Will. Rep. 419. Vide 
th's work p. 566. c. 114. | 
5. J. S. in conſideration of fool. which he was to have with his 
wle in money and goods, and of the marriage, made a ſettlement 
before marriage, and thereby gave her a power to diſpoſe of 200). 
by will, which ſhe accordingly did about 15 years after. Oma bill by 
the legatees, J. S. inſiſted that he never received more than zool. as a 
marriage portion with his wife, and that his having 500l. was as a 
Condition precedent, But the maſter of the rolls held otherwiſe, 
and that the quantum of the portion ſeemed rather .a compenſation 
than otherwiſe, and that it was not to be imagined but that the huſ- 


band did look into uch quantum before the marriage, and was ſatiſ- 
Vol. II. T 


—_— Conditions. 
hed there with. The 200l. upon a preſumption that the huſband le 
received the 5o00l., was decreed to be raiſed with intereſt from the eng 
of the year after the wife's death, and with colts, Trin. 1 
North and Anſell, 2 Will. Rep. (618.) * 


(C) In what Caſes the Breach of a Condition prececei 
or. ſubſequent will be relieved againſt, & econt. 


i; P married G. S.'s daughter, and upon the marriage 
| was agreed hy articles, that the plaintfi ſhould ſettle 509/, 1s 
ann; for ſeparate maintenance, and ſhould do ſeveral other things, ng 
likewiſe ſhou d viirchaſe So0!. p- ann. within 20 miles of Londos 
aud ſettle it upyu himſelf for life, remainder to his intended vil 
for liſe, with remainders over z and G. S. did article, fo ſoon as U 
plaintiff ſhould Perform the premifſes, that he would ſettle 300dl, 
per aun. upon the p'aintitf for life, remainder to his wife for li, 
and ſo to the firſt and tenth ſon. The plaintiff did perform all thy 
Was to be done ou his part, except the purchaſing of the $00, | 
aun. and before that was done his wife died without iſſue. Plaintf 
preferred his bill againſt B. who married another daughter and he 
of G. S. to have the eſtate of 3o00l. per ann. executed to him ty 
life, according to the articles, having performed all on his pan, 
the ſettling of the Sool. per aun. and in that he was prevented by tie 
death of his wife, It was proved that G. S. in his life-time fa 
that altho' the plaintiff had not as yet purchaſed the 8oo!. pr 
it ſhould be no prei'1dice to him, but he ſhould take his own tine 
for doing it ; and a gre-t many expreſſions of this kind from G. 
were proved, .nd were infilied upon by plaintiff's counſel to be inth 
nature of <:.p...lutions with the perſormance of that part of th 
agreement, But Lord Chan. ailifi.d by North C. J. ard Montage 
C. B. delivercd their opinions ſeriatin, againſt the plaintiff, becaut 
what was done by the plaintiff was in nature of a condition prec 
ED dent, and ought to have been wholly done before detendant v 
a obliged to do what was to ie done on his part, (2). Eaſi. 107 


ld vec ding The Earl of Fevetſham and Watſon, 2 Freem. Rep. 35. cles at 


his action of co- | . | 3 
venant at law without ave / ment of the performance of the condition precedent, ſo neither f x 
in equity have an executicn of the eſtate without doi g that which by the agreement o, the pr 450! 
ties ought fi:tt to be done; and the pla ntiff onght at his peri! to bave perto me what he wat col, be 
do in the life-time of ine wite, And this cate is the more itrong, becauſe all the acts that l for 


| plaintiff hath done a en picjuiice to him; for altha' he intailed his eſtate upon the iſſue o. 
wife, yet ſhe being now dead without iſſue, he is abſolute owner of the ettate given; but fn k 
tiff had paid a great ſum of moacy, ouch like, tho? be had gt ul per.ormed eve y hug, e im, 
it may be he might have been reheved ſo as to have hai the eſtate executed, or a compe: 12:1 a a CC 
for his money. 61d. 36.— MS. Reb accord /. And fer Lord Chan. if the wite hat tft Hut t: wa 
the iſſue might have had lelici here, tor there was no detault in the 1Hiue that the commit! 00. 
not perior med; but here it muſt be intended that if C. S. had Lecn lvinge, he Wald mt the! 
ag eed to have had the eſlate lu ſettled, his daughter being dead wi:iwut iflue. n tr wi 1d 
Cheexc and Lord Lifle was cited to be a ſt:onger caſe than this; tor there the pa "4 "IE Ti 
years time to make a ſeitlement, and the wife died in the four vea's time, and yet tic |. 11.07", * 
not being made, the party could not be 1elieved. And per Noth, the Chancery v (41 novel a. | x 
the execution of aa eſtate, but cither where the agreement is in writing, or elſe where a 1214 achs 
conſideration is paid or performed on oue part; and it mult not be a trifling conſide ativn, 3 3 m l 
payment of 208. or ſuch like; for this cou-t will not compel the execution of anellate the: ehe es 
| Where the agreement is not in writing. MS. Rep. in S. C. 2 Freem 26 accer 1.— Hin. Fe). 22 
Eaſt. 32 Car. 4. Lord Feverſham and Wation and Sands S. C. Hates it thus, F. on his mate pointr 
M. daughter to Sr G. S. by marriage utiles was totetile 2000], a heat, i. e. 1200l. 4 year, of wil fore e 
he was then ſeiſed, and io pu-chate aud ſettle Scol. fer. ann. more; but it was exp c a8 e e be 
che articles, chat belote Sir G. S. ſhou!d make the ſettlement agreed to be made by him. hich a. h 
1 000l. ger. ann. now, and 3000l. fer ann. at his death, the piainiff the huſband ſhould rel W2Na; 
and ſettle 8 ool. per. an. part of the iutended 2900), vn the laid M. tor life, & c. The marie 


creed, 


Conditions. 211 
. Sir C. S. died before any ſettlement of the 800l, per. ann. but the 1200l. per. ann. was ſet- 
2 ſoon a'ter. The wife died without iſſue, F. brought his bill for the 3col. per. ann. 
d Chan. ſaid, it appeared that there was no deſign, lurpriſe, or unwary wording the articles, and 
FM F. was to do the p:ecevent act; and the article was penned in a different manner from the 
ther xticles, becauſe the other things therein mentioned had a time prefixed for doing them; 
ut there was no determinate of fixed time ſor ſettling this 3col. per. ann. for that was to be 
ler the purchaſe an ſetilement of 800]. per. ann. and it was uncertain when that would be; 
"1 it does not appear that the parties came to a new agreement, or diſpenied with the perform= 
'ce of the articles on the part of the plaintiff, but it was a condition precedent, which cannot be 
enſed with in equity. If the articles had been ſo penned that each had depended on the mu- 
I covenants of each other, there might be ſeme colour to relieve: the plaiatiff, becauſe in ſuch 
e the father might have recov-:red damages at law, without averting the perfo: mance on his 
t: dat other wiſe where the covenant is penned by way of condition precedent, ſo as no action 
a common law without averring performance. It is true, if the plaiatift had ſuch a legal advan- 
wee by the peuning this covenant, perhaps this court would not have reſtrained him, Hadthe wife 


tract had been [till ſubſiſting z but as it is, the whole reaſon of the contract is dillolved, and 
u dlaintiff ſoffers not any loſs, but only the diſappointment of his reaſonable hopes and ex 

cy. Bill dimiſſed.— Skin. Rep. 287. S. C. cited by Hutchins, Commiſſioner, thus: That 
n the marriage of a daughter of Sir G. 8. the late Earl of Feverſham was to have by agree- 
en 32001. per. ant. when the preſent Lord Feverſham ſettled 2000l. per. ann. for a joi 
elate in poſſeſſion of Lord Feverſham was only about gol. per. ann. but be bad penſione in 


I in order to the purchaſing and ſertling the 2000l. fer. ann. The then Lord Fe verſham 
ring of it, told him that theſe penſions not being in poſſeſſion, they would not ſell for ſo much 
when they came into poſſeſſion, and fo adviſed him not to part with them yet, and he accord- 
gly forbore ; then his wite dies, and the then Lord Feverſham dies, and the preſent Lord Fever- 
m preſery bis bill againſt Mr. W. who married the other fifter, and was the daughter and 
nok Sir C. 8. And it was decreed, and afterwards affirmed in the Houſe of Lords, that the 
rd Feverſham ſhould have an execution of the firſt agreement, and that this was 2 dilpenſation 
Sir C. S. of the agreement for the preſent which ſhould not prejudice the Lord Fevei ham. 


2. A ſeiſed in fee, having three daughters, deviſed (the lands) to 
tees to convey to the eldeſt, if ſhe ſhall pay 6000. to her two ſiſters : 
fix months; and if ſhe {all not, then gives the like pre-emption for 
e ſame time to the ſecond ; and if ſhe ſhall not, to the third: The 
joney muſt be paid punctually at the time, and equity will not en- 
ge it, Feb, 7, 1706. Maſton and Willoughby, 5 Vin. Abr. 93. 
12. | 

3. An infant feme having lands of inheritance, marries H. Ar- 
cle: are entered into, whereby ſhe was during the coverture to ſettle 
d convey over theſe lands, and then ſhe was to have a rent-charge 
f 450l. per aun. for her jointure, whereas before ſhe had but 
zol. per ann. A. dies, ſhe marries B. B. and his wife bring a 
Il for to have the qgol. per aun. &c. Harcourt Lord Keeper 
creed, that hete was a condition precedent to her having her join- 
re 2uzmented, which was to have been done during the coverture z 
xd a couit of equity will not relieve in ſuch a caſe where omiſſion 
it was but a mere neglect in the party, (and cited Lady Bertie's 
C). But upon appeal this matter was in a manner compromiſed 
the Lords 3 and Lord Keeper here diſmiſſed the bill; for if he 
ld relieve her, ſte would have both the lands and the 450l. per 
n. Mich. 9 Ann. \Vocd and Ingram. TT; . 

4. | give and b-q1-ath to E. col. to be paid him within fix 
lonchs after he (141i have ſerved his apprenticeſhip z he ran away 
m his apprenticeſhip, and died. Decreed that the ſerving the ap- 
enticeſip is not the condition annexed to the legacy, but only an 
ppointment when it ſhall be paid, and the rather, for if E. had died 
ore expiration of his apprenticeſhip, his repreſentative would 
we been intitled to the legacy. July 25, 1712. Sidney and 
zughan, id, 16. pl. 13, ws ” | | 


4-4 


en living, or left ifſue, there might have been ſome ground for relief, becauſe the equity of the 


and to commence ia futuro, which being fold, would amount to what would purchaſe 2oool. 
ann. The marriage took effect, and afterwards the Lord Feverſham was upon treaty to ſell 
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211 Conditions. 


2 Freem. Rep. 1. LIVE hundred pounds was deviſed to the plaintif's vit 
41. S. C. in tott> ſhe married with the conſent of truſtees, and in caſe ſhe 
_ demwerbii:Þ not, then 20). per ann. for her life z ſhe married plaintiff without 


| Rep. 303. 


5. Equity will not relieve againſt the breach of a condition 
cedent where the damages accrued are contingent, and cannot hy 
timated, 1723. Sweet and Anderſon, id. ib. pl. 15. ; 

212 6. If there be a condition ſubſequent which becomes impoſſible 
dhe act of God, this excuſes and diſcharges the condition, P 
Maſter of the Rolls, Irin. 1731, and he faid, it is a rule in lay, 

Lex non cogit ad impoſſibilia., 5 Vin. Abr. 233. pl. 33. in notes. 


i (D) Where a Gift or Deviſe upon Condition not 15 10 
without Con nt ſball be good and binding, or u 
being only in Terrorem. 


truſtees:senſent and he preferred his bill for the 500l. and it 
argued for:defehdant, that this did differ from the common caſed 
deviſe upon condition in terrorem ; for it has always been held,t 
where there is a deviſe over to a third perſon for non-performanc 
the condition, there if the party marry without conſent, &c. 
fhall go to the third perſon, becauſe he hath a conditional interef 
the will ; and if there be no-deviſe over, then it is eſteemed on 
terrorem, and the party ſhall have the legacy notwithſtanding 
breach of the covenant; but here this is tantamount, or as ſtroy 

a a deviſe over, when the party himſelf ſaith, that if ſhe marry 
out conſent ſhe ſhall! have but 2ol. per ann. But to that it wu 
ſwered by Lord Chan. that this differed not from the reaſon of 
common ca of a deviſe in terrorem; and the reaſun he ſaid 
had from Lord C. J. Hale, who (when it was objected in and 
Caſe here that this court will not make mens wills for them, 
give their eſtates quite contrary to their intentions) an{wered, | 
this court holds pleas of legacies, and judges of them by the 
of the civil law, and by that law, any condition added to reſt 
marriage is void 3 fo that where an intereſt doth not accrue to a! 
perſon by the breach of the condition, ſuch a condition 1s void, 


t conſe 
uity w 


only in te rrerem; and ſo the 500l. was decreed to the plaintiff, ent it 

if it had appeared that any ſurpriſe, bribes, &c. had been ue an e! 

obtaining a young maid to marry unſuitably, perhaps this court vi ion in 

Dn order it otherwiſe. Mich, 1678. Hicks and Pendarvis, MIS. Reyndition 
Toes. LR. 2. J. 8. deviſes his real and perſonal eſtate, to make up the poi. A. | 
OS 2 provided for his daughters by his marriage ſettlement 3000l. a: ¶ to be | 


ton S. C. in fe-: provided they marry with the conſent of their mother and bruche;; 
tidem verbis. if without ſuch conſent, then to be applied to other purpoles. 

1 Vol. Eq. Abr. Keeper Wright, and the Maſter of the Rolls, held this co be 1 
3 "ah. dition ſubſequent ; and that the additional portions are pay ae 
ton is not S. P. ſame time with the portions provided by the ſettlement, which 

| , 18, or marriage; and therefore decreed the lands to be iid to tit 

1 Vef. g. i Ack. purchaſer, and the money to be brought before the Mallcr, a 
361, 381,502. tereſt paid the daughters from their reſpective ages ot 15, and 


38 17, $84, principal at 21, if they were then married with ſuch content; \ ach 
1 * LW. not then married, they to give their own recognizance to epi dch caf 


the purpoſes in the will, if they aftet marry without ſuch cont 
and the court declared they would not diſpenſe wich tie fette 
nor alter (Le will. Tin, 1703. Anon. MS, Rep. 


Conditions; 

8 by will leaves an annuity of 10l. per Amr, to A. for life, 
. *rwards by 2 codicil declares, © that if A. ſhall marry with the 
| liking of his truſtees, then ſhe ſhall have 150l. in lieu of the 
annuity, and her annuity to ceaſe,” She marries ſans conſent, a 
worth nothing 3 objeQted by ſerjeant Hooper, that the reſtraint 
marriage Was only in terrorem, and that A. notwithſtanding her 
ing married as above, ought to have the 1301. But Lord Chan. 
ver decreed cont”, ſaying, here was a proviſion made either way, 
| where the proviſion for the child is in the alternative, and there 
condition precedent to the gift of the portion, (via.) If ſhe mar- 
«with conſent, &c. and that is not performed, and the child is ſtill 
ded for, tho* not with the greater portion, equity in that caſe 
not relieve. Mich. 1715, Gillet and Wray, 1 Will. Rep. 284. 
J. 8. having daughters A. B. C. and D. in 1705, deviſed ſeve- 
parcels of his eſtate ſeverally to his four daughters, & inter alꝰ 
ſed to truſtees bis lands in EK. and F. in truſt for A. till her mar- 
or death, and in caſe ſhe marries with the conſent ef her 
tices, then to her and her heirs ; but in caſe ſhe ſhould marry 
jout their conſent, then to her other ſiſters equally between them, 
In 1708, A. married W. with the conſent and approbation of 
ſuber, who ſettled upon this marriage part of thoſe lands de- 
xd to her, and alſo 71. per Ann, ſee-farm rent. In 1709. J. 8. 
without altering his will, Cowper C. decreed that by the 
age with the father's conſent, the condition was diſpenſed with, 


If the ſubſtantial part and intent be performed, equity will ſup- 


re is no forfeiture, and it was never the intent of the teſtator that 
eſtate ſhould be taken from the firſt deviſee when it cannot go the 


. Clark & U and Lucy 4, 5 Vin. Abr. 87. pl. 6. 
5, But where the party cannot be compenſated in damages, it is 
winſt conſcience to relieve z and in Fry and Porter's caſe, the con- 
on could not be compenſated in damages, being a marriage with- 


uity will never veſt an eſtate when by means of a condition pre- 
dent it will not veſt at law; but as conditions ſubſequent are to de- 


ndition ſubſequent it is otherwiſe. /bid. = 

b. A. having iſſue three daughters B. C. and D. deviſes ioool. to 
to be paid her at 21, or marriage, upon condition that ſhe married 
th the conſent of his executors, and likewiſe devifed to her ſeveral 


bich the father knew and was difſatisticd at, and after the father's 
th the executors expreſſed their diſlike thereof, and gave B. no- 
e of her father's will, yet there being no limitation over (a), this 
ll not amount to a bins, being only in terrarem. Eaſt, 1721 


ſome ſmall defects and circumſtances, and favour the deviſee. 


lee over, and be let to deſcend to the heir at law, Mich. 3 


ſuages, &c. and after ieveral other legacies, he devited the reſidue' 
the eſtate to the executors for the beneſit of his children; tho? B. 
aried a perſon who made his addreſſes to her in her father's life-time, 


ch caſe a court of equity cannot interpoſe. J 14: 2 Freem. Rep, 10, 119, 


213 


| the deviſe became abſolute ; for conditions of this kind, whether 
it or ſubſequent, were in nature of penalties and forfeitures ; 


t conſent, Precedent conditions muſt be literally performed, and 


{t an eſtate, there it is otherwiſe, where there can be a compen- 
ion in damages, as above, but in any other caſe, even in caſe of a 


(e) There being 


no limitation 


er, ſuch a condition as this is only in ferrerem; ſecus if there had been a limitation over, for 


Semphill & Us" and Bayly & Us, in the Dutchy court, c. I 
er King C. J. and Dormer J. Prec. in Chan. 562. Ar 
a 7. A. deviſed. a legacy to B. to be paid at 21 or marriage, wid 
— — ſhould firſt happen, ſo as ſuch marriage be with conſent of C. and 
not, then he deviſed the ſame to his other daughters, B. mae 
without conſent, and dies before 21, leaving iſſue, and her tepteſe 
tatives bring a bill for this legacy. Lord Chan, ſaid, that this is 10 
to be conſidered under the notion of a forfeiture j that it is mere! 
legacy given, and two days of payment appointed, with a dei 
over, and B. dies before the time the legacy grew due, and ſo decrss 
that B. dying before marriage with conſent, or 21, an accor 
ſhauld be taken of her part, add that that, and the improvement; 
It, be paid to the ſurviving ſiſters, Trin. 11 Geo. 1. Piggot ;- 
Morris, Sel. caſes in Chan. 26. | 
Mis honour ſaid, 8. J. S8. deviſes a legacy of 1000l. to bis daughter, upon condi: 
farnames are not that ſhe marry a man who bore the name and arms of !;ulow, a;, 
of very great ſhe married one that ſhov!d not bear ſuch name and atine, ther 
jean noay A for in qe viſed the 10001, to B. She married detendant Bateman, but au 
> rar — three weeks befote the marriage he called himfelt j;:r!ow. Of 
of pe ons were bill brought by B. for the 1 oool. as ſorte:ted to lum, ir Joteph 
| by their chriſtian kyll, matter of the rolls, was of opinion, that the condition 
names and the complied with by the taking the name of Barlow z and though it y 
1 inſiſled for the plaintiff, that the detendane when be had tecen 
tation, 28 P , f _ 
Thomas of Dale, the legacy wouid probably retume the name of Bateman,: 
(vis. ) the place therefore prayed that he might be decreed to retain the name of l 
where he lived, low ever afterz yet his honour refuled to make any ſuch deut 
„ apbartoag Trin. 17 30. Barlow and Bateman, 3 Will. Rep. 65. 
uſage of paſſing acts of parliament for the taking upon one a ſurname is bat modern, 2:4 f 
any one may take upon him what ſurname, and as many ſurnames as he pl.ales, without at 
of Parliament. id. 1 ; "Ih . = 
It is very clear A. by will deviſed the reſidue of his perſonal eſlate to J. &. 
that the plaintiff, „j {eq ſhe married with the conſent of B. and C. his executors, (ul 
— _— 8 were but executors in truſt 3) and if ſhe ſhould marry other wil, th 
| the refdurm; he deviſed over the ſame to J. N. One of the executors cies, 2 
Iſt in the nature which J. S. without the content of the ſurviving executor, marr: 
of the thing, and yhereupon J. N. brought his bill for the yeſeduum, She may n 


ter rore 
Hrict io 
conditi 
ture of 


— * without the conſent of the ſurvivor; and the maſter of the u : rm. 
— this "thinking this a frivolous bill, diſmiſſed it with coſts. Tn. 17; mites 
could not be a Peyton and Bury, 2 Will. Rep. 626. 4 
condition precedent, for at that rate the right to be, u might not have veſted in ary f ang 
ſon whatever for twenty or thirty years alter the teſtator' death, ſince both the executor: v upon 
have lived, and J. S. continued ſo long, unmarries, during all which time the right to ite truſt 
<uum could not be ſaid to be in the execntors, they being exyreſly mentioned to be but exec" ro, (; 
in truſt, Beſides, the bequeſt of the re/duwm is firil to J. S. which if the will had ſtoppec her > 
would have been an abſolute deviſe, io that the following condition annexed mult be a lu 
not a precedent one. Now the rule (a) of Jaw is, that if there be a ſubſequent condition, ul tenan 
becomes impoſſible by the act of God, this excules and difcharges the grantee from the ch C. ar 

tion; Lex nen cogit ad impriſibriia;, wh ch conſtruction ouvhe the rather to prevail, with tes the n 


to a condition ſo odious as that in the preſent cale is, which rettrains the freedom of 1: 
and is void by the civil law (5) when annexed to a perſoual legacy. The plaintiſf comis to 


tabliſh a torfeiture, and would have the court add theſe words to the will, which the tel ditio1 
might, but did not, vis. that J. S. ſhould not marry without the executors conſent, or tit think 
vivor of them, and which the teſtator might omit upon good reaſon, as intending that be! to di 
executors ſhuuld confer together about the marriage of J. S. in erder that one by * word 

(a] Vide 1 Inſt. 206. | (4) A deviſe of a legacy to a child, upon condition t perlc 
married with the conlent of the executor, bur if ſhe ſhould not marry with ſuch conſent, was 
the legacy to go over; tho? this is againſt the rule of the civil law, according to which, w that 
um debet eſſe liberum, yet it is a good condition by our law, and when the legacy is once veſt 


in the deviſee over, equity cannot fetch it back again. Said ger the maſter of the Roll, 
1929, ia the caſe of Cleaver and Spurlicg, 2 Will. Rep. 328. Vide Bid. 531. S. P. ©; 


Conditions! 
convince the other touching the ſuitableneſs of a match, which cannot now be done 


21 
> 


l one is left. Fer his honour, Bid. (627,) (628.)-—- Where there is 4 condition that a feme 
1 | marry with the conſent of two executors, and one without reaſon is againſt the match, the 
— vill diſpenſe with his conſent. Per his honour, who ſaid he had known ſuch a caſe to have 
4; that this caſe of Peyton and Bury was not like the caſe put out of Litt. Sect. 352. 
of a feaffment, which ought to be made cypreſs, &c. becauſe there the firſt feoffee was not in- 
tended to ke ep the eſtate to his own uſe, but only as an inſtrument for conveying it back to the 
and his family, of which whilſt any were left, the reinſeoffment ought to be made as near 
he intent of the con tion as might be; but in the preſent caſe J. S. was to take the deviſe of the 
gs to her own uſe ; moreover, this conſent directe. to he had being like a bare authority, 
ſo differert from that which is coupled with an intereſt, could not ſurvive without expreſs 
yords for that purpole. Per his honour in the caſe of Peyton and Bury, Hbid. 628. . 
0 f S. charged his real eſtate with 5ool, to be paid to his ſiſter His honour ſaid, 
I within one month aſter her marriage, if ſhe married with his bro-that the civil 
ther J. approbation, (if living) elſe the 500), was not to be raiſed, 2%, makes no 
LAY 2 . z a iſtin ion in 
A married in J. 's life-time, and without conſent, Ihe maſter of the perſonal lega- 
rolls held, that this cafe is to be governed by the {ame rule as incies, between 
aſe of a deviſe of lands, (there conditions precedent and ſubſequent convitions preces 
take place, &c. and this was Fry and Porter's cafe of an infant Found dent and fable. 


condition relating to her marriage being a cond'tion precedent) and .. * 
zz to be conſidered as land, the will muſt be atteſted in the ſame man- to mere perlonab 


ter z and this being plainiy a condition precedent, and nothing veſt- legacies given 
ed (as in cafe of a cruſt term where the term is veſted, and the t / uft upꝰ n conaditien 


caly left open) it is too hard for this court to charge the land con- 3 
— to the expreſs wiil of the teſtator, and to 'ay the money ſhould rt — 1 


he raiſed when the te ſtator has ſav it ſball not; and beld, that thedifFers \rom the 
charge on the land cannot ariſe otherwiſe than as a deviſe of the< vil law in this, 
kad itſelf; 7g diſmiſſed the bill as to this point. lich. 4 Geo. 2. hat bean. * 


. that law all con- 
Reves and Herne, 5 Vin. Abr. 34 3. pl. qr. | ditions in re- 
ſiraint of marriage are void; but this court ſays they are not v. id where the legacy is given over, 
id another perſon particularly ſubſtituted by the teſtator to lav the benefit of it in cale the condi- 
tan be not complied with. But this muſt be a ſpecial! nemme 2s a legatce, ard therefore 2 
rebduary legatee or executor ſhould not have the beneht of lu non- performance; and remem- 


bered a caſe, that where à legacy given upon ſuch condition t marrying with conſe nt, and if not, 


that it ſhould fink into the reſi ue of the tefator*: eftate, wiich he gave to J. S. It was held 
that tho the marriage was without the conſent, yet the legacy was not Joſt, becauſe it wou 
have been the ſame it teſtator had laid nothirg about its ſinking, and therefore was conſtrued in 
terrorem, So it is in cafe of a truſt of a term limited of land: for raiftag portions with ſuch re- 


firition, this court governing itſelt by the ſame rnies a, in (ae of a deviſe of a legacy with ſuch 


condition, lecauſe tho? the term te a legal eſtate and intere!t, yer the truſt of the term is a crea» 
ture of equi:v only. J5r-. | | | 


11. J. 8. by will deviſed all his lands unto defendant C. and his 
heirs, to the ule of C. and lis heir, in truſt t pay debts, and after- 
wards in truſt for his gran daugites M. (the plaintiff's late wife) and 
the heirs of her body, remainder to defend int C. and his right heirs, 
upon condition that he marry M. and gave C. his perforal eftate in 
truſt for M. until the attain 21, and wade C. execute t, and died. ul. 
refuſed to marry C. and mar-ied D. (che detendant) and afterwards at 
her age of 21. C. and D. made a bargain and ale th E, to make him 
tenant to the præcip- in order to ſuffer a comnicn recovery, ig which 
C. and D. were vouched, and the utes thereof were to the iſſue of 
the marriage, remainder to her own tight leits; one queſtion war, 
whether the condition annexed to the defendant's icmaindcr be a cons 
dition precedent or ſub{cquent? Aud Lird Chan. was inclined to 
think it 2 condition ſubſequont, ſaying there gte no technical words 
to diſtinguiſh conditions precedent and fiblcquent; but the fame 
words may indifferently make either, according to the intent of the 
perſon who creates it: That in th's cate the precedent limitation 
was an eſtate-tail in poſſeſſion, ard there fore why ſhould we not fav, 
that as to this remainder likewiſe 16 was the teſta(o1*s jnrent to have it 
veſt ipmediately in the defendants, Ihe imitation is immediate 


- 
—— 


* —— „„ „% „% „ „ « 
bo N - ͤR . - 
- 


_ 


— ” 4 
= 1 
— —— —— 
—_— — c_— 
: — - = 
— b 


2 


— — a — — a 
* —— 2 — — — — 4 = 
— —— — — - — — 
— — — — — — — — — 
> * — a 
— — — — 1 
— - pe —_—_— — 
* VT - — 1 
* a K 


8 
— — 


Conditions, 


the condition 


altho? upon which it depends is ſubſequent, Hil. 
216 1735. Sir John Robinſon and Comyns, caſes in Eq. Temp, Talbot 
164, 166.714. of 393. C. 3. P. 693. C. 5. this Work, for 

e two other queſtions that aroſe upon this caſe. 
Comyn's R 12. A. by ſettlement after marriage creates a term of 1006 Years in 
726. Eaſt. 13 truſt by mortgage or ſale to raiſe 20001. for the portion of each of his 
ſays * daughters, provided they married with their mother's conſent, and 
Appeal from then direQs a yearly ſum to be paid out of the rents, &c. until they 
is decree it marry ; and if any ſhould die before marriage with ſuch conſent, her 
porti erated thereof, and if 
7 he perſon to whom the 
by will he creates another 


of his daughte 
Ins, B. after twen 
— A married E. and both 


Lord Chan. in ters and the 


his ergument, to have thei 
aid, that — i 


Com 


m 


rty to 


— the liſting that the land 
daughters can beinfiſting : 
 perfeRtly iatitled tional portions, 
e — to &C.) obſerved th 


be raiſed b the [ 
truſt of thi ſet · — re 2 


| tlement. 
And ſaid, that 
the reaſons on 


which he 


give it ov 


Property, to diſ. As t of it the firſt 


taker ſhould retain it; tha: within c 
| * of it in what manner and upon what terms and conditions he pleaſed; this he believed wor! ung; J. 
be univerſally allowed. 2dly, That it is a fixed and ſettled maxim at law, that if an eſtate 11 Uphters, 
land, or intereſt out of the land, is limited to commence upon 2 condition precedent, Noting to M. a 
Can veſt or take effect till the condition performed; and this is fo ſtrong and ſo ſettled a Point. that hich h 
it holds altho* the Previous at was at firſt impoſſible, or after becomes impoſſible by the act of Cod, ? ca ne 
or other accident, the eſtate can never veſt. This is in Co, Lit. 206, 219, and he ſaid is a rule o ers, and d 
Well known, that he needed not cite caſes to Prove it. And his lordſhip ſaid, 2 third reaon Mord Keep 
Which influenced him to this opinion is, that it is moſt agreeable to the rules of equity, to direct om J. 8. 
the execution of the trult according to t intent of him who creates the truſt ; it is ſaid a truſt is <a 
Conftrued favourably ; and it is true, it is conſtrued with as much advantage as may be to make N eq 
£000 and anſwer the intent and deſign of the Party; but it is conſtrued ſtrict with regard to the uon of ti 
execution of the tru and therefore it would be a range thing, when the truſt direQs the truſ- nds in D 
tees to pay the : i 


rect them to pay th 


no ſmall weight in his lordſhip's Opinion, that the reſtraint in the prelent caſe is not = lawful, but a: _ be 

prudent and reaſonable, and no conſequence more likely to enſue from it than the hindrance n vie 

of an inconſiderate or imprudent marriage. The Lords C. J. Lee and Willes, who affiſted the non. 5 V 
rd Chan. Hardwicke upon this appeal, being of the ſame opinion, his lordſhip was ple aſed to 

concur, and thereupon the decree at the rolls Was revetled. 14;1, 133» 744, 748, 757. 
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other's conſent. 


be 
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n for 


ng two daughters y 


revivor, and a de. 
pply, &c. And now 
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lat J. 8. 
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tough theſe portions are charged upon land, yet there being no 
jſtinQion between conditions annexed to money charged upon land, 
ind conditions annexed to portions ariſing out of the perſonal eſtate, 217 
ind portions by will being due by the eccleſiaſtical law, notwith- 
tznding ſuch condition as this annexed to them. Portions by ſettle- 
nent (tho under the like conditions) are likewiſe due by the law 
ind rules of this court; and therefore his honour thought the daugh- 
ers well intitled to their portions, and ordered D. to make propo- 

{ls before the maſter as to the ſettling his wife's fortune, and that the 
fortune of C. ſhould be paid to her, E. her huſband being dead. Mich. 
10 Geo. 2. Harvey and Aſhton, Ca. in Eq. Temp. Talbot 212. 217 
13. In the caſe of limitation over it is admitted, that a perſonal 
cy given on a condition precedent not to marry without conſent. 
ould be loſt if the condition be broken, Said per Lord C. B. 
Comyns, in the caſe of Harvey and Aſhton, Comyns's Rep. 755. 


E) What AA ſball be ſaid 10 be a Performance or % „ 5. 618 
Satisfaction (a) of a Condition. 8 8 
IS. deviſed 10l. per ann. to A. for life, chargeable on a leaſe- . vill 

. hold eſtate, and made his wife ſole executrix, and died. Af, then the rol. 
zrwards ſhe made her will, and B. executor, and thereby alſo deviſed brit deviſed muſt 
ol. 2 year to A. for life, B. being afterwards ſeiſed in fee of other = * 
inds, ſettled his eſtate on himſelf for life, remainder to his firſt, &c. deviſed b the 
n in tail, remainder to truſtees for gg years, to pay his debts and — But 
cies ; and afterwards that ſaid A. ſhould have and receive 20l. ait he will takethe 
er for life, and afterwards died without iſſue, whereby the term _ — vy 
eſted in the truſtees to execute the truſt, Lord Chan. agreed the 83 
fs by the will good: and that where a man 13 debtor in 10l. and ſubje g to the in- 
res201. it ſhall be a ſatisfaction, not a legacy; and that he believed, cumbiances 27 
t his own private opinion, that the 20l. annuity was intended for a ff ef __ 
tisfaction, and that there was no caſe like this in point; yet it was e. _ 
geed the coſts ſhould be decreed againſt A. the plaintiff, becauſe a lien thereon 
e knew in his conſcience, that B. intended ſatisfaction. Eaſt. 7 aud prior in time 
n. Daviſon and Goddard, Gilb. Eq. Rep. 65. : muſtbe preferred _ 
2: J. S. had an eſtate in S. by his firſt lady, which was to her in nutz. f at 
ail; they levy a fine, and declare the uſes to them and the iſſue of =" Oe 
teir bodies, remainder to J. S. and his heirs ; they have a daughter 
l. and the feme dies, Note; On this marriage there were articles, 
bat J. S. ſhould leave his daughter 2500. if the truſtees demanded 
within one year after his death. A. the father of J. S. was then 
wag; J. S. marries a ſecond wife, and by her has iſſue (5) ſeveral 6% Q. If ic 
auphterss By deed executed in his life-time he gives the eſtate in ſhould not be 
to M. and her heirs; and by deed alſo charges his lands in D. *** AE 
nich he had purchaſed (c) with 5000. a- piece to the three daugh- e Q Was J. 
n, and dies. M. demands the 2500l, and intereſt ; and Harcourt S: 2 purchaſer 
Id Keep. decreed that M. ſhou!d have the 2500l, with intereſt ue aner 
om J. S. s death at 51. per cent. That the S. eſtate could not be Lal. wes Ar 
n equivalent, becauſe it moved from her mother, and was the con- tereſt therein Þ 
tion of the agreement for the 2500l. That the reverſion of the as it ems to- 
nds in D. could not be ſo, becauſe J. S.'s father was then living, l !atterend 
d there was no reſpect had to theſe reverſions, neither were they 2 2328 82 
en in being, and to make it an equivalent it ought to be in being e 
ad in view at the time of giving the equivalent. Mich. 9 Ann, 
non. 5 Vin. Abr. 292. pl. 38. = 


Conditions. 


3. Bill to have a performance of a marriage agreement conta; 
in : condition of a bond, wiz. That the huſband ſhould _— 


lands of the value of 8ool, to be ſettled upon himſelf for life, remain. 


der to his wife for life, remainder to the heirs male of the huſband be. 


gotten on the budy of the wife, remainder to the right heirs of the 
huſband, &c, The eldeſt fon of the marriage brings his bill againſt 
his father's executors to have the benefit of this agreement, The de. 
fendant inſiſts, that the father in his life-time purchaſed a copyholg 
eſlate, which deſcended to the plaintiff, and likewiſe by his will de. 
viſed 100l, legacy, to be raiſed out of land to the plaintif, and 
that this copyhoid and legacy ſhall be taken as a fatistaRion of the 
marriage agreement, eſpecially in this caſe where the huſband ang 
wiſe were tcnants in tail, and might have barred the iſſne. Har. 
court C. decreed the plaintiff muſt have a ſatisfaction of the agree. 


| ment in the bond, and al. fer cent. allowed him for j'tereſt of te 


» „ 


pr rants of the juinture made purſuant to the marriage articles. 20%, 


8ool. from the death of his father; that the copyhoid eſtate deſceng. 
ed to him from his father, muſt be taken as a fat! ſaction r: 22, 
of the agreement, according to the value of the lad, and the pu- 


chaſe money; but the legacy cf 10o0l. being deviſed out of land, 


is not to be taken in part of the ſatisſaction j and as to conveyance 
made of {ix acres, ſaid to be made by the lather to the plaintiff in hi; 
liſe-· time, to inquire whether it was a voluntary conveyance, ard ther 


to go pro tate in ſatis*,Aion of the agreement z but if purchaſe money 


was paid to the father, then to be no part of the ſatisfaQtion, Tin. 
12 Ann. Wilks and Wilks, 5 Vin, Abr. 293. pl. 29, 

4. H. being ſeiſed in tail of fume lands with remainder over, and 
alſo ſeiſed for life of other lands, with a power to make a jointure in 
bar of dower, with remainder over, &c, during his minority, in con- 
ſide ration of a marriage he had with U. s diughtet, and 100. paid 
down, and zoool. more to be paid by U. to H. at his age of 21, doth 
covenant by his guardian to ſeitle a jointure of 5001. fer ann. when he 
comes of age, upon his intended wife, The marriage took effect, ard 
afterwards U. the plaintiff's father, pays II. the zool. teſidue of the 
portion, when he came cf full age, and then H. tn purſuance of the 
covenant entered into by his guardian, doth ſettle a jointure cf 50ol, 
per ann. upon his wite the plaintiff, Some years after H. makes his 
wiſe an additional jcinture of 2501. fer aun. upon her father's ding 
a d leaving her the value of 5000!, and at the ſame tin 2 perfuades 
his wife to join with him in a hne of all the refdue of his eſtate. 4. 


terwards H, dire, ard by will dev iſes an houſe and lands to his us 


for her life to the value of 270). per ann, and gives her a legacy if 
4090). and his plate and j-wels to the value of 4oool. moi, and 
makes her exccuttix, and gives her a moiety of the refitue of hi 
perſonal eſlate. It happened that the zointure made purſuunt to d 


marriage articles proved defective both in title and value, and ther- 
upon (he brought a biil againſt the remainder-man to have 2 {ati Fac» 


tion out of the real eflate tor ihe: deiiciency of her jointure, Tur 
were two principal points in this caſe z iſt, If the additional jornture, 
being a voluntary ſettlement after marriage, flould go in fatisf:0tu 


If the 270). per ann. deviſed to her for life, ſhould go in fatisfaCtc! 
of the martiage articles; or if the legacies left her by the will thould 
be deemed a full ſatisfattion, Harcourt C. was of opinion, that tn 
additional jointure of 250), per aun. ſhall not go in part of falisfac- 
tion of the ulattiage agreement, which though made by the guafdiet 
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Jid bind H. as ſtrongly as if he had been of full age and had ſigned | 
the articles himſelf, eſpecially ſince H. at his full age did receive the 
[reſidue of his wife's portion, and did actually make a join- 
ture of gool. per ann. on his wife in purſuance of thoſe articles. Now 
when he ſettled the additional jointure of 250l. per an, upon his 
wile, he could not intend it in ſatisſaction pro tante of 529), per 
ann. becauſe before that time he had made her a jointure of 500. per 
ann, purſuant to the marriage articles, which he then thought to be 
a good ſettlement, and therefore there is no room left for the pre- 
ſumption in equity, that a voluntary ſettlement ſhall be intended 
ia ſatisfaction of a precedent covenant or agreement, though not made 
in purſuance of it ; and ſa the deviſe of 270l. p ann. for life, and the 
zoool, IegaCYs &c, cannot be intended by II. in ſatisfaction of the 
jointure by the marriage articles, but given {:-r 23 a bounty by her 
hnſdand, becauſe at that time he thought l i: wiſc's jointure was well 
let ed and ſecured beſides, money or perſonal eſtate ſhall never be 
deemed in equity a ſatisfaction for a freehold : and decreed that the 
remainder-man do ſettle zool. per aun. upon the plaintiff for life out 
of the lands which came to him upon the deat!: of H. and that the 
lands contained in the additional jointure, or deviſed to the plaintift, 
ſhall not come in aid of the other lands pro ratd to make a fatisfac- 
tion for the marriage articles, but the whole 500!. p-r arr, ſhall in- 
tirely come out of the other lands in remainder notwithſtanding the 
fine levied by H. and his wife, the now plaintiif, of theſe lands, tho? 
that be a bar and eſtoppel of her dower at common law; and that the 
plaintiff have a ſatisi action for the ſaid 500l. per ann. from the time 
of her huſband's death; and directed the defendant to account for the 
rents and profits of the additional jointure of 2501. per ann. from the 
death of H, But defendant's counſel moved that the additional 
Jointure was made out of the lands of which H. was only tenant for 
life, with a power to make a jointure, &c. and that the power was not 
well executed at law, and being a voluntary ſettlement, if tie power 
was not well executed, it ought not to be aided in equity. To which 
his lordſhip ſaid, he ſaw no reaſon why a defective execution of a power 
fot the benefit of the wife, tho? otherwite provided fur, ſhou!d not Le 
aided in equity as well as want of a ſurrender of a copyhold in cile 
of a deviſe to a child, who had another proviſion by the will; but 
ſince it was inſiſted on, that there is no precedent in this cout of up- 
plying a defeQtive execution ot 2 power in caſe cf a voluntary fett 
ment, he gave leave to try the validity of the execution cf the power 
at common law, and retained the bill 9224 that part until it be d ett 
mined at law. Decree affirmed in Dom” Proc'. Mich. 12 Ag. 
Lady Hooke and Grove & e@/, 5 Vin. Abt. 293. pl. 49. : 
5. A, had iſſue two fans B. and C,——3B. warricd D.'s daughter, s Vin. Abr. 295. 
C. having made his addreſſes to a lady, and al! things concluded upon hl. 43.5. C. 


tur the wedding; D. took C. aſide, thewed him a bond ready draw, eee 


Sons, E. and H. ha: 2 deſign to diſinherit the elde, and to that pu-poſe gives an eſtate to the 
youngeſt, but the eldeſt contrives (by inſtigua tg a5 11 the tather had commanded it) that he ſhould 
give à bond to leave 3000). to one of E. 's childien. The bond was dated in 1658. 11. makes his 
will, and takes notice of this bond, and ceclares that he would never pay i: as a debt, but gives an 
eſtate in lands to theſe children, &c. The queſtions were, 1ſt, whether the court would not 
damn this bond. 2diy, Whether conſidering the length of time, and here being a deviſe, this ſhall 
Not be taken as a ſatisfaction; and Lord Chan. choſe rather to make his decree on the latter, and 
the maſter was direct ed to inquire into the value of this eſtate ſo given. An eſtate for life is n 
compen!ution tor a lum, benaule of the uncertainty of its duration. The latisfa ion aries accord- 
ing to the party's declaration, the preſumption is always in favour of the ſatisſa d ion, unlels the par- 
2 appear to be other wiſe, which muſt come on that party who would not have it to be a 
tisfaction. ahi | 
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which he ſaid was prepared by A.'s directions, and told him, that 
unleſs he would execute it, A. would not ſuffer the match to pro- 
ceed; and that he muſt not ſo much as mention any thing relating 
to this bond, as he valued his father's diſpleaſure. The condition 
of the bond was, that if he ſhould die without ifſue of that marria i 
he would leave 3oool, to one or more of B.“ children. Under thi 
terror C. executed the bond: afterwards he ſpoke to his father of it, 
who denied that he gave ſuch directions, and gave him 3oool. to in- 
demnify him againſt the bond, which 3oool. was, when this bond 
ſhould be delivered up to him, to be diſtributed among the grand. 
children. A. dies, C. in his life-time, and by his will, gave in land 
and money more than 3oool, to one of B.*s children, and dies without 
iſſue. The only evidence of the manner by which this bond was 
extorted was a recital in C.'s will. It was proved that when C. was 
making of theſe gifts in favour of B,'s ſon, he was adviſed to declare, 
that this was in ſatisfaction of the bond z but he anſwered, * that 
this would look like complying with a bond which he had all along 
declared had been unjuſtly extorted from him.“ This bond was of 
50 years ſtanding. Parker C. ſaid he made no doubt but this bond 
was fraudulently extorted, but knew not how to come at itz for to 
allow a recital in the will of the obligor as evidence to deſtroy a bond, 
may be of dangerous conſequence; however, he thought the bond 
had been ſatisfied z and the reaſon given why he would not declare 
it to be in ſatisfaction, does very plainly amount to a declaration of 
| his intention, that he did not deſign to make the gifts he did, over 
and above the ſatisfying his bond, Trin, 5 Geo. 1. Hancock and 
Hancock, 10 Mod. 438. | : 
Vid. P. 640. 6. In a ſettlement a term was raiſed for daughters portions, (i. e.) 
C. 32. ths 10000l. with a proviſo, that if the father by deed or will ſhould give 
werk. or leave the ſum of 10000], to his ſaid daughters, it ſhould be a ſa- 
| | tisfaction. The father leaves lands to the daughters of the value of 
100081. this is no ſatisfaction. Decreed by Talbot C. Eaft. 1734. 
Chaplin and Chaplin, 3 Will. Rep. 245. 9 


F) At what Place a Condition muſt be performed where 
| 4 Place is limited. | 
x Will. Rep. S. upon his marriage with C. made a ſettlement of lands in 
696. Faſt. = Ireland, wherein, after the uſual limitation in tail male, there 
S. C. ſays,the was à term of 500 years raiſed, in truſt for raiſing 12000l. for daugh- 


ſettlement and 


il being made ters portions, to be paid at 18 or marriage. J. S. died without iſſue 
in Bags, and 5 the plaintiff C. his only daughter, and by his will de- 
all parties living yiſes to her 3oool. to be added to her portion, and 300l. per aun. 
dere, the mene] increaſe of maintenance, which was only 100l. per ann. by the mat- 
2 _ ” riage ſettlement, and appointed her guardians by the will z two of the 
— wich Eng- guardians died ſoon after J. S. and there being a ſuit in chancery id 
lim intereſt (a), relation to the guardianſhip of C. the court did commit her to the care 


| and without de- f D. the ſurviving guardian under the will of J. 8. with th 
_ ducing the 


I | r her 
_ caution, that he ſhould not treat of or contract a match for he 
— without the leave of the court. C. was ſent by D. in 1718, 


{a) Vide Wal- to her aunt, to be with her during the ſummer at Windſor, and 
lie and Bright, while ſhe was there the other plaintiff got her away, aud mar- 
tit. Annuity and ried her privately without the conſent or privity of any of her 


STEP friends, &c. And now, they both being under age, bring their 
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pill by their prochein amy to have the intereſt of the portion and 
legacy paid to plaintiff the buſband, and to have the portion itſelf 
and legacy given C. by her father's will, laid out in land, and ſet- 
tled upon her and her children in ſuch manner as the court ſhould 
think f One point was, If the 12000. portion, charged upon the 

term of 500 years of land in Ireland without impeachment of 
waſte, ſhould be paid in England without any allowance or deduc- 
tion for the exchange from Ireland to England; and Parker C. was 
of opinion, that the portion ought to be paid here where the con- 
tract was made and the parties reſided, and not in Ireland, where 
the lands lie charged with the payment thereof; for that this is a 3 
ſum in groſs, and not a rent iſſuing out of land (a); and it was(a) This is a ſurn 
certainly the intention of the parties that the portion ſhould be paid — oy rh * d 
here, and not to ſend C. over into Ireland to get her portion. not a rent ia. | 
Mich. 7 Geo. 1. Phipps and Lady Catherine his wife, by Sir Con- ing out of — 
ſtantine Phipps their prechein amy, and The Earl of Angleſea & a}, land: That a 
5 Vin, Abr. 209, pl. 8. 5 | tender of rent 


upon the land in 

| | WOO lufficient, but a 
tender of a ſum in groſs charged upon land muſt be made to the perſon who is to receive 
it r he is to be found If a man in England lends money here, and takes 
z Mortgage of lands in Ireland for a ſecurity, the money is to be paid here where it was 
lent and the contract made, and not in Ireland, where the lands in mortgage lie, Said 
erg in the above caſe, Ibid.—Vide P. 62. Ca. 62. Wallis and Bright well. 


W 


„ Xx 


W 


1. IF there be a new and uninhabited country found out by Engliſh 
ſubjects, as the law is the birth-right of every ſubject, ſo 
wheree ver they go they carry their laws with them, and therefore 
ſuch new found country is to be governed by the laws of England, 
tho? after ſuch country is inhabited by the Engliſh, Acts of Parlia- 
ment made in England, without naming the foreign Plantations, 
will not bind them; for which reaſon it has been determined, that 
the ſtatute of Frauds and Perjuries, which requires three witneſſes, 
and that theſe ſhould ſubſcribe in the teſtator's preſence, does not 
bind Barbadoes. But where the King of England conquers a 
country, it is a different conſideration ; for there the conqueror, by 
ſaving the lives of the people conquered, gains a right and property 
in ſuch people, in conſequence of which he may impoſe upon them 
what laws he pleaſes, 2 Will, Rep. 75. Cites it as laid per the 
Vater of the Rolls, 9 Auguſt, 1722, to have been fo determined 
by the lords of the Privy Council, upon appeal from the foreign 
plantations, ; 


2. But 


222 1 Contempt: 

In the caſe of an 2. But until ſuch laws given by the conquering prince, the lay: 
Infidel country and cuſtoms of the conquered country ſhall hold place, :n!-!. where 
their laws by theſe arc contrary to our religion, cr enact any thing tuat i; %% , 
r in ſe, or are ſilent ; for in all ſuch caſes the laws of the cn u.;1, 
but only ſuch as country ſhall prevail. Ibid. N 
are agaicſ the He 

laws of Cod ; and in ſuch caſe where the laws are rejected, or ſilent, the conque . 24 
mall be governed according to the rules of natural equity. 80 held gw Cur*, I u. 5 W. 
& M. Blankard and Candy, & Salk. 412. Ca. i. —Vide Mo. 670, pl. 918.—Calvin's Caſe 
9. Rep. 17. — And Show. Parl. Caf. 31. Howel and Dutton. | Y 


a " ——_——_—_—_ — 


Where time for 

anſwering is 

_ out, defendant 
hall be deemed 


in contem 3 . PET 
tho? — EM ſealed, and muft enter his appearance with the regiſter, Bunb. 290. 


Contempt 


1. HE queſtion was, whether defendant could be heard be- 
fore he had cleared his contempts, tho' he offered to pay 
all plaintiſf's demands. Ordered that be bring before the Matter, 
principal, intereſt and coſts, and then to be at liberty to more to 
have his ſequeſtration diſcharged, but the ſequeſtration not ſuſpend- 
ed in the mean time. Feb. 20, 1719. Lord W. and Oſbaldiſton, 
5 Vin. Abr. 450. l. 6. „ 
2. The inſerting an advertiſement in a news paper, offering a 
reward of 100l. to any who wil! diſcover and make legal proot of 
a marriage in queſtion in the court of Chancery, and which ma- 
| Triage had been before adjudged good in the Spiritual Court, ard ai 
by the delegates, and a verdict given in C. B. in its favour, was b 
Lord Chan. Parker held to be a reproach to the juſtice of the n. 
tion, and a thing inſufferable, and a contempt of the court, and 
that in juſtice the inferter muſt ſtand committed. Mich. 1725. 
| Pool and Sacheverel, 1 Will. Rep. 675. 3 
3. Suing the bail below while a wric of error is pending in pa- 
liament, is a contempt and breach of privilege, Hil. 1729 
'Throgmerten and Church, in Dem? Prac', 1 Will. Rep. 685. 
4. Encouraging an Infant Ward of the court of Chancery to 99 
from his committees, under whoſe care the court had placed hin, 
is a contempt, Dr. Valden's caſe, cited 1 Will. Rep. 697. 
5. Contempts for acting againſt an order of court difcharge* 
the order being erroneous. Jan. 26, 1722. Stone and Burn, 5 . 
Abr. 452. pl. 14. 8 Pri 
6. It one in contempt to a Serjeant at Arms for want of an antv*" 
puts in an anſwer, and the clerk in court accepts the colts cf che 
contempt, this purges the contempt, Trin. 1728. Anon. 2 Will. 
Rep. 481. at the Rolls.—Vide 1 Vol. Abr. Eq. p. 38 1. c. 7. 
7. Marrying an Infant Ward of the court is a contempt, the 
the parties concerned in ſuch marriage had no notice chat the inan 
Was a ward, I':in. 1731, Herbert's caſe, 3 Will. Rep. 116, 
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Contributton and Average. 


(a) Contribution and Average, in what Caſes, and in 
what Fropor tin. 


1. A B. and C. were bound in a bond, A. being principal, and 
B. and C. ſureties z afterwards J. becomes bound te the 

ochiigee, that if the other three did not pay according to the con- 
dition, &c. that he would. A month after B. one of the ſuteties, 
pays the money, and prefers his hill againſt J. for contribution z 
and the queſtion was, whether he ſhould be bound to contribute, he 
being but a ſupplemental ſecurity. And the Maſter of the Rolls 
ſemed to think that he ſhould. Tin. 1686. Cocke's caſe, 
2 Fieem. Rep. 99. 

2. J. S. made a ſettlement of his eſtate on himſelf for life, then 
to truſtees for 99 years, for raiſing 5co!. a- piece fur A. B. and C. 
to be paid at their teſpective ages of 21, remainder to D. for life, 
remainder to his firſt in fon tail, wich di vette temainders over. 
Decreed that D. the tenant tor lite, pay 7ool. and thoſe in re- 
mainders Bool. to make up the 150cl. charged upon the eſtate as 
above, and then D. to be let into poſſeſſion ; and whereas gol. only 
was now due, it was dec d that it the r-maining Soo!, ſhould 
become payable during D.'s life, then be thould pay it 3 but in 
ſuck Ce the term for 99 ts was to be his tecurity to reuburſe 
bim again, Hil, 1690. Kives and Rives, rec. in Prec. 21, 

3. An «ſtate in j unture was ſubject to a mortgage. Reſolved that This has been 
the jointrets and the reverſioner mult redeem in proportion, vs. the the propor inn 
Juntrets one third, and the reverfionzer two thirds, hill, 1640, Lua in this 


tlud aud Fla, in Canc*, 2 Freem. 210. 77, OE $6 0G 
1 ine efta'e for 


lite wa. a 


though ume / ly it was worth but le ven. ILid.— And te i 15 it an „tate tubtject to am tage 


Is dev. ſed to A. for life, remainder to B. in tee, there they May rede cim wu pie PLrtion, Vie. A. one 


4. One ſeiſed in fee f ſome lands, and poſſeſſed of leaſes for 
Jeat of other lan :s, deviſes the lands in fee to A. and the leaſes 
t B. and dies ind. bted by bond; on a deficiency of aſſets both the 
deviters thati Contribute, in proportion to the value of the retpestive 
deviſed premitſes, towards payment of the hond debts ; but if the 
deviſe bad been to A. of all the teſt of the teſtator's eftare, then A. 
liould have paid. the debts, Lil. 1617. Long and Sint, 2 Vern, 
755. 1 Will, Rep. 493. 
| 8. K. 
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224 © Contribution and Average. 
One ſeiſed in 5. A. ſeiſed in fee of the manors of B. and C. mortgages R par 
fee of * "Ny 4000l. and by will all bis real eſtate with payment of his 
and B. ort. debts, and deviſes B. to J. S. and C. to R. and dies ; J. S. ſhall comp i 1+ 
gages A. for R. to contribute to the payment of the _— on B. but in a the 
4000l. and by the will ſhould prove void, then there ſhal no contribution, Cla 


will charges all Mich. 1918, Carter and Barnardiſton, 1 Will. Rep. 505. 


his real eſtates 


with payment of debte, and deviſes A. to C. and B. to D. and dies; the deviſee of A. he! have rn 
contribution againſt the deviſee of B. to pay the mortgage on A. but no contribution it the yi cence 
ſhall prove void. MS. Notes, and ſeems to be the 8. C. appea 


6. A. was ſeiſed in fee of the manors of D. and S. and by vil 
gave D. to B. and S. to C. and charged all his real eſtate with pa 
ment of his debts. Afterwards A. mortgaged D. for 40001. } 
ſhall compel C. to contribute to the diſcharge of the mortgage of þ 
But if the will is avoided, ſo as the coheirs of A. become intitle 

to both manors, ſo that they come into one hand, the right of cot 
tribution is at an end z for a man cannot contribute to himſelf; an 
the right of contribution, as it was given by the will, ſo was i 
force only while the party claimed under the will, and not when 
the demand was ſet up in defiance thereof. Parker C. Mich. 111 
pes Carter and Barnardiſten, Ibid. 505, 521. 
Fitz-Gib. 129. 7. By marriage articles it was agreed, that 600ol. in truſtee 
S. C. ſays that hands ſhould be laid out in the purchaſe of lands, to be ſettled: 
probes oa huſband for life, remainder to the wife for life for her jointur 
| tothe truſtees Temainder to the firſt, &c, fon of that marriage in tail male ſuc 
to inveſt the ceſſively, chargeable with 200ol. for younger children, remainds 
Goool. in any to the huſband in fee. The marriage took effect, and 6000]. bei 
— ain 1 veſted in lottery annuities in 1720, with the conſent of the hy 
bill a coprenzent band and wife was ſubſcribed by the truſtees into the South-& 
purchaſe might Company, purſuant to the Ad of Parliament which impowers a 
de found. jndemnities truſtees for ſo doing, upon which there happened ale 


of near 3oool. On a bill brought by the only ſon of the mati 
azainſt the truſtees, his father and mother, and four infant ſil Ten 
for execution of the truſt, King C. was of opinion, that the l(b) C, 
upon the principal ſum of 6000l. ought to be borne in prop to... 
tion or average by all the children ; the loſs happening under Wat 
directions of an act of parliament, the truſtees jare not liable | 
make it good ; and it is plain by the articles that the parties intend: 
two thirds for the eldeſt fon, and one third for the younger child —— 
but if the elder fon ſhould be at the whole loſs, it would be] 
the reverſe, the eldeſt fon would have but one third, and 
younger children two thirds. And decreed that the eldeſt fon Us A) 7 
two thirds of the lots, and the younger children one third, WW Copy 
Lor 


Trin. 3 Ges. 


cording to their ſeveral proportions in the ny z and referred i 
the maſter to have a ſettlement made accordingly. 
Chambers and Chambers, 5 Vin. Abr. 567. pl. 60. 
8. If one who confeſſes a judgment aliens part of his land, anc 
reſt deſcends, the heir ſhall not have contribution againſt the ph 4 
chaſer, King C. 4 Geo. 2. Harvey and Woodhouſe S di, Rep on 
Sel. Caſes in Chan. Ke. 3, 4. ðͤ 32 
1 Leaſe of a coal mine to A. reſerving rent; A. the leſſee « 
The Editor clares himſelf a truſtee fur five perſons, to each one fifth. Tix! 
aa note | 
ſays, that the Trinity Term following, on Appeal, Lord Chan. Talbot decreed ode 
the leſſee (who mace default) to pay the plaintiff the contribution monies he had 
ceived from each of the Ce/tuy que {rufts, towards working and carrying ou it © 


\Icem, þ 


Vor. 


Copybold. 


z entered upon the work, and took the profits of the mine, Coal mine; and 
hich afterwards becomes unprofitable, and the leſſee inſolvent ; the 
s not liable but for the time during which they took 


ey que truſt 


cofits, Sir Joſeph Jekyll, Maſter of the Rolls. Mich. 1735. 
log and Weſtley & af, 3 Will. Rep. 402. 735 


tives of ſuch as were dead, and who were all before the court to contribute 


prove not 


225 


that ſhould 


ſuffi - 


cient, the ceftuy 
gue truſt; that 

were living, and 
the tepreſenta - 
each one fifth, 


towards ſatisfying the plaintiff, the arrears of rent that had incurred during the time they had 


appeal. | ; 
[Vid. Tit. Appertionment, P. Ba. and Rent, P. 704.] 


„ 
Copybold (Ca). 


ll ide records of them came to be loſt. Said per 


par doch a deſcent bar an entry. Co. Copyh. c. 15.1. 30. 


(i 


3 : ported by cuſ- 
um, ] were at firſt eſtabliſhed by act of parliament, a« all other parts of the common law were, 
Lord Chan. Trin. 1921, in the caſe of Sir H. 
Peachy and Duke of Somerſet, Prec. in Chan. 54. — Rules; Copybold mutt be immemorial.— 
Copyholder derives his eſtate frem cuſtom, and not out of ihe eſ ate of the Lfd. —Copyholder is 
in by bim who ſurrendere.!, and not by the Lord —Cuftorr ary inheritances, ſuch as 

not have any collateral qualities which Co not conce.n deſcents.—Copyhold deſcents guided by 
be rules of common law, but cuſtomary inheritavces have not the collateral qualities of freehold , 


c-ncerned themſelves in taking the profits. The plaintiff to have back the 10l. depoſited on- the 


>» 


4 Copyholds, 


o' now ſup- 


copyholds, ſhall 


(A) In what Caſes Equity will interpoſe in Regard to Copy- 


hold Eflates, 
Tenant, 225. 


(B) Concerning Surrenders of Cop yhold Eftates, Admittance, 


Sc. And here of Diſputes inter Lord and 


Sc. - And in what Caſes a Defective Surrender, or the 


Want of a Surrender, will be ſupplied in Equity, 229. 


— 


— 


—— 


A) In what Caſes Equity will mterpoſe in Regard to 
Copyhold Eftates, &c.— And here of Diſputes inter 
Lord and Tenant. © ; 1 


A Copyholder preferred his bill to be relieved againſt a forfei- 
ture for cutting timber; and per Lord Bridgman, if the waſte 


eded to try whether he cut the trees with an intent to do waſte; 
nd the Lord Keep. being preſſed to alter this iſſue, would not. 24 
4. 1. (6), Biſhop of Worceſter and one of his copyholders, 


| item, Rep, 137. 
| | bengCur, 2. and have p 
Vor. II. 


de voluntary, the court will not relieve; and an iſſue at law was di- 


25170 8 is the 
Original; but 1 

think it ſhould 

laced it accord'. 


— 


— 
— — 
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226 | . Copybold. 
| AndLord Keck 2, A writ of Ajel was brought in the court of a copyhold manor 
ns Lyford anda void an eſtate, for that there had been no ſurrender, poſſeſſion hay. 1 
— homes ing gone with the defendant there for forty-five years ; the Lord: | 
where an in- Commiſſioners granted a perpetual injunction, for that after ſo lony 
junction was time a ſurrender ſhould be preſumed, and the rolls may be loft, aud 
ranted in the no reaſon the eſtate ſhould be avoided after ſo long a poſſeſſi 
caſe ; and . a poſſeſſion, 
the caſe of Pi. Mich. 1689. Knight and Adamſon, 2 Freem. Rep. 106. 
geon and Loveday, 11 Car. 1. where a leaſe was attempted to be avoided for want of livery, a4 
alſo the caſe of Roſe and Trejawney, 35 Car. 2. 16d. 


3. A copyhold is granted in reverſion after two lives, babend' jp 

mortem, ſurſum-red{itienem, Ec. of the tenants for life. The tenant 

for life ſell their eſtate to A. and ſurrender to the lord, to the end tha 

he may admit A. the vendee z the copyholder in reverſion enters and 

brings an ejectment. and recovers at law. A. brings his bill, and ka 

relief, by Lords Commiſſioners, hecauſe the ſurrender being only 

to admit A, the purchaſer, it was againſt conſcience that the reve 

ſioner ſhould enter. Mich. 1691. Anon. 2 Freem. Rep. 118. Ca. 1} 

And it was ſaid 4. Held by the Lords Commiſſioners, that if a copy holder pu 
per Hotchins, Chaſes a copyhold for three lives, and puts in his own life and tw 
— = others, habend” ſucceſſvdè ſecundem conſuetudinem manerii z if the fil 
his court woulataker paid the money, the other two are but in the nature of truſte 
pot execute an for him, and he may diſpoſe of the eſlate in equity, altho? it be in 
agreement = amanor where there is no cuſtom for the firſt taker to diſpoſe, unleſs i 
22 nei} ball appear that the other two lives were put upon ſome conſidet 


vity of the Lord, tion, or in purſuance of ſome agreement. Eaſt. 1692, Anon, 2 Frese 
becauſe he was Rep. 123. — 
concerned to ac- | | | | | #2 
cept the ſurrender and admit, But about twenty years ſince that Cifference between a copyhc| 
and ia freebold was laughed out of the court. nd 8 


5. If a man grants a farm by name, and all his lands, &c. uſual 
held and occupied there with, ant it happens that ſome of theſe lan 
are copyhold, this will not be a forfeiture. Said per Lord Ch: 
Hil. 7 Ann. in the caſe of Oxwith and Plummer, Gilb. Eq. Rep. 1 
6. Bill by the heir of the mortgagor to redeem a mortgage of cop 
hold lands upon payment of principal and intereſt, "The defend 
inſiſted to have a judgment, which he had aſſigned to him, firlt ſatishe 
before plaintiff ſhould redeem, Cur*: copy hold lands are not lit 
to an execution upon a judgment; ergo the judgment ſhall not 
tacked to the mortgage in this cate, but the plaintiff ſhall redeem ups 
payment of principal, &c. without ſatisfying the judgment. b 
Lord C. Harcourt, Eaſt. 13 Ann. Heir of Cannon and Pack, 6 \: 
Abr. 222. pl. 6. I 
7. A cuſtomary tenant opened a copper mine in his lands, ard 03 
and ſold ore, and died, and his heir continued digging and diſpon 
of great quantities out of the mine. The Lord brought 4 
againſt the executor and heir for an account of the ore, alledging i 
theſe cuſtomary tenants were as copyhold tenants, and that the fit 
hold was in the Lord as owner of the ſoil ; and that the manner 
paſſing the premiſſes was by ſurrender into the hands of the Lotd 
the ule of the ſurrenderee, And Cowper C. held clearly, at! 


to int. 
tie te 
at lau 
like t. 
ꝛ gain 
tenani 
mano! 
non 
in the 
recom 
Was a 
the lot 


His Lordſhip di 
tiaę u ſued be · 
tween this, | ” 
which Wasa tak - 5 | - well 
| ing away the Lord's property, and thoſe treſpaſſes which die with the perſon, as that o : 
up meadow or ancient paſture ground, but laid, as to the property of ore or timber, it * 


Execull 


executor was liable, Hil. 1917. Biſbop of Wincheſier and Knight, clear evea at 


4 Will, Rep. 406. . . law if it came to 


the executot 

| F haads, that tro- 
yer would lie for it ; and if it has been diſpoſed of in the teftator's life time, the executor, if aſ· 
ſets ate left, ought 10 anſwer for it; but that it was ſtronger in the principal caſe, by reaſon that 
the tebant is 2 fort of fiduciary to the lord, and it is a breach of the truſt which the law repoſes in 
the tenant for him to take away the property of the lord.—As to the evidence, that the tenant 
might do one fort ol waſte, as to cut down and diſpoſe of the timber, his lordſhip ſaid, that might 
de by ſpecial grant, but chat it was no evidence that the tenant has a power to commit any ot 
{art of waſte, {v.z,) waſte of a different ſpecies, as that of diſpoſing of minerals; but that a cuſ- 
tom impowering the 1enants to diſpoſe of one ſort of mineral, as coals, might be an evidence of 
ther right to diixoſe of another ſort of mineral, as lead out ofa mine. Butthis ſtion bei 
doubtful, hie lo dſhip ordetei the lord to bring trover as to the oar dug diſpoſed 


by the preſent ten ant; but there never having been any copper mine before diſcovered in the 


manor, the * dre not find that the cuſlomar y ten int might by cuſtom dig ad open new 
mines, fo that upon producing the paſtea, the court heid, that neither the teyvant without 
the kcence ot the lord, nor the lord without the conſent of ter.ant, could dig in theie mines, being 
new mines. Jbid 407, 408. 
8. Copyhold lands were granted to the huſband and wife and J. 8. 
for their leveral lives ſecceſſst?, and by the copy it appeared that the 
fine was paid by the huſband and wife. And per Macclesfield Lord 
Chan. |. S. is in equity to be intended but as a truſtee for the huſband 
| and wife, and the ſurvi vor, by whom the purchaſe money was ad- 
_ ranced ; and it _ mentioned in ihe copy that the fine was paid by 
the huſband, &c. is ſtrong evidence of the facts being ſoz which tho? 
the court will not look upon at concluſive, yet any evidence given to 
contradiRt ic ought to be very clear and full. Hil. 1921. Benger and 
Drew, 1 Will. Rep. 781. 0 


9. Plaintifſ's father, a copz holdet in fee, on bis marriage ſurrendered ! Strange, 447- 


to che uſe of himſeif for life, remainder to his firſt and every otherS- C. Carth. 14. 


fon in tail male, remainder to himſelf in fee; but no admiſſion was cup. _— 
made on fuch ſurrender, The father made leaſes, not warranted by Mod. 1 — em 
the cuſtom of the manor, and worked a quarry of ſtone from his free-in Chan. 368. 
hold lands 1nto the cop; hold lands, and did both without a licence, 
and died. Afterwards plaintiff, his fon and heir, cut down trees, | 
and incloſed tome of the copyhold lands, notwithſtanding ſeveral re- 
peated admonitions from the lord, who brought his ejectment, and had 
a verdict as tor a forfeiture. On a bill brought for ielief, Maccleſ- 
held C. was clear of opinion, that there was no foundation for equity 
to intet pole ; that it would be to alter the nature of the tenure, and 
the tenants wi.ereby copy holds ſubſiſted ; that if this was a forfeiture 
a law, 2 court of equity had nothing to do wich it z and that it was 
like the cale ct a feotiment, ot fine levied by a particular tenant, 
wainſt which there could be no relief. That copyholders were but 
tenants at will (a), though it were according to the cuſtom of the 
manor z that this entirely differed from the cate of a furtciture for 


Y 


(a) Copyholds 


in the nature of a ſecurity for thoſe ſums, and the lord might be in villenage, and 
recompenced in damages and coſts. That making a leaſe for years" reſpett of their 
was a forteiture, as it was a determination of his will; and though n 
the lord ſhould refuſe to grant ſuch licence, yet the tenant has no che will of the 
remedy, nor would this court compel the lord to grant ſuch licence. lord, though 
That though theſe copyholds arc mended dy time, and are in the bow indeed they 
nature of an inheritance, yet ſtill the tenant is obliged to obſerve the ve food top> 


law and cuſtom to which they are ſubject. That thele cuſtoms are — — _ 


in the nature of the limitation of an eſtate, which determines upon Per Lord Chan. 

the breach of them; that unleſs there were ſome equitable circum- Nich. 1 Geo. 1. 

aces in this caſe, this court cannot interpolſe, which would be 5 

nl Copy bolders hold ad voluntatem Domini, but that 
60. U3 


" 10 — — 


muſt be ſccun um cesſuetudinem maner:s, 


* were at ficit but 
non-payment of rent, non · 2 * of a tine, for there the eſtate was but bind of care 


determinable at 


te 
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228 Copybold. 
repeal and deſtroy the law. 
Duke of Somerſet, Prec. in Chan. 568, 572. 

10. J. S. a copyholder by a ſurrender is tenant for life, remainder 

to his firſt. and other ſons in tail male ſucceſſively, remainder 

to himſelf in fee, but no admittance is made on ſuch ſurrender 
for want of which it was clearly held, that J. S. continued and was 

to be conſidered as abſolute tenant to the lord; and cites Cro, lac. 

403. Bulſt, and Yelv. that conſeqently J. S. was but a truſlee for 

B. his fon, of the inheritance of theſe lands; yet that the whole in. 

(e) Note: I. S. heritance quead the Lord was in J. S. and any act of forfeiture (a) 

N done by him would bind the inheritance (5), becauſe there muſt 

a fortetture. "ways be ſome tenints to anſwer for the whole; but if there had 

(5) If J. s. Wa) . ; ; 
ould commit been an admiſſion of J. S. for life, and of the ſon in remainder, becauſe 

treaſon, it wouldthey come as it were by two diſlin& grants from the lord himlelf, 

be Nr the ads af the one will not bind the other z but till there is an ad- 
| 3 8 mittance on fuch ſurrender, the lord ig not bound to take any nn. 
ritance, an. ſo tice of it, but the tenant continues to all intents and purpoſes the 
of any other ſame eſtate he had before, and the rather, becauſe the lord has no 
tiuſtee of a co- means to compel him to come in and be admitted on ſuch ſurtender; 
pbotd, and the but if B. the ivn ſhould bring a bill againſt J. S. and the lord to com- 
de bound by the pel an admittance purſuant to the ſurrender, it might come then to 
truſt, nor wouldbe conſidered, how far the forfeiture of J S. would bind B. Trin, 


the lands in his „dir Hatry Peachy and Duke of Somerſet, [bi ro 
hands be fabjea 7 © i | : i 7 ; T et, 1bid. 568, 572,573. 
thereto, for a ceſtui que tr u is not tenant, nor can any act of his, either of treaſon, ſe lony, &t. 
a ſfect the copy hold lande. 15:4. | | 


| Unleſs it be ex - 11, A. is a copyholder in tail, the lord grants the freehold of the 
preflyfound that cop hold to him in fee, the copyhold, though intailed, is extind. 
thecuſtom of the = . ., a = 3 

manor allows of ber Macclesfield C. on time taken to conſider of it, Trin. 17 24. Dunn 


intaile, then this and Green, 3 Will. Rep. 9. 


is a fee conditional, and plainly merged by the grant to the freehold in fee: But ſuppoſing the 
cuſtom of the manor .'ocs war: ant .ntails, yet the copyhold is extinguiſhed, becaule in the eye 
of the law that is but an eia'e at will, and mult be merged by the giant ot the treehold, The 
premiſſes by ſuch grant are ſevered from the manor, conſequently the cuſtom of the manor can- 
not corroto:2te the legal eftate at will. The copyholier cannot hold of h.mſel!, and the copybolt, 
though intailed, is (waliowetl uv in the greater eſtate of the trechold ; and as the tenant atter tuch 
time as he took the giant did not hiniſelf continue a copy holder, fo his ſon, on the decent of ite 
freehold, ie I|kewiſe no copy holder, which may be ſaid trom ſoa to lon ad infinitum, | the znta!l 
of the copyhs1.1 be not extinguiſhed, it will be a perpetuiiy, ſince the only proper way of bariing 
the intail of a copyhold is by recovery in the Lo:d's court; but after ſuch leverance as in the fte. 
ſent caſe, no recovery can be luſfered in the Lord*s court, Per Lord Chan. [bi4. 10. The ecitor 
in a note refers his reader to 2 Chan, Rep. 174. Ca. 1. Vern, 393, 458. Parker and Turner (0. 
where the Lord Chan. Jefireys delivered the like opinion in the like cafe. Que auen (lays the 
editor) if A. be a copybolder in tail, remainder to B. in tee, and A. takes a grant of the freche 
from the Lord to him an his heirs, and dies without iſſue; is not B. n whom there wi once 4 
veſted remainder in tee of the copy hold premiſſes, 1ntitled to the ſame * lord. (c) Vide 1 Vo!. 
Ly. Abr. p. 119. Ca. 7. | | 1 


12. Ia this caſe it was admitted, that a Lord of a manor by cuſtom 
may make new grants of part of the manor to hold by copy; ard a 
| Caſe was cited to that purpoſe; but Lord Chan. King 1.id, th: it in the 
| Caſe cited ſuch grants were made with conſent of the homage. The 
queſlion here is, whether there be a cuſtom to do it without the ho- 
mage, and that muſt go to law, and then it will be by them conſi- 
dered how far a cuſtom to make ſuch grants without the homage be 
a good cuitom, Mich, 12 Geo, 1. Hughes and Games, Sel. Ca. in 
Chan, 62. „ 
13. The Loid of a manor brought his bill, claiming an houſe 
built upon the watte, Lord Chan. ſaid, that the Lord of a mann 
is 1.ever fa'd to be out of poſſeſſion; that what is built upon be 
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waſte is his, and that upon a trial before Juſt. (John) Powell, touch- 
ing ſome cottages built upon the waſte, though the Lord had not been 
in actual ſurvey (a) of the cottages in queſtion for 60 years, and (a) Alf ie 
had been ſeyera! fines levied thereon, by the opinion of the ſbould aot be poſ- 


judge the lord had a verdict (6). 13 July, 1726. Loyd and Bartlet, Con. 
Fin. Abr. 183. (X. d.) pl. 1. : | " (6) It has been 


tuled in evidence 
« the aflizes, that a cottager on the lord's waſte lives there by the lord's conſent, and ſo is us 


1 tenant at will; but thi: is very doubeful wheie there has been à long poileftion, By Pat C. J. 
Mich. 11 Geo. B. R. And fer Gur?, 20 of 26 years poſſeſſion is a good title in an ejetment, as 
well as a bar to an ejectment. IM. pl. 2. 

14. A ſingle copyholder is not relievable in equity for an exceſſive 
fine, becauſe this is determinable at law. But to avoid multiplicity 
of ſuits, ſeveral copyholders way join to be relieved againſt à gene- 
ral fine that is exceſſive, King Lord Chan. Mich. 17 32. Cowper{-) P:de Tie. 
and Clerk (4), 3 Will. Rep. 155. 5 p54 163. 

15, Defendant and others were plaintiff's tenants, and the Duke 
claimed a general fine upon the late Ducheſs's death, and the tenants! Td 
denying his right, he being only tenant for life by ſettlement, &c. name c dt. t 
The Duke brought his bill to eſtabliſh his right. Defendant: d an- Duke of Somer- 
wer inſiſted the Duke was not intitled to ſuch a fine, as next admitting ii. and France 
lord upon the Ducheſs's death; and they brought a croſs bill to be re-* ws lays the 
eved againſt the Duke's demands, and to eſtabliſh their rights. Lord. g f be 8 
Chan. directed an iſſue, whether the Duke was intitled, &c. which wasthe bar of the 
found for him z and upon the equity reſerved the court declared andcou:t of king's 
eltabliſned the Duke's right to the general fine, and decreed the 3 a jury 
nants to pay the fines aſlciſed, referving a liberty to ſuchi of the te- hich wag 
nants as think fit to try the reaſonableneſs of the fines aſſeſſed uponthie, viz. Whe⸗ 
ejectment to be brought by the Duke, at the peril of forfeiting theirther a fine was 
eftates, Mich, Vac. 1735, Somerſet (Duke of) and Freame & 40, aue to the Duke 
& econtra, 6 Vin. Abr. 109. pl. 5. See Forteſ. Rep. 42. lich. 12 27 the tenants 


Geo, 1. in B. R. S. C. under the name of Duke of Someriet 5 manors of 


Cockermouth, 


France & «c/”, who ſays it was agreed that a cuſtom that every co-&c. (which were 


- pyholder ſhall upon the change of every Lord pay a fine, is a voidthe inheritance 
cuſtom ; but that the court agrecd that where the Lord is only tenant® the Ducheſs) 


| : k as the a = 
for life, or by the curteſy, ſuch cuſtom is good. 5 3 — 
(the Duke being only cenant tor life, by marriage ſettlement, &c,) upon the death of the Duchels 
oi Somerſet the laſt a ſmitting lady; and atter a long examination ot witneſſes in relation to the 
cultors, and what had happened in other manors, viz. that tenants in dower, jointreſſes, and te- 
unte for life by leit ement. had had general fines paid to them by thei» tenants; the jury by the 
 Greftion of the court brought in a verdict tor the plaintiff the Duke of Somerlet; 


Lord Chan. decreed the tenants to pay their tines, and gave the Duke his colts, 


(B) Concerning Surrenders of Copybold Iſtates, Admit-4 ſurrender of 


. tenaat tor life 
tance, &c.— And in what Cafes a defefive Surren-gpeuncd on a 


der, or the Want of it, will te ſupplied in Equity, 8 


| i : h 4 Str. . 
. Tra copyholder do for a valuable conſideration fell or moi tgage, gut © OY made 


or covenant to fell his cop; hold, and dies before any turrendera quettion, if a 
made, the heir is compellable to ſurrender,—— But if a copy huldercopybolder do 
deviſes his copy hold, and makes no ſurrender to the uſe of his will, ons _ > 
tie heir ſhall not be compellable to make this god to the devilec Ar at M8 


: D debts, and dies 
Trin, 1681. Anon, 2 Freem. Rep. 65. without making 


leemed that he ſhould not, becauie aliho' this be lor payment ot debts, yet it is merely volunta- 


Furaed of bi. hne. 15:0. 


whereupoa 


any (ſurrender, whether the heir be compellable to make a ſurrender : and the better opinion 


fy to devile his copyholds ; and his kunour lad, that it this ſhould be allowed, the lord would be 


— 
— — 
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tates as fraudu- drews, Prec. in Chan. 1. The huſband and wife take by intiretien ſo 


 faker and Robinſon, Mich. 1717, his lordſhip doubted thereof, in regard that the grandfather by the 
43 Elie. for maintaining the poor, is bound to maintain his grandchild, which he ſaid he believed 


As to there being 6. A. ſeiſed of freehold, leaſchold and copyhold land, made a 


| the court ſeat it to the maſter to inquire into the faQs, and to report it ſpecially before they v0%- 


£30 | | Copybold. 

2 Vern. 120. 2. A. purchaſed a copyhold to himſelf, his wife and daughter ang 
8. C. (59%, that their heirs; and afterwards ſurrenders it to B. and his heirs, for ſecyr. 
B. againſt the 7 ing a debt due to him z this purchaſe is an advancement for the wif 
wife and daugh-and daughter, and they are not truſtees ; and the huſband and wif: (a 
ter after the buſ- one perſon) take [a moiety] by intireties, and ſo the ſurrender of f. 
r * can paſs no part of the lands ; and it being copyhold, the plaintiff 
tle. and to ſet might have informed himſelf how the title ſtood, Bill diſmilled, hut 
afide their ei- without coſts, by all the commiſſioners. Hil. 1689. Back and An. 


lent 1 that he cannot alien or diſpoſe of it ſo as to bind the wife, and the other 
| Py 3 moiety is well veſted in the daughter. So decreed per Cur”. 2 Vern, 120. 
was diſmiſſed, of 3. Where a copyhold is deviſed, and no ſurrender made to the uſe 
bur ſexs coſts, of the will, equity will ſupply the defeQ of a ſurrender, in cafe it be 
for proviſion for a child ; bh it is the circumſtances of the caie that 
induce the court to do it, for they will not do it in all caſes. Hi], 

1690. Anon. 2 Freem. Rep. 115. | | 
4. A copybolder in fee having itſue two daughters, deviſed a copy. 
hold eftate to his younger daughter, whereby her fortune was made 
more conſiderable than the elder ſiſter's; there was no ſurrender to the 
uſe of the will, but ſuch defect was ſupplied, it being intended a pra. 
viſion for a child, though it made her ſuperior to her elder ſiſter in 
fortune. Mich. 1699, Baker and Jennings. 2 Freem. Rep. 234. 
The like ws 35 be opinion of the maſter of the Rolls was, that the deviſe of WW ten to 
aiſs decreed per à copyhold without a ſurrender ought to be made good for grand. the co| 
Lord Harcourt Children as well as children; and his honour ſaid, that if the fame v the 
in the caſe of caſe was to come then into the Houſe of Lords it would be ſo ruled, {WM aule t 
ES 6s and that he had and would decree it ſo. Mich. 1702, in the caſe of 12 An! 
i712, and jt is Watts and Bullas, 1 Will. Rep. 61. . 6, Y 
obſervable that the caſe of Kettle and Townſend being cited before Cowper C. in the caſe of Fur. 


was not taken notice of in that caſe. Bid. in a note by the editor. 


a ſufficient pro- ſurrender of his copyhold to the uſe of his will, (but did not preſent 
_ — the ſame) whereby he deviſed his copyhold to A. his eldeſt ſon, and 
= . the heirs male of his body, remainder to C. his ſecond fon, who wa 
beſides the co- by a ſecond venter, and the heirs male of his body, remainder to 
pyhold, his ho- B. his third ſon and the heirs male, &c. remainder to his own right 
nour ſaid, — Pa- heirs, The deviſor died, leaving the ſaid three ſons and one 
8 daughter, who was by the firſt venter. The eldeſt fon entered up- 
And that if it on the copyhold, but did not preſent the ſurrender, and died wit WM this a |; 


| had been the tef. out iſſue, whereupon his fiiter of the whole blood, defendant's wife, to dept 


tator's deſign claimed as heir at law to her brother, whom ſhe conceived to be iſagre 
that the copy - 


3 ſeiſed in fee, for want of a ſurrender; the tenant attorned to de-. this bei 


be ſurrendered, fendant in right of his wife, whereupon the plaintiff, ſecond wii 
&c. he ſhould of A. the deviſor, brought her bill as guardian to her two ſons C. 
have revoked it; and B. to have the copy hold according to the will. Decreed fe 


8 the plaintiff by Trevor, Maſter of the Rolls, and affirmed, on 25. 
not fo much as peal, by Harcourt C. who agreed that defendants ſhould join in! 
parol evidence of a revocation. J5;d4.—But the deficicncy of a ſurrender was denied to be fuppit 
ed in caſe of a wife, to whom the huſband had deviſed his copyhold lands, it being ſupgeſte! ''*! 
ſhe was otherwiſe amply provided for out of the teſt ator's trechold and perſonal eſtates; but thit 
the heir at law had no other prov ſion but the copyhold, which was not above 300. per Ann 
whereas the proviſion for the wife was according to her fortune, which was upwards of 3000l. % 


convey 
had hir 
ſurrend 
had do 
reaſon | 
heir, 


make any decree, Mich, 2 Geo. 1. Briſcoe and Cartwright, Gilb. Fq. Rep. 121, 


nend parſuant to the will. Mich. 12 Ann. Burton and Floid & 
Ur, 6 Vin. Abr. 59. pl. 20. 3 Will. os 285.5. C. cited by Lord Tal- 


tot, Trin. 17 34. as decreed firſt by Sir John Trevor at the Rolls in Trin. 
1112, and affirmed by Lord Harcourt, Mich. 1913. And in a note 291 
there the reporter cites the S, C. by the name of Burton and Lloyd, 
la taken from the . book) thus: The bilt was brought (iter N 
of) to ſupply the deficiency of a ſurrender left in the hands of a cuſ- 189% | 
tomary tenant, and not preſented at the next court. The uſes of the WET | 
ſurrender were to the teſtator's eldeſt ſon and the heirs male of his 
body, and for want of ſuch iſſue, to the plaintiff the ſecond ſon and 
the heirs male, &c. remainder over; ſo that the plaintiff claimed a 
remainder expeQant on an eſtate-tail, and was alſo, as appears by the | 
pleadings, otherwiſe provided for by the teſtator. The cauſe was 93 
heard before his honour, 3 July, 1912, and who decreed for the plain- 1 
if; and on 14 November, 1713, the decree was, on an appeal, af - 
frmed by the Lord Chan. | 

J. B. having ſeveral freehold and copyhold lands, deviſes all his 
lands, goods and chattels to bis three ſons, equally to be divided be- 
tween them z and alſo deviſes jool. to his eldeſt, provided he gives a 
lawful, gocd and general releaſe to his two younger brothers ; and 
by his codicil appoints, that if one of his younger ſons ſhould die or 
nury in his minority without conſent of his executors, then his por- 
tion to go the other younger ſon, Lord Chan. was of opinion, that 
the copy hold lands du not paſs by the deviſe for want of a ſurrender 
tothe uſe of the will, though in the caſe of younger children, be- 
cauſe there are freehold lands to ſatisfy the words of the will. Mich. 
12 Ann, Bullock and Bullock, 5 Vin. Abr. 58. pl. 19. . | 

8. Where a copyhold is intailed, it will not de defeated or barred And per Lord Fl 
by a bare ſurrender, unleſs a particular cuſtom be found to warrantChan. a ſurren- | 
i. Per Lord. Chan. Harcourt, White and Thornborough & af, den fen e 
Mich. 1915, Prec. in Chan. 425, 426. bind his iſſue, 
naleſs a particular cuſtom be found. 175:d. 429. S. C. Gilb. Eq. Rep. 109. 8. C. in tetidem verò it. [\ 

9. J. S. being ſeiſed of copyhold lands, and alſo of a confiderable 
eftate in fee, ſettled the ſame on a papiſt, contrary to the 11 & 12 
W. 3. cap. 4. ſe&. 4. but made no ſurrender of the copyhold lands, 
e. But it was ſaid that be had done all that lay in his power to ſur- 5 | 
render, for that he had made a letter of attorney to A. to ſurrender 71 
them, and the ſteward or tenants refuſed to accept the ſurrender, in- 1 
ſſling that they ought to keep the letter of attorney ; upon which 1 
they broke off, and uo ſurrender was made. And Cowper C. thought 5 
tis a lucky accident in favour of the heir, which equity ought not $ 
to deprive him of, any more than if the copyholder and the lord had 
diſagreed about a fine, which had prevented a ſurrender ; and that 
this being a voluntary conveyance, was not to be aſliſted in equity as a | 


conveyance to a (a) wife or children would be. But if the heir, pho %. 
had himſelf done an y thing to have prevented the acceptance of the 7z;4. 60, the ; 
ſurrender, it had been material. Belides, it did not appear that J. S. caſe of Watts 

had done all in his power for the making the ſurrender, for which and 2 "bY, 
reaſon the title to the copy holds was declared, per Cur?, to be in the eg hmm 

keir, Prin. 1717. Vane and Fletcher, 1 Will. Rep. 352, 354» 365. 


conveyance to a 
brother of the half blood was made good by the court againſt the heir. 


232 J. S. deviſ all bis! 5 . nd their he 
. 70 6 10. J. eviſes all his real e to ees 2 eir being: 

droge for the payment of his debts, and was ſeiſed of ſeveral * 
hold paſſes, the and copyhold lands, but bad not ſurrendered his copyhold lands to 
. ſon the uſe of his will, and died, leaving three ſons, and part of the co. 
© fs — pyhold was of the nature of Borough Engliſh. And Parke: C. was 
thereof as is Bo- Of opinion, that if the freehold eſtate was not ſufficient to pay the 
rough Engliſh,” debts, the copyhold, being real eſtate, ſhould be liable; and i. 
mult contribute reed the maſter to ſee if there was enough without the Copy hold 


- . 8 for payment of the debts. Trin. 1718. Drake and Robinſon (a), 


debte.— That a 1 Will. Rep. 443, 444. 'he R 
man is not juſt noleſs he takes care to pay his debts; for which reaſon the teſtator has made choice of the 


of words large enough for that purpoſe, a copyhold eſtate being a real eſtate; that ſince the teſ. 7.) 
tator*s firſt intention was to be honeſt ar d pay his debts, to cramp ſuch his deſigy by a ocarrow con. dies ſeile 
ſtruct ion, ſeem like being acceſſary to making the teſtator a knave even a2aioſt his will, 7;;4 of 
() ide the caſe of Haſlewood and Pope, (F. 234. Ca. 20.) The like reſolution by Lord Chan, ofopinic 
Taibot.—/iae Mallabar and Mallabar, P. 234. Ca. 22. e 1 2s 
11. J. S. deviſed copyhold lands to his daughters, without ſurren. . 

dering them to the uſe of his will, and died. His fon and heir entered No thoſe 

and mortgaged them, the mortgagee aſſigned his mortgage to one «f the cop) 


the plaintiffs. Lord Chan, decreed, that the want of a ſurrender WM airoed 
ſhould be ſupplied for the benefit of the daughters, notwithſtanding 10 te 
they had a very large proviſiun beſides the copyhold lands, becauſe | meni 
the father was the beſt judge what was a ſufficient proviſion for them; 2 
and alſo decreed that the mortgage being had without notice {of the Will, 
deviſe] ſhould be firſt diſcharged, there having been laches in the 
daughters. Mich. 4 Geo. 1, Weeks and Gore, 6 Vin. Abt. 57. pl. ves, 
24. Note; This is not the S. C. as 3 Will. Rep. 184. in a note ed! 
there. 0 : 5 cauſe oth 
12. Admittance by virtue of a forged letter of attorney in the name 2 
of a copyholder to ſurrender a copyhold to the ute of A. and the ede pu 
attorney ſurrenders accordingly, whereupon A. is admitted, is a void 
admittance. Per Lord Chan. Macclesfield, Trin. 1722, in Cafu 18, ] 
Hild yard and South-Sea Company and Keate, 2 Will. Rep. 77. 55. WI” of: 
13. A ſurrender was made of a copyhold eſtate to truſtecs to the copy ho 
| uſe of a will; a will was made with only two witneſſes to it, and all 
| Admitted, that a will of a copyhold does not require three witneſſes; NNeunge: 
'N but this is a deviſe of a truſt relating to lands, to within the fiatir: and def 
1 of frauds the heir controverting the ſurrender and the will, u the elde 
point was not determined, but two iſſues ordered; though the Le to 
Chan. ſeemed to be of opinion, that the deviſe of a trutt muſt en- Itbe you 
ſue the nature of the eſtate, and not make it be neceſſary to he Ca a 
| three witneſſes, as the copyhold might be deviſed without three wits 19.8 
_- neſſes; but this may be a queſtion to be determined when the iſſues bold lat 
are tried. Tin, 11 Geo. 1, Appleyard and Wood, Sel. Ca. in Char. pak 
| 42. | | it to 
ü Where a copy= 14. Copy hold ſurrender to the uſe of a will ſhall paſs by a will ate D. diſti 
2 * teſted by one or two witneſſes only, Decreed by Micclcheld C. wie the 
the uſe of a will, Mich. 1724. 2 Will. Rep. 258. - | aro: 7 B. ſi 
| ſuch will, atteſte by one or two witneiles, is good, which is only a declaration of the uſe of the ſur- houſ; 
| render; but if a copyholaer be ſeiſe d only ot the truſt or equity o redemption of te copyhold, nl « me 
| de viſes ſuch truſt or equity of redem/;tion, there mu!t be three witneſſes to the will, tor there cu “ befor 
he no precedent lurrender to the uſe of the will to paſs this truſt; and the truſt ad equity oH: nanc 
demption of all lands of inheritance ate within the ſtatute of frauds, otherwile great incoaverients . 
would ariſe therefrom; and it is no prejudice to the lord of the manor to compile the tr uit of + upon 


= copyhell pyhold 


bold; 2 
Lord Ch 
deis or 

once, at 


opjhold within that ſtatute, becauſe the perſon who has the legal eftate of the copybola 1 
n te the lord, and liable to anſwer all the ſervices, Hil. Vac. 1727, admitted by his 

(in a caſe at the Rolls) to be a ſettled point. 2 Will. Rep. 261. The Editor by way 
unte ſayr, ©© But in the caſe of Tuffnell and Page (a), Eaft. 1740. the Lord Hardwicke was 
4 of opinion, that the truſt of a ry na would paſs by a will not atteſted accomling to the 
« ſtatute of frauds; as a copyhold ſarrender to the uſe of a will would do; for that equity 
« onght to follow the law, and make it at leaſt as eaſy to convey a truſt as a legal inter- 
« elt; and decreed accord'. Ibid. (a) Vide P. 236. Ca. 25. 


Ib. Equity will ſupply the want of ſurrender in cafe a deviſe for 
p1 t of debts, or for a wife or younger children, Pcr the Maſter 
of the Rolls, Mich. 1728. Tollet and Tollet, 2 Will. Rep. 490. 
17. J. S. by will charges all his worldly eſtate with his debts, and 
dies ſeited of freehold and copyhold eſtates, which he particularly diſ- 
of by the will; and Sir Joſeph Jekyll, Matter of the Rolls, was 
efopinion, that the copyhold (though not ſurrendered to the uſe of the 
will) as well as the freehold was well charged with the debts, ſince 
il the copy hold was by expreſs words deviſed either to the heirs, or 
tthoſe that were not his beirs, fo that it appeurs the teſtator took 
the copyhold to be part of his worldly eſtate, all which is by the will 
charged with the payment of his debts ; and that it had been ſufficient 
if the teſtator had only ſaid, © I charge my copyhold lards with the 
payment of my debts,” in which caſe Equity would have ſupplied 
the want of a Surrender (6). Hil. 1730. Harris and Ingledew, (3) Thie the 
3 Will. Rep. 91, 96, 97. ET 
to be ſo: but 


obſerver, if it were but an equitable charge, and the legal eſtate of the copyholder had de- 

kended to the heir, that would have made it neceſſary that the heir ſhould be a party, be- 
cauſe otherwiſe the legal eſtate of the copyhold could not be conveyed to a purchaſer ; but it it 
had appeared (which he thinks it did not) that the heir at law ha I fince the teftator's death con- 
veyed away all the copyhold eſt ate, then indeed, the grantee of the heir being capable of conveying 
tothe purchaſer, it might not be neceſſary to make the heir a party. Ibid. 97. by way ot Note. 


Reporter adinite 


18, Bill by plaintiffs for an injunction againſt defendant, eldeſt 
ſon of a copy holder, to make good the defect of a ſurrender of a 
copy hold in fayour of a will, whereby the father gave this copyhold, 
and all other his eftate, for the maintenance of the plaintiffs his 
younger children till 21, and then to be divided among the plaintiffs, 
and defendant to have a ſhare, Lord Chan. ſaid, the rule is, when 
the eldeſt ſon is totally diſinherited, not to interpoſe; and this is very 
near to a total diſinhetiſen, the eldeſt not being to have any thing till 
the youngeſt are of age. Inj unction denicd, Mich. Vac. 17 37, Hicken 
Sa and Hicken, 6 Vin. Abr. 59. pl. 20. - 

19. S. M. having iſſue three daughters B. C. and D. and having free. Upon the appeal 
bold lands in A. J. and W. and ſome copyholds in J. (ſome of u hichic was atjectes, 
be had ſurrendered to the uſe of his will) he made a will, and devifedthat the copy. 
part to truſtees for charities, and to each of his two daughters C. andbod _ * 
D. diſtinct part of his freehold lands, ard money and legucies; to bisthat equity 
wife the houſe he lived in, and ſeveral cloſes by name, till his daugh-ought not u ail 
ter B. ſhould attain 21, and then are thee words, Ard after then the a ſurrender to 
" houſe and grounds, and all other my meſſuages, cottages, lands, te- e 2 of 
*nements and hereditaments whattoeverin A |]. and W. not herein , 3 3 | 
before otherwiſe diſpoſed of, with their and every of their uppurte-riff were hers 
* nances, unto my ſaid daughter E. and to the heirs of her boy, to enterat law, and 
upon at her age of 21. and not ſooner,” (Note; there was iome co-Plantiff deeter 


pbold in A.) B. marries plaintiff, and the bill w brought by themljg0'chey cnelu- 


| | five of the copy - 
bold; and here there were other freehold lands whereon the general words miglu operate. Rut 


id Chan. lad, the rule of evidence is the ſame here as at law; the proper evidence ot far: er: - 
dis or titles to a copyhold ie the Gurt roll, or a copy of it, or it myit appear they exilied 
"Ice, and are loſt, &c. and ſo make way to go into paiol eyidence,—Plainiff has no title af 


law, andas to an for an infunttion, and to have the want of a ſurrender ſupplied. 


_— if Oveſt. 1, Whether the words of the will were ſufficient to paſ | 


ar * o 
. copyhold in A. to the daughter B. 2dly, If Equity ſhould ſup] 
to be che et want of a Surrender in this caſe, 10 Feb, 1732. Held at the Roll 


give this 44 that the copy hold not deviſed to chatities did paſs by general words to 
bald to B. the plaintiff B. and that Equity ſhould ſupply the wat of a ſurrenge, 
— tp grey and decrced acccrdingly, and a perpetual injunction. On an Appeal 
ws expound Lord Chan. affirmed the decree. Ejectment was tried before Cowper 
and colleQ teſ- J. and a cafe made for the opinion of C. B. where it was held, that the 


rp erp words were ſufhciert to paſs the copybold ; and the Maſter of the Rolls 


of the will. It vas of the ſame opinion. And as to the ſecond point, the parent i; 

is clear that the the proper judge of the 2 of his children, and here are ng 
| general words Children provided (3) for. Decree was affirmed by Lord Chan, 

(viz. of all Hil, Vac. 1733. Andrews and Waller, 6 Vin. Abt. 2 37- . 12, 


tber] will take 
in the reſt of the copyhold as well as freehold ; as to caſes where a ſurrender is not ſupplied i 
ſtand upon this reaſon, vhat the intention could not be colleed to give lands to uſes to whi 
teſtator could not give them; but when the intention can be collected, though there are im. 
proper words, yet they paſs in confideration of this court, where if there had 2 2 ſurrender, 
they would have paſſed in favour of creditors, &c, Per Lord Chan. And his Lordſhip was of 
opinion, that teſtator intended to cornpriſe cepyhold in the deviſe to his dauthter B. And if he 
did, the rule is general, That ſuch deviſe is good to a wife, younger children, or creditors; but 
objected, that N. is not the youngeſt ch Id, ſhe is indeed eldeſt, but ous of a whole heir at law; 
and if ſole heir, yet it is common in caſes ol portions that the e!deſt is confidered as the young. 
eſt, if not provided ſor. In caſe of Borough Engliſh, the youngeſt muſt be conſidered as heir; 
ſo in Gavelkind. In regard to what does not deſcend in common, they ſtand ia the place of younger 
children; to determine othe; wiſe would be to determine upon word, and not according to the 
nature of things. As to the proviſion made for B. his lordſhip ſaid he did not know that the court 
bad gone mioutely into the conſideration of that, &c. otherwile where the heir is totally diſn. 
berited. In Boſs and Boſe, the heir had but 6/. per ann. & de mininis nen curat lex, and in by he d 
effect a total diſheriſon; but where there is a proviſion not unreaſonable, and where the heir i WW whom t 
not left io a deſpicable condition, the court has not gone fo far. In Burton and Floid, it wa der mat 
laid down by Lord Harcourt in the ſtrongeſt terms, and there after an eftate-tail a ſurrencer was * 
tupplied ; aud here defendants claim another eſtate by the fame will, and where a deviſee claims whi : 
a point, he mult take the whole or reject the whole, accord ng to the wi!].-The quantum of 4 limitati 
pꝛoviſion of a child is in the father's power and diſcretion. A man is bound by nature to provide for was de 
al hiv children, and in this caſe the father had provided for two, and intended to provide for the want © 
third; he intended to make a compleat proviſion, and give all that he had among his three caugh- 


ters, and to leave nothing to deſcend. Te, Lord Chan. Ibid. (a) & If it would not be wnprovided. De 
ide the caſe 20. If a man deviſes all his lands, tenements and hereditaments in not a p 
| 3 and P. in truſt to pay his debts and legacies, and the teſtator has ſome Ml ſopply 


freehold and ſome copyhold lands there, only the freehold lands ſhall of a y0 
| of Ca. 3 f | 
the like reſolu - Pals z for his will muſt be intended of ſuch lands and tenements as are ſurrenc 
tion fer Lord de viſable in their nature; ſecu if he had ſurrendred his copyhold lands bim w 
Chan, Parker.—79 the uſe of his will, becauſe this ſhews he did intend to deviſe his Ml der ho 
| 1 copy hold. But even in the firſt caſe, if the freehold were not ſufficient on A ce 
P. Ca, do pay his debts, when the teſlator deviſes all his lands in truſt to pay 


his debts, it ſeems rather than the debts ſhould go unpaid, that the moo 

copy hold ſhall in Equity paſs. Decreed per Talbot C. Trin. 1734 tended | 

| Haſlewood and Pope, 3 Will. Rep. 322, 323. _—_ 
In this caſe the 21. One may deviſe an equity of redemption of a copyhold withe * 


mortgagee being out ſurrendering it to the uſes of a will (a), Decreed by Talbot C. (eas 


admitted the Trin. 1735. King and King and Ennis, on an appeal from a decree MW made 1 


marteagor had 2. | . 
Kage 3h 4 val at the Rolls, Itid. 358, 360, 361, abe 


eſtate of the co- | | | FO viſion, 
py hold in him, and therefore had no eſtate to ſurrender. Per Cur?, Ibid. 3fo. (a) Same poiat the he 
was determined in Etrudwicke and Strudwicke, by Lord Patker, Eaſt. 1720. 3 Will. Rep. 360. law hi 


; | | 3 ; vided l 
Fide the cales 22, J. S. deviſes his real eſtate to be ſold to pay debts and certain ſl wis a 
- 2 ard pecuniary legacies, and ſuhje thereto deviſes his perſonal eſtate to bis "wy | 
P. 31. C. 15, filter. Talbot Lord Chan, refuted to ſupply the defect of a ſurrender 


ard Tief the copy hold to the uſe of his will againſt the heir, if the other ( 


- 2. : | 
* 

* Fa” 

* 15 * 

* * 


= Copybold. 235 
Mates ſuffice to pay the debts y and diſmiſſed the bill with cofls as toand Pope, 
this point, it having been confeſſed by the anſwer that the teſtator'sabove, Ca. 26. 
ather eſtate (excluſive of the copyhold) was more than ſufficient to pay 
the debts. Eaſt. 1735. Mallabar and Mallabar, Caſes in Eq. 
Temp. Talbot 78, 79. k - a 

23. If a man exoreſ]y deviſes copyhold lands, and dies without 
making 2 ſurrender to the uſe of his will, the want of a furrender 
full be ſupplied, ——But if he died ſeiſed of freehold and copy hold 
and, and deviſes his lands generally, fo that there is no evident in- 
tention to paſs :he copyho!d, there, Equity will not interpoſe againſt 
u heir at law unprovided for, ſuch ſutrenders not being aided but 
where the words of the will cannot be fatizfied without extend irg 
them to the copyholds. Attorney General and Mott && a/', 8 Geo. 2. 
295 "0 an Appeal from the Decree of the Maſter of the Rolls, Caſes in Eq. 
the caſe was as follows: R. Cook, the plaintiff's late father, was Temp. Talbot 
gie in fee of ſeveral copyhold lands in L. in the county of Norfolk ., — wo | 
1nd in the city of Norwich; and by will dated 28 April, 1910, de-q,cs it: A. bad 
riſed all his meſſuages and lands in the city of Norwich, and allo in iſſue to ſons E. 
the county of the ſaid city, and alſo in the county of Norfolk, whe-a0d C. B. diec, 
ther freehold or copyhold, to hid grandſon Richard Cook (a) for lite, "en nn D. a ſor. 
remainder to his firſt and every other ſon in tail for life, remainder to - "aps. ow 
his daughter in tail, remainder to his younger ſon the plaintiff in fee ; hold and copy- 
the teſtator died ſoon after making his will, and afterwards, ir hold lands, dey 
1718, Richard Cook the grandſon died without iſſue, but before his ved all his mei- 
death ſurrendered the copyhold lands to the uſe of his will, where. Wor ann, | 
by he deviſes them to his mothet Suſannah Cook and her heirs, under hold or capy- 
whom the defendant Francis Arnham claims. There was no lurren- hold, to D. his 
der made by the teſtator Robert Cook to the uſe of his will, undergrandion and 
which the plaintitt could make out his title at law by virtue of the je ar — A 
limitations contained in the will, though Richard Cook the grandton ge the Fett ang 
was dead without iſſue; therefore the only queſtion was, whether theother ſons of U. 
want of a ſurrender {04u14 be ſupplied in favour of the plaintiff), whoin tail, remain- 
was a younger ſon of the teſtator. The Matter of the Rolls was of**" —_— <D 
opinion, that as the intereſt in remainder of the copyhold premiſſes e bee 
not a preſent proviſion for the plaintiff, a court of Equity ought not to der to C. in tee 
ſupply the want of a ſurrender to make good ſuch devite for the henefit A. died without 
of a younger child, Two obj-Rions were made againſt ſuppl yin ; thismaking any ſu 
ſurrender; iſt, That the p!.intif had an ample proviſion made eres 1 
him without theſe copyhold lands. 2dly, That the want of 4 tutten- but had wther- 
der ſhould not be ſupplied in this caſe, becaule the eſtate was to ariſe wiſe provid - 
ona contingency upon Richard's dying without iſſue male or female, ed 35 : 

| — . FEW... - 

ſon died without iſſue, but ſurrendered the copybold to the uſe of his will, and deviſed N © 


mother and her heiss. It had been Cecreed a the Rolle, that this being no pretent provifien i: » 
tended for C. the defect of a ſurrender ſhould not be ſupplied, But on an Appeal, Taibat G. 
reverſed the decree, and ordered the deiect of the ſurrender to be ſupplied;:— And as 0 
the other proviſion being made for C. by A. hi« loreſkip ſaid, that it had been often he d 
here, that the father is ſole and only judge of the guantum of the proviſion; ani that te 
defects of ſurrenders had been ſupp'ied even where the copy hald eſtate intended to pals þ £ 
made but part of the provilion, and to not lid le to the objection oi leaving the chi d int te 
unprovided for in caſe the deſect was not ſupphed; and as to the remaincer to C. ater le- 
vera] eſtates-tail, (not being intended as a preſ>nt proviſion) his 'ordſhip held it to be a pri - 
viſion, though not ſo good a one as 4 preient previſion, 1 hat it could not be laid thai 


the heir was difinherited, for when this remainder is to take place, C. then becomes heir at 
hu bimſeif by the default of iſſue of D.—— Nor dn it be laid that there is an heir unpre- 
vided for, for though he is made but tenant for live, vet there are limitation: to all his iſe, 
uno are ail to take before C. Ibid, 36, 39.—; Wu. Rep 283. S. C —Necced that nh 
want of a ſurrender ſhould be ſupplied, and that the deten ant, who claime“ under te mo— 
ther, hould at the plaintiff's charge ſurrender to the plaint f and his heirs. Ubi. 8. 
(a) Richard wa: the teſtator's heir at law. Vide Tall IE 


— — > M4 " 8 
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225 Copphold. . 
| which being after an eſtate-tail, is of little value or conſideration in 
law, and therefore could not be intended a proviſion for ſuch fon 
Talbot Lord Chan. The deſign of ſupplying furrenders in this court 
was not intended to give the party himſelf a greater power over hi 
eſtate, but to aſſiſt and aid the perſon for whom it was deſigned, bein 
under equitable circumſtances, The rule of the court is, that a de. 
236 feQive ſurrender ſhall not be ſupplied in favour of a younger ſon, where 
the eldeſt is unprovided for and totally diſinherited. It has been ſaid 
that this power has been firſt uſed in favour of charities, but the rule 
that J found the court in poſſeſſion of is ſometimes to ſupply the 
want of a ſurrender, or a defeQive one, for the benefit of creditors ot 
| younger ſons unprovided for, who are in the nature of creditors, Bu 
1 Salk. 187. it is a general rule, that the father is judge of the quantum of the pro. 
viſion his child is to have, and it would be taking too great a latitude 
for this court to enter into the conſideration of that matter, As tothe 
ſecond objection, I am of opinion that though the limitation of the 
remainder to the younger fon was not of ſuch value as if it had been 
an immediate proviſion, yet as the law allows of ſuch limitations, 
they mult be of ſome value more or leſs, as they are more or leh 
(a) Ca. in Eq. remote; and the caſe of Burton and Lloyd was a cafe in point (a), 
Temp. Talbot for there an appeal was brought be fore my Lord Harcourt, from the 
37. S. C. is laidgecree of Sir John Trevor, Maſter of the Rolls, wherein a ſurrender 
3 _ was ſupplied in favour of a younger ſon after an eſtate- tail, which is 
in point. —lt ap- ſtronger than the preſent caſe, where the precedent limitations ate it 
pears from the ſlrict iettlement z therefore decreed that the ſurrender ſhould be ſup. 
| Regitter's book, glied, that the lady of the manor (who was a party to the bill) 
— = 57g ſhould admit the plaintiff tenant in poſſeſſion to the premiſſes, and 
Liovd, the bill that the plaintiff ſhould have an (65) account of the profits only fron 
was (int? alia] the time of filing his bill, having been guilty of laches. Tr, 

to lupply the 8 Geo. 2. Cook and Araham, MS. Rep, _ 


| deficiency of a 

furrender leit in | | | | 3 

the hands of a cuſtomary tenant, and not preſented at the next court, The uſes of the ſurrender 
were, to the teltator's eldeſt lon Andrew Burton and the heirs male of his body, and for want 


|. 3. 


of ſuch iſſue, to the plaintiff Cornelius Burton, the ſecond fon, and the heirs male of ba 3. [ei 
body, remainder over, ſo that, as in the caſe of Cook and Araham, the plaintiff claimed ive coll 
remainder expectant on an eſtate tail, and was alſo, as appears by the pleading*, othe:wie Warburt. 
provided for ty the ſaid Teſtator. The caule was heard before Sir John Trevor at tte If ; 
Roils, 3 July, 4712, who decreed for the plaintiff, and on the 14th of Nov. 1713, that decree * c 
Was, oa an appral, affirmed by Lord Harcourt. 3 Will. 285. (6) This is ot ther hc 
in Talbot or WII. Rep. | | 5 litter o 
5 5 1 : Rep, 376 
Though his 25. It a copyholder ſurrenders to the uſe of his will, and gives then 5. Cot 
lorefhip had to B. but the will is not atteſted even by any one witneſs, yet B. is wel d refery 
lome h:tle doubt in: tled to the land, for ſuch will is ſufficient to declare the uſes oftie ¶ eit pov 
28 ng ſurrender. Per Lord Chan, Hardwicke, Eaſt. 1740. 'I'uffnell and Wiley, ( 
of the cauſe, yer Page, Barnard. Rep, in Chan. 9, 11, 12, 2 Atk. Rep. 37. pl. 2. 6. Det 
bis lo: dſhip at - . | | | dad out 
the ſecond hearing ſaid, he was extremely well ſatisfied of it; and ſaid the caſe of the At He aid o 
torney General ani Bains, 2 Vern. 897, was an expreſs Autharity for that purpoſe. Ti lays, 1 
the party is ia by the ſurrender, and not by the willg and theretore it is goo} tho the vil L C 
ie not atteſted by any witnels at all; but that it is neceſſary that the will be in wiltl??5 * 
and if it be ſo, it is luffcient it it be ſigned by the party — S0 where a perton is intitled io ny Ne or c 
t:uſt of a copyhold, natwith'\anding there was no ſurtender to the vie of the Will, ner ge, ib 
will attefted iy any witneſſes, yet it is ſufficient to give the truſt of a copyhelu. Per 1 1 
Lordſhip, who fai that the principal caſe is merely the caſe of a truſt, and that the tellaidt 3 
could not make a lurrender of it. Ibid. 13. That it has been often determined at lau, tba 1 ) 
a will of this lo;t need not be atteſted to convey the legal eſtate in the copyhold, and con- te, M 


fequently ſuch atteit ation is not neceſſary to convey the truſt of the copyhold, ani in thi con 
Fquity 'ollow:s the Law. That this court is never more ſtrict in requiring ceremonies te per 
the truſt of an eſtate, than it is to paſs the legal intereſt in it. And as to cenvey the bo 
ehate of the copyhold, the atteſlation of a witneſ-, Sc. would nat have been necel'a 1 
the ſame realon it is not neceſſary to couvey the trult of it. Per Lord Chan. Ib 15 


Vie the notes at the top of P. 3. 3. 
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an anlwer cou; 


. 3 8 5 feſles every 
ne that is prayed by the ! ill, ſo that the plaintiff in that caſe need not be at the trouble of prove 


it; yet it the defendante are infants, : he court will con:pel the plainiitf to prove every thing 
dich he did, and had a de«.ree; whereupon it was prayed that the pliintitf ſhould have — 


(A) Who ſball pry C:fts, and in whit Caſes (a). 


Chan. would not allow a mortgagor to fedeem until he paid the mortgagee cots; and 

id, a redemption never was decreed withodt colts; but if the morigagor only joined 2 ab 

of lands, (the bill being tor that end) he ſtall not pay coſts. Trin. 5 Ann. Anon, 161}, —— 
what time a tender of tithes ſaves defendant's colts, vide ante p. 4. Note {a} 


\ DLaintiffs daughters by a ſecond venter brought their bill again 
the defendants daughters by a fiſt venter, co prove their fa- 
s will, whereby lands were deviſed to be fold to raiſe plaintif* 
ons; and on a trial at bar, and verdict for the will, defendants 
ordered to join in a ſale, but were allowed their cofts both 
law and in equity. Trin. 1699. Crew and Jolliff, Prec. in 
2, Toftees who act contrary to their truſt ſhall pay coſts, 1702. 
berdaſhers Company and Attorney Genera!, 6 Vin. Abr. 32 


TA 


| I ſt is the courſe of the Court of Exchequer, that plaintiffs 11411 
ave colts where they recover, without anv order tor them, 1702. 
Warburton and Warburron, i id. 332. pl. 30. | | 

4. If a bill be brought in equity for a partition, no coſts can be on 
ther ſide, becauſe it is an amicable ſui: ; ſo it is at law, Per the 
Miter of the Rolls, Eaſt. 7 Ann. Anon. lvid. pl. 31. Jide 2 Will. 
ey, 376. | 55 | | 

4 3 courſe of the court where mutual account is decreed, 
o reſerve coſts till after the report, that the court may have it in 
heir power to puniſh the wrong-doer, Feb. 16, 1709. Rider and 
bailey, 6 Vin. 332. pl. 32. > 

b. Decree againſt an infant and his truſtees that the coſts ſhould be 
2id out of the truſt-money, but reverſed, becauſe the muney was to 
e laid out in land, whereof the infant was to be but tenant for life, 
Mays, 171 3. Pellet alias Pollin and huſband, 6 Vin. Abr. 365. pl. 10. 

7. Colts thall follow the event of an account; but if it be intri- 
ae or doubtful, there ſhall be no coſts. May 8, 1716. Pitts and 
ae, ibid, pl. 11. 2 . 

d. The heir at law, or heir male to the honour of a family, ſhall 
"t pay coſts if there be probable cauſe to contend for the family 
late, Mich. 1718. Shales and Sir John Barrington, 1 Will. Rep. 481. 


all, and not for the bi! and antwer only, which was granted. Trin. 7 Ann. anon. MS. Rep. 
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— 
y a. © 


« ” _ - 
—ů —ü— — — ER: TIES 
Þ — — — — 


Cofts, 
9. A decree for coſts neceſſarily follows a decree for payment of 
principal and intereſt, Dec. 1, 718. India Company and Ein, 
| 6 Vin. Abr. 305, pl. 13. | 
Bill by an admi- 10. If a bill is brought for a matter properly determinable a la 
 niſtrator, de- the defendant ought to demur, and not ſuffer the cauſe to go on to 
3 hearing ; and if the bill be diſmiſſed upon hearing, the defend: 
ed, bill diſmiſſed ſhall not have coſts. Per Tekyll, Maſter of the Rolls, 4 Geo. 
- with cofts; and Tichburn and Leigh, ibid. pl. 14. : | 
ſo ſaid io be 5 11. If a legatee or creditor, not party to the cauſe, comes in hef, 
conſtant cour's the m. aſter, he ſhall have his coſts, for he might have brought a bill f, 


238 


dy C his legacy or debt, which would have put the eſtate to further char which 
17920. F.azer Reſolved per Macclesfield C. Trin. 1722. Maxwell and Wettenhal been cl 
a:\miniftrator 2 Will. Rep. 26, 27. | ages 0 
— ago FRO: If the plaintiff in an iſſue directed gives notice of trial, an perſon 

We. . does notcountermand it in time, the court of Chancery, upun mot court t 


will give coſts, without putting defendant to move the count at 1; 
where the iſſue is to be tried, Trin. 1722. Anon. 2 Wili. Rep. 6 
13. A. by torged letter of attorney, atteſted by two witneſſes 
transfers South-Sca ſtock of B. to J. S. for a valuable confider:tig 
paid by J. S. who after received the next dividend. Macclesfield 
beld this transfer void, and decreed that the company take the ft: 
from defendant, the transferree, and reſtore it to B. the plaintiff, u 
original proprietor, and that J. S. pay back the dividend to pla nuf 
and pay beth the company and plaintiff their coſts, Trin. 172 
Hildyard and South-Sea Company © ab, ibid. 76. 
If one makes» 14. An order for making an election recites only, that the plairti 
ſpecial election proſecutes defendant at law and in equity for one and the ſane waiter 


May at 
to proceed at ſo that defendant is doubly vexed, wherefore it provides that the der fi 
w = — ap plaintiff, (his clerk in court, and attorney at law having notice of 18 regard 

to the other part, Ordet,) do within eight days after notice make his election in wii would 

with regard to Court he will proceed; and iſ he elects to proceed in Chancery, the wyche 

what the p!ain-the proceedings at law are by that order to be ſtayed by injunction ought 

6 gs ht but if he eleQs to proceed at law, or in default of ſuch election wit: ed; a 

— 2 4 his the eight days, then his hill is to be diſuſed with coſts, By Je fant, a1 

bill ought to be Maſter of the Rolls, Nich. 1722. Anon. 3 Will, Rep. go. in a nit:W there i 

diſmillied with 15. A decree was for the plaintitf xi/e, who does not appear ; nud ir 

_ evits. Fer hs Maſter of the Rolls looked upon it as giving up of the judgment, de de 

Hopour, % Jitmifled the bill with coſts, 6 Feb, 1724. Snape and Furdon, & of no 

Calles in Chan. 6. | | fore th 

16. A bill was diſmiſſed with coſts, and the perſon who was int found, 

tled to them died before they were taxed ;; there is no relief to be h comm 

in this caſe, Tiin. 11 Geo. 1. Anon. Sel. Cafes in Chan. 21. h teretts 

ſee 3 Tr. Atk. Rep. B12. pl. 300. ablolu 

17. Decrce was had by default, and a petition for a rehearing, ny aj 

perſon in poſſeſſion of the decree did not attend at the reheating. BWW that tt 

_ diſmiſſed with coſts as to the petitioner, Wilſon and Dabbs, ad i: 

11 Geo, 1, Sel. Cafes in Chan. 50. „„ Lord 

2 Will. Rep. 18. The plaintiff being an infant, brings in his bill in this cout an acc 

297 7 | Ion on his prechein amy, to diſcover whether a will was cancelled by te & it 

100 " pe . fendant after the death of the teſtator, or by tlie teſtatot himſ cl: Vafer: 

an inſ ant i liable | | Lord 

to pay the colts, if judgment be againſt him; as if an infant bringe an 2 ion of battery 2nd or def 

a verdict againtt him, he muſt pay the co!ls; and it the common la be ſo, why ſhould it dot be M FR 5 
in equity? Otherwiſe, an ia: ant would be left at liberty to plague inankind a3 lle thipks fit. 1 he 

hs Loraſhip being intormed by the regiſter and clerk in cout, that the courle was to d umi th nt 

i:fant's bil, generally with cos, witt.out mentioning wha ſhould pv them, his Lo- lad as t 

would diſm:1» this hilt with coſts, and (as he appreheruiet) upon a general diſmiſſioa e deter. 


and ti! 
ha his ela ion wiether he would fue 1.5 1ntang or provdcte α tot luch colts. t. RED: 1+ | 
8. Ci tetide n: Verdis, 8 he MA Rep. | 


| Coſts. | 

the hearing, the court directed an iſſue at law to try this point, 
nd upon the trial of that iſſue a verdiQ was found for the defendant. 
Upon the day of trial of this cauſe the prochein amy dies, and 
within a ſhore time afterwards the infant comes of age, but does not 
proceed any further in the ſuit, The defendant brings on the cauſe 
upon the equity reſerved, and the ere 's bill was diſmiſſed 
with coſts; upon which the plaintiff obtained a rehearing as to 
the point of coſts ; and for the plaintiff it was argued by Talbot and 
Cowper, that any perſon might bring a bill in this court in the name of 
m infant, which the infant could not diſcover whilſt under age; that 
it would therefore be very hard to make an infant pay coſts in a ſuit 
which might be commenced without his conſent, and that it had never 
deen the practice, unleſs the infant avowed the ſuit after he came of 
ye, which made it his own act. That the prochein amy was the 
perſon only relied on for coſts ; and if at any time it appeared to the 
court that he was not reſponſible for this purpoſe, the court upon mo- 
ton would order a new oiteto be named that was ſc; and in caſes where 
it is neceſſary to examine the prechein amy as a witneſs in the cauſe, it 
can never be done till he be diſcharged from being procherin amy, and a 
new one named, becauſe of his intereſt in the cauſe, he being ſuhject 


to the coſts, That tlrey could not find one inſtance where an infant 


under theſe circumſtances ever paid coſts ; that they had ſearched the 
ſabpena office, and found that wherever an infant's bill was diſmiſſed 


with coſts generally, that the ſubpœna for coſts was always made out 


againſt the prochein amy, from whence they argue that the practice was 
only to make him liable. A feme covert, when ſhe ſues by prec hein 


amy, may be ſubject to coſts, but an infant is not, for a ſeme covert 


may at any time diſavow the ſuit, which an infant cannot; and this 
they ſaid was the diſtinction, and therefore inſiſted that the plaintiff in 
rezard he had not proſecuted the ſuit after he attained his full age, 
ſhould not be lubjeQ to coſis, for the defendant it was agreed by Lut- 


wyche and Mead, that the infant and prech-in amy were both liable, or 


ought to be ſo, otherwiſe the infant might be as vexatious as he pleaſ- 
ec; at common law the judgment is always entered againtt the in- 
fant, and the execution follows the judgment, fo that at law the infant 
there is liable to coſts; and there being in this caſe both coſts at law 


and in equity, a court of equity will not in ſuch a caſe take from 


the defendant the remedy he has at law, It was admitted they knew 


of no precedent in this court where the infant paid coſts, and there - 


fore they would argue from caſes at law, which they ſaid were equally 
founded upon reaſon, as caſes in equityz and the reaſon of the 
common law in ſubjecting infapts to coſts, was in reſpect ef their in- 


tereſts in the matters of controverſy. The prechein amy has not an 


adlolute power to carry on a ſuit without an infant's content, for upon 
any application to the court on the behalf of the infant, tugzelting 
that the ſuit is not for his benefit, the court will refer it to a matter, 


and it he reports it ſo, the court will ſtop the ſuit. The caſe of 


Lord Dudley was cited, where an infant would have controverted 
an acccunt before a maſter, but the court would not pern: it him to 
co it till he had given ſecurity to anſwer coſts, from whence it was 
Iaferred that an infant ought to be made liable :o anſwer coſts. King 
Lord Chan. At common law no colts were given either to plaintitf 
or defendant, but the plaintiff found pledges de proſequent/s, and in 
Cie it was found againit him, he was amerced r jo//s unte [17 
nfants round no ple ges at common law; the itatite of Glouceſter 
vas the firſt ſtatute which gave coſts to defendants in rea! adons'; 
aud tne pon er for infants to ſue by p. {cry amy was fidli intrud ace 
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Costs. 
by ftat. Weſtm. 1. in particular caſes 3 and by the ſtat. Weſt, 2; 
was made general z and Coke in his commentary upon theſe fate 
ſays, that both guardian and prechein amy ought to be admitted b the 
court; and that no one can have a teſtamentary guardian for this pu. 
ſe. I think it a proper power lodged in the court that they ma 

2 reſponſible perſons z for at common law if the guardian ſoſſ tha 
infant's land by miſpleading, the infant could not falſify the jugg. 
ment, but a writ of deceit lay to recover in damages againſt the — 
dian, I do not find that any caſe has been cited where an infax; 
plaintiff has been obliged to pay coſts either at law or in equit; 
and in 1 Cro. 33. Grave and Grave, an infant brought treſpaſs hy 
guardian, and was nonſuited, yet the court would not charge hin 
with coſts 3 and in another cafe, 1 Bulſtr. 109, the court ſeemed u 
be of the fame opinion. And his lordihip having inquired what vu 
the practice of the regiſter, who ſaying, he had never known an in. 
fant liable to coſts in this court, his lordſhip diſmiſſed the bill with. 
- our coſts in equity, but left the defendant to recover at law as well! 
as he could. Trin. 1725. Turner and Turner, MS. Rep. 

19. On a bill by the Lord of the manor of D. againſt B. Lord d 
the inanor of S. to ſettle the boundaries of the manor of D. (the par. 
ties inſiſting upon different boundaries) it was ordered, that cach pa. 
ty ſhould give to the other a note of their boundaries, aud that tle 
matter ſhould be tried in a feigned ifſue, which being afterwards found 
for defendant on three feveral trials, it was admitted, that as to the 
coſts of the three trials the plaintiff muſt pay them, but as to 
the coſts bere it was ſaid, the bill ſeemed to be in nature of: 
bill of partition, (where neither fide pays coſts) z but the Matte 
of the Rolls diſmiſſed the bill with coſts, not only of all tt: 
trials at law, hut allo the coſts in equity z for though the 0 
jeQion, that this bill was in nature of a bill of partition, ſeen 
to be of ſome weight, yet as the defendant has no bill here, and the 
plaintiff might have tried the matter at law, and more eſpeciall) ſace 
no part of the iſſue is found for the plaintiff, who is in the wrong ir 
toto, his honour ſaid, why ſhould he not be within the common rule, 
and pay coſts throughout ? Mich. 1726. Metcalfe and Beckwith, ; 
Will. Rep. 376. 3 | | 

20. By the courle of the court, where a cauſe is brought on upon 
bill and anſwer, and the bill is diſmiſſed as againſt a defendant, on) 
40s. coſts is to be paid by the plaintiff; but if plaintiff has a decree 
againſt the defendant, tho? upon bill and anſwer only, there if de 

| plaintiff has coſts given, it muſt be coſts to be taxed. Mich. 1726, 
Anon. 2 Will. Rep. 387. 
21. A witneſs examined on a commiſſion depoſed refleQing word: 
upon —— for which he was ordered to pay coſts z but upon a m- 

tion to diſcharge the order, Lord Chai. King faid, that he found td: 
commiſſioners on both ſides attended at the examination, and finceit 
was their fault to take down any depoſiciun that was ſcandalous d 
impertinent, he diſcharged the order. Hil. 1726. Anon. 2 Will. Rep. 
405. —— But the reporter ſays, quæte, if the interrogatory had | 
to it. But that it ſeemed in this caſe it did not, it being the laſt &- 
. neral interrog.tory, Ibid. | | 

22. If an anſwer be reported ſcandalous or impertinent, the coli 
by the rule of the court are to lic upon the counſel ; ſaid ary”, 
not denied. Hil, 1726. 2 Will. Rep. 406. 5 
223. Cos always to be allowed where the facts conteſted are pie. 

ſumed co be in the knowledge of the party that conteſts them. 4! 

4, 1726, Cockraine and Blantite, 6 Vin. Abr. 267. pl. 20. 


dy means whereof the proceedings were irregular, 


Cofte. 5 

24. Defendant not confeſſing plaintiff's title, but putting him 
whe papa en trouble of proving it, is a circumſtance to give 
cots. February 3, 1726. Trinity Houſe and Ryal, 6 Yin. Abr. 


267. Pl. 22. 
1K fen in groſs ſhall never be added to a bill of coſts after 
home by a proper officer, April 28, 1726, Parker and Stanley, 
ſkd. fl. 21. . 5 | | 
26. Equity will not g ive coſts at law contrary to à verdict. 
February, 17, 1726. Mackguire and Maddin, [bid. 266. pl. 19. 
27. Plaintiff always pays coſts where an account turns againſt 


lim, or where he prevails in nothing bat what be mighe have 


1 hu. February 29, 1727. Tyre and Parnel, Ibid. 
„ N. 23. , 8 
28. Held by lord chan. King, that where a ſuitor having paid 
the regiſter his. fee for. making an entry, which he N by 
ceedi r, andthe. ſuitox 
obliged to pay 581, coſts; the regiſter muſt reimburſe the ſuitor, 


und tho! he dies -before the coſts aſcertained, yet his extecutor 
ſhall be liable, for this was not « bare miſbehaviour, bit the 


recipe of the fee amounting 'by implication of law to a promiſe 
ud agreement to procure an entry. Mich. 1731. inthe caſe of 
James and Philipe, n Will. rep, (657,) (658.) 

29. A manought not to be condemned coſts. jn this courr 


| to pay 
fel on a right which the lem gives, per King C. 26h, 1733. 


Brown f Us" and Zen. 3 Will. rep» 205, 

30. A truſtee miſbehaving was ordered to pay coſts. on? of his 
own pocket, and not out of the truft-eſtald. 
& of and Spiller & aÞ, 3 Will. red. 347. 

31. An bar at law u. made a defeadant. and inhiis on bis title, 


aud miſcarries in his ſuit, he ſhall not have coſts, and on his ſuit 
appearing groundleſs he ſhall pay coſts. Talbe lord chan. Trin. 
1735. Luxton and Stepbens, 3 Will. rep. .373- 5 

32. If J. 8. incloſey lands in a ton under a cuſtom, and B, 


an action againſt him in order to try that right, and a bill 


brin 
5 brought to eſtabliſh the | cuſtom, if upan an iſſue 
directed to try the cuſtom it is fanod againſt. the defendant, yer 


plaintiff ſhall not have the coſts which were incurred in #5: court, 
becauſe in ſuch caſe the bringing a bill was not neceſſary; but 
where eight ſeveral. perſons insloſe land under a cuſtom, and 
another brings eight actions againſt them on that account, and a 
bill is thereupon brought to eſtabliſh; the cuſtom, and to ſtay the 
proceedings in thoſe ions; if upon an iſſue directed to try the 
cuſtom a verdict is found in favour of it, defendant ſhall pay 
the coſts in equity as well as at law, for in this caſe defendants at 


law were put under a; neceſſity of bringing their bill to ſuch 
multiplicity of actions, and the bringing ſo many was VEX3- 
ous, Eaſt. 1741. Codrington and England, Barnard, rep. is chan. 


437. 2 All. rep. 167. pl. 146. 


Mich. 1734. Loyd 


be ſhall have his coſts tho it goes againſt bim ; but if he be plaintiff 
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ent 8 the caſe of Whis and Hee, , Preri. in Chan. 2 
2 Erie will no — Wee t, 
tho'it may ſeem in nate. of '« penalty. Mich... 1699. * 
and Lord Filuwilliams, Præ. in Chan; 1 o: 
. A will as well as -deed may be ſet afide. in chancery fs 
fraud-or tifouttivention. Per Cu, Mich... is care eg Melly and 
N (& [econt', Mid. 123 bog „„ 
& I caſes in — and n * a 
r . "the cue) from th *. ending i 
Nichol: ang (Vein ed © e) from t 8 g in it 
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indereſt for the infant's mohey in his Rand, e will 2 
pel h to give ſecurity but chancery will 4 both. Il. 
26: Chancery vill grant an'\InjunQion "p-ſtay''the huſband's 
proceedings in the ſpiritual eourt ſor a: legacy given” to his wife 
regs r 3 . 
er. Ii | n 
. Tnfvacation time che engt ef chancery 1 ſugge ſtion thet 
=4 # _ * „ court has proceeded to grant Aber a wrong 
2 Fill grant a prohibition returnable into B. R. or C. B. 


* Holt C. ]. Eat. 1701. in the caſe of Blackborough and 


Davis, 1 Will. rep. 41, 43. 
8. A bond pro Eahamento & 1 if reduced to a judg- 
ment, is not avoidable at law, nor even rehevabl: in equity. per 


IWright 
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execution taken out, but before the return thereof, A. gives a War- for the chr: 


Court of Chancery. 243 


Wright lord keeper. rin. 1702. in Caſu Ive and 4/8, Prec. in 

Chan; 199, 200. 

9. Where one recovered in trover againſt a ſervant of the African q 2 * 
Company, equity would nt relieve, becauſe the plaintiff in equity panv ſhould 
might at Jaw have defended himſelf. Tr:n. 1703. Langdon and indemnity the 


. 1 ſervant, and 
the African Company, Prec. in Chan. 221. 3 — 


uf at * = of the defendants in equity) might proſecute the decree in the ſervant's 
name. 

10, A matter examinable and already determined at law, yet Vile P. 159, 
equity may give relief in it. agich. 1704. Kent and Bridpman, bo 1. this 
Prec. in Chan. 233. 1 5 fully ted. 

11. The juriſdiction of the court of chancery is generally divided prec. in Chan. 
neo three parts, fraud, truſt and accident ; by accident is meant, 261, &c. by 
when a caſe is diſtinguiſhed from others of the like nature by unuſual note.—Con- 


cerning the 


circumſtar ces: for this court cannot coutroul the maxims of com- juriſdiction of | 


mon Jaw, becauſe of general inconveniences z but only when the the chancery 
obſervation of a rule is attended with ſome unuſual and particular of Great kri- 
citeumſtances that create a perſonal and particular inconvenience — vr" gp 
and this maxim, boni ef judicis arg line Ig m, is not to be under- g,, Kt. ag. 
ſtood as that a judge in equity ſhoald altar the maxims of the com- 5 
mon law, for this would be to aſſume a power paramount to the 
law. The utmoſt that can be meant by this maxim, if it has 
any meaning in it, is, that this court, provided it has the law to 
_ juſtify it, ſhould ſometimes uſurp upon the juriſdiclion of the courts 75 = Bill. 
at law : and therefore in the caſe of a vexatious perſon in an eject- (D) . 22555 
ment having tried his right at law fire ſeveral tines, and been caſt 
each time, the court of chancery was moved for a perpetual in. 
jun gion to ſtop all further proceedings at law. But lord Cowper 
(after debate and con ſidetation) refuſed to grant an injun ction, for 
by © known maxim of the common low a man may try his title ag 
often as he pleaſes in an ejectment, and for this court to determine () The pro- 
that one, two or more 3 — trials an ejectment (a) ſhould cen at 
be peremtory, guid atiud, than to aſſume a legiſlatize power, and 385 _—— 
ulter the maxia:s of common law. Trin. 8 Ann. Anon. 10 Mod. very Arie HE 
1, 3, Prec. in Chan. 261. S. C. Trin. 1706. S. C. under the ruies; and a 
ame of lord Bath and Sherwin, Gilb. Eq. Rep. 5 Ann. S. C. man ede | 
and (tated as in Prec. in Chan. 3 > os be 1 
caſt thro* ſome ſlip in the ings, or a man may have better evidence at one time 
than another. Befides, as often as the plaintiff loſes in an ejeQment, the court gives coſts || 
which is by law intended as a recompence ; and tho' where fees are liberally given., it does 
not come near up to it, yet if things were managed more ſrugally, it would come much | 
neaàrer. Per Lord Cowper, Ibid. in 8. C. | | 1 
e VVT 
12. A. aſſigns a bondVto B.— B. ſues this bond in A. 's name, it is a matter 
A. has judgment, aud the judgment affirmed in error; and after Of equity, and 
is more ppper 
rant of attorney to acknowledge a ſatis faction upon record, and upon ot chancery 
this a ſuperſedeas is ſued ont to (top the execution, „nd upon mo- than for the 


i 


nion to {et aſide the ſuperſedeas, it was held relievable bnly in equity. pay of B. 4. 
Aich. 11 Ann. Parker and Lilly in B. R. 10 Mod. 10a. 8 


_ Cited in C. B. where a bond was taken in truſt for another, and the obligee dying while 
the ſuit upon this bond pended, it was held the ce/far que treſt could not go on in the 
aQion, becauſe this court (i e. C. B.) could not take notice of the truſt, or of any other | 
Plaintift chan who appeared to be ſo upon record. Per Cur' ibid. 103- 


13. When ifue is joined in chñaneery, that court always awards 
En. i. Geo. 1. 10 Mod. 250 


- 


Ar 


244 Court of Chancery. 
In this caſe it 14. J. S. being ſeiſed of a conſiderable eſtate io fee, deviſed it to 
was decrees, T. B. defendent. J. S. executed the will, but it was not atteſted 
that the his preſence by three witneſſes. J. 8. died, and T. B. finding 

Il was void, for 100 guineas paid to plaintiff, who wat 


in 
deſendanrt that the wi 
do account J. S.'s heir at law, procured from him a releaſe, which re. 


dus and Cited that J. 8. by his laſt will duly executed had deviſed his eſtate 
— ” the to T. B. Afterwards T. B. for 50 guineas more, prevailed with 
— aintiff to convey the lands by leaſe and releaſe to A. who was T. 


rainti, and B-'s truſtee, and to whom he afterwards conveyed ; then T. B. 
efendant to upon a valuable conſideration, conveyed part to C. who had not any 
vlomaces eie common diſcourſe Plainif brought hs bill wirt . ł 

mec 1 in common di „ Plainti ght his bill againſt T. B. 
for deve tn A- and C. to have the releaſe, leaſe and releaſe delivered up, as 
by him, aud fraudulently obtained; and it not appearing that plaintiff at the time 
the plaintiff of making the releaſe, xc. knew that the will was bad, Harcourt 
toe tors for C. decreed that they ſhould be delivered up; and it not appearing 
. that C. was privy to the fraud, tho' he had heard of the invalidity 
withimtereſt, of the will, as above, it was decreed that he, upon receiving his 
&c. As to purchaſe money with intereſt, ſhould convey to plaintiff, arid ſhouldac. 
the purchaſe? count for the rents and profits which he had received, and be al- 
ne fide of lowed what he had laid out in repairs, or otherwiſe. Mich. 12 
13 Aun. Broderick and Broderick & al', 4 Yin Ar. 534. N. 30 
e Mall con- | 


vey to plaintiff upon of the x chaſe money, with intereſt at 51. per cent. becauſe he 
had notice of the invalidi of the deviſe by common report, tho' not actual notice from the 


plaintiff ar defcndate ; and altho' he was not a fraudulent purchaſer, yet he was a raſh one, 
and ought ro have inquired into the validity of the will, or got the heir at law to join in the 
conveyance to him, Per Harcourt C. ibid. in the margin. As to this, Mr. Viner ſays. Ex 
relations alteriuu. Ne 2 Will. rep 230. ö ER ” 


15. A. being parſon of the pariſh of C. and B. having lands in 
that pariſh, told A. that there was a modus of 408. per annum paid 
time cut mind for his lands in that pariſh ; and to convince A. of it, 
he ſhowed a copy of a record, in B. R. Tempore Eliz. where a 

_ Prohubition was granted againſt the parſon in a ſuit for tithes in court 
Chriſtian, upon a ſuggeſtion, of this modus, whereupon A. agreed 

With B. to take 408. per annum, but it appearing in the cauſe that 

B. ſuppreſſed part of the record, wherein afterwards a conſultation 
was granted, and thereby deceived A. for that reaſon the lords did 
mike doĩd the agteement, being obtained by forpreſhng the truth. 

4 Vin. Abr. 535. pl. 4. ſaid by bim to be cited in the caſe of Bro- 
derick and Broderick, as the caſe of doctor Dent and Buck in Dom'. 
P roc. | | 8 | | 
16. If a copyholder ſue by petition in the ford's court, upon which 
the lord gives judgment, tho' no appeal or writ of error will lie ct 
the judgment, yet the court of chancery will corre& the proceeding 

in cafe any thing were done therein againſt conſcience. Per Parken 
0 C. J. Mich. 1716, in the caſe of Chriſtian and Corren, before 

| committee counſel at the Cockpit. 1 Will. rep. 330. 
17. A court of equity will not only grant an injunction to ſtay 
tenant for life, without impeachment of waſte, from defacing the 
manſien-hovſe, but will likewiſe oblige him to put it in the ſame 
| | Plight. Hil. 1716. Lord Bernard's cafe, Prec. in Chan. 454- 

4 Vin. abr. —_ 18. . * covenant is triable at law, for a court of _ 
402+ P'» 27+ 5» cannot fettle s. 17 March 1719. Stafford and mayor of 
C. accod . London, MS. wy g Shu 


19. The 


5 Court of Chancery. 245 || 
19: The court of chancery only proper to compel an execution of a See P. 421. | || 
| truſt, and conſequently a diſtribution of the wndiſpoſed er ge 8 ' WH 
a perſonal eſtate. Trin. 1719. Farrington and Anightly, 1 Will, 1. lordihip || | 
2 g {aid he did 
20. ill to be reheved apamſ a forfeitere for non-payment of not like giving | 
n after a recovery in cjefment. relief here in 

King C. decreed, that upon payment of the rent, and ci at thelecaſes | 
law and is equity, the defendant ſhould make a new leaſe for mn © jute on i 
the remainder of the term to the plaiatiff ; but ordered a covenant but (aid. e 
to be inſerted for the tenant to repair during the term, tho no ſuch co- precedents 
venant was in the former eaſe. Mich. 12 Geo. 1. Taylor and Knight, were too ſtrong| 
4 n. Abr. 406. pl. 31. 1 | for him. Il. 
21. A court of equity has a concurrent juriſdid ien with the '* 8. S. | 


admiralty (a). per Hale B. Eft. 12 Geo. 1. cites it as a ſaying (7) And 5 


of fir Join Trevor, late maſter of the rolls. Gilb. eq. rep. 228. ourts. 
22. 


Billtc be relie- 


court (of equi be very tender how 
3 * ſuch D 


after a trial at law in a matter 
ty to defend himſelf; but 
as if the 


dant's own cuſtody, ye: he not being then appriſed of it, ſeems 
intitled to the aid * equity dra 
plaintiff ſhould be twice paid the ſame debt (5). Per the maſter ofthe (i 59 if the 
rolls, Mich. 1727. * a caſe of the counteſs of Gain/borough and ms Ponte Fl 
Gifferd, 2 Wil. rep. 425, 426. | ; to be 15 
eroſſed, and the money paid before the adion brought. Ar the maſter of the rolls. 2 
23. An eſtate pur anter vic is diſtributable in eguuty, tho“ not 44 the db „% 
in the Spiritual court; ſor tho' the gpiirtual court cannot intermeddle Devon and Av | | 
with a freehold to diftribute it (c), yet it doth not follow but that this Eins, P. | 
court may enforce ſuch diſtribution. Per King C. and who © | 
decreed acrord', Hil. Vac. 1730. in the caſe of Witter and Witter, ———— 
3 Will. rep. go, 102. [| 


great 


man lord chan. Cowper, that an eſtate auter vie, when limited to executors, was perſons. N | | Wilt. 


eſtate, and as ſuch diſtributable within the ſtatute of diſtribution, Said arg by Talber, ſolicito; 
general, 2 Will. Rep. 382.— Vide Sali, 464. Carth- 376. Oldbam and Pickering contra. | 
However tho' in ſpiritual court an eſtate pur aner vie be not diſtributable on accounts, 
its being a freehold, yet it ſeems as if in equity it ſhould be diſtributable, and that thi 
adminiſtrator ſhould be taken to be a truſtee for general legacies, if any; and if no will | 
then for the next of kin, And as the adminiſtratien may be granted to one only a principa 
creditor, he ought not to go away with the reſidue of the eſtate pur antur vis as adminiſtrator | 
Sil. in a note by the editor But ſee more particularly the e of 14 Geo. 2, whereby | 
an eſtate pur antur vie being undeviſed, or in part applied to the payment of debts, according 
to the ſtatute of frauds, ſhall be diſtributed in the manner as perſonal eſtate, | 
24. A weak man givesa bond; if it be attended with no Vit th. 
fraud or breach of truſt, equity will not ſet it aſide only for the bond: wor 
weakneſs of the obligor, if he be mentis, for equity will not c. 8. and 
meaſure peoples underſtanding or capacities. No 


ſuch thing as an the notes 
equitable non compor, if compos at law. Fer Cur', Mich. 1731. 3 there. 


Will. rep. 130. | 3 
| . when o are under the care of a court of equity Vide ſame . 
K. law taking care of them till chat time. *05 come 6s | 
id. 131. * | 

| 26, In 


246 | Court of Chancery. 

26. In matters within the jurisdiRtion of this court it will relieve. 
tho' nothing appears which ſtrictly ſpeaking may be called illegal: 
the reaſon is, becauſe all thoſe caſes carry ſomewhat of fraud in 
them, tho? it be not ſuch fraud as is properly deceit, but ſuch pro- 


being the buſineſs of this court to relieve againſt all offences againſt 
the li of nature and reaſon. Per lord chan. Mich. 1734, in the 
caſe of Boſanquet and Da (ho cited the caſe of Broadway, 
which was firſt heard at the rolls, and then affirmed by lord Ming 
„ Hislord- —_ expreſs authority in point (a). Caſes 1 £9. Temp. Tullot 
| ip = 7 3 9. 40. et * - | 
he | Sir T. Mert, heard by the lord Horcourt, as an authority in point, that this 
purt will relieve in cafes which 405 perhaps ſtrictly legal) bear — 2 party; and 
lordſhip cited that caſe thus: Sir T. Meers had in ſome mortgages inſerted a cove- 
ant, that if the intereſt was not paid punct ually at the day, it ſhculd from that time, and 
e from time to time, be turned into principal, and bear intereſt. Upon a bill lord chen. 
elieved the mortgagors againſt this covenart as uvjuſt and oppreſſive. IId. 40. 
27. Where a title depends on the words of a will, this is as pro- 


nut by halves: as Erſt to decree the heir to pertorm his convepant, 
and then to leave another ſuit for him againſt the exccutor. Mich. 
1734. %%% 334. : 3 

29. Plaintiff had a decree in the equity court of the county palatine 


decree, but admitted the proceedings there ; and plaintitf now nord 


and his lordſhip faid, be never knew @ bill in this court to aid purtſdifon, 
upon proceedir gy here, and upon records of this court ; and it be ing 
mentioned that plaintiff ſhould have brought a -ertiorar: ill, it 
was objected, that the proceedings corld not be remeved cut of a county 


caſe of aden or judgment there. Tria. 1734. Ducling field ard 
:Nefworthy, 6 Vin, Arb. 581, fl. 23. | 


p B. for life ;Þe proper ecrk 7 the I-giſlature only. But there are inſtances in 
5 18 which a court of equity gives remedy where the lau- groves none 5 but 
Puſe; he where a particular remedy is given by law, and that remedy boun- 
hall not give died and circumſcribed oy particular rules, ii would be we ry anprofper 
ecurity with. for a court of equity to take it up where the jaw Iaves it, and 


— extend it farther than the law al:ows. per lord chan, Talbot, Hil. 


Er of ot; 173, 174. — . fe wt N 

F-uity being, 31, Thomas Styles deviſed (inter al”) ap ar nuity cf 4ol. a year 
ways redu- to his wife, chargeable upon the reſidue of his perſonal 
d upon cir- 
pri agces. 2. | i buntes 7 
ar of Pein- croſs Sil prayed that they night FANG ſceui y tor the payment of i:. 
„ke and But by Talbot lord chan. chere is ro (Four to oblige them 
bu, AS. unleſs they hr 1:1 e404 rhen:felves (6). But as the teſtatar 
—_—_ bas expriſly chin, thc rifieurm with the payment of t, 
* it is Tealonalie a fffchpt part fhould be ;pprept tee 


ceedings as lay a particular burden or hardihip on any man, it 


pei ly deteriminable in equity as by a judge and jury at Niſ prius. 
Ter lord chan. Tulbet, in caſu N and Wiſe, 1734. 3 W.ll. 


rep. 2 | 
228. The court of equity delights to do complete juſtice, and 


ef Lancaſter, and defendant being now in the guards, and living 
cut of the juriſdidion, plaintiff brought his hi in aid of a former 
decrte. Defendant by anſerer denied his Freaving ory thing of the 

| for an injungien, but per lord chan. an „ ue was denied; 


in an inferior court; and phainttff 's equity for an injuncian muſt fear 


Litine no mere ly a certiorati bi:bthan ly crit of error at lau-, in 


ESTBSESLESPTILATTSASLANMSESTD SLFERESE2L 0D 


% J. deviſed 3c, Where the lam provides a pariicular remedy, to extend it is 


| arent dan- 1735. in caſu Heard and Sanford, caſes in Eg. Temp. Tallu | | 


cſtate, ahi: made his three filters executives and the wife in a 


del file@ her” 


by him, where ſuch caſe is of a bond, it gives the 
ground for a diſcovery 


Court of Chancery. 


Ee purpeſer and ſo it was. & and Styles S econtra, Mah. 
8 Geb. . MS. ep: D . eigene +534 N i A 88 
f 32. The defendant : e n bond to the plaintiff's daughter, pe- 


ooo i. and in the beginning of the condition there. was · a re- 
cital that am agreement | dur bien mur buen the daſenllant ond. be 
plaintiff's daughter, that 's mvia gi Ibu be camplauted heteweon Yhtm 
"within twelve months after the Unto of the bond f then the condition wops 
| mdant foonld pay ib. daughter-:500:L: in caſe the- deſendant 
marry bereoithill the ſaid teu months. The plaintiff's daugh- 

"bill-againſt the defendant;! ſaggeſitng that he had got the 
bind away from Ber by force, and had concelicd ut ; and prayed. that be 
lt be compelled to cr a new bond to her under the ſame term with 
(the former ; nod alſo praye® general reli. To the bill an affidavit was 
annexed, that the defendant had by force, takenthe bond from her, and 
Had cancelled it, agreeable to the courſe of the court. The defendant 
by his anſwer dee he did not take the bond. by force, but that ſhe 
'upon a quarre! between them did deliverp 
ky ſhe would have nothing to do either with his bond or him; and 
alſo by anfwer flung ſeveral aſperſions on the daughter, as if ſhe was a 
common whore. It was proved poſitively by 
of the plaintiff; that the defendant had taken bis bond from her by 
force, and had cancelled it; and another witneſs proved that the de- 
ſendant promiſed to execute a new bond to the daughter to the ſame 
eſſect as the former, but the defendant had made no proof at all im the 
cauſe of any kipd , the daughter died beiore. the cauſe; could. be 
brought to a hearing, and the plaintiff. ber mother took out, admini- 


ſtration to her and revived the ſuit. Lord Hardwicke Chan. in this 
enſe there are two queſtions ; 1. Whether the plaintiff from the na- 
wre of this caſe has any original equity to came into this; court far = 
relief; 2dly, whether there is any thing u | 
the caſe to bar the plaintiff of that relief. :':Asito the (+)-I;hink the 
plaintiff has ſuch equity, which is founded op this bond hayjog been 
which the plaintiff might have had a remedy at law; 


once executed, 
and afterwards coming into the hands of defendant, and being cancolled 
plaintiff, got: only 
„but alſo relief. becauſe the admiſſihn of the 
dond by the defendant's anſwer, or proving that there was ſuch a one, 


| Would not be ſufficient to enable the plaintiff to bring an adion, becauſe 


there muſt be a profert in curia, and oper may be prayed theregf, 5 
to the ſecond point it is object 


the defendant hath dinied by his anſwer pon bath; and irs 


the rule is miſapplied here, for in this caſe the plaintiff's daughter was 


intitled to make the firſt oath, which ſhe has done; and has alſo proved 


the ſame matter by one witneſs, fo that this is only the oath of the 


defendant in his anſwer againſt two oaths ; but there is no occahon to 


rely upon this, becauſe the anſwer is not a compleat denial of the piain- 
Ut's equity, but only a conleſſion and avoidance ; and then it is not 
ſufficient to ſay it is noly proved by one witnels, for the defendant 
ought to make out his avoidance z then again here is only one witneſs 
chat ſwears to the taking cf the bond by force, and cancelling it; yet 


there is another who {wears that after the boyd was got into the de- 
ſendant's cuſtedy and cancelled, the defendapt promiſed the plaintiff's 


the bond to him, and told 


one witneſs, on the part 


nder. the circumſtances of 


ed, that it is only proved by one witnels 
thatthe defendant took this bond forcibly from the plairtifi”s daughter. 


ly true, that where the equity of the bill æuut only proved Ir: 
vitnsſs, and is denied by the defendant's anfeer, that there ic not. ſuſſ- 
cent ground to make a decres, becauſe there is oath ogainf oath ; but 
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. another, It was further objeQed; 


Court of Chancery. 
daughter to execute a new bond, which could be only becauſe 
had got the former wrongfully, and cancelled it ;.aod ſtrongly wr 
borates what was ſwoim by the other witnels, o as to take it ou of jj, 
rules of the court, that there can be ne decree nber there js one oath again} 

that the plaintiffs daughter by ber 
bill had notaverred orproved in the cauſe that ſhe was ready to perform 
her part, and to marry the defendant; but it lies upon the defendant 
rann the refevlie nagly; for the ee 
dition of the bond does not oblige her to the defe 


| but 
ns to tons ro appeie the defemdant had apy remedy to compel 


plaintiff's daughter to marry him, there being only a. recital in the cop. 
dition of the bond, that ſuch an agreement to marry each other had 
been made between them, but thatno ſuch agreement had been 
on her part in favour of the defendant, or apy enidence of it. 
anſwer ia, I cannot take it the defendant had. no eyidence of ſuch pro. 


miſe, and as he has recited there was ſuch a one, I muſt take it to be 


true ; beſides, the ſtatute of frauds and perjurics does not require pro- 
nen of marriage to be in <vriting , but only money tobe given in c 4 
non of marriage. It has been ſaid, it is very pernicious 228 
prin» wg .. In che 
the bond given, yet t an obligation on to mar, 
ry her, or pay the money. But this court would relieve againſt ſuch 
bond, if ſhe became abandoned and profligate, ſo as to put herſelf 


' under different circumſtances than ſhe was at the time of making the 


fame; but here is no proof either that it was an match, or that 
the daughter ever miſbehaved herſelf. Then the caſe is no more than 


this; here is a bond given to a woman of very good character to mar. 


ry her within a year, or to pay her a ſum of money; as to the caſe of 
Key and Bradſbam, 2 Ven. 102. that is & very general reaſon, aud 
would hold. good in all contracts of marriage to be executed, either in 
che eccleſiaſtical court, or by damages at law; but in that caſe it was 


clearly an improper agreement, and ſuch as from the nature of it was 


not right, that the miſtreſs ſhould marry her ſervant, which might be 
 endenee for the court to believe ſhe was drawn into it. It has been ob. 
jected, that this bill is brought for recovering of a penalty ; but that i; 


taking it wrong, for it is only the damages that have been adjuſted and 
"ne on between the parties themſelves ; and if in an action at law 


upon a promiſe of marriage theplaintiff had recovered ſo much damage, 
the court would not have relieved againſt it. In this caſe the court 
- made a decree that the plaintiff ſhould have the 5004 and intereſt from 
cke time of filing the original bill, with coſts. March 1, 1738, 


Aci and Farr, at Linceln's-[nn Hall, MS. Rep. Ath. Rep. 28). 
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Court _ AY on the peity-bag fide. 


be is 
the plaintiff in the — 

. without n {el fa. moved that the plaintif at law mi Warrington 
theſe ci „ ſue out execution without a ſci. fa. and not II. Veeat. 
fuſer by the act of. the court. Bur King C. ſaid, he would not al- 1729. 8. C. 
ter the courſe of the court, but would take care to preſerve it; and and P. The 

7 and a day ſinee the judgment obtained, be orde- ger by way 
to ſue out a ſci, fo. Hil 1729. Hodgſon and 2. whether in 

A Warrington, M8. Rep. this caſe the 


u could aot have ales a continued it 
GGG in the caſe of 


T 
1 
FLEE 


C Ap. XXVII: 


(a) To make a 


Creditor (a) and Debtor: Tdi 


the 
e upon the place will do it. Tri, 2687, Nac. 1 Vern. 460, Neel : 


die. 


(A) How far creditors are favoured in equity. 280. 

(B) Concerning agreements between debtor and credi- 
for. 254. 

(o) Concerning a proviſion by deed or will for payment 
of debts, &c. 255. 

(D) The order and manner in which debts ſhall be paid. 
256. 

D) Compoſition debts a). 259. 

(F) 2 _ "cs ſpe tion ſhall be 1 ua 9 
as to creditors. 260. 

(G) Where money is due on two contradts, and general 
payments are made, to the diſcharging of which con- 
nac. ſuch payments ſpall be applied. 261. 


1250 Creditor and Debtor. 
c ae (A) How far creditors are favoured in equity (a), 
is real | | | 

and perſonal eſtate to the payment of his debts; and h's perſonal eſtate alone not being 
ſufficient to diſcharge all his debts, the queſtion was, whether under theſe circumſtances the 
_ teſtator's widow ſhould retain. her paraphernalia; and lord chan. decreed, that another 
fund ( i. c. the real eſtate) being ſubſtituted in aid of the perſonal, the widow ſhauld be 
allowed to retain her parapernalia, which are not ta be applied but in caſe of creditors, and 
of neceſſit y. Mich. 1 Cm. 2. () Bingham and Erneley, MS. Rep.—Ancther Ms, Rep, 
S. C. and P,————{6) 9. If the term and year is right, F | 

1. ENANT in tail ſuffers à recovery to let in a mortgage of 

5 oo years, and then limits the land to the old uſcs, ard 

makes his will, and deviſes all his lands for payment of his debts 
The court thought that the equity of redemption ſhould be aſſets t» 
ſatisfy creditors, or a ſubſequent grantee of an annuity. 
Note; the redemption was limited to him, his heirs or aſſigns. Hil, 
„ 1691. Foe une Auſtin, Prec. in Clan. 34a. 

_ ben 2. J. S. upon his marriage with M. veſted a term in truſtees, 
held, that if a upon truſt to raiſe 3000 J. for younger children, and 3=col. for 
man who had ſuch uſes and purpoſes as he ſhould appoint. He appoiny 
power to raile 3000 |. to be raiſed for his daughter, and the other 3000]. he 
money dies in appointed to be raiſed. and by his will gave the laſt 3000 l. to his 
=> 225 daughter alſo, and died. Ihe c tors brought a bill to have the lat 
pointment 1% 3000 l. applied as aſſe:s towards payment of their debts. Decree 
raiſing it, the accord', for J. S. having appointed it to beraifed, it was in the nature iges 
creditors can- of his perſonal eſtate, and the debts ſhould take place before 1:2 Fe thi 
agg ern legacy given to his daughter. Hil, 1704. Lord Cornwallis's cz, 
raiſe the gin- - 2 Freem rep. 279. | 
"ney purſiſant | | 

to the power; but in the caſe in queſtion the money was appointed to Le raiſed, wich 
made the difference. Jbid. | | 

For defendant, 3. gocol was put into truſtees hands upon the mariiage of A. 


who was uncle vith B. to be laid out in lands to be ſettled upon the butband for 

and heir at law ,. : ” 15 3 FS ' 

to 4.8 fin life, remainder to the wile for life for her jointute, remain det to the 
. » 


214 whociaims firit, &c. ſon of tne marriage in tail mail, remainder to the heirsot 
t.::4200l, the body of the huſband, remainder to his right heirs in fee. The 
»s rea] citate wife dies, leaving iflue a ſon, and then the huſband dies before the 
png © money was laid out in land, and deviſes all his eſtate hoth rea! ard 
:m, was cted g 5 b n 
by Mr. Vernon perſonal to truſtees duling the nunotity of his fon, and tor lis bert 
the caſe of fit; and im caſe the ſon dies before 21, then he gives ſeveral lere 
Whittick and cies, and the reſidue of his perſonal eſtate to chanitable- ules, & 
Jermin Temp. "The ſon died before 21 ; the creditory bring a bill againſt As er. 
eee the Ecutors, and his brother, (who claims the 4000 I. as real eſtate, and 
"Gl at not ſubje& to debts by ſimple contract,) ſuggeſting the wants C 
where. truſt porſonal aſſts to pay his debts, without the 4000 l. be taken i 
mone; :o be moncy, there being left no iſſue of the marriage, and the whole 
Lid odt in would have velted in A. if he hed outlived his ſon, &c. and theconi. 


lands, was held . 5 . the 
ta be real eſtate deration ofthe marriage agreement extends no furtherthagtheiſſyco! i Wb of the 


Atkins and marriage, and not to the general har of the huſband, &c. Harcourt C. 53. Þf. 
Atkins 't emp. i e „ HSE, | | : 
Fefferies ; and ſuch truſt money ſhall be taken as zal e ate, and fall gp to the Fer, 223 
vot to the executor, though the articl's b- ſtent as to the remainder in fes; aud the lite I from 
tion of the arti:les went no further than ihe aue of the mal riuge. So a wile a ie ir dies! 
dower of ſuch truſt money, and a kuſbund a be tenert by th curteſy. &c. Tut II cuts body re 
CU. did not think the cafes cit:d came up to the principal caſe 3 the txt calc was in zᷣ 

of the iſſue of th: murriage, and not for a colat»ral heir; and in the ſ-cond calc the ei- 8. 
pute was hetween the heir and the executors, hut not of ereditors.— 80 in dower and by * 
curte v it has only been carried againit excl tors, and that does not come up to . af 

if cyediiors, pid. © | 
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got now give his opinion, if the 4000l. ſhould be taken in 

o be real eftate againſt the creditors by ſimple contract for the 
of collateral beir at law, but referred the account of the per- 
ieftate of A. to the maſter, to ſee if that be ſufficient to pay the 
, by fmple eontraQ ; for if ſo, then his lordſhip ſaid this point 
+ come in queſtion. 1 3 Jul, „13 inn. Fubbum and Jones Cal, 

Ar. 44+ NM. 18. id, P. 296. C. 7. this work. 

A bill by a judgment creditor to open a decree of forceloſure to %, In hie 
it he was not a party, ſuggeſling fraud and contrivance be- cafe the plain- 
n mortgagor and mortgagee to cheat him of his debt. The mort.rift being an ob- 
e pleaded the decree of forecloſure, and purchaſe of the equity ſcure p. rion, 
dmption ; and by anſwer denies the fraud, but :.dmits he had i. — won 
rof the judgment when he ay ts his bill to forecloſe, but did hos coſts in 
ww the perſon who had got judgment, nor where to find him, cate he did not 
br that reaſon did not make him a party to the ſuit. I he mort. redeem. 1514. 

by his anſwer admits the mortgage, but ſays he was in priſon 

tme of the forecloſure, but owns Le employed à ſolicitor to 
ur for him, &c. that being very poor and neceſſitous, ard in a 
be was prevailed on to aſſign his equity of redemption for 20 
as, though the eſtate is worth a great deal more. Pr Cowper 
ice the mortgagee had notice of the judgment before the fore- 
re and purchaſe of the equity of redem ption, the plaintiff may 
re the maſter, and be ar liberty to ſi rcharge or falſify the 
pte f account, but the mortgage is not to account for the pro- 

nie the decree of forecloſure , and plaintiff being a judgment 
or, and not a party to the bill of forecloſure, may redeem, 

2. Geo. Bird and Gandy. Id. 45. fl. 20. | 
ABill was brought for a ſale of defendant F.'s eſtate for ſatiſ- Mr. Ver ſays, 
nof creditors by mortgages and judgments. C. a papiſt pro- another point 
had a mortgage for 2400l. vpon the cſtate prior to plaintiff 8 ogg 
rage, and he had alſo a judgment ſubſequent to plaintiff 's mort- judgment cre- 

and to ſeveral other judgments, and to other creditors ; the ditors had ſued 
ton was, among the creditors, who ſhould have the priority in out 2 — = 
at, the eſtate not being ſufficient to pay off all the mortgages and e- =} 
nents. Per Parker C. The mortgage to C. being a papiſt pro- execution, to 
po by the Stat. 11 & 12 IV. 3. for that is an intereſt in land 7 * Ie a | 
to the judgment, though a papiſt cannot take out an elegit, for Ae this 
pes him Wl intereſt 15 2 of the debtor's lands, yet if 2 -N 
are decreed to be ſold for yment of debts. equity ought to aſſiſt court of equity, 
ur creditor (though a papiſt profeſt) in obtaining a fſatisfaQtion to have a ſatiſ- 
debt; and when the land is ſold and turned into money, why fad ion out of 
not he be paid his debts out of that money as well as another we Fr by ſale 
) Ordered all the lands to be ſold, and an account ſtated of unleſs he will. 
its, and their priority; and if there be ſufficient to pay all the diſcharge the 
rs, then the money to be ſo applied ; but if there be a deficiency, uss a. 
upon the maſter's report the court to dctermine as to the prefe- _ E 
of the creditors. Hil. 6 G.1 . Lowwther and Fletcher & ah, 7 Fu. out of priſon, 
53. N. 4. 3 Will Rep. 46. 5. C. Hi. 1719. in a nate. Vide for by the Ca. Ja. 

Note to C. 14. | 1 Os 5 = e 

as Conc 
[from taking out any other execution as long as defendant lives; but indeed, if de- 
t dies in priſon, aſter his death creditor may ſue out an elegit or Fi. Fa. but as long 

remains in execution no other cxecution car. be ſued out againſt him. Ie 


J 8. made a jointure upon M. his wife, after marriage, of 
wiich were his father's, in bar of dower, and B. the _— 
| | joine 
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joined therein ; the uſes in the ſettlement were to the ufc ofR 

father for life, then to |. S. s mother for life, remainder to th 
J. S. for his life, remainder to M. his wife (the defendant) | 
life in bar of dower, &c. J. S. deviſes his lands in truſt for pn 
of his debts, and died, living the father, and then a judgmen 
ditor (and who was adminiſtrator, with the will annexed, to 
being the largeſt creditor, the truſtees under his will being qe 
or refuſing to act) brings a bill againſt the widow and others of | 
creditors, to have an account of the eſtate, &c. The wife by be 
ſwer would wave the ſettlement, as being made after marriage, 
not to take effect in the original creation of it immediately yy 
death of her huſband, as the ſtatute about jointures requires, f 
father might outlive J. S. and in fact did ſo, and ſo mipht the 
ther; and though they are fince dead, yet that will not mak 
jointure more binding; ſhe therefore inſiſted upon having her d 
But Parker C. ſering that if ſhe waved the ſettlement, the 
would go to the heir at law, not ſubject to the payment of any 
lince it never was part of the teſtator's eſtate, the father ou 
him; and that if the was to have dower, the aſſets would fall 
to pay (as counſel ſaid) 58. in the pound, and that the wife didt 
= favour of the heir at law, to the prejudice of the creditors : N 
Mis lorddmip fore his lordſhip decreed that ſhe ſhould take the eſtate for he 
ſaid, that this under the ſettlement, but that ſhe ſhould aſſi it over in truſt f 
F omg creditors, who ſhould convey td her 2 third of her huſband's lan 
than whe" e dower, free from incumbrances. Eat. 8 Geo. 1. Mill ud 

what the 10 Mod. 437. FO. 
court does iu other caſes; as in decreeing a judgment creditor, who has his election 2 
reſort for his ſatisfaQion to either real or perſonal, to make ſuch an election, 2s fi 
rod creliturs may not be defrauded. Ih. 489. | IDS 

| 7. A creditor cannot ſue one co-executor alone without thei 
nor as reſiduary legatee. Hil. 10 Geo. 1. Scurry & Us' and] 

9 Med. 89. VVV 5 
Nate. In this 8. A. ſeiſed of lands in fec, and being indebted to {c 
eng 2 bond s, in which he bound hi;aſelf and his heirs, deviſed his ly 
2 wad - B. for life, remainder to the firſt, &c. ſons of B. in tail male, rea 
yment of over, with a power to B. the tcnant for life, to leaſe the premil 
2 one, two or chree hves, at the old rents, which were very {ual 
conventionary rents, the lands lying in the Weſt of Enzland. | 
the profits, and raiſed conſiderable ſums by fines on leaſes. 07 
by the bond creditors, the maſterof therolls decreed, theperſcnd 
to be firſt accounted for, and then B. to account for the rents 20 
fits of the real eſtate. —But B. appealing from this decree and pili. 

a ſale, Macclesfield C. held it ſufficient that B. /bould keep down WF 
tereft,and that as A. died ſeiſed of ſome lands let for lives at con 
ary rents, and others at rack- rents, bis 2 directed 56 
{ale of the lands let at rack rents, and if thoſe be not ſults 
payment of the debts, then ſo much is to be ſold as is requiſie. 
ife lands, to account for the fines which ſhall here be taken ] 
the purchaſe money; but if the lands let at rack-· rent be ſuc 
payment of the debts, then B. not to account for the fines which 
received, becauſe the deviſee in remainder will have the ſauet 
of railing what money he can by fines, and ſo every one in 
« will enjoy the like liderty. Trin. 1724+ Manaton and Me 
Vill. Rep. 234. | | | 
9. Where debts by ſpecialty, which are 2 lien at lau 
real eſtate, are diſcharged out of the perſonal aſſets by x7 
eaſe of the lands, the creditors by ſimple contract ſhall K 


the places of the creditors by ſpecialty to have their eta fu 
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te lands 3 and the court decreed the lands to be fold for 
and the infant heirto juin in a conveyance within ſix 
bs after, he comes of age. Lia. 11 Geo. 1. Charles and 
rews, 9 Mod. Is. | | | 
„ Bil by creditors of teſtator, and one of the reſiduary 
ces; againſt a debtor to the teſtator's eſtate, the executors 
the other re ſiduary legatee, to compel the debtor to pay 
iebt to ſatisfy their demands. And per lord chan. The bill is 
y improper and inconfiſtent with the principles of law, and 
ales of this court ; contra by an executor, the repreſentative 
- teſtator. The whole management of the eſtate belongs to 
i executor, and the right of it is veſted in him, and not to be 
out of himby creditors or legatees. If he releaſes and is ſolvent, 
2 devaſtavit, and he is anſwerable himſelf for the ſum releaſed 
« creditors and legatees. If colluſion and inſolvency, it may 
to come here for ſatisfaQtion againſt the debtor, but it vn the cafe 
paris upon ſome ſpecial caſe, which is not pretended of Frais 
er by the bill or a+ the bar ; and for the many inconveniences and Fers, F. 
would attend this method of proceeding, (except a caſe par-. C. 14. 
krly circumſtanced) the bill muſt be diſmiſſed, but without 
;, becauſe it might have been demurred to. Mich. 11 Geo. 
vickley & al' and Donington, MS. rep. | _ 
1. One owes a debt by ſimple contract; fix years paſs, whereby 
debt is barred, after which the debtor by will charges his 5, N Sn. 
vic the payment of his debts (a). Lord chan. King and 154. ands 
and C. J. obſerved, that it had been held, that ſuch will L. 141. 
revives the debt; in regard the ſame, though the fix years are 7 and 
ed, continues ſtill to be a debt in conſcience, and a debtor (5) 9. 11 
vave the benefit of the ſtatute of limitations. However, it man were to 
07 in a former cauſe of the lord Stafford's, brought before deviſe his 
houſe of lords on a like point, been ordered, that the plea of Perſonal eſtate 
ſtatute of limitations ſhould ftand for an anſwer ; the like m_ ew 
was made in the principal caſe. Mich. 1730: Jones and == 
N Stafford & al”, 3 Will: rep. 79, 89. would this as 
ing a truft revive a debt barred by the ſtatute, or would not ſuch deviſe be merely 
u ſaying no more than the law of courſe ſays. (viz.) that a man's perſonal 
wall pay his debts? And if the teſtator ſhould ſay, that his perſonal eſtate ſhould 
liable to pay his debts, or that his book debts ſhall be 2. thereout before his 
ſech will would be plainly void. 16:d. 89, in a note by the editor. 


| 6 legacy of 1000 5 was 8 I a * _ 

t charged upon land, and payable at 25. took a huſ- IP . 
ed. ſame during her infancy to J. S. in con- _ 1 ya - 8 
ation of 750 I. and afterwards ſhe attained her age of 25. Chan. 24. but 
chan. King decreed the aſlignment good, and that J. S. was 8. P. does not 
Ithereto, with intereſt from the wife's attaining the age of 2PPcar.—Fide 
0 Trin. 1731. Duke of Chandos and Talbot, 2 Will. P. gg, 213. 

3. 60g, 


.. | . 5 | | | 5 and the notes 
(e) It was inſiſted againſt the aſſignment, that it was made for leſs money 
way really due, viz. 9507. inſtead of 1000'. Anſwered, that the intereſt of the 
from the time it was paid to the attaining 28, and the hazard of the wife's dying 
that age, made it a dear bargain; and that with regard to any judgment or other 
m of the huſband, as they cl-imed under him, and had no ſpecific lien on the 
they could not be in a better condition than he himſelf was. 16:d. 

A. the father and B. the eldeſt ſon reſettled an eſtate to Vide P. 657+ 


e of A. for life as to part, then to truſtees for 200 years, to C. 1h 
11001. to be paid to C. the ſecond ſon within fix years after 
death, or as ſoon after as the ſame could be raiſed, and in the 

time intereſt from A. / death for his maintenance, remainder to 


eldeſt, Nc. C. died indebted, and two years after him 4. died, 


254 Creditor ana Debtor. 
from whom agoodeſtate c ne to B. The creditors of C. cannot l 
this portion raiſed, the contingency upon which it was Payable ng 
happening. 24 May 1736. Bradley and Powell, Ca. in Eq ; 
Talbot 193 

vide Bickley 14. Where there are proper perſons to get in the eſtate of 
& al' and Do- ther, chancery will not ſuffer the creditors of the teſtator to bi 
N 4 „ A bill in order to get in that eſtate ; but if the executors will coll 
3s ' with a debtor, there is no doubt but a creditor may bring his lil 
order to take care of the eſtate, and charge the executors with c, 
colluſion. Per Parker J. who fate for lord chan. Hardy icke, E; 
1740, Franklin and Fern, Barnard, Chan, rep. 32, 


Vide compo- (B) Concerning agreements between creditor and dey, 


. Ten 


1 8. by will deviſes the ſurplus, after debts and legacies 1; 
. n JJ. his wife, and makes 4. and B. his 8 The « 


Ca. 2, Mich. ditors fearing want of aſſeta, compound with the executor | 

2908 2000 4 leſs than their ſull debts, but aſſets afterwards came in. On, 

Lord Fanthaw by the wife for an account of the ſurplus, the executors would h 

is not 8. P. let in the creditors to their full debts, which would | 

reduced theſurplus to little. But lord chan, ſaid, he would 

ſet aſide the compoſition the creditors had made, they having 

a pelac bill for that purpoſe, and only come in before the maſter, andtie 

in thiscafe fore muſt abide by the compoſition, Mich. 1699. lord Calle 

| was whether and lord Fanſhaw, Pres. in Chan. 99, 100. 

rhe creditors . ſhould be ſent to law to recover their debts, and the wife be ordert 

make a defence in the executors place, and ſo be enabled to bar them by lealing 

ſtatute of limitations, which the executors wauld not do. But lord Chan. ſaid he « 

not conſent that the ſtatute of limitations ſhoul1 be pleaded, therefore their debut 

te paid.” Bid. 100. VEN, | . TY | | 

2᷑. 4, wasexecutor and deviſee in the will of J. 8. andrect 

the perſonal, together with the rents c. of the real eſtate; 

in a ſuit in equity touching the will, being decreed to be by 

' truſtee, he was ordered to account, and on an account was rei 

to be indebted to x. the defendant and ceſtui que truſt in 40 

he derrec was afſirmed in dom' Proc'; afterwards 4. went ben 

a, and b-ing there, a compoſition Vys made, by which 4, vn 

pav 2 ſmall ſum to B. an B. was to indemnify A. from the t 

Mis lordmip tor's creditors, A, being threatned with ſuits from ſome oft 

ſaid, it muff be teſtator's creditors, brought a bill againſt B. to indemrify k 

yas to Sc. And Macclesfeld C. decreed that B. execute his part of 

_ en of agreement, and indemnify A, againſt the teſtator's debts. f 

B- to make a 1721, Polland and Sir. John Huband a, 1 Will, rep, 751 

compoſition of this demand, and to xeleaſe (ii he had pleaſed) the whole debt; 

Ven very lawful either for 4. to aſc a compoſition, or ſor B. to grant it; wherefor: 

that equity ought to guard againſt is, if no fraud be uſed in obtaining the ( relea{? 

compoſition ; that this caſe is ſtronger, as it was B. who firſt propoſed an! des 

compoſition. Beſides, 4 having gone out of the reach of juſtice, it might be for 

henefir of B. to accept of this, tha' à ſmall compoſition. His lordſhip took notice, 

there haibeen a fair repreſentation on tie part of - A. anda juft compliance ? 
and in a great meaſure execute by A. therefore decreed as above. Ubi. 7532. 

MY 3. Equity on a petition, and with the conſent of the u *: ! 

her truſtees, (who had about 5 or 60004, portion of hets in © 

hands, in order to compound with the huſband's cre litvts) | 

order part of the truſt money to he paid to the creditors, in 

charge of the huſband's dchrs, Some of the credirors at ever 

the deed of compoſition took private ſecurities, poſt dated, 21 

pirt of their debts, beſides their ſhare with the 1e? f 

creditors. His honour thought »his underhand deli 

fraud on the wife, on the truttees, an v1 the court, %% 


14 


dere dire 2.2 all fuch f-cuiiti.s 10 he for. A:, 5 
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ered up by the creditors to the huſband. Mich. 1721. Middleton 
ind lord Onſlow & al', 1 Will. Rep. 768. 
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2 e, a proviſſon by deed or - will (a) for e) Vide ti 


payment of debts, c. i 
5 8 e young children, and being much in debt, con- 
veyed part of his lands in truſt for payment of his debts, and 

jy nother deed conveyed other part to truſtees for maintenance of 
1. children. This — being voluntary, was declared 
wid as to creditors, but good againſt S. himſelf, and therefore if 


1 creditors — „ 


Is 
F. 260.) 


md take their ſatisfaction out of the perſonal eſtate, which was . 


ile to other creditors of an inferior nature, who have no lien upon 
the land ; theſe - creditors in equity ſhall ſtand in the place of the 


ther creditors who had a lien upon the land, and have a ſatiſ- 
faction out of that in their ſtead ; this caſe is the ſame, for tho' 
the conveyance was voluntary in the father, yet he is bound by na- 


n his children, and it is à ſort of debt. Per 
Cowper C. Mich. 4 Geo. Sneed & af and Lord and Lady Cul- 
per, & 'econtra, 7 Vin. Abr. 52 pl. 7 


2. Lands given in truſt, or deviſed to pay . and legacies, ſhall 


be deemed In equity as money in reſpect to creditors and legatees, 
but not in reſpect to the heir or reſiduary legatee. 2 Mod. Ca. in 
Ia and Eq. 171. 


ring deviſed till the debts are paid. Hil. 1730. Harris and In- 
ledew, 3 Will. Rep 91. 

"4 J. S. by will charges all his worldly eſtate with his debts, and 
les ſeiſed of freehold and copyhold eſtate, which he particularly 


le will, yet ſhall be applied to the payments of the debts pars 


f. 1730. Harris and Ingledew, 151 9, 96. 
5 A devife of one's land after debts paid, b lows of the 
von the land. Trin. 1735, King and * and Ennis, ibid. 


8, 339. 


(D) The 


. A will begins, As to al my worldly eſtate, my debts hive 
nt paid, I give, &c.“ the real eſtate is liable to the debts, nothing 


3 by che will; the copyhold, tho' not ſurrendred to the uſe of 
oſs with the freehold. Decreed by Jekyll, maſter of the rolls, 


256 Creditor and Debtor. 


D The order and manner in which debts ſhall 
legal aft, paid (a) (h). on 
23ll creditors | | 

paid accordin e.l r equitable li have on the in a 
— * — ion. 9 has a I leathold 1 with —— 


that it is of a conſiderable value, and the term is aſſigned to her truſtee, yet ſhe ſhall not 
hold the lands againſt other creditors till the deficiency in value is made uP, but muſt come 


in ratably with them, ſuch, covenant not being any ffecific charge on the MS Nu nile 
(6) Fide 458. (P)—P: 460. (Y- 5 | 02-1 years 
| 1. A Was indebted 1 500l. whereof 5ool. was ſecured by mon C. fo 


. . and the reſidue by bond; A. before his death made WW oth t 

a a leaſe of all his lands to truſtees for payment of his debts, which WW ji; wi 

leaſe in the whole was worth about 12001. A. s heir after his death I 3 

ſells as much land as pays 1400l. (which was more than the ylve c the 

of the truſt eſtate) whereof the was part. P. who wes 2 nid: i 

creditor for. a 100l. (remainder of the 15odl.) brought his bil le th: 

' againſt the heir and the truſtees to have his debt ſatisfied out of thi ut a; 

truſt eſtate. It was inſiſted for the heir, that having paid as far as tie 

value of the truſt eſtate did extend, he ought not to have his lands 

charged any farther. But it was ruled by lord Cnancellor, Tha 

- fince the truſt lands were not ſufficient to ſatisfy the whole debts, 

the heir, and the truſtees and the mortgagee, ſhould not juggle to 

gether to cheat other creditors by paying the mortgage firſt off; by 

on the contrary, the truſt lands thould be applied in the firſt place 

| for the other debts, becauſe the mortgagee could be at no damage, 

being ſecured by this mortgage; bur on the contrary, if the mon. 

gagee ſhould be firſt ſatisſſed, the other creditors might loſe thei 

7 debts, and ſo the plaintiff in this caſe had relief for his debt. Ef. 
(a) Nie: A. 1680. Povy's cale, 2 Freem. rep. 51. 

was ſeiſed in 2. A. is tenant for life of the manor of D. ſubje& to a mortgaee 

right of his f 15000. to B. reinainder to his wife in fee (c); A. acknowledges 


wiſe of the 


% 
* - 2» 


gage for ſecu- redemption is limited to him, and D. covenanted on A . 0 
ring 17000 J. aſſign to J. S. or as he ſhould direct. Then J. S. acknowledged 


uſe of 4. for 
liſe, remain- 
der, Sc. as 


above. 7bid, J. S.'s legacies; and affirmed by Lord Keeper, with the aſſiſtanc: 
5 * 2 4 +, of Trevor ]. C. and Blencow J. Eaſt, 1701. Blake and Hu 
ere gerford, Prec. in Chan. 158. | 3 
3. An incumbrance by judgment being a lien on the land, if mai 
pi ior to the grant of an annuity, ſhall be preferred before the gr 
of the annuity, becauſe his charge on the land is poſterior. fe 
lord Chan. Eaft. 7 Ann. in the caſe of Daviſon and Goddan 
Gilb. Eq. Rep. 66. 335 | 
43. Where a perſon who has a bill of ſale of goods for ſccurng 
ſum of money lent, ſhall be preferred to a judgment credit 
Vide the caſe of — al' and Roi ſton, P. 479. Ca. 9. 
a J. S. a freeman of London, by will (made about 24 Jet 
ns. Ts 2 ase) deviſes one third part of his Prom? eltate to L. his vi 
totidem verbis and the other two thirds to his child 


ren, aad dies, leaving o 
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«vo daughters C. and D. who afterwards died iateſtate and unmar- 

1 4 T:T:4 herſelf of the whole ſtock, and carried oa the 

rade, and 5 time after married E. who alſo employed the whole 

42 in tra 10, witnout making any diſtribation to the children. Oa 

i treaty of marriage between G. and C the daughter, a computa- 

tog was made of wat fortune would be coming to C. and the ſame 

appearing to be hort of waat G. expected, E. agreed by parol to 

make up her fortune 493-!. and pu 255291. of ic. E. abut four 

rars aficr the marriage makes his will, and entered into a bond to 

G. for paym2at of the 1 5 ol. but kept che bon 1 himſelf, but ſhewe4 

both the bond and will to G. whereby he had like wiſe given G. an! 

w wife a legacy ; aud fone tim: after E died indebteꝗ to ſever 

"ons ; the agreement by E. to pay the 4oodl. and the execution 

ofthe bind, was proved, Harcourt lord Chan. thought the bond 

made ſo long aftzr the marriage as four years could not be tacked 

u the argument, ſo as to mike it any evidence in writing of 

tut agreement, eſpecially on the circumn:tances that the band was 

then made, without any application of G. and C. and was not de- 

[5cred int his or her cuſtody ; and that it being made at the time 

the will was, and thewa to them with his will, and after his death 

bund with his will, he looked on it unly in nature of a legacy, and 

dluntary as againlt his own creditors, and to be poſtponed to them. 3 

Tru, 1713. Laffes and Lewen, Prec. in Chan. 370, 372. Creditorg by 

6. Executors in equity as well as at law may prefer any creditor Judgment at 

f equal degree, or after an action at law brought by one creditor ne — 
J . a judgment to another. At the rolls, Mich. 171 5. Mall be l "i 

Ving and Danvers, 1 Will. Rep. 295. 3 equally - 2 

tecutor without any preſereuce. Note; the barons were at firſt divided upon this point, 

ut in F. term 1719 it was dzcr224 as above. Peploe and Swinburn, in Scace', Bumbe 


Fn. 48. 3 5 3 

4 . S. by will deviſes his lands for payment of his debts ; bonds 
ad timple contra debts ſhall be paid equally, bat if by will he on- 
charges his land with the payment of his debts, ſo that the lands 
:cend charged with the debts, (and conſequeatly are legal aſſets by 
ſcent as to the bond creditors, and charged oaly in equity by the 

il as to ſimple contracts) the bonds ſhall be preferred before the ſun- 5 
contra creditors (a). Decreed per Parker C. Eaſt. 1718. F 47 Bu if the 
pult and Dedire, & econtra 1 Will. Rep. 429. i 
might hall ſold the lands, and then the bond creditors had brought their actions, they 

id have been paid only their ſhares out of the aſſets ; and it is obſervable, that by the 
refs words of the ſtatute of 3 F 4 . & M. cap. 14. (of frandulent deviſes) « where 
13 any deviſe or appointment by a w.11 of lands for payment of debts, or childrens 
ring, according to an agreement before marriage, other than the heir at law, ſuch will 
FRE _ 4 lord pee, Ibid. 431 16 hind If'by * = 1 

b er a judgment creditor may as well ſecure e MN os 
eee eee wages way by taking an af- nul fr 
ment of the firſt mortgage. Vide P. 613. Ca. 3. that judg- 
9. The late Earlof Winchelſea died ſeiſed of ſome lands in fee, and ments hall = 
aiderably indebted by judgment and ſimple contract, and after the not 2 lands 
ath of the ſaid cart, and before the eſſoin day of the next followin — —— 
many of the judgment creditors delivered Fi. Fa. to the ſheriff, this ** = 
d took the goods and furniture in execution, whereupon the ſimple ly to pur- | 
tract creditors petitioned (for it did not come before the court haſers; and 
on a l t . : . | therefore, as 

a bill) that the judgment creditors might be paid out of the land eee eee en 
i leaſt, that as to ſo much as the judgment creditors had, by taking diere, a in e. 
ut entred in the vacation relates to the firſt day of the preceding erm; andthe inteſta- 
as then alive, the ſame is a good judgment from that tima The ſtatute of frau. 8 
F rer — law as to 2 2 J. 1735 Robinſon & at «ud Tou - 
. 9. 79. | | | 


| the _ contract creditors ſeem to be without a remedy, as to 
ſuch 


a) that A. might out of the aſſets of B. retain for ſuch bond deb: 


ney lent by A. to B. At the rolls, Mich: 1720. Weekes and 


Cur. will de 
cree a judg- 


ment creditor, and leaves both a perſonal and real eſtate, this court will not ſuffer 


| who has his the debts by ſpecialty, to be flung upon the perſonal eſtate, and 
election at 


law. to re- 
ſort for his 


ſatisfaction o ſpecialty to be fatisfied out of the land. and the debts by ſimple 
either real or contract out of the perſonal eſtate. Per Parker C. Mich. 6 Geo. 1. 


perſonal 


took out adminiſtration to him; after which C. dying, A. took out 


to die before he had made any election in what particular eſſects he 


| _— ma xe ſuch an election, as fimple contract creditors may not be deſrauded. Per 
ing C. in th cafe of Mills and Eden, E. 8 Geo. 1, Ibid. 489. 


Will. Rep. 211, 212. | 


| Creditor and Debtor. 
it from the perſonal eſtate, exhauſted the ſame, they (the fi | 
tract . might ſtand in their place, and be b i 1 7 
land. Sed per Cur, The rule of equity is very juſt, but not appli. 
cable to the preſent caſe : Here, the judgment creditors having 
lodged their writs of execution with the ſheriff in the fame vacation 
that the party died, it relates to the teſte of the writs, as to all but 
purchaſers ; and conſequently by relation, the perſonal eſtate, of 
which the ſimple contract creditors would avail themſelves, as be- 
ing in the poſſeſhon of the earl at his death, was not fo, being 
evicted from him in his life-time by the executions ; and therefore 


the aſſets as have been ſeiſed by theſe executions. Per Par- 
ker C. Hil. Vac. 1719. Finch and the Earl of Winchelſea, ; 


Will. Rep. 399. in a note by the Editor, who ſays ſed, quere. 
10. A. lent money on bond to B. who dying inteſtate, C. 


ESD FP=SLES pep oo 


— 
— 
8 


adminiſtration d* bonrs non, Cc to B. and it was determined (inter 
Contracted before he took out adminiſtration ; and tho' A. happened 


would have the property altered; yet the court faid, it muſt be 
eee he would elect to have his own debt firſt paid, and thi; 
being preſumed, there would t emain no difficulty as to altering 
the property, for ac the executors of A. were to account for the aſſes 
of B. they muſt, on the account, deduct to the amount of the mo- 


Core, 3 Will. Rep. 184. in a note. . 
t. Where a man dies indehted by ſpecialties and ſimple contraꝭ, 


that beirg exhauſted, leave the debts by ſimple contract unſatisfied, 
the land not being liable to pay them; but will decree the debts by 


in Canc' in caſu Blundell (or Blunden) and Barker, 10 Mod. 46: 


12. Any voluntary bond is good againſt an executor or adminif 
trator, unleſs ſome creditor be thereby deprived of his debt ; but if 
the bond be merely voluntary, a real debt, tho' by ſimple contri 
only, ſhall have the preference. Per Jekyll, Maſter of the Rolls 
Lechmere and the Earl of Carliſle and Lechmere, Mich. 1733. ; 


TRE TSI FIZ. SES 


13. A. having a wife who lived ſeparate from him, afterward 
courted and married another woman who knew nothing of the for 


13 


mer wife's being alive ; but it bling diſcovered to the ſecond wit itors 

that the former was alive, A. in order to prevail with the ſecont of aff 
wife to ſtay with him, ſome years afterwards pave a bond to! an ac 

truſtee of the ſecond wife to leave her 1000l. at his death. A. ded, | 


not leaving aſlets to pay his ſimple contract creditors ; if this bon 
had been given immediately on the diſcovery, and as a recompenct 
for the injury done the ſecond wife, and they had parted thereups: 
it had been good, and to be paid before any ſimple contrat debt; 
but being piven in truſt for the ſecond wife, after ſuch time as fe 
knew the firſt was living, and to induce her to continue with A. 
this was worſe than a voluntary bond, and decreed to be potipone 


\ 
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4.5 be Gmple coma. creditors. . Mcb. 1734, Lady Cox's (. f. 1. 

ale, 2 3 © 6. 
e but died 


* 
8 _— 


341. 5 | 
ak a term of 1000 years, articles to purchaſe the 
inheritance, before a conveyance made, having by will given 
to his daughter, and made his eldeſt ſon executor, who * 
r e which he takes 2 
conveyance in his own nanie; afterwards the ſon acknow a 
i to A. and rer n 
notice, or making any aſſigument 1000 term, and 
$4 infolvent. 4. the judgment creditor of the mortgagor, ſhall be | 
int ſatiaßed according to the priority of liens affecting the real eſtate 3 
aa 0 6 Dn bom norver C and then the daughter 
(being adminiltratrix to her brother) is ĩntitled to her legacy of 30001. 
u preference to the ſimple contract creditors. Tall C. Mich. 
1134- Charlton and Low, 3 Will. Rep. $28. : 
15. Reſolved by lord chan. Talber, that if J. S. deviſes his lands 
Oy CO ER pro N 
contract, the bond creditors recover of their debts out of 
the perſonal eſtate, and afterwards tliey apply to be paid the reſt of 
their bond debts out of the real eſtate deviſed for that putpoſe ; in 
this caſe, as the teſtatot intended all his creditors ſhould be equally 
paid their debts, the bond creditors ſhall not come in upon the 
until the ſimple contract creditors have received ſo much thereout, 
a e e 
1734- » . . 322, 23. 


And this his lordſhip ſaid was whiat 7 
ightly decreed on great conſideration (a). „ ie Whos 
16. 4. owes money by ſeveral judgments and bonds; and dies in- 9338 

teſtate j his adminiſtrator pays the judgments, and ſome of the bonds, de caſe of Dx. 

and pays niore than the perſonal eſtate comes to ; what the admi- Jn, gs 

tiſtrator paid on the judgments muſt be allowed him, for fo far he * 

adminiſtred ; but as to what he paid on the bonds, beyond tbe 

| ner 

in o ratd only with the other bond creditors for a ſatisſachot out 

of the money ariſing by ſale of an advowſon in fee, which came to 

the heir by deſcent, and which is real aſſets. Decreed per Talbot 

C. Mich. 1735. a Re 990,490. of Dr. Tonge and Tonge, 


Dunn & of, 3 Will. 398, 400. It ſeems an advowſon is ex- 


tendible on an _— —— Talbot, it ſeems hard to 
maintain that things i or lying in grant, are not extendi- 
ble on an elegit. bid. 401. TT 
E) Compoſition of debts (a). (a) Vie(B) 
. 1 8. by will deviſes the ſurplus after debts and legacies paid, © *5* 
s to his wife, and makes A. and B. his executors. The cre» 
diors c for leſs than their full debts, from an a | 
of aſſets 3; but aſſets afterwards came in. On a bill by the wife for 
an account of the ſu the executors would have let in the cre» 
ditors to their full debts, which would have reduced the ſurplus to 
little. But the court would not ſet aſide this compoſitioũ, the cre- 
diors having no bill for that purpoſe. Mich. 1699. Lord Caftleton 
nd Lord Fanſbaw (b), Fre. in Chan. 99 Q 
2. The court of chancery, with conſent of the wife and her 
truſtees, who had about five or fix thouſand pounds portion of 
hers in their hands, in order to à compoſition with the buf, 
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260 |}  Credijer and Debtor. _ 
| + Land's eredlitbr'v, ordered part of the truſt mon to be paid t the 
creditors, in diſcharge of the huſband's debts. e of the credi. 
' tors ar executing the deed took private fecurities, 5% Jared, Gt. 
this undethand dealing is 4 frand' on the wife, on the truſtees, and 
the court, per his honour, who directed all fuch ſecurities to be ſet 
aide, and to be delivered up to the huſband. Mich. 172 1. Md. 
and, Lord Onflow && a, 1 Will. Rep. 768. 
gt conveyance or diſpeſinon ſhall be fraudulem 
d agdinſh creditors. 
2. Ca. S. C. 1. being in an undue dianner dea vn in to execute a convey. 
nc oſ his eſtte, after makes bes will, and thereby deriſes 
ali hiv lands +6 be ld fr paymient af his debts ; his creditors may 
Ter. afide the © having 2 right in nature of an equity ef 
redemption as the teſtanor hintiſelf had, the' arged that it was but in 
hanire-of à ce in ation; and not albgnable. Hi. 1700. Blk, 
nd Jolie, Prrt. in Chun. 142. . 
* K. haricig ſeveral young children, and being much indebted, 
zreytd part of his lands is traſt for payment of his debts, aud 
by ther tec coriveyed other pait to Muſtees for the maintenance 
of his. child. 1 being voluntary, was de. 
cred ver as tacreditors, and flill liable to their demands as before, 
dan in wi: good inf S. himſelf; and ſnould bind him; and there. 
_ foit if bis cteditars ſhould fall upon woſe lands for a ſatisfaction of 
their debts, and 'thiereby ſtfip the children af their maintenance, th 
_ chikdren ſhould have 2 om of the reſidue of the eſſate 
which S. had reſerved to hinafelf fat his own maintenance; an 
compared it to the exſe where © creditors that have a lien upon the 
| band, ke their: Etislactinn cus of the perſonal eſtate, which un 
. Kible to other creditors of af inferior nature, who have no [je 
upon the land}? theſe creditors in equity ſhall ſtand in the place of 
tlie other ereditors who had a lien upon the land, and have a yi. 
faction out of that in their ſtead; this cafe is the ſame, for tho' th: 
veyanee was voluntary in the father, yet he is bound by mati: 


ho -c,-- EE I-INES 


Fide tit deviſe, : 2 VE 2 


2 


eon 
to provide for his children, and it is a ſort of a debt. Per Cor 
. Mith. 4 Goo. 1. Sed & af and Lord and Lady Cuhepper, & 

erben; 7 Vin. Abr. 52. fl. 7. Vide 52. Ca. 8. 
3. On themarringe of the deferidant, her intended huſband being 

under age, and fo incapable of making a fettlement, the wife“ 
- father pave a bond for the payment of 1500 J. on his making a ſut 
able jointure on her without taking any notice whatſoever of ti: 
iſſue ; the matriage took effect, and the huſband ſome years after, o 
44: Payment : of the i 500 J. made a ſettlement of 147 J per ann d 


9 15 | . WW . . 
' o;hinafelf for life, remainder to his wife for life, Cc. with remain- 
lers t0-their firſt, Cc. ſons, in the uſual form. Plaintiffs wer 
band creditors of the huſband, and after his death brought thei 
r IL. children to + uf aſide this ſettlement as iv 
held that the luntary and t, being made marriage, eſpecially s t 
proviſion for the children, for whom no proviſion ap to be on 8 
due wiſe s main previous to the marriage, and that therefore they ought to be let i 
teuance in caſe for a ſatisfaction of their debts. But his honour was clear of on 
| _ — 00, that this bond was not fraudulent nor voluntary agaiaſt de 
e i4. bond creditors. Mich. 1719. Brumſden and Stratton, Pri. i 
torx: it not be- Chan. 520. £ _— 
ing a proviſion 4. 4. a freeman of London, upon his daughter's marriage, 1 
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fgns 3004 (40001. in ſtrange) to truſtees, in truſt, to pay the outof the baak- 
intere ſt to the huſband as long as he ſhall continue in good circum. rupt's eſtate, 


ſtances ; but if he ſhall fail, then to pay it to the ſeparate main- 
tenance of the wife and children. . 

and the aſſignees brought a bill againſt the truſtees to have the 

ce of the money paid to them during the huſband's 

but the bill was diſmiſſed with coſts, for by the court it 

is 2 reaſonable E 


rudent ſettlement, and the moſt proper pe- 
nod of time for a father to provide for his child. Lockee and Savage, 
Hil. 6 Geo. 2. in Scacc, AMS. Rep. | 


(G) Where money is due on two cantradts, and general 
payments are made, to the diſcharging of which can- 
trad ſuch payments ſhall he applied. | 


but the 


ment of the 
wife's own for 


tune. 


1. A Contratted with B. tohaveis iron ſpit at his mull, and —_ 
in 


into hoops, and to pay as others did: 
money is due 10 B. Afterwards A. undertaking to furniſh the uſtu- 
aling- office with a quantit of iron hops at 24/. the. tun, (che money 
becoming due for the ſame being to be paid at a certain day, or bills 
which do carry intereſt to be then given him ) makes another contract 
with B. for the hoops 


to be delivered to him in ſuch convenient time 


25 he might furniſh the vitualling-ofice at 24/, fer tun ; and upon 


this agreement A, convenanted either to pay the money by a certain 
mme, or at the expiration thereof to give a band for it wih intereſt 
except 36 J. u eight, which by miſtake was delivered to a wrong per- 
ſon, and then the time limited for the delivery expired. B. being 


acquainted with the miſtake, offered to make up the defect of the 
quantity; but A. having no occaſion for them, the parcel never was 


delivered; and A. never complained of any prejudice he received 
be diſappointment, Several ſums were paid generally to B. the 

of which was 601. which was more than enough to fatisfy the firſt con- 
tract; and afterwards another ſum was paid, and an acquittance 


wrote upon the bond which was given upon the ſecond contract ; and 


A. placed ſeveral of theſe payme 
of the laſt contract; the queſtion was, whether they ſhall be innended 
to be applied to the diſcharge of what was due upon the frf or ſecond 
contract, And per lord chan, the money ſtiall be firſt applied to 
the diſcharging of the demagd. of the f contract, and the ſurplus to 
the diſcharge of the demand upon the ſecond. A man that pays mo- 
ney may pay it upan what condition he ; and the perſon that 
receives it, receives the condition with it; but then the mult 
| Ve expreſſed at the time of payment. It is moſt natural chat the debt 

Which vas firſt contracted ſhould be firſt paid. The money for which 
T diſcharge was given upon the bond. his lordſhip allowed 


nts in his own book to the account 


le. 


d che laſt contract; and be fm hence argued, that A.'s intent io 


; payments was to diſcharge 

uit, Eaff. 7 ann. Wentworth v. Manning, MS. rep. 

"Gary, wag by te nr F. 71%. 
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CAP. XXIX. 


Nane be Cuſtoms of London {ou 


. 


: as ” ; 
city hath | | | risge. OF Other. 
wiſe, that his perſonal eſtate ſhall be diſtributed according io the cuſtom of the city; 


in eaſ ſo ſree Mall die inteſtate, his perſonal efiate ſhall de fubje@ to the 


city. 
(A}Of the cuſtom of London with reſpect to the children 
5 4 ceman, and what is & bar of the childrens orphas. 
nage part ;—and here of advancement and bringing 
into hotchpot ;-—and alſo of ſurvivecrſhip. 262. 
(B) Concerning the widow of a freeman, and what 
ſhall be a bar of her cuſicmary ſhare. 274. 1 
(C) Concerning the legatory or dead man's ſbure. 277, 


* 
_ 3 
wr” YES * — : 9 | | 


ale ef Lon. (A) Of the cuſtom of London (b)) with reſpe#t to fle 
don is the re- children of a freeman, acd what is a bar of the 


mains of ti? childrens orphanage part ;---and here of advance- 


2W ie. thta ment and bringing into botchpot ;— and alſo of ſur- 

man could nog vi vor 10. 1 5 * | 
ive away any ſb 7 ? 

rt of his | | Pe | | 

| pw without the conſent of his children, and is ſo taken notice of in Brad on; but it 

ing found extremely inconvenient and hard, it was ly the tacit conſent of the whole 

— ab rogat ed and 2 to diſuſe, (for what law has ever been mede to repeal it?) 

t in the city pf London, where the mayor and aldermen had the care of orphans, thc) 

by that ſole authority and power have preſerved this part of the common law in I. ondon, 

whi h is diſuſed and diſapproved every wheie elſe. Fer. Lord Chan. 778. 1722. in the cal: 
pf Kemps and Kelſey, N. in Chan. 596 | e 


W H E RE a citizen of London deviſes a legacy to one 
VV his children, notwithſtanding that, that child ſhall bare 
his ſhare out of the cuſtomary part, unleſs it doth appear that by 
the intept of the teſtator * was to go in ſatisfaction of his 
. whole ſhare. Hil. 1677. reſolved fer Lord Chan. in Jeton caſe.? 
Freem. 28. N 8 Ly | 
2. A. deviſed 30col. to bis daugbter, and the r of his per ena: 
eftate to his 2 the queſtion — whether W ee? Goa 
have her cuſtomary part beſides this legacy, by reaſon that he gaie 
the refidue to his brother, which is a kind of an implication that the 
daughter ſhould have the 3000l. and no more; and if ſhe ſhould have 
her cuſtom ary Fart too, there would te nothing left for the broibet. 
But it was held clarly per Lord Chan. That the darghter ſhould laue 
ber kgacy ardberculicmaryſlare too; chere being no words to excludcbeſ 
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he ſhall not be barred by implication ; tho” it was urged, that in 
this caſe there would be nothing left for the brother. Trin. 4681. 
Bravell and Pocock, 2 Freem. rep. 67. 
3. If a freeman of London dies leaving ſeveral orphans, and any 
of them dies under age, the queſtion was, whether this part is by 
the cuſtom to go to the ſurvivor ; and 1702. the recorder certified 
the cultom to be, that if the orphan ſon dies before 21, his ſhare 
furvives ; and if a female dies unmarried, and within the age of 21, 
her ſhare ſurvives likewiſe, and the _— cannot give 1t a way 
by vill. Mich. 1702. Jeſſon and Effington, Prec. in Chan. p,,.. in Chao 
207. ' 1 
A freeman of london having children by two venters, and be- 8 
ing deſirous to make à difference between them in point of fortune, with Gilb. 
þy will gives two of them a bond of 3ooo l. afterwards by advice the 8 1 28 
clauſe was obliterated, and the will republiſhed, and a new bond — (B.8) 
gen in the name of J. B. in truſt for the two daughters. Cowper page 413, & C- 
C. held, that this 3000/7. mult be brought into hotchpot, to intitle and ſays» tho 
them to à further ſhare of their father's perſonal eſtate. Mich, 1908. © this caſe 
agg ney eos Gilb. Eq. rep. 12, 13. 1 P. Wms. 404. — 2 
| ® ms. 7. n „ had 
— Sending, but — nothing of their equitable right, lord Cowper declared that this 


was but evidence, and that he would notwithſtanding let them into their right; tho 
otherwiſe, if there had been 2 receipt under ſeal. Cites it from a MS. 2 615 


Ita and Moor, 8. C. 


5. A citizen of London ſeized of a frechold, and poſſeſſed of a per- 
ſonal eſtate, had iſſue a ſon and a daughter; the fon died, and left 
three childrea ; the daughter married the plaintiff, ta whom the fa- 
ther gave a fortune ; the father aſſigns over his al eſtate to B. 
and by the decd of aſhgnment expreſly reſerves that a diſpoſition of 
1000 J. ſhould not be without his approbation ; and in caſe that it 
ſhould not be diſpoſed of during his lite, then B. after his death to 
diſpoſe of it as he ſhould think fit, This aſſignment was made for 
the benefit of the grandchildren; four days after the aſſignment 
was made the father makes his will, and deviſes the freehold to his 
grandchildren, and ſome ſmall ſum to his daughter; and inſerts a 
declaration of having advanced her, by giving her 500 J. upon her 
marriage. The father after the aſhgoment collects the rents, gives 
 recipts, and made a leaſe. B. lived with him in the houſe, and 
| the writings were liable to be taken back by the aſhgnor whenever 
be pleaſed. Upon the father's death the — and her huſband 

exhibit their bill to have à moicty of the al eſtate, according 
to the cuſtom of London, Lord Chan. Where a citizen doth b 
deed in his life-time convey away his perſonal eſtate, and puts it 
abſolutely out of his power, ſuch a diſpoſition is good ; but if he ſo 
diſmiſſes himſelf ot it as to have himſelf an hand over it, this is not 
good. and is in defraud of the cuſtom: This deed of aſſigument, hath 
the marks of fraud in all its cir cumſtances : it appears to be made 
when the father was very much indiſpoſed; he reſeryed a diſ- 
Poſition to himſelf during his life, and doth not abſolutely diſmiſs 
the eſtate out of himſelf ; but he ſtill continued in poſſeſſion, and it 
vas in his power when ever he pleaſed to have poſſeſſed himſelf of 
the deed. If this was allowed, there would be an end of the cuſ- 
tom. I would favour the gift if I could. A writing mult be pro- 
duced to aſcertain the advancement, or the daughter will be taken 
ta be fully adyanc:d. The cuſtow doth not extend to 
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(a) hoes grandchildren (a; but if there is a want of proviſion for al 
u- 


em, th 
/ flag equity of the ſtatute of diſtributions will help them, and ſtreich 4 


— the cuſtom to the childrens repreſentatives. But here is no occaſon 
grandchildren ; for this equity, for a moiety, the wife being dead, the huſſ and ln 
asif 4. the power to diſpoſe of; and then the frechold eſtate is deviſed to them 
| mg and tzere is no colour to make maintenance or education an advance. 
het, chr ment. Then it was urged, that the daughter ſhould bring ber 30. 
with ſeveral vancement into hotchpot. Mr. Fernon alledged it to be contrary to 


daughters; the cuſtom, that being only allowed between the children of a cit. 
7 ay zen. Lord Chan. Coke in his Littleton is of another opinion; by 

— Bong — I remember when I was reading it, I conſulted ſome ferjeants upon 
Comper'iord it, who told me that the cuſtom was otherwiſe ; upon which I Lad 
keep. Hill. Coke before them, which did ſurpriz e them. They anſwered tlat 
Vac. s Ann. Coke did rot underſtand the cuſtom ; for they knew of their oun 
7. Vin. Abr. knowledge that the cuſtom was, a 4 amongſt the childr.n 
30S, piss. of a citizen. And his lordſhip made his decree accordingly. Tri, 
» Anre Finner and . * MS. Ney. 

6. A freeman by will charges 1 500 L on his real eſtate for ht 
daughter. and alſo gives her 1500 l. out of his perſonal eſtate.—0be 
would take the 1500 /. out of the real eſtate, (as that is nut within 
the cuſtom) and alſo claims her orphanage part; but in regard the 
teſtator had difpoſed of all his real and peiſonal «ſtate among his 
children, and intended an equal diviſion, the court would not ſuſſe: 
the child to diſappoint her father's will, but compelled her to bite 

intirely by the will, or by the cuſtem. Hil. 1721. Couper ad 
_ Scot & al, 3 Will. Rep. 123. 

7. If there be a widow and two daughters, and ove daugter dice, 
the orphanage part which belonged to ſuch davyiner ſhall wholl) 
ſurvive to the other daughter, even after di viſion and partition be- 
tween them; but if the father's Jegatory part was deviſed to the 

| daughters, that is under the direction of the ſtatute as a legacy, and 
If a mother is mult be diſtributed between the mother and ſurviving daughter ac- 


N cord ingly. Note z this difference was taken and agreed to by the 
with, the 


r rin. 1713. in the caſe of Loeffes and Leven, Prec. 10 


divided as if Chan. 372. 


there was no 8. The children of a freeman of Lordon, where there is no vit:, 


wife, and the are intitled to a moiety, the other moiety being the dead man's far: 
chil;ren take Admitted by both ſides ; and decreed per the matter of the roll. 
3 A. Hil. 1716. Northey and Strange, t Will. Rep. 341. Corp. 3c. 
Prec. in chan. 9. A. a freeman's fon was dy his father's will mentiored tv 


47, Northey have had 400 l. and conſequentiythequantum of 4 's adVancemcnt ar- 


widhe 


> 
X- 


will declared ave 


3 peared under the father's hand, yet this verv (a) declaration, by thc 
»« 1 © 


ſeens to be cuſtom, let the ſon in for his orphanage port; and tho; A. after 
S. C. fays, Wards received fartl.er ſums amounting to co 1. from his father, ard 
reſtror by higthe certainty appeared bv his own anſwer, yet theſe ſums, which 

re additional pifts to his advancement, being with the other 400, 
Ar t brought into hotchpot, will not be a bar to his orphanage part. De- 
each af his: creed per Trevor, maſter of the rolls, Hil. 1716. Norihey ard 


* 


children in: Strange, Ibid. 240, 342. 


„ 


fall of their orphanage hore: yet this very declaration let them in (bringing thoſe fs 
into hotchdot, ) to their full 'tuſtomary ſhares of the whole; but whether the ſum men! 0! 
in the will ſhould be taken to be the whole of what the reflator had given them; or if the 
part es concerned were at” Jiber;y to prove more Pail! to them, was the greater qui 
and the court feemet inelinable to let them into the proof :her:of. Ibid. 491,—01t 1. 
reg. 1,6. d. C. in tel idem werbir. (a) 2 HN. 630, | l * 
10. Smith was freeman of Lor don, and had iſſue one chin, 

onl v, A daughter, and gives ker 30 Col. portion; ard marrics det 

to the plaintiff Magrot, and is a party 19 the martiage offi! 
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wherein this 3000. js declared to be given to her for her portion 
by her father; afterwards Smith the father makes his will, and 
deviſcs 1000 J. to his ſaid daughter, and gives ſeveral legacies to 
her children; he alſo gives to his daughter certain. lands for her 
life, Oc. and then follows this proviſo (via.) provided it my ſaid 
daughter ſhall not within fix months after my deceaſe, upon re- 
queſt to her made by my executrix, give a good and {ufficient 
releaſe to my executrix, of all her right and intereſt to her cuſto- 
mary thare of my eſtate, &c. then my will is, that the 1cool. 
legacy, and the ſeveral legacies aforeſaid to her children, ſhall be 
void; and makes his wife (the defendant) ſole executrix and 
neſiduary legatee. The till was brought by the huſband and wife 
in right of the wife for her cuſtomary ſhare of the teſtator's eſtate. 
——1ff, It was agreed, where the portion of the child a in 
certain under the father's hand, ſuch portion ſhall not taken 
for a full advancement in the life-time of the father, to exclude 
and bar ſuch child of her 6 

freeman dies, leaving only one child, who has had a portion 


from her father in his life-time, ſuch child ſhall not put her portion 


in hotchpot, but is intitled to her cuſtomary ſhare, beſides what ſhe 
had for a portion, becauſe where there are more children than 
one, ſuch portion ſhall be put into hotchpot, ooly, with the cuſ- 
ton ary ſhare, ing to the children, that they all may be 
equal. july, It was reſolved, that plaintitt's wife need 
only releaſe her chattle legacy, and not the deviſe of the lands 
to her for life, becauſe the expreſs condition in the will doth 
controul the implied condition by the cuſtom, i. e. that ſhe 

muſt renounce all benefit by the will, if ſhe will take advantage 
of the cuſtom in ſubverſion of the will. Athly, if the 
daughter's children, being infants, ſhall forfeit their legacies 
| according to the proviſo, or not, by the act of the mother. This 
point lord chan. would not now determine upon this bill, 
but ſaid it would be time enough to do that when they ſhould bring 


a bill for their legacies ; but as to the other matters decreed ut 
| _ Per Cowper C. Trin. 2 Geo. Maggot and Smith, Viner 


Alr. Tit. Cuſtoms of London, (B. 6.) Ca. 19 
11. Bill by plaintiff, as only child of a freeman, for her 
ſhare of her father's perſonaleſtate, Plaintiff at ſeveral times had 


received ſeveral ſums of her father in his life-time, and he had 


transferred 1700 l. Bank ftock, in truſt for himſelf, in order to 
diſpoſe of it by his will to defendants. Tracy J. who fat for 
lord chan. ordered an account to be taken of what money plaintiff 
had received from her father in his life-time, and on what ac- 


count, and reſerved the conſideration, whether ſuch money ſhould 
be taken in part of her cuſtomary ſhare, or whether ſhe ſhould 
have a moityof her father's eſtate, beſides what he had given 


her in his life-time, there being no other child. Curia adviſare 


vule. Trin. 3 Geo. Stanley and Norcliff, 7 Vin. Abr. 2 15. pl. 13. 


12. With regard to the advancement of a child, it has been 
determined, that ſmall inconſiderable ſums occaſionally given to a 
child cannot be deemed an advancement or part thereof; Thus 
maintenance money, or an allowance made by a freeman to his ſon 
ar the univerſity, or in travelling, &c. is not to be taken as any 
part of his advancement, this being only his education; and it 
would create charge and uncertainty to inquire minutely into ſuch 
matters, So putting out a chiſd apprentice, is no part of 
his advancement, for it is only procuring the maſter 1o keep 


, Where a 
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But the fa- him ſeven years inſtead of the parent. Hender and Roſe, at the 
— 4 Rolls, Trim. 1718. 3 Will. Rep. 317. in a note. . 

the ſon, tho but at will, as a gentleman penGoner's place, or 4 commiſſion in the army ; 


theſe are advancements pro tanto. By the Lords Commiſſioners Rowlinſon and Hutchins 
eb. 1692. Norton Norton, ibid. ws 


2 Vern. 733. 13. 8. brings a bill for one third of his wife's father's perſona 
GY eſtate; a 3 by P 
the father gave with his daughter an eſtate, as for her marriage por. 
tion, By will the father gave 1000l. to his wife and five tenemenis, 
| (which were his on legſes) to truſtees in truſt for the daughter's ſe- 
rate uſe, and made the wife executrix. S. being beyond ſca, left 

is wife and children upon the mother, who maintained them. Per 
Cowper C. firſt, an advancement of a daughter by a real eſtate as 
her portion was not an advancement within the cuſtom, but if it 
were in land the certainty doth a » and the land mult be valued 


and brought into hotchpot ; the cuſtom has no relation to an eilate 


of inheritance ;—if a freeman lays out his money the cultom is de- 
teated ; but if there was any proviſion made by a ent, that in. 
ſtead of money as a portion the father ſhould diminith his perſonal 
eſtate by making a purchale, it would be a queltion how far this 
would be within the cuſtom ; but lands deſcended or purchaſed are 
not. 2dly, That 8. muſt have one third of the clear pcrional 
eſtate, deduQting the widaw's chamber, paraphernalia, &c, 36l;, 
That the five tenements givea to the ſeparate uſe of the wife ſhould 
not go in part of this one third, to which the huſband was inti. 
tled, for that the daughter had no election in this caſe ; ſhe coul 
not chooſe the one third, becauſe that was in the power of the huſ- 

| band, and to his account; and as the five tenements are here pivcn 
to the truſtees, it is uf a different kind from the huſband's one 
third; ror is it to the ſame perſon; fo it cannot go in ſatis action 
within the meaning of the teſtator. In cafes of the cuſtom, the le- 


gatee has an election whether he will renounce his legacy, or his on: 


third part. Here the father has under all events, ex abundan:;, 
made a proviſion for the ſeparate uſe of his daughter out of the par; 
he had power to diſpoſe of. Athly, If the legacies fall ſhort, ever; 
one mult abate in proportion; but if the daughter's ſeparate pror:. 
ſion fall ſhort, which the father intended her, the court ought ta 
lay hald on that which the huſband ought to rccover till the account 
is taken; and it ought to go before tbe maſter, eſpecially if the hul- 
band's going away were without the wife's default. gihly, This 
ſpecifick legacy of the tive tenements mult be valued, and every one 
ns _ muſt abate in proportion. Gthly, The wife and cxccut!ix 
| If a freeman muſt have 1000l. beſides her ore third part. Mich. 4 Geo. Stanton 
of London de- and Platt, 7 Vin. Abr. 210. pl. 21. 
viſes more 
than his teſta- whole perſonal eſtate, the child ſhall not have both the legacy and the 
| hs eh orpbanage part, even tho! the legacy does not exceed the dead man 
ho claim part: otherwiſe, ir the legacy be given expreſſy out of the teſtame r- 
legacies by tary part, but in no caſe ſhall the child be obliged to make his elec- 
1 oo tion till after the account taken, Hender and Roſe, at the Rolls ; 
intitledto boch July 14, 1718. 3 Will. Rep. 124. in a note by the Editor. Ses 
| the legacies Frederick v. Frederick, 1 Will. Rep, 722. 1 Str. 455. 
and the cuſtomary ſhare ; but where he takes upon him to deviſe his whole eſtate ; theie 
they ſhall make their eleRion to tak» either the one or the other: Bund. 195. 
I 5. It has been much queſtioned whether a freeman's will can any 
way operate on the orphanage part. Formerly it ſ:cms to keve ber! 


14. If a freeman gives a legacy to kis child, and diſpoſes of Lis 


Cuftoms of London. 

zCld, that a freeman had a power to appoint by will, that if any 
of his children ſhould die within age, then ſuch child's part ſhould 

to the rot, fawn or children, 1 Lev. 227, Hammond v. 
une, ruled by Keyling C. J, at niſi Prin, and faid by n. 
recorder of London, to have been ſo adjudged in chancery; but 
j it has been admitted to be otherwiſe, See the caſe of 
| Tefſop v. Ellington, prec. in chan, 2079.——— In the caſe of 
iddle v. Biddle, heard before Parker C. Hil, 1918. A free- 
man having a wife and one child (inter al) deviſed the orphanage 


267 


tothe child, and in caſe of the child's death before 21, then to 


go over to the teſtator's father; and it was held, that this deviſe 
over was void, for that the father bad nothing to do with the 


child's 01 phanage part, which came to him by the cuſtom, and not 
from the tathet ; and were ſuch deviſe over to be good, it would 


be a prejudice to the child, who (in caſe there were but one child) 


might deviſe over ſuch at 14, (a) which would take effect 
were the child to die before 21, or if he ſhould die inteſtate and 


unmarried, it would go all to the mother as his next of kin, and 
not, according to the father's will; or if the child ſhouid 


(vide the 
P. C. 15. 


marry 
and die within age, leaving iſſue, the widow and iſſue, would 


be deſtitute, were ſuch will to be good. 3 Will. 318. ina note. 


16. A freeman exon, bp wife, and only one daughter, deviſed 
1 g 


ill his perſonal eſtate to ghter, who was married, for her 
_ own ſe uſe, und which was enjoyd accordingly. The hut- 
band died, his repreſentatives are not intitled to ſuch part 
be daughter's cuſtomary ſhere, but the whole belongs to the wife. 


Tru. 5 Geo. Merriweather and Hejler, 7 Vin. Abr. 209. fl. 18. 


17. In this caſe was cited a caſe of Ambroſe and 4mbroſe, and 


another of Rawlinſon and Rawlinſon, where it had been certified to 


be the cuſtom of London; and was accordingly decreed by the 
lord chancellors Harcourt and Cooper ſucceſlively, that if a city 
orphan dies before 21, his orphanage part ſurvives to the other 
_ orphans ; and that he can make no diſpoſition by will to contradict 


it; bim if he dies after 21, at which time he might have by will bor 


Vide (a) a. 
e. ; 


. — 


diſpoſed of it, there, tho' he die inteſtate, it ſhall 80 according 0 (b) 1 Vera 88. 
the ſtature of diſtributions, between his mother and ſurviving Afich. 1682. 
brothers and faſters ; and that in the other caſe the ſurvivorſhip Feake and 


holds only as to the orphanage part belonging o himſelf, ſo that, 
if he had by ſurvivorſhip the part of any other of his brothers 
or filters, that ſhould 1 according to the ſtatute of diſtributions. 
It was alſo ſaid, that i a man married an orphan, yet till 21, 
his right was not ſo veſted as to prevent his wife's ſhare from 
lurviving in caſe the died before 21 (b):—tho' whether the 


marriage was before or after 21, the buſband was fineable, and 


Lewes, cont", 
for accerdi 


to that caſe, if | 


a man marries 


an orphan who 


A 
dies under 21, 
her o 


ſhall not 
urvive toe the 


might be committed (c) if he had not the licence of the court of other children, 


but ſhall goto 


orphans. Mich. 1730, in an Anon. caſe, Prec, in Chan. 537. ine huſband. 

Ca. 332. | 1 1 . | Fide 1 Fob 

| 3 5 Ca. Abr. R 156. 

(c) One not a ſreeman of London married an opphan and tho' it did not appear the pace 
on 


pay notice of ls with's doing a city orphan, yet it was held ſuch 
ale dy the court of orphans: for every one is obliged at his peril to inform 
concerning he perſon whom be marries:and-here no body is obliged to give notice, con- 
ſequently the party muſt at bis peril take notice. 2 Lev. 38. 1 Vent. 178. Hil. 23 & 
24 Car. 2. B. K. the * Hardwood. 3 Will. Rep. 118, in a note by the editor 
Med, 75. * 79 


13 not materi Prec. in 


18. Plaintiff's wife was a freeman's daughter, and after ber 3 


marriage her father gave her 1000, and plaintiff executed a re- and k ſep 


ſelf 


+ 43: 8. C. the huſband's not knowing that ſhe . 
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. C. accerd'. leaſe for the 100 l. in full of all his.wife's cuſum. ry part 6+ 
nd afterwards ſhare which was or might be due te her by the cuſtou. of Longo, 
Tod Chat. or otherwiſe by ber father; ber father afterwards by will by deri 
| that £0 paintiff's wife 400 I. and made defendant his own wife execu. 
thereleaſe trix, and died, ed of 10, oool. leaving one other daughter 
— abar. 16+- 594 The bill was for 3 diſcovery af the perſonal eſtate, and that uy 
of Aden and the plaintiffs bringing the 100l. into hotchpot, they might be le 


Barker, . into a cuſto rt of the father's eſtate. Defendant plead 
Ca. os dies And per lord Chan. the huſband = 
power to releaſe a future 1 2 of his wife's ; that ſhe mike 
(% 2 Ver. furvive him, and would then be intrled to it in her own right; 
628. beſides, this releaſe is ſuggeſted to be fraudulently obtained, and 
(6) but Ibid. therefore his lardſhip ordered the plea to ſtand for an anſwer, wi 
643. in a liberty to except, ſo as to have an account of the freeman's yer. 


Dean K II:: of Dean & Ux' and lord Delaware (4). if the certainty of the 
F. lord D:1a- porti on with which the-child has been advanced, appears in the 
ware «-May 9, 's books of account, tho' written by the freeman's bi, 
1710. inpurſu- r, or his ſervant (6), it is as ſufficient as if writſen by the 
anceof an order freeman himſelf, and ſuch advanecment may be brought into horci 


ag laſt, it is Pot · Vide the caſe of Blunden and Barker, Eaft. 1720. 1 il 


certified, thatifa rep. 642. CCC SD EEO STII Tg, 

« freeman of the.city dies, leaving a wiſe and one daughter married in his life-time, anc; 
« appears by the books of ſuch freeman, that he had paid fevers] ume of money is part d 
* ſuch da ighter's portion unto her huſbay, and- afterwards Jer eral other ſuns, v hich ought 
*< to be taken as aid en account of thr portion, but pot.cyprefly enterd in ſuch frecman' 
1 hooks as in part of advaicemeat, or in part af the porti n, (all which entries are 
« the teſtator's own hand writrig) ,aud fuch ſums taken all together do not amount to 
« third part of ſuch freeman's eſtate, put tegetber wih what 1 e- left at his death; fu 
daughter ought not to be taken a8 full advanced, but in part advanced only; and in ſud 
eaſe, by the 20. A freeman left at his death a wife and ſeveral children, one 


8 - ſhare ſhould ſurvive; and het it was ſubjecs to the (tatate of diſi 
band areto, butions ; but Q whether it jurvised ta te mother, as well : 


baue athixd brothers and fiſters?——the -orpbanage-part:is not due till 21; f 
of. achat · tha, that an orphan cannot diſpoſe of it: ſooger. Mech. 7 Geo yet 
teltater left, ar Maſter of the rolle, Knipe and Wale, 5 Vin. Abr. 213. pl. 3. 

1 — 21 J. B. in 1718. made his will, and thereby gave to his daughte! 
. wvhatwasre 70001: and to his fon and executor all the reſt ai his eſlate. He dec 
cæiuadbin the red that this legacy to the daugliter was in ſatisfaction of all tt 
father's he- could claim, Sc. under the cuſtom, and ſhe was to declare with 
time,nutwith- one month aſter his death whether ſhe would.abide by that or m0 
| OS. andthe was to releaſe, fc. the teſtator lived two vears after tt 
ſo vevejveteo will, and after-his death the daughter marryirg. within a fortuigt 
che eſtate Jeſt they were both made acquainted with the will; and the exccur 
Ac hie-dench! and. ſon came one morning and made delivery of ſome pln 
Er. ſpecifically -deviſed, and alſo afligned an annuity in the fe 

obeguer, which w given tothe . daughter, and beidg aſked | 

ernte a releaſe, ome ume. was dcfired” for conſideration. | 
"Miichachnas vacation. the queſtian was, (on · a plea to tbe diicow 
Aud ace unt prayed by- a-bill;) u hether -what the daug . 

and her buſt and had done did amount to ſuch an acceptuh 
s did deiernige r.their .cheetion, ,avd to - Exclude tit 

| 
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wa 4 ſhare by the cuſtom. And per lord chan. the plea 
was allowed, becauſe they had not made any election by the 


Fill to wave the will, but with a ſaving to any furtherclaim or right 


they, might make, that is, by amending their bill, and running 
the bazard of the account of the perſonal eſtate; for whe- 
ther it be more or leſs they muſt abide by the event. He declared 
that it was the teſtator's intention, that if the of the lega- 
cy, ſhe was to take it in ſatisfaction of the whole under the cuſtom, 


| and that he never intended ſhe ſhould have an account of the perſo- 


ul eſtate, to ſee whether it was her beſt way to abide by the one or 
we other; ſhe was to have no ſuch liberty; and therefore his lord- 
tip confined her to a month's time to declare herſelf ; ſo that all ob- 
jc4ions made from her being under any ſurprize, or having any thing 


 niſrepreſented unto her, is out of the caſe. It is likely J. S. thought 


the cuſtom very hard, and he had a mind to tie her down ; but yet 
mis mult be a coinpleat acceptance by her of all that he had im- 

- but i appear that all was finiſhed and 
compleated, things ſhe did accept of ; but the execution of the 


releaſe. was put off, and other matters, for further conſideration, fo 


that this was not a full and intire though he thought 
that if all had been done and accepted of without the releaſe, that 
was not fo to be done within this month, but might be 


executed at any time. Per lord chan. Mich. Fac. 1721. Smith 
and Withers, 7 Via. Abr. 211. fl. 22. 

22. J. S. a freeman of on, had two daughters H. and E. 
and one ſon; B. martied H. and upon receiving a ſuitable portion 
teleaſed all right and intereſt which he had or might have to any part 

of J. S. 's perſonal eſtate by the cuſtom or otherwiſe, except what 
J. . would give by will or otherwiſe, and covenanted that at any | 
time after the death of J. S. he would do any further act for the re- (a) 7 ide the 
laſing of any right, which he might have by the cuſtom, to the execu- __ 9 Bone 
or or adminiſtrator of J. S Jelyll and Gilbert commiſſioners, ſeemed %%. R. C34, 
clined to think that the releaſe being for a valuable conſideration, pur- 639. — Lucas 


of Blunlen and 


renant for a valuable conſideration to releaſe the future right is good, Mao 


and the executor of J. S. having before the bill brought tendered a 
releaſe, which B. refuſed to execute, the court decreed an execu- 
tion of the releaſe to the executor, and B. to pay colts. EgH. 1725. 
Cox and Belitha, 2 IWill. Rep. 272, 273. 4 
23. In the above caſe J. S. had left his other daughter E. 3500/. 

by his will; it a to the court that ſhe was but a weak woman, 
and 40 years old, and not like to marry, and it was poſitively ſworn 
by the anſwer of 4. the fon of J. S. and his executor, that J. S. 
his father after the making of the will had deſired him to ſecure an 
annuity of 260 l. per ann. to E. in ſatisfaction of her legacy; and 
xcordingly E. after the death of J · S. (in a publick manner, with 
the conſent of hex relations and friends, by a deed to which B. (who 
bad married the other ſiſter #.) and H. his wife, and the truſtees in 
the father's will, were witneſſes) releaſed the (aid legacy, and all her 
night to her father's perſonal eſtate by the cuſtom, to 4. her brother, 
and in coalideration thereof 4. by mortgage ſecured an annuity of 
| 2504, per ann. to E. free from all taxes, und his wife after the death 

o E. ein a bill to ſet aſide this deed, and to have E's orphan- 
Ne part, the was diſmiſſed with coſts. Pr lords commiſſioners 
Tell md Gilbert. Aid. 272, 274, 275- | 


W 


and Barker, 1 


porting an agreement to quit the right to the orphanage part, to be Rep. 451. 5. C. 
binding (a) in equity; but tho” this might not be ſo clear, yet the co- under the name | 


ag, - Ga 4+ 
—— — q 


— — 7 
—— —— —— O— __ 


— — — nc. 
CES 
— = - 


| _— 3 — was afterwards advanced in part, and the father ſerilad ſunt leaſehold 


Ge \irhin the cuſtom, which act only the perſonal pla (b) of the 
I "Is "x man ; otherwiſe of a leaſe for years. Zut if lands of he & Ban gs 


% See t Wit. ven to a child by the freeman in bar of the orphanage part, and 


and che children mage child only, then the father may alſo deviſe over in caſe ſuch 
| the other half. fanal child die before 21, or marriage. Eaft. 13 Geo. Piddingn 
| Trin1714., Poſey and Mayne, Viner's Abr, tit. c 


mo hag ng to ſome perſonal eſtate as orphan to a freeman of London; this per 


lord Hardiwieke, gr f 
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The partie = 24, Where a freeman's daughter accepts of a legacy of 10,000! 
recing, = left her by her father, who recommended it to her to releaſe her right 
poine nag, to her orphanage part; ſhe does roleaſe accordingly; ifth: orpha. 
Id. 321. Note nage part de much more than her bipey, the” the ws wid ſhe mige 
(RK) elect which ſhe pleaſed, yet if ſhe did not know ſite had a right firſ 
lands of :nkeri- her orphaniage part, before ſhe made her election, this is ſo mar of 


* = 3 Will. . 315. 
younger ſon 1 256. Where a daughter, who married without the father's conſent, 


tate of diſtribu- efate to the ſeparate uſe of the the feme'covert, this ought 
tions. 2 Fi. to be brought into horchpor, it being in the ſtricteſt ſenſe an advance. 
Rep. 274. Note ment of the child gro tanto. Per Jely and Gilbert, lords commiſſioner, 
nd in the caſe Cox and Belitha, Eof. 1725, 4 Will. rep. 273. 211, 
(5) Vide P.276- 26. Any lands of inheritance ſettled by a freeman upon his chil. 
Ce. 7. and the den, is (a) not to be called an advancement either in part or in the 
notes there. „bole within the cuſtom of London, =O ſuch lands are nc: 


Hen Rev. 614. accepted as ſuch, it will be binding, or at leaſt the child cannot have 
tye. Blunden and both. So held by yelyll and Gilbert, commiſhoners, ef. 1725. 
Barker. Cox and Belitha, bid. 274. 1 
ods tf. i The cuſtom of / is, where there are ſeveral children, the 
band ſhall have father may appoint a right of ſurvivorſhip amongſt them. If there he 
one half of the a male child only, the father may deviſe over his orphanage pan, if 
perſonal eſtate, the male child d die before the age of 21, and if there be 2 f. 


. Tal hat C. uſtoms of London, (B) Ca. 16. 


and Sir F1ward 28. Where the huſband was attainted of felony, and pardoned on 
Dog. vr, 3 condition he ſhould tranſport himſelf within — months, Ic. and 
Will Fes. 315» continue in exile during his life; afterwards the wife became intitle! 


bottom of page fonal eſtate was decreed to belong to the wife, 2s to a feme ſok 
644. 1 Will. Trin. 1729. Newſome and Bowyer, 3 Will. Rep. 57. 
Res, where this 29. A freeman of London having but one child, advances th: 
evſeof P * child in part only; the child ſhall ſtill come in for her orphan ag: ſbar 
7 w ATED aico (e) without bringing what ſb: had before received into hotchpot, for the 
it is ſaid that the Child's bringing her partial advancement into botchpor, is only in ord: 
like was held by to makeanequalty ammg thechildren, and not ſor the benefit of the mathe, 
} r the dead man's part. Adjudged, upon ſolemn debate, 2 
= _ _ rolls, Trin. 1729. Cleaver and Spurlng, 2 Vill. Rep. 526, 527: 
2 3 30. If a freeman apy ſeveral children, or one child, does full 
and Burrow (e), advance all his chil iren, or his fingle child, this ſatisfies the cuſtom, and 
heard June 18, is the ſame as if the teſtator had no child; or if the huſband, a fie 
and Feb 3, man before his marriage, compounds with his intended wife as to ix! 
46S » ava cuſtomary part, it is the ſame as if there was no wife (d). At 
2 — 2 judged per his honour, Trin. 1729. cl. aver and Spurling. Ibid. 5:7 
work. 31. Adjudged by the maſter of the rolls, that if a freeman ſhall har 
advanced his child in marriage, and the certainty of that advancemei 
() Salt. 426: does (a) not appear under the freeman's hand, this muſt be tale 
1 Fern. 216. as a fall advancement. And per his honour, the advancement 
2 Frs. 630. the daughter in marriage in the preſent caſe being above 40 jeu 


_ _ - before the death of the freeman, a declaration in his will that b 


thi: work. had fully a eaneed his child was an evidence thereof, eſpecially" 


Nag ſo difficult a thing for the legatees in the freeman's will to 
e an advancement made at that great diſtance of time; but it 
ing objected, that the father's own declaration in his will was of 
little avail, ſince at that rate it would be in the (6) power of 


e : thereupon a proof was read, that the daughter's 
. dea confeſſed he had received above 1 cool. ion with g 
is wife from the freeman at his marriage, which was ſatisfactory. 
Tru. 1729. Ibid. 527, 528. 2 g | 

2. Bill againſt the city of London by plaintiff in bebalf of him- 


{fand the reſt of the 


count 

furplus of that fund for ſome years paſt applied to m:ke good the Fog 
iefciencies of former years ; for that by Stat. 5 & 6 V. M. .. 
10. ſe. 13. the produce of tha: fund is applied for the payment 

of the annual ſum of 41. cent. to the ietors, or ſo much 
thereof only as the money, by this act appointed to be raiſed and 
pad, ſhall yearly amount unto, to ſatisfy and pay towards the ſaid 
:ntereſt to the ſaid orphans equally in proportion, &c. and that there 

is no proviſion by the ſaid act for making good the deficiency of any 
former year by the ſurplus of any ſubſequent year, &c. King C. 
:fiſted with Raymond Ch. J. and Jekyll, maſter of the rolls, 1.43. 
that the intent and ſcope of this act was to ſecure 4/. per cent. to 
thecity orphans ſor ever, for the reſpective ſums due to them from 
the city; and the ſeveral funds thereby raiſed areappropriated for that 
agus, and the city is made truſtee for them, and are to have no 
benefie by choſe funds until the 4/. per cent. be paid to 
the orphans. And though Se. 13,+ f the act ſays, that 
the fund ſhall be yearly applied only to the payment of the annual 
imereſt of 41. per cent. yet the word (only) in that piace ſhall not 
controul and overthrow the general tenor and ſcope of the whole act; 
and that ciauſe ſeems chiefly calculated for the benefit of the orphans 

to prevent any miſapplications, or to apply any part of the annual 
fund to make good former deficiencies befc.e the 40. per cent, for the 
currem year, be fully paid and ſatisfied, and not give the benefit and 
advantage of any yearly ſurplus to the city till all former deficiencizs 

be made good to the orphans. Decreed that the city account for the 
ſereral years ſurpluſſes received by them, and pay over the ſame to 
the orphans pro rata. until the former deficiencies be made good to 
tiem, (fc. Hil. 2 Geo. 2. Ladds and London city. 

33. Deviſe of the lands by a freeman of London to truſtees in fee, 
in truſt within fix years after the teſtator's death to raiſe and pay 
25001. to his daughter A. A. dies within the ſix years; the 1 5001. ſhall 
go to her adminiſtrator, bere being no certain time limĩted when, but 
only the ultimate time within which it ſhall be raiſed. per Jetyll, 
maſter of the rolls, Hil. 1743 1. Cowper and Scot A al, 3 Will. rep. 119. 

34. A. xn freeman of London, having ſeven children, makes an 
executor in truſt, and deviſes to each child one ſeventh of his per- 
ſonal eſtate; one of the children dies in his life-time, and one of 
the ſix ſurviving children has been advanced by the father in his 
life-time, -yet this child ſhal! take his full ſhare of the ſeventh part 
Without bringing what he had before received into hochpot. Hu, 
1731. Cowper and grot Y al, [bid. 124. 

35. If a child has any thing by the will more than the reſt, and 
Which is declared as a ſatisfaction for her advancement, if ſhe will 
e im the benefit of the cuſtom ſhe muſt wave this. Per Caæuper 
0 Hd. Vac. 5 Ann, 7 Vin. tbr. 214, fl. 10. 
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crery ſweman, by making ſuch declaration, tv bar his child of the (6 044 =>. 


Will, -. 
34, Ec | 


ietors of orphan ſtock, to have an ac · 3 Via. 4dr. 
the produce of the orphanage ſtock, and to have the 200. f. 2 
99- N. 


— — 


— — —-— - 
— — - ——— 


—— — 


— —— — — ä» 


3 Strange 36. A. &- freeman of London, on his daughter's marriage Agrees 


943. Locke® to give her 3001 (4900). in ſtrang-) which the being of ape 


hed 8.7 covenants to receive in full of her euſto thare as a freeman; 


Sa 
Bl & Gow 2. daughter ; and tho“ it was objected that ſuch a future right can,” 
in Scecoru, be releaſed, and that parents might make an ill uſe ot the power 


* * aps * they have over their ehildren in forcing them to give ſuch dif. 


charges, yet this was held a good bar of the cuſtom, there being · ao 

fraud in the tranſactiun. Lockee and Savage, Mic. 6G. 2. Ms. Rs | 

| 37. By the cuſtom of London a freeman cannot deviſe either the gr. 

preſent l. phanage part, or the contingency of the benefit of ſurvivorſſiip amonz 

vancement. ns; neither can an orphan deviſehis orphanage part, or thepart 

dar herſelf of which accrued by ſurvivorſhip. But ſuch freeman may give by will 

the caſtomaryt to his children legacies inconſiſtent with the diſtriburion under the 

i 2 cuſtom, and then fuch children mult make their election whether 

is the caſe of a they will abide by the will or by the cuſtom ; but they cannot abide 

child who had by the will in part only, and take the benefit of the cum lf 

pn, rg Trin. 1735. Harvey and Defbouvrie, Cafes in Eg. Tems. Tab 

tary 1 130. Note; In this caſe one of the children being an infant, her 
which had election was reſerved till 2 1. or marriage. /bid. 137. | 

bem allowed. 38. A freeman of London had iſſus two ſons A. and B. and 

| , four daughters D. E. F. and G. the freeman in his life-tim: g e 

Cites 4 Fire, to A: nd B. 1500!. a- piece, which they acknowledged by tw, 

— Fide Þ ſeveral receipts, in the words following, vis. * received of my fither 

200 Ca. 15 15008. which I hereby acknowledge to be on account and in part 

of what he has given, or ſhall by his laſt will give unto me his 

ſon in or by his laſt will.” Then the freeman makes his will thus, 

vin » And whereas I have heretofore paid to, given or advan- 

ced with my children 4. D. and E. (omitting B.) 1500l. a- piece, 

now I do hereby in hk e n inner give and bequeath unto my three 

ether children F. F. and E. the ſeveral ſum3 of 1500. a- piece; 

and then gives the reſidue equally amongſt all his children.” Th: 

cuſtom being waived on all fides, the queſtion was, whether B. 

ſhould have another 1500]. upon the latter words of the will, or 

ſhould be in the ſame cafe with 4. they being equally advanced 

by the father; and this omitting B. ſeeming only a miſtake in the 

teſtator. It was inſiſted, that the receipt could nut controul th- 

expreſs ſubſequent gilt of the father; and that the omitting B. 

' ſhould be plainly intended a difference between them. But Talbot 

C. decreed the 1509/. received by B. in his father's life-time to 

be a ſatisfaction for what the father gave him by will, and that he 

ſhould not have another 1500/. upon the latter words of the wil. 

| Eaſt, 8 Geo. 2. Upton and P. ance, Caſes in Eg. Temp. Talbot 71. 

39. The plaintiff's wife was the daughter of John Burroughs 2 

freeman of London, and the bill was brought to be relieved ag inſt 

an agreement entered into with her father before he purchaſcd his 

freedom to preclude her from her orphanage ſhare, and for an ac- 

connt of his eſtate and a diſtribution of it according to the culton 

of London, offering by the bill to bring it into hotchpor what ſhe 

had received upon the marriage. J. B. lived at Thame in 

Oxfordſhire, and had five children, three of age, and two infants; 

and a deed to the following effect was executed by the father, 

and the three children who were of age, one of whom wi 

Elizabeth the plaintiff's wife, The deed recited, that wheres 

J. B. apprehended it would be for his intereſt to become 2 


freeman of London, but was ' informed he ſhould be thered/ 
diſabled ſrom abſolutely diſ poſin 8 of his perſonal eſtate by 
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ſhare o 
or 


way or 
decree, if not to the mes Sho vor 2 a ſatisfaon for 
the legacies given her by the father's will; and therefore as ſhe 
i intitle to an account of the eſtate, it is neceſſary to determine as 


ere, 23 in the caſes of redemption and truſts ; and it is oſten in- 


cumbent upon the court to determine mere points of law before the 


rourt cam come at the equity; as where there are two volunteers, 
one in pofſeſhon, and the other not, a ſuit is commenced, tho? the 
tourt will not interpoſe in favour of volunteers, yet if there be a 
ruſtee, the court muſt take cognizance of the ſuit, in order to de- 
termine for whom he ſhall be truſtee; and the queſtion is, if 
this agreement: ſhall be binding, either as a releaſe, or as a mutual 
agreement. If the father had been free, it could not have operated 
u 2 releaſe, for the party has neither jus in re, nor ad rem; and J. 


ad no conſideration. at all moving from the father. It hath been 
nliſted, that there is an agreement on the father's ſide to take up 


tate right de improved, yet it would be all in the power of the 
ther, and the children L not be ſure of any benefit from ir: 


wink it can have no effect as an agreement, it is merely. voluntary, 


his freedom ; but that is a miſtake, there is no covenant for that 
poſe, nor one word ſaid to bind him to take up his freedom or 

tot, or at what period of time, ant when jt mighi de moſt tof his | 
drintage, and Bf for the beackit of his children ; 1nd che his ef. 


de might ſpend it, or lay it out 2 and it is only conſegurntially 


— _ . 


174 - % vt ffs 4 Cuſtoms, of 


(a) 1 Will, my for a certain 
Rep. 634. tern ined finally by lord Macclegfe ; and it was 


28 .cobagod ds 
London. N | 
and poſſible that it might come to the'chillten:- But 'the- firan 
int rely upon is, - that che is” vin, and nugaory, f 
intention of it cannot de 'obtained ;- ſor the intention of the 
articles was to give the ſacher the ſame powet over the eſtate chat 
hethen had, which was impoſſible, for the other children were nor 
bound, and therefore would go N. with the whole orphanage pan 
which affeQs the conſideration and intention of the whole age. 
ment; ond his power of diſpoſal, which might be exerciſed in farour 
of the children, who were bound, would be reſtrained contrary to 
the deſign and purpoſe of the agreement, and therefore it was an 
8 founced upon a miftake on both ſides; that it is a proper 
head of equity to relieve againſt it, and theſe forts of agreements are 
never countenanced by the enſtom, tho? where there is a conſideration 
they are no bar; nothing bars bat an advancement, the certain: 
whereof does not appear under the hand of the father; but court 
of equity have thought it reaſonable that agreements made upon va. 
luable conſiderations ſhall be a bar, becauſe it is for the benefit of the 
ehildren to 2 their 8 when a may want them, upon 
ma: ris ge, or to ſet up any trade; it is exchanging an uncertain peſſtj. 
oe proviſion. +lunden v. Barker (a) was _—_ de- 
* i W 7 2 4 rele: 
| ma as an agreement. Meica v. Nye agreement 
„ _ —— — and the whole intention of it might 15 com. 


| Þto be found pleated, anf not faid to be in bar of the children, but only of th: 


in- child,” who was a party, which might well be; and the force and in. 

fuerce of a parental authority is always an ingredient in theſe caſes, 

and therefore a valuable conſideration is neceſfary to remove the pre. 

ſumption. I will not ſay what my opinion would have been if the 

children had been all of full age, ard had joined, the cafe then 

would have had a very different confideration Nom; It was 

id in this caſe, that where the wife is compounded with, it is con- 

ſidered by the cuftom as if there was no wife at all; and the chil- 

| dren take a moiety of the eſtate, and the ſhare of the wife does nat 

A cerue to the teſlamentary ſhare. The attorney general mer. 

tioned a caſe where an agreement᷑ affecting only a faſſibily hath 

been ſupported in equi y In the principal caſe the tollow. 

ing eaſts were cited: v. Sir George Newland, where two 

' 8preed to divide the eſtate of a third perſon that was expected by then 

both, but dewbtful to which it would be left; and the agreement wa- 

Dortsd. © Whitcomb v. Whitccmb, 3 May 1718, before the ma 

| ter of the rolls. Small petty ſums are no adrancement, but it mal 

A Wife di- - he ſums given as a portion. Hil. 11 Geo. 2. Maris & Us" ard 
vorced « Men- Burroughs, MS. Rep. 2 Ail. Rep. 399. pt. 181. 


fo & Thore for *= 


atulery, for (BY Concerning the” widow of a freeman, and cl 
2 her 7 — Hall be a bar of. her cuſtomary ſhare. 
ne -4ow's chamber; which ſhe is otherwiſe intitled to by the cuſtom of Londen, B... 16 


but not i ſpete- N P. 108, Cg. 15, this work. Wes 
1. LF axife. be intitled to ber cuſſomary part, and the huſb:l 
# [This not in -; IL. dies, [and then the, wife dies] the executor of the huſtus 
the original.) Hail not have this, bot the [executor of the +] wife becauſe it is1 
f [This not in thing in action. Held ger lord chan. Hil. 1677. Tretan's caſe, - 
the original.] . Js WOW 
Fit 1 Bol. Egg e- Fa citizen of London hav truſt of 4 term attending his is 
6 Air: 5. © heritance, and dies, the'truſt of the term thall not be ſubject to e 
241, Ca, 1, cuſtom of London, to be divided between the wife and childrc, 


* 


23 „ Fig gratz r. BEE rer 88 
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1681, in the caſe of Tiſſin and Tflin, 2 Freem. Rep, 66. Hu. 1 
4 A citizen of London entered into a bond to a truſtee to leave 

| his wife at his death 5ool. He dies and leaves her nothing, ſhe 

dings her bill for the 50ol. and to have a moiety of the reſidue of 

her huſband's perſonal eſtate. Decreed that ſhe cannot have both, 

but ſhe may have her election. The 500). is to be left ber at all 

events, although at his death ſhe was entitled unto a moiety of his 

perſonal eſtate, yet the huſband might have converted that moiety 


into a real eſtate. EH. 8 gn. Eaft and Coggr, MS. Rep. Eg. Rep. 
in totidem 


4 The wife of a freeman ſhall not take by her huſband's wil, 8 K 
ud likewiſe by the cuſtom, unleſs it be ſo declared in the will, Per . 
lord keep. who was clearly of this opinion. Mich 1712, Kitſon and 
e TR 5 

5. A freeman — Are r 
the conſideration money (being 94000.) was mentioned in the con- for w 
yeyance to be paid by J. but oak was declared; B. kept 1 -_ 
witiugs, and received the rents for ſo much of the eſtate as was let; freeman, and 
and 4. by a paper, * of his own hand writing) and purporting this purchaſe 
to be an eſtimate of his eſtate, and what he was then worth) had not being in- 
B. as debtor to him for money lent him to buy this eſtate, if. cd. _ 
and alſo for intereſt due on account thereof. A. died; B. 15 i 
wards in conſideration of 3oo /. executed a declaration that the pur- time, and the 
chaſe was made in truſt ö 
declaration after A.'s death is ſufficient to bar 4.8 widow's e = 
tomary part. But the court upon the circumſtances of the caſe, friends of the 
recommended it to the heirs or deviſces of 4. to let the widow have family as the 


her dower of this truſt eſtate. Trin. 1716. Ambroſe and Ambroſe, mo't affeQual 


,method to ſe- 


1 Will. Rep. 321, 323.—— his decree was affirmed in Dom Pro. n 
in June 1717. hid, 323. | 


upon 4. 8 death, the ſamc ought to be looked upon as in nature of a perſonal eſtate, and | 


conſequently that a right veſted in her by the cuſtom to a ſhare of this money in the hands 
of B. which right could be altered or eluded by ſuch ſubſequent declaration. But decreed 
per lord Chan. that the ſtrength of the evi-Jence was, that this purchaſe made in £.'s life 
in the names of B. and C. was in truft for 4. However it pla:nly appeati g upon the 
evidence on both ſides that the conſideration money was 4. s had it not been tor the ſtatute 
of ſrauds this would have made a rcſulting 'ruit; and B. after 4. death, executing the 

ration of eruit this plainly took it out ol the ſtatute As to the objeQion, that 


ec 
declaration of truſt ſhould not by relation prequdice 4. s wife, who was a third perſon; 


his lordſhip anſwered, that the declaration p1v-n hy H. was evidence of the tru't, an all 
evidence muſt affect a third perſon; and as it B. had after A.'s death been examine as a 
witneſs, and had declared on his oath that he was but a truſtee for 4. bis would have 
dound 4. 3 wife and would have barred her pr tence ; ſo' b:re the decl ration of truſt 
2 by B. was rather a ſtronger evideac- vi the truſt, and ouzit to bind 4. 2 wife 
bid. 322, 313. £5; | 

6. 21 deviſed to his wife ſeveral ſhares in the new river 
water, with remainder over, &c. and gave her ſeveral legacies ; the 
will was ſcaled up' in a ſheet of paper, and incloſed in the ſame 
Paper was a bond found (e xecuted by teſtator ſome time before the 
date of the will) conditioned to pay defendant (his nephew) 1000]. 
or to trans fer to him 1000]. ſtock in the million dank; but this 
bond appeared to be voluntary, and not given upon a valuable 
_ conſideration. The freeman's widow brings a bill for her cuſto- 
mary ſhare of her late huſband's eſtate ; and trevor maſter of the 
| Tolls, ſajd, ſhe muſt diſclaim all-benefit and advantage by the will 
if ſhe will have a decree for her cuſtomary ſhare, contrary to the 
will; and this is the conitant courſe of this court; and the bond 
being in nature of a voluntary gift, is fraudulent quoad the wife“; 
cuſtomary flare, and {hill not Band in her way ; and ſuch ſors 


uber perſonal eftate and chattles ſhall. Per lord Chan. Trin. T _ Tf, 


4. decreed per Cowper C. that this declaration of 
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276 Cuſtoms of London 
© of conveyances to evade the cuſtom, are always ſet aſide in thi 
Trin. 2 Geo. Edmunſon ard Cex, 7 Fin. Alr. 

, 7. A freeman of London on his marriage covenanted to add 150cl. 
rn out of his own perſonal eſtate, to 1 S0. which was the portion of 
ir had been ad- his then irterded wife, ard both theſe ſums were to be laid out in 
mitted, that a lands, and to be ſettled upon the huſband for life, and then to the 
jointure of _ wife for her life, for her jointurc, and in bar of her dower, wick 
_— remainder to the children of the marriage. Parker C. held clear), 
a0 more barthe that a jointure of land made (e) by a freeman upon his wife, if ex- 
widow of her preſſed to be in bar of her cuſtomary part. would be ſo, but if it 
cuſtomary fart, were not ſo expreſſed, but only ſaid to be in bar of her dower, 


S Court, 


ton . 
— 112 this would be no bar of her cuſtomary part, becauſe lands of a real * 
ftom her ſhareeſtate is of a quite different nature from perſonal eſlate, and a matter moi 
dy he ſtatute of wholly (e) out of the cuſtom of London. Fil. 1718, Babbington and but 
boo Greenwood, 1 Will, Rep. 530. Free. in Chan. 505. 8. C. and 


band ſhould die inteſtate, and his lordſhip ſaid, it was the ſame in the principal cas 
where a freeman had covenanted to lay ot of his own eftate 1500!. in a purchaſe, and to 
ſettle it on himſelf for life, &c. (ot 19 1f, becauſe from that time the 1509/. urs 
not his own efiate, nor what the cuſſom could medidle with, for a man's own eſtate ie, 
what he has beyond his debts, and what he owes is % ae, and the cufiom affeas, 
cnly what is beyend his debts. 2dly, ſor that money cOvenanted to be laid out in land 
js, as to all refpeds, land in equity, and would deſcend as land for the benefit of the 
heir, and not go to the executor; it might be entailed as land, and had the other quali- 
ties of land. and conſequently was not within the cuſtom.———That thiz could not be 
breaking into the cuſtom, for the freeman might at any time his life, even in his 
laſt fickneſs, have inveſted his perſonal eſtate in the purchaſe of land, which wey!t 
defeat the cuſtom, and ſtand good (5%, tho* the freeman ſhould at the ſame time hate 
ſaid, that he did this on purpoſe to defeat the cuſtom ; and as this (if the purchaſe was 
real) would have hetd good to bar the cuſtom, ſurely the caſe could not be worſe, hte 
ſuch agreement for making the purchaſe was for a valuable confideration, and part of 
the mavriage Articles. Per lord Chan. 1 Will. Rp. 532. (7) As in the cafe 
of Atkins and Waterſon (, 6 June 1716. citcd re. where the court of aldermen by 
the reccorler certified they had no cuſtom extending to that Frederick and Frederic 
eſae. (% Ne (d) V de 1 Pl. Fg. Ca. Abr. 157. ©. 5. 722. Ser. Rep. 485, e58, S. c 
(e) Yide unden and Barker, 1 Wl. Kep. 643. The cuſtom of London has not ary 
power over lands of inheritance. Fer lord Chan. Bid. - 


8. A freeman makes his will and thereby [enter af) gives a le. 

gacy to his wife, and dies leaving a wife and children. Per lord 

Chan, Parker, it appcaring that this legacy together with all the 

other legacies given by the will, (for ſo it mutt be intended) did 

not exceed the huſband's teſtamer.tary h it was (his Jordihip 

ſaid) the ſame thing as if theſe legacies had been given by the fre-- 

man expreſly out of his teſtamentary part, which he bad full pow- 

er to diſpoſe of by his will; and therefore this legacy being no 

ways inconſiſtent with the cuſtom, the wiſe might in ſuch caſe tabe 

| both; for it was only the inconſiſtency betwixt the legacy and the 

cuſtom that prevented the widow or child in any caſe from tal in: 

| both; the conſequence of which was, that if the freeman gave ary 

legacy out of his teſtamentary part, the wife or child might J pro- 

(iy n.d. 543. at vided there was ſufficient) take both by the will and by the cuſtor, 
the bottom of and therefore fo might thewife do here (/). Hil. 1718. Babington 
the PaBe 24 and Greenwood, 1 t. Rep. 520, 533. Note; in this poirt, vp! 
5 3 editor, alſo the above point, / Ca. 7.) the court was extremely clear. Ilid 

whether ſuch 534. 1 5 | | | | 

legacy muſt not be given out of the teſtamentary part, as (he ſays) appears from the 


reporter's notes to have been determine1 in the caſe of Biddle and Bile about this time. 
Se the caſe of Frederick and Frederick, 1 Will. Rep. 910. 


9. The widow of a freeman of London is intitled to the furniture 
of her «Þamber, or in cafe the eſlate exceeds zol. then to col. 
inſtead thereof. In a cafe beſore lord Parker, 18 Afar. 1718. 
BideNe and Biddle, 7 Fin. Ar, 200. fl. 2. 


dil 
thi 
fo1 
4 
H 


. . ͤͤ é . . 0 r mr fr 9 2. 4 = 


_ A 'Y e 


* 


Cuftoms of London. 

10. If a freeman of London dies without iſſue, his wife is int'tled 
by the cuſtom to a moiety of her huſband's perſonal eſtate in value, but 
not in ſpecie If ſuch a freeman makes his will, and diſpoſes of 
bis whole eſtate without taking notice of the cuſtom, and gives ſeveral 

ific legacies, and ſeveral pecuniary legacies, and deviſes the reſi- 
duum to A. and the widow waives her legacy, and clams a moiety of 
his perſonal eſtate 1 the cuſtom, if the reſiduum be ſufficient to an- 
ſwer her moiety or ſhare, it ſhall be taken out of the reſiduum; but if 
that fall ſhort, then the pecuniary legatees ſhall abate in proportion; 
and if the refiduum and pecuniary legacies be ſufficient to anſwer her 
moiety , the ſpecifick legatecs ſhall not be brought in to contribute, 
but enjoy their legacies intiie. Per Parker C. Tria. 5 Geo. Kitſon 
and Robins, Viner's Abt. Tit. deviſe, (Q. d.) Ca. 37. 

11. A ſettlement is made on a citizenꝰs wife of part of her huſ- 
band's perſonal eſtate, in bar and ſatisfaction of all her claim and de- 
mand out of his perſonal eſtate by the cuſtom, or otherwiſe ; the huſ- 

band died inteſta: e, the wife is barred of her diſtributive ſhare of her 
huſband's eſtate by the ſtatute of diſtributions, by force of the words 
lor otherwiſe) for they can extend to nothing elle ; and it was faid 
to be twice ſo adjudged by Cocuper C. in Pitt and Lee, and Davila and 
Davila ; and now decreed by King C. 13 Geo. in Badcock and Stan- 
bope, 7 Vin. Abr. 211. pl. 24. 


(C) Concerning the legatory or dead man's part. 
i. 1 cuſtomary part, belonging to the adminiſtrator of a citi- 


l 


zen of London dying inteſtate, is not. within the act of Vide 1 Vol. 
diſtribution, and becauſe the cuſtom of London being ſaved by the act, EA. Ca. Abr. 


the cultomary part ſhall 


go wholly to,the adminiſtravor ay it did be- Prü- 1b. 


fore ; and ſo it hath been rcfolved at common law and in chancery. walſam and 
2 Freem, Rep. 85, Ca. 94. cites it as reſolved per North lord keep. Skinner contra 


Hil. 1682. in an anon. ca . we . a : . 
2. J. S. a freeman ok London, * his will directed that an inventory — 
be taken of his 


— Vera. 
alſo | 
rſonal eſtate by his executors, and thay his Prec. in Chan. | 
wife ſhould have her widow's chamber, and after his debts and funeral 409 Read and 
charges paid, pave her a third part of his perſonal eſtate, another third Puck, Trin. 


part he gare equally amongſt his children A. B. C. D. and E. who men 


died in the teſtator's life time, and the remaining third part he gave decree. 
as follows, ( viz.) 740l. to B. 40 L in ſmall legacies, 2001. apiece to 
ſad C. D. and E. and the overplus (if any) to be equally divided 
amongſt four of his children, and to be paid them by his executors, 
(viz) to his ſons at 21, and to his daughters at 21, or marriage. And 
if the third, part of his perſonal eſtate (in his diſpoſal) ſhould by bad 
debts or accidents fall ſhort, and not be ſufficient to pay all his ſaid 
legacies, he willed that each of the ſaid legatees ſhould bear ſuch loſs 
( whatever it amounted to) in proportion according to their legacies, 
and made F. G. H. and J. executors. F. G. and 5. only proved the 
will, and exhibited an inventory of their teſtator 2 eſtate in- 
to the chamber of London, and entered into the uſual recognizance, 
and paid the widow and the plaintiff who married A. (one of the daugh- 
ters) ſeveral ſums on account of their cuſtomary ſhares. J. (one uf the 
executors) died, and F. took out adminiſtration to him; a bill 
was exhibited againſt F. and G. the two ſurviving acting executors, for 
an account of the teſtator's perſonal eſtate, and to have a diſtribution 
thereof according to the cuſtom and the will. The defendant F. 
(wo was b-rome inſolvent) was indebted 163 {+ 17. 10d. as th 
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278 Cuftoms of London. 
ballance of his own nt, and 279 J. 19 5. received by his intef. 
tate J. out of the teſtator's eſtate. 


Quare, whether by the ſaid cuſtom the loſs of J. S.'s eſtate, by the 

inſolvency of his executors; ought to be born out of the teſtamentary 

(a) It is ſuffi- part of his eſtate only, or out of the whole perſonal eſtate only, as well 
— it = cuſtomary as teſtamentary.—And the cuſtom was cert fied 26 April 
— de 1715. by the recorder ore tenus (a), to be thus: (viz) that if a ſree- 
certified by man of London dies, leaying a widow and children, his perſonal ef. 
the recorder gate (after his debts paid, and the cultomary allowanees for his funeral 
at the 4 2 and for the widow's chamber, being firſt deducted thereout) is by the 
— * re- cuſtom to be divided into three equal parts, and diſpoſed of as follows, 
corder is not (iz. ) one third part thereof belongs to his widow, another third part 
within we belongs to his children unadvanced in his life-time, and the ether third 
ſtatute of ſuch freeman by his laſt will may deviſe as he yes. But where 


þ — a loſs of a freeman's eftate doth happen by the in 


1, 1 —  teſtamentary. this certificate C. upon hearing counſel, 
rnd be alle, was of r and o s of a freeman of London 
an action lies are i n the nature of creditors, for two thirds of the perſonal eſtate he 
2gainſt he ſhall die roſſeſſed of: and that if any lols happen by the inſolvency of 
* and his exccutors, ſuch loſs ought to be born by the legatees of a freeman 
_— againſt the Out of his teſtamt ntary part. And ſo decreed (4%, Trin. 1 Ce. 
recor ler, fer Read ſba cu and Ducl & al, 7 Lin. Abr. 216 2 4. | | 

it is their certificate by the recorler. Jhd. 19. in a note by the editor, cites Jb. 87. Day 
v. Szvage . (6) So chat tne widow and orphans had two full thiids of the freeman 


eſtate. as if no ſuch 1-is had happened. P-ec. in Chan. ..1o. in S. C. *2 Ed 2. cap. 2. 


3. A. by his will gave all his eſtate according to the cuſtom, hav- 
ing a wife and children, viz. two thirds to his wiſe, and one third to 
his children, with a deviſe over. Held per maſter of the rolls, that 
though this was not exactly conformable to the cuſtom, yet that the 

deviſe of one third to the children was void, being what the cuſtom 
- Fave, and .ſo the deviſe over was not good; that as the wiſe was to 
have to thirds, ſhe ſhall take one by the cuſtom, and the other ſhall 


be the dead man's part; theſe proportions are to1iſe after a deduction 


of the widow's chamber and her paraphernalia, i. e. ſuch ornaments 

- _ _- 8s ſhe uſvally wore about her body; for tho” this is not by the cultum 

(idee (c), and was at firſt only allowed to citizens of the better ſont, jet it 

edorr cf. - is fit to give the ſame privilege to all citizens widows. Trin. Vac. 
_ 1718* id. 217. pl. 5. _ 

4. By ſtat. 11. Geo. 1. cop. 18. ſef. 17. It ſhall be lawful for 

all perſons who from and after the firſt of June 1725. ſhall become 

free of the city of London, and for all perſons who are already free 


of the faid city, and on the ſaid firſt of June 1725. ſhall be Bamartied 
and not have iſſue by any former marriage, to diſpoſe of their perſonal - 


eſtate as they ſhall think fir. | 
F. Sect. 18. proviſo that in caſe any perſon, who ſhall from and 
after ſaid firſt June 1725. become ſee, or who are already free of the 
faid city, and on the faid firſt June ſhall be unmarried and not have 
any iflue by any former marriage, hath agreed, or ſhall agree by any 
writing under his hand, in conſideration of his marriage, or otherwiſe, 


that his perſonal cſtate ſhall be ſubje& to, or be diſtributed according 
to the cuſtom of the ſaid city; and in caſe any perſon ſo free, ot 


becoming free as aforeſaid, | die inteſtate. in every ſuch caſc his 
perſona! eftate ſhall be ſubject to the cuſtom of the ſuid city. 3 


Pf 


Ivency of his exe- 
riff to do it. eutors, there is nat any cuſtom of the city of London which direds 
Mich. 1727. whether ſuch loſs ought to be born out of the teſtamentary part of his 

3 Will. rep - eſtate only, or out of his whole perſonal eſtate, as well cuſtomary as 
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Cuſiom concerning Heroes, 221 


= 3 * 


Tage. n intitled to heriews ben his 06 

IC near Ur nd, the tenants made long 

leaſes; by which they barred the lord of his heriots ; the lord pre- 

ame bill 1 agunl the e ts to eſtabliſh this cuſtom. Lord 
dove nt oper 1 


> be any ial, and therefore I will 
I = cuſtom of heriots to e 
2 os thereby being aggravated, equity 
in ſuch caſes. FT 7 Ann, —_—_ — 


3 


(A) Concerning the drawing ub, 3 a 2 
ing of decrees, &c. And here of ca caveats to pow. 
vent the ſame.. 279. 
(B) Who art bound by Fe: 285. * - | 
(C) Of opening.aud reverſe ngdecrees for 6 error, repug- 
nancy, or fraud- 281. 4 


(D) Concerning the performance __ _—_— Le POE, 
decree. ns. Y 


(A) 8 SY drawing up, 3 8 1 
of decrees, (u.) Kc. 4 bere L 4 caveats ro ( All ar. 


made to the 
Jord chancellor; and en #t the Tolls maſt b be fender approved of by the chan- 
cellor, to make them decrees of the court of chancery. : March 13, 19257. ese and 
Dubois, 7 Yin. Abr. 400. fl. 8. ——lf >. material party dies before a decree is inrolled: 


yet it may be inrolled afterwards; and if more than Gx months expire be iore the b 


nent yet by leave of the court it may be done after that tice D.ke of Suckiagbam and. 


Sheffield, MS. neter®.— What might have been ſuppl ied dy motion. is no objedl ion to · a 


_ Nev. 24, 1321. Banbury and Be, y Vin. Abr. 399: #1: 19 * and Year: 


T is a rule, that whenever 2 decree is entred by conſent, the me- 
1 rits after ſhall never be inquired into, unleſs there be an ob- 
jection that the word con/ent be {truck out of the order. 1702. 


Norcott and Norcott, 5 Vin. Abr. 398. fl. 13. 
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| e A decree | 


k 


1 


te) Q. if thiie fame 


2. If a caveat be entred to ſtay the ſigning and inrolling a dect. 
it ſtays the figning 28 days, being a lunar month, not only after pro- 
nouncing the decree, but from the time of the decree” being pre- 


ſented to the ſea) to be ſigned, in order to its inrolment, and 
notice thereof given by the lord chancellor's ſecretary to the cle 


in court of the other fide. Lord chan. Parker at firſt ſaid, he 
thought it an unreaſonable delay, there being no rule or order of 
court for that purpoſe. But this practice being not only confirmed by 
the walter's report, but alſo by a certificate of the greateſt number 
of clerks in the office, his lordſhip at another day allowed it, ſay- 
ing, it ſeemed to him to be the conſtant practice. Hil. 1719. Bur. 
net and Theobald, 1 Will. Rep, Gog, 610. | 
3. Decree before inrolment thereof, ought to be delivered tothe 
party, or his attorney, who is in eight days to return the 
figned by the counfel of that fide (a), or tw make his objeclons 
now the practise. to the draught. Mar. 6, 2720. Cheevers and Geeghegan, ) Vin. 


Ar. 399: fl 1 | 3 
4. Ordered that no application ſhall be made againſt the minue; 
after a week, and no further time to be allowed to petition for a te- 
| hearing but within a week aſter that. 77h. 11 Geo. 1. Anon. S.. 


2aſ. in Chan. 21. | 
* application the fame 


$5. A decree may be altered upon proper 
term it is pronounced without a rehearing. May 3, 1725. Lig 
hon cad Bids 7TVin. Ar. 400, jh 235 | 
6. Matters proper to be e to upon the maſter's report, 
ſhall never be objeQed to the decree, aſtex the report conſirmed. 
Ari 28, 1726. Parker and Stanley, id, pl. 27. 
2 Will. Rey. 73 7. No original bill can be wo vacate a decree tigned and inrolled. 


Tris 1998. 12 Hil. 12 Gee. 1. Fl od agel Cl. E. Rep. 18s. 


. 8. Whether a decree ſhall be oply 25%, Where the bill is taken pro 
— 3 n aſter appearanee. Lord 5 baron. and P age B. were of 


ud demurrer:, opinion it ſhould be ni only, Bgſtantèr - Hale baron clear that 


E. el taught be abſolute Mich. 1726. bad Lord Coningely i 


Sec, Bunb. Rep. 219. 
When a cauſe | | 5 3 DE 
comes on aſter the NH. returned upon the equity reſerved the decree is never % 
bet always abſolute. Caf. 161g, Gel. Geol: and. %, B.. Rep. 4: 


() be are bound by a decree (a). 
will got kind 2 1 | 


 texpainer man, 1. A decree by conſent for a leaſe or other perſonal, eſlate hai 


22 lard bind purchaſers, otherwiſe you will blow up the court of 


le: Zaf.  Fancery. Said per lord keep. Trin. 1667. A indlam and Wind: 
155 1 ik lem, 2 ; 127. „ „ 

45. 5 2. Ian infant ſuffers a decree by conſent, it is for cver reverſible, 

dut otherwiſe of an adverſary bill. Trin. 1667. Ca. 147. Ancn. Ibid. 

3- A decree cannot be pleaded in har unleſs it binds both partics. 

.. fer his hanour, in the caſe of Ailigſen and Turn, 


Barnard. Eg. Rep. 77. 2 Ath. Rep. 41. J. 29. S. C. but not 8.9, 


(c) 


EE 


SB. P 
» 1 


ESI. III 


(D) 


Decree. © 281 


7 ing and reverſing (a) Derreet for error, (,) where 
(C) Of opening reupgnancy or fraud. ; — — 
—ü—ü— count will be cautious of waravelling former decrees, — — 
| or re® 
leaſes. 8 222 Wut reps 733. 


1. XT HERE error ee 


and inrolled, the court will open the decree. Tria. 17 
Grice and Goodwin, Prec. in Chan. 260, 261. 


7 Vin. Abr. 


petition ; a fortiori may ſuch decree be 
ſet aide by bill. Per Lord Chan. King, Eaſt. 1531, in the caſe of 
Sheldon and Forteſoue Aland & al' , 3 Will. Rep. 1111 


D) Concerning the performance and execution of a () Azdecrees 
nee | — 
um, this Court indemmiſies all wy ( > Brwmng in obedience to their — * 
note Decree arc executed th sgainſt perſons, goods 
jadgments at common law, but the Ml na more etfeQual, becauſe all z _— 


A be granted in ſcacc', as it has been al. 
ways practiſed in chancery, where a decree is for a perſonal 
duty, otherwiſe the juriſdiction of the court of equity would be to lit. 
tle purpoſe if it had not ſufficient authority to ſee its decrees 
executed. Per three barons ; but the Lord Ch. Baron doubted, be- 
cauſe Hale nor Muntague could never be prevailed upon to grant it; 
but by the — of the other three it was granted. Trin. 1687. 
in ſcace* , Guavers and Fountaine, 2 Freem. Rep. 99. 5 
2. Aſter ſervice of a writ of execution of a decree againſt a corpo- 3 C. 398. 
ration, the next proceſs is a diſtringas, and after that a ſequeſtration, OD 
which being once awarded, they can never after come and pray to 
enter their appeararce, as they might have done on the diſtringas, 
which iſſues, to compel them to appear: but the appearing being 
paſt, the proceſs muſt go on, becauſe the appearance being only in 
farourofliiberty,can be 9 no ſervice to a corporation which cannot be 


commuted. Mich. 1700. Harvey and Eaft-India con pany, Prec. in 
Chan. 128. „ 3 


3. On a new bill to carry a decree into execution, the court may Ag. rep. S 


vary and alter what is thought proper, but on a rehearin no cord. 
further than the petition extends; but if the petition Le againſt the 

decree in general, though particular reaſons are given, the whole 

1s open ; but otherwiſe 1t is if the petition be only againſt one or two 
particulars. Eaſt. 11 Geo. 1 Colcheſter and Colcheſter, Sel. caſcy 
5 Y EE 


C AP. 


ner. MS. notes Real and perſonal eftates arc Sound by a 1 — 
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== Deeds (a) and did Writings. 


den aftermarl fo ar reger for it is good againft the grantor and 
and he mall have the equity of redemption. Per the maſter of the rolls. 5 = age og 


2, Ramm and Cartwright, 2 Prem, rep. z8g.—In caſe of inrolment of deeds, tho 2 
perſon has no title till inrolment, yet * inrolled he is in from the time of execution 
of the deed. Per Hardwicke C. December 10, 1544. in Baſſett and Baſlett, 8 Vin. Abr. 


87 oo IO yn old proves itfelf, a deed of 35 years old Ges not. 


{A) C he operation deeds Rc. 282. 

(B) 2 writings (1. e. bonds ) remain in the 65 

tady of the abligors. 283. 

C) In.what 0 equity wil order deeds, dc · to be de. 
livered up. 284. 1 

(D) In what caſes the court 8 „ order deeds to be 
braught into court fur inſp ectiam & c. 285. 

(F) — in deeds, &c. in what ſupplied in quit. 

; 2 
(F) Of ſuppreſſing, cancelling, and — deeds ard 
Ras: 12 —_ 


"> * — — . — — 


— * 1h 8 


— = #- 7 


82 Ae. e operation f deeds, Ec. 
race ſeiſed in fee of certain hands, conveyed the 


| TE SE iter in Yee, but he was to reconxey theſe 
lands; together with others of his own of twice the value, to in. 
| tees in fee, in truſt for the lady for her life for her ſeperate uſe no 
| huſband to intermeddle therewith, or receive the profits thereof, 
and afterwards to every of her fons in tail, &c. with a power of te- 
vocation. Lord Chan. A deed made by a child to a father doth ye- 
nerally He under ihe fuſpicion of a truſt and a fraud, by reaſon of the 
authority the father hath over his child; but neither law nor equity 
ſaith it is void. And this court will ſupport i it, when done upon a 
good conſideration. Lady Grace was the darling of her father, 
and he prevailed upon her to convey the lands to him in order to ſet 
tle them upon her in this prudent manner, to which ſhe complicd 
| Now ſuch obeince cannot produce effects to her prejadice. She b 
far obliged him in it, that be fertled other lands twice the value thered 
upon her. This was upon a bill exhibited by the deviſee againſt the 
remainder- men, alledging that the deed made by the Hiker was frat 
Adulent. Manners and Banning, Eaſt. 8 Ann. MS. Rep. 
Prec. in Chan. 2.4. being paſſeſſed of ſeveral meſſuages for aterm of Vene k 
2,8 C. in valuable conſiderations, by leaſe and releaſe grants, ba 
aden verbis. and demiſes the ſame to truſtees 2nd their heirs, to the ue of hiks 


Deeds end ciler writings. 283 
adhis wife for their lives, and the life of the ſurvivor of them,remain» 1 
zu to the heirs of the wife ; and covenants that he was ſeiſed in 
ve, Then the wife dies without iſſue, having made a writing in 
r nature of a will, and thereby deviſed the premiſſes ſo ſettled on 
ber to B. and his heirs. It was inſiſted that nothing at all paſſed 
bythe ſettlement, for it being caly a term in groſs, no uſe paſſed to 
uultees by the ſtatute of 27 Hl. 8. which only raiſes the uſe 
en a perſon is ſeiſed that by the leaſe for a year (which was 
1]; a bargain and ſale) no uſe paſſed, and there was no attornment 
| "eſt it as a reverſion ; and the releaſe being to enure upon it by way 
{ ealargement of the eſtate, if nothing paſſed by the leaſe, if no 
fn was transferred by that, then there was no eſtate whereon 
+ releaſe could operate; that the eſtate ſettled on the wife being 
aly a term for years, the limitation to her heirs was void; and au- 
ung it had been good, yet ſhe was under covertu re, and had no 
wer to make a will; ergo the deviſe to B. thereof was void; and 
n 2 releaſe by her heir at law to B. and his heirs could have no 
cation, and fo the term muſt go to A. the huſband. Lord Chan. 
of opinion, that tho the ſettlement could not opcrate as a2 
af: and releaſe, yet A. the huſband being in poſſeſſion, and there be- 
z the word granted in the releaſe, it took effect as a grant or aſ- 
ment of his whole intereſt at common Jaw; and tho“ it weuld 
t zo to the heirs of his wife, yet his intention being plain to ex- 
ade himſc if from the whole intereſt of that cſtate, he ſhould not be 
awards admitted to derogatate from it, and therefore ſhould 
u) veſt in thoſe in whom by law it or ght, and thould go to the , 1 | 
&'s adminiſtrator, for as A. intended to diveſt hinifelf of the — 1288 
tole fre, if it had been a fee, there was no reaſon when it appear- original, bur 
| tobe a leſs intereſt that it ſhould not paſs. Zi. 1717. Marſhal ſhould be out. 
d Frank & Us' . Gill. Eg. Rep. 143. os 


) Where writings remain in the cuſtody of the ob- 

5 e F 
x A Executes a bond of 50co J. to one of his daughters with- N te: No 

out any condition, and payable immediately, but always fraut or cir- 
it by him, and it was found amonglt his papers atter his death. cumvention 
qpeared to be the father's intention that nv die ſhould be made LP.“ 
I, but only to protect him from paying taxcs tur his money, as 3 =" 
daughter had owned ſhe took the intent io be. The father by taining thi 
gives portions to all his daughters, and dies; and lord keep. bond. but the 
ür thought that if the daughter had got the bond from her ta- 2 decreed 
7, and had put in ſuit againlt him in his life-time, equity would — — 
erclieved him againſt it; and that being a voluntary bond, and only of the caſe. 
red into to fkreen him from taxes, it was a truſt for himſelf ; and 47S. rep. in 
need it to be ſet aſide, this daughter being equal to the reſt * © 
al 4 m pre. and _ teſtator having always declared that he 
ded hs daughters equal, and equality is the higheſt equity (a) · 
L Bord 2nd Lan, Hil. Proc. in Chan 182. 163. + Y (9 (0) Maxim, 
8. J. S. made a voluntary ſettlement to truſtees and their heirs 
to receive their profits, &c. and to put them out from time 
me for the increaſe ot the fortune of his daughters A. and B. and 
er of them died before 18 or marriage, the whole to go to the ſur- 
r and alſo executed a bond to the lame truſlees ſor payment of 
el. at 2 certain day, in truſt for the ſame daughters, but kept both 
and bond, and reccived the Iroſits of the cſtate till hisleath; aſter 

the 


—— —ů— — _ 


* "om —_— IT 
*: SY F — _ 
bo = 
2 .— 


3 
& 7 . * "_ gn af 2 4 
$a... ” 
A PIES 2 
„ d . %- 


_—  — — — 
fr rr 
f : : : Ee, 4 + ws 
. — a . — 
V * - 2 


| Deeds and other Writings. 
the execution of the deed and bond J. S. by will taking notice of 
the bond, gives to his ſaid two daughters legacies in full ſatisf, * 
of che benefit of the ſaid bond, and the ſurplus of his perſonal eilte 


after debts and legacies paid, to be equally divided between his hd“ 

daughters and his four younger children. On a biii by the daugh. | 
| ters to have an account of the perſonal eſtate, and a ſatis faction out Gant 
of the from the date of the ſettlement, and ot the 1000 J. vit earl 


intereſt from the time it was payable z Wright Lord Keeper, (1; 

_ theſe were the father's deeds, — he could not derogate from Faw. 
but at laſt the defendants agreed to ſet the profits of the lands receix., 
during the father's life againſt the two daughters maintenance, hu 
the Slaintif $ inſiſted to have intereſt on the bond for the time : 
money was payable, and it was decreed accord'. A7ich, 170: 
Barlow and Heneage, Prec. in Chan. 210. 

(C) In what cafes equity will order decds, &c. 1 
OE delivered up. 


1. I Fa deed is made of an eſtate with a power of revocation, an 
LL after it is revokcd, he to whom the inheritance belongs my 
by bill compel ſuch deed to be delivered up to him, io be cancelled 
oo becauſe the deed of revocation may be Joſt, and then it is umeaſy 
| (Surv iewas able the other deed ſhould be ſtanding out (a.) Eaſt. 4 Ann. Ci 
do held in Eq Rep. 1. VV 
Chan. ibid. — 2. J. S. lent money on a bad ſecurity, which his lawyer adriſ 
Ns. Repy ac- him was a good one; if it prove otherwiſe, and he has notice ll 
cord. another made title to it, he mult deliver up all the writings exce 
the mortgage deed, for there may be a covenant in that for payn 
of the mortgage money. At the Rolls, Mich. 1720. Opie a 
Godolphin, Prec. in Chan 548. e 
3. If deeds are depoſited with A. by mortgagor ard morigag 
before the condition broken, A. is truſtee for the mortgagor, it 
wards for the mortgagee ; and if A. deliver them to the mortgiyee 
equity will not decree them to be delivered to the mortg qu 


6 What Anon. MS. Rep. (57. | gin th 
— 43. Equity will oblige tenant for life to deliver deed; 10 the bt Geo, 1, 
year. conbrming the life eſtate; but if there are any meſne re mainden I An 0 


_ tail, as long as there is a poſſibility of iſſue the court . nt c::aiſl 
()Q&V then to be taken out of the hands ef the tenant for l.. jor = . Wa 
JS: Joy, MS. Rep. (e). | | 


Deeds and other Writings. 285 
D) In what caſes the court will crder deeds to be zm to have 
| brought into court for inſpection, &c. the benefit of 


deep, Cur 
11 retaln it till plaintiff has firſt tried his remedy at law, where he has a remedy at law. 
ub. rep. 44. | 


.NPHE late earl of Suffolk having no iſſue, but having two 1 
thers, vi z. the preſent earl, his next brother, and defen- thought this 2 


Howard, and conceiving the preſent earl to be extravagant, the late hard caſe ; 
ee intail of his eſtate by a recovery, and by deed and will and obſerved 
ered it ongdefendant, his younger brother, for life, remainder to en fdr 
js firſt ſon (ten in being) for life, remainder to truſtees to preſerve younger chil- 
ganogent remainders, remainder to the firſt, &c. ſon of that ſon in dren ſupplies 
al male, charging the eſtate with 100 1. per ann. annuity only, to his the want of a 
ext brother the preſent earl, and died without iſſue. 6 
x till and anſwer (without going to a hearing, for it was on motion 
ob paid the arrears of the annuity, and to have all writings produced level with 

fore the maſter) ordered all the deeds and writings to be brought creditors, | 
efore the waſter, and that plaintiff, the preſent earl, might either by op - 8 * 
elf or agents have the inſpeQion of them, that if any thing has ſlip- tust from a 
d the conveyance, ot if the intailed be not well docked, the plaintiff ſather to pro- 
zy have the benefit thereof. Trin. 1723. Earl of Suffolk and 2 ſor al his 
| — are 

6 . | well the 
youngeſt 


e higheſt court, the houſe of Lords? turely it is incumbent on the anceſicr to leave 


crown (from whence this honour did ariſe) to leave it vaked, eſpecially where the 
tellor had a great cttaty in his power, and has given it from the earldom, leaving only 
pl. a year to the preſent earl. There more ought to be done in this caſe than in a 

pn caſe ; here is no purchaſer, and there ſeems no neceſſity to bring the cauſe to 2 


m. Ibid. 178. Vide the caſe of Sir Edward Bettiſon and Harrington & al, Ca. 4 
tin this caſe peerage was not concerned Note; in the above caſe of earl of Sulffok 


e ordered to be paid, ſubject to the order of the court. 2 Will. 199- 

& Every remainder-man has a right to come into this court (i. e. 

court of chancery) and pray the aid thereof, to compel perſons to 

g in the deeds and evidences relating to the eſtate. Per Cur”, Hill. : 
Ge. 1. in the caſe of Reeves and Reeves, 9 Mod. 132. 3 
An order made at the rolls, that the defendant might inſpe& a 2 Str. 962, 


d nroved in the cauſe, and referred to by the depoſition as part 8 


el, was diſcharged by lord chan. King, for that the defendant made, to in- 
Ke hearing is not to ſee the ſtrength of the cauſe, or any deed to ſped the ex- 
holes in it, and no ſuch order in the like caſe was ever yet made. hibits proved 
1727. Davers and Davers, 2 Will, Rep. 419. _ _ 0 
tall, and was heir male of the family, and the defendants were being no in- 
8 and the heirs general ofthe tenant in tail, and by their anſwer ſtance of any 
al that their brother, the tenant in tail, had ſuffercd a recovery, ſuch order, 
Eclared the uſe to himſelf in fee, referring to the deed in their ne coir 
iy. Lord Talbot before the hear ing ordercd the deferdants 10 thing pg oo 
wich their clerk in court the deeds, making the tenant to the (a) 3 Will. 
de and declaring the ſes cf the recovery. Hil. 17 35. (a) Sir reh. 363. 

rd Pettifon and Farrington & al', 2 Will. Zep. in a note by the e. und. 
it che bottom of page 178. 


note, The 
orde - was ft 
det C. Trin. 1786 · Ibid. 


copyhold and 
puts them on a 


the eldeſt : but is not this a ſtonger caſe, where the king has beſtowed an honour on 
lamily, whereby the heir of the honouz is Conſiliariv: natur, and fits as a judge in 


e proviſion for the maintenance of the honour, and lcoks like want of gratitude to 


vying, for that would be oniy putting both ſides to grant charges, which would be 
ll harder on the earl, as he is ſo little able to bear it ; and ſo his lordſhip decreed 1 


(Howard, the arrears of the annuity from the death of the late earl, being two years 


. Plaintiff claimed by virtue of a remainder in tail expectant on an ing; but there 


Ac, | 
ea 75m the maſter of rhe roll on motion whfout notice, and iter warde afirmed 
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280 Deeds and other Writings. 
(E) Defect in deeds, &c. in what caſes ſupplied ii 
equity. 
| 1. HERE a deed is made on good conſideration. equi 
2 Will rep. 60 will ſupply a defect in the execution. Trin. 1702 
S. C. in toti-Freem. rep. 256. h 
| SR, bo- 2. J S. made a voluntary conveyance to his brother of the hl 
lord keeper, blood, which was void and defective at law); afterwards J. &. de 
and the maſter without iſſue, upon which the brother (who by reaſon of the half ion 
elf thc rolls. could not be heir to J. S.) brought his bill to compel the heir to mi 
good this conveyance. Objected, that this being a voluntary conye 
ance, it ought not to be made good in equity, eſpecially againſt an þ; 
at law. But Wright lord keep. was of opinion, that as the cod 
ration of blood would at common law raiſe an uſe, and as before g 
ſtate. 27 H. 8. ſuch ceſtuy que uſe ſhould have compelled an exe 
(a) ®: 1fit tion of the uſe in a court of aquity, ſo would this imperfect con 
oulJ not be ance raiſe a truſt C/) in reſpect of the conſideration of blood, x 
uu uſe. coaſequently ou zht to be made good in equity. Afich. 1 702. I, 
Wo and Bullas, Ms Rep. a Oe 
1 3. A bond was put in ſuit againſt an executor, who pleaded pt 
SC. in toti- adm niſtravit, that he was a bond creditor himſelf, and had paid i; 
dem verbis. ſelf; on the trial it appeared there was an interlineation of col, 4 
the bond was executed, and fo at law the bond was void. Mz: 
that tho' the bond be void at law, yet that it may be conſiderel 
good ia equity tor ſo much money as was really ſecured thereby. 
per Lord Chan. King, this at moſt can be but a ſimple contra? j 
you yourſelves have deſtroyed its being as a bond, ſo it is as if: 
ver had been, therefore can be no bar to a debt of a ſuperior nav 
Trin. 11 G-0. 1. Anon. MS. Rep. 5 
4. A deed of lands in two different counties, by way of feoffne 
5 and livery and ſeiſin of the land in one county idorfel only; « 
_ Gilh.r46. creed thu tho? no livery appeared of the other lands, yet by ra 
Mich. 4 Geo · of tire paſſzihon and great length of time, being upwards of 70 
e. before 2quity will ſuppoſe and ſupply it. It had been much ſtron 
| on the other ſide, had the !tvery been indorſed of lands in one co: 
in che name of both; it would have been an implication thu a 
vas of the other, ſince one was deſigned for both. Mich. 1: 
Fackſon and Factor, Scl. Ca, in Chan, 81. 


(F) Of ſuppreſſing, cancelling, aud burning d 


and Writings. 


1. THE plaintiff claimed as deviſee under the defendarts 

| ther's will; by proof it appeared that there was fe 

will, cho' no exact account was given of the contents ther 

but in as much as the court was ſatisſied the defendant ha 

preſſed the will, and for that (tho* no exact proof was mi 
the contents) the defendant might clear this by producing 

will ; therefore it was decreed that the plaintiff the deviſee 6 

hold and enjoy until the deſendant produced the will, and f 

order. 8 December 1708. .decreed by Trever, maſter @ 

rolls, and affirmed by Lord Chan. on appeal, and after 

:2; houſe of lords. Hampden and Hampden, cited by /* 
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maſfer of the rolls, Mich, 1721, in the caſe of Dalſton and Coats- 
worth, 1 Will. rep. 732. 1 Veſey 235, 389, 505. 2 Veſy. 233. 
: 2. A. makes a voluntary ſettlement on her nephew, keeping 
de deed in her power, in which ſettlement there is no power of His honour 
reyocation; after wards one ſecretly and by fraud, on behalf of the — — — 
„ gets an atteſted copy of this ſettlement ; and then the the deeree 
party who made the ſettlement burns it, and ſettles the premiſſes ſhould be pro- 
on another nephew. The firſt nephew's bill to eſtabliſh the copy — 4 1 
of the firſt ſettlement is diſmiſſed with coſts. Upon which the Cited Mod. 109, 
ſecond nephew claiming under his ſcrrtement, brings a bill to have (5), Trin. 14 
tteſted copy delivered up, and has a decree for it, becauſe Joc. The king 
had been indirectiy gained. Parker C. Mich. 1719. znd lord 
Ibid. 577. 1 —2 
3. J. S. by a deed had ſettled a term, in ſoch a manner as that ger of Arun- 
iſter his and B. his wifc's K. defendanr's}) death without iſſ ue, del. where the 
the ſame was to come to the plaintiff for the reſidue of the term. Einz and his 
{. & died fans iſſue, and B. had burnt the deed ; and by her fem claims 
aaſwer but faintly denied it, via.) that ſhe did not remember titſe by the 
he ever burnt or deſtroyed the deed. Two Witnefſes ſwore the attainder of 
imitztions of the ſettlement to be in truſt for J. S. for life, remain. Francis Dacres, 
der to B. his wife for life, but their evidence differed as to the wen pe re 
words of the remainder, for one ſwore that the remainder was to treaſon, and 


the heirs of their bodies, and the other witncſs that the remainder was ſuppoſed 


was to the iſſue of their bodies, and for want of iſſue by J. S. and ſaid to be tenant in 


B. remainder to the plaintiff. And per Jekyll, maſter of the "= ve 


rolls, where a terin is limited to a man and his wiſe for their lives, extant; but ve- 
remainder to the heirs of their bodics, and for want of ſuch iſſue hemently ſuſ- 
remainder over ; this remainder over being but of a term, is void. pected to * 
But his honour ſaid, that a limitation of a tem to truſtees, in r 
mut for J. 8. and B. his wife for their lives, and afterwards whom the 

for their children, or for their iſſue, and for want of ſuch children deſendants 

or ifſue living at the death of J. 8. and B. then to go over tv 22 and 
the plaintiff,, is a good limitation; and that ſince a term might be _ end by 
lin ited in ſuch manner, his honour ſaid, he would intend it to jord chan. KI 
have been ſo limited in the preſent caſe, for every thing thall be leſmere, with 
preſumed in Odium Spoliatoris (a). But his honour ſaid, there _ aſſiſtance 
could be no decree for the poſſe ſſion, nor any preſent conveyance bo oy = 
wthe plaintiff, it being only the remainder of a term after B.“ lord Coke and 
(the defendant's) death. But ordered B. to aſſign over the term Hobart (e]. 

w truſtees in truſt for herſc!f for life, and afterwards for the that the king 


plaintiff, and to bring the deeds relating to the title into court, _ on Homer 


und until the defendants produced the (leed; and the court made farther order thereon 
His honour ſaid, that upon ſearch he ſound this caſe under the name of Hobart attor- 
ey general v. L——, Ibil 732.— 2 Will. rep. 80, 68 1. Mich. 1934. S. C. cited in caſu 
Lomper and Cowper, per Jekyll, maſter of the rolls, (from the regiſter's book, Trin. 14 
Jac 1. lib. B- ſol. 1cgs. b.) who ſail the decree was drawn up thus, * That the king, 


ſendants ſhould procure the deeds therein particularly mentioned, and proved once to 
ave deen extant and duly executed.” And his honour obſerves, that here we fee that 
© exiſtence of the deeds was fundamental to the decree, and the proof of them ſul y 
nd expreſly aſſerted by the court in framing the decree.— And Ibid. 682, his honour ſays, 
lat he does not remember or believe that any one caſe had been cited where there was 
ot ſome proof made of the exiſtence of the deed or writing ſuppoſed to be ſuppreſled or 
efiroyed. Vide 1 chan, ca. 292.——1 Vern. 403,—=-1 vol. eq.ca.Abr. P. 169. (a) Vide 1 
er. 209, 308, (5) Moor 823. (e) And alſo the maſter of the rolls, 2. Will. rep, 68: 
4+ J. S. tenant for life without impeachment of waſte, with _ 
PR. for each 1000 J. brought by her, and ſo ratably fur any 

s ſum ; remainder to tre ſtets to preſerve contingent N , t 
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ad to pay coſts. Mich. 1721. Dalſton and Coatlworth, bid. 73 1. ſhouldhold the 


[us heirs, and the lord Hunſdon his farmer, ſhould. hold and enjoy the lands, until the 
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Deeds and other Writings. 
remeinder w the fiſt, Ge. ſon in tail unde! remainder vn, 
J. S. marries A+ Whoſe fortune does not what, or any, che 
if part by conſent, and a 


A., proviten and for a 
her huſband's deceaſe, in conſideration of 
im no thirds, or any . of the huſband's 
of diſtributions. I. - EXecutes this deed, 
delive: il 
lied for it, could not get it, but be, | 
this deed. Afterwards J. & 
the remainder man ; A. after 


| Deviſee, | 
CAP. XXVIII. 


Deviles: 


(A) Dewvijes by whom (a), and to whom good ; — (.) In what 
what words will amount to a deviſe; and here of 2 by 
deviſes (or limitations) over. 290. feme © 

(B) What eftate or interęſt in the deviſor at the time of ® pd opt B 

the deviſe he may diſpoſe of ; and here concerning Tit. baron 

new acquired lands. 295. 

C) What words in a will paſs a fee. 298. 

D) What wordt paſs (or create) an eftate-tail, —— 
and what an eſtate for life. 305. 

T) What general words will paſs lands, houſes, &c. 

and what chattels perſonal and real. 318. 
F) What will paſs by the word lands. 327. 

(G) What words baſs a reverſion; and what the 
reſidue of an eſtate real or perſonal. 328. 

8 (H) What perſons ſhall take by the word heir 
heirs male ; 8 _ 357 4 

() In caſe of a eto an beir, where | take 
by * 2.4 by deſcent. 333. 

x) Of executory deviſes ; and here of the limitations 
of the truſt of a term. 335. 

(L) Of deviſes by implication. 342. 

(M) Deviſes ; who ſhall take by ſurvivorſhip. 344- 

9 Deviſe of ><a and real eſtate, with remain- 

„&c. 345 
'0) Where @ devi iſe ſhall be in fatisfadtion of a thing 


certain. 350. 


(P) Of void deviſes (b) (or limitations in a will) ;— 90 — (A) 


and here of laſped deviſes. 356. 
(Q) of deviſes upon condition, contingency, and until, 
And bere what is a condition; what is 
a 8 and what is a truſt under a will. 360. 
N) Who ſhall be the taker where there is an uncer- 
tain or imperfe& deſcription of the perſon. 365. 


5) Where the words are in the — Ho Thall OD 


ate. 368. 
(T) Where lands are deviſed in truft, or to be ſold for, 
or charged with, the payment Y debts 8 
cics, with remainder over (c). (o Vide n. 


U) Where money is deviſed to be FR in lands to be lan. P. 856 
ſettled, c. how the Same i is conſtrued. 37 

* Whers a contigenc Y in 6 will [hall extend to all the 

eviſees. 


C) alſo P 
42 10. 


376. 
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2 9o De vier . 


In what cafes (A) Derijes by whom, and to whom good... Ia. 


dy a feme words will amount to a deviſe ; and here of deviſes 
covert is good. (or [1mitaions) over. 

vide . 157.— ö 

Devile of a 


. + HE law is clear now, that a deviſe to an infant en ey a 
wife to her mere is good enough, tho” he be born after the death of the 
_ 2 ſepa- teſtator, and he ſhall take by way of executory deviſe when he i. 
r , 


bond is her born. Per North C. J. Trin. 1677. Anon. in C. B. 1 Freem. 
ſole property, Rep. 293. ( 44-6.) | 
as much as if 2. A deviſe to an infant en vetre ſa mere was formerly held void 
it had been for that the infant not being born, there was no perſon to take; but 
veſted in il. it is now held good, becauſe the law ſhall intend that the deviſor 
1724. Rolife did intend it to him when he ſhould be born, fo that it works in the 
& Budder, in nature of an executory deviſe ; and where it appears that the teſta- 
| Seacc', Bumb. tor did not intend it to be executed preſently, there it ſhall wait. 
187, Per North Hil. 1677, in the caſe of Taylor and Bydall, ibid, 243, 
2 | 
3. A. deviſeda term for years to his daughter and her children, 
(ſhe has then three children) and alſo to ſuch other children as ſue 
ſhould have, and the children of thoſe children ; ſhe having other 
Children afterwards, held that the woman and her three children 
took jointly each a fourth part, and that the after born vhildren 
took nothing ; and that theſe words were words of limitation, and 
not of purchaſe; and it is as much for the wife's part as tho' it had 
been given to her and the heirs of her body. Afich. 1692. Alcock 
and Ellen, 2 Freeni. Rep. 186. 1 8 „ 
4§᷑. J. S. deviſes all his perſonal eſtate to his wife for life, and 
What ſhe has left at her death, he favs, It is my will, and J do 
deſire her, that it may be equally diſtributed betwixt my own kin- 
dred and hers.” J. S. died, and the widow married the defendant. 
The bill was brought by the relations to have an inventory taken, 
and ſecurity given that the ſame ſhould not be embezzled, for that 
by the will the wife had only the uſe of the perſonal eſtate during 
life; and the words © what ſhe has left,” ſhall be conſtrued to be 
by reaſon of goods that are bona peritura, or may be quite worn out 
with uſing. But it being anſwered for defendant, that the eſtate 
left was 15 ſmall that ihe could not live upon it without ſpending 
the ſtock, his honour ſaid, that if that be ſo, it might alter the 
caſe; therefore let the maſter ſtate the value of the = and then 
he would give further directions. EA. 1697. Cooper and 
Williams, Prec. in Chan. 71. Et. 
vide (c) P. 5. Direction in a will that the heir ſhould renounce all his right 
Ca. in ſuch lands to a younger ſon, amounts to a deviſe. Cited by 
Treby C. J. 9 V. z. as a point lately referred to Holt C. J. and 
himſelf by Lord Chan. in caſu Hodgkinſon and Star, 1 Lord 
Raym. Rep. 187. „„ 1 | 

6. A deviſe by cefly que truſt in tail is good without any further 
act to bar the right in tail. So declared by Lord Keeper. Hi. 
1703. Woolnough and Woolnough, Prec. in Chan. 225. 

7. A. bath iſſue B. and C. C. deviſed to B. 1cool. and after to tlic 
poſterity of A. for their education, at which time B. was fixty years 
of age, and A. dead. The queſlion was, who ſhould have the 10ccl. 
after B."s death? And by Lord Keeper, the [neal heir, if there be _ 
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Al take it under the word poſterity. But B. dying without iſſue, 
ul being no lineal heir of A. the c ollateral heir ſhall take it, but 
ole of the half blood ſhall not, as in the caſe of diſtribution. Hil. 
; Ann. Anon. MS. Rep. 

6. A Baron mou all his eſtate to his wife, and ſays, © I deſire 
od requeſt my id wife to give all her eſtate which ſhe ſhall have at 
e time of her death to her and my neareſt relations equally among(t 
n. Harcourt C. The words being ſo very general, both in 
het of the money, and of the perſons to take it, it does not a- 
unt to a deviſe, but it is only a recommendation to the wife to 
ake ſuch a diſpoſition ; but if he had defired ſhe would have given 
v a particular perſon, it would have been a good deviſe, and a 

A deviſe to the neareſt relation is good, and ſuch ſhall be fo 

unted as are next by the ſtatute of diſtributions. 1712. Anon. 
Vn. Abr. 72. pl. 25. : 
. J. S. deviſes the reſidue of his eſtate to his wife, and deſires 
r give all her eſtate at her death to his and her relations. 
zre, If this does amount to a deviſe on a truſt in the wife for all 
eſtate which the huſband gave her by his will. Harcourt C. 
wht theſe words too general to amount to a deviſe over of his 
ve after the death of the wife, nor can it be taken as a truſt, be- 
ſe the words extend to all the eſtate which ſhe ſhall be poſſeſſed 
a the time of her death, which the huſband has not any power 
r, and therefore it muſt be taken over as a recommendation, and 
23 a deviſe or truſt ; but if the teſtator had deſired his wife 
bis will to give at her death all the eſtate which he had deviſed to 
„ to his and her relations, there the eſtate deviſed to her 
pit to go after her death to his and her relations, according to 
avite of diſtributions. Bill diſmiſſed. Eaſter 12 Ann. Pal 
rand Schribb, ibid. 289. pl. 25. | 
0. A bequeſt or deſire to pay debts, is a poſitive deviſe, anda 
eſt to pay debts can mean nothing but to — the lands; (e) Vide 1 vol. 
the perſonal in all events is liable. Hil. 1715. Trot and Ver- _ —4 3 
%).—In Sir Oliver Aſhcomb's caſe the deviſee is executor, 2 fully re- 
Idefired to ſee the will performed, and real and perſonal eſtate ported. 
b Jiable to debts. Ibid 72. pl. 26. . 
It. One deviſes the ſurplus of his eſtate to his children and grand- Prec. in Chana. 
ten; a grandchild in ventre ſa mere at the teſtator's death ſhall 470. Faſter 
uke; ſecur, had it been to the children and grandchildren liv- 27 — 4 | 
his death. Sir Joha Trevor, Maſter of the Rolls, Hil. — 2 
6. Northey and Strange, 1 Will. Rep. 340, 342. Vide the Northey and 
of Beale and Beale, P. 639. C. 5. Burbage —— 
2. J. S. deviſes his perſonal eſtate to A. and B. and if Sb. Eq. 24 
die without children, then to the ſurvivor ; and if both ſhould 1 4 1 
mthout children, then to the children of the teſtator's other _ 
bers and filters. His honour (having time to conſider of it) 
the deviſe over good. Hil. 1718. Hughes and Sayer, 1 
\ Rep, 534» 535. 
. A. deviſed 3000l. to all the natural children of B. his ſon by 
Td Chan, Parker inclined, that a natural child in ventre ſa mere 
not take, for that a baſtard cannot take until he has got a name 
tation of being ſuch a one's child, and that a reputation can- 
de gained before the child is born. Hil. 1718. Metham and 
of Devon, 2. Will. Rep. 5 30. 
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For this re- 14. A papiſt cannot take a ficehold or leaſchold eflate by wil he. 
ſon it has been cnuſe taking by will is in conltruclion of law taking by Purchaſ: 
determined,. nd by the expreſs words of the Stat. 11 & 12 W. 3. c. 4. a pai 


that where a "© 

t was is diſabled to take by purchaſe ; alſo terms for years are 

— 1 pa- mentioned in the ſtatute. Per Lord Chan. King, This. n 
piſt . Dasers & al' and Dewes & al', 3 Will. Rep. 46. 

— for that would give him an intereſt in the land; and it is the ſame 


judgment is given in truſt {1 a papiſt. Ly Lord Parke, Luwther and Hacer, Mi eo 
Ibid. in a note by the Editor. I. i 4 

a Plaintiff claimed as contingera deviſec of a term of yea; 
Trinity term A. the legatec's dying without iſſue; and thc court was clear 
1720. upon opinion that the deviſe over was good, the dying without iſſue beig 
an appeal confined to a life they in being. At the Rolls, Al. 1720 
Parker © Opie and Godolphin, Prec. in Clan. 549. 


1 — 16. A. peſſeſſed of a rm deviled it to B. and C. and if cithe 


ſaid, that if J. cf them ſhould die and leave no iſſue of their reſpedid e bodies, the 


deviſed a term to D. His honour (aſtcr time taken to conſider thereot) uss F 


pn hp ut Opinion, that the deviſe over was void; and faid, that had the word 


leaving iſſue, been, if B. or C. ſhould die without iffuc, the 1cmainder ver; 
remainder plainly would have Leen void, and cxaRtly the caſe of Loy 
over; in the and Windbham, 1 Sid. 450. 1 Vent 79.1 Mod. 50, that than 
v_ 1 is no dix ciſity Letuixt a deviſe of a term to one for life, and if le 
8 dic without iſiue, remainder over, and a deviſe thereof to une 
intended () if life with ſuch ic maincer, if he die leaving no iſſue: Tor both thik 
A. die without deviſes ſeem cqually iclatiꝭ e to the failure of iſſre at any time aft 
2 3 « the teſtator's death ; and for this his Lonour cited, aud much icli 
aud then the upon I ce's caſe, 1 Lecn. 285. 244. I ac. Feth and Chan 


deviſe over is 1 Will. Rep. 663. 1 5 | 
good; that the word (ic) being the laft anteccdent, tlie words (without 1: av ing iſſue) m 
vreſer to that. Beſides, the teſtator, who is ic clit, will, under fuca citcumtancy 
de ſuppoſed to ſpeak in tie vulgar, common and natural, and nut in the legal ſenſe of the 
vords. That tlie reaſon why à deviie of a fie hoid to one for life, and if he de 
v ithout iſſue, then to anothet, is determined to be an eſtate-tail is in favour of the fl 
| TThe that ſub may have it, and the intent take place; but that there is the plaineſt Giffe 
e'ice Letwixt a dexiſe of a frechold, aud a deyife of a term for years; for in the devil: g 
tuc latter to one, and if he dic without ſue, theu to another itive. then to another, tle 
words (if he dic without ifiue) cannot be ſuppoſed to ll ave been inſerted in favour of ſic 
ue, f.nce they cannot by any conſtiiuGion have it. Ver lord Chan. Ibid. 666, (l: 
| (a) Vide 1 Ml. Rep. 19), 432, 564, Se. (6) Vide 1 Will. Rep. 433 
i the 17. J. S. ecviſcd lands, in caſe he ſhould leave no ſon at the time 
zudges were of kis dCcath, to I. and his heirs; the tcfator dies, leaving his vi 
unanimouſſy BI c 
of opinion, Privement enſient of a ſon; the qucſtion was, whether B. the dei 
that the plain» Was intitled to theſe lands, iu regard (as was objected) the teltcts 
rift tho, not died without leaving a ſon at his death, And Parker C. tcſen 
born (at the it to the judges of B. R. (viz, Pratt C. J. Powis. Eyre, and Fa 
time of his — — * 
father s death) teſque Aland J.) who certiticd that the deviſe io B. and lis he 
Yet had an ex- Was not an abſolute deviſc, Lut ſub ect to the contingency of |. 8 
i deuce in the leaving no ſon at the time of his death, ſo that ſach Contingency r 
«ye oline Le, Lappening (a), the deviſe to B. and his heirs cannot take pace 
nol vena pea RE, e : ip; 
mere, which And J. S. having exprefſed no intenticn in Lis will of difinheritng 
in many reſ- his only fon, B. is not intitled to the ptemiſſes, with which lus 
pes was 1c lordfhipaprecd ; and accord? 5 Od. 1721. deciced B. to deliver u 


— hy Ne the poſſeſſion of the premiſſes, and account for the rents and pro 
poiſon to kin ſits which kc had rcecived. Luidet and Hepegocd, 1 Will. Rep. 435 
a Child thea in | 0 5 TR 

In her womb, and the child is born alive, and afterwards dies of that poiſon, the woman 

is guilty of muriicr (5).——Alſo a child in ventre ſa mere may be vouched (c), and 64 
be a deviſce (4.: and it would be hard to Cifnkerit fuck as only child, nor co ild #1 
imagined the teſtator er; intended fo to Co. Ibid, 48 *. {5) vide Bale 2 beale, [ 
Min Rep. $44, 245. U. Tie 22, ( 1 . . rep. 243 Jet id UF 
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18. J. S. by will gives 500 J. to his wiſe for liſe; remainder Vide tha 
p the pariſh church ot St. Helen's, London, (wh ch is an impro- — P. 303. 
nation). The maſter of the rolls (on time taken to conſider ot the (a) —4 the 
aſe) decreed that this 500d. ſhouid not 80 to the vicar or ſtipen- caſe of Sab. 
diy of the church, but did belong to tne churchwardens for the berten and 
reparations of the church, and improving and adorning the ſame. 3 * 
Hil. 1722, Attorney General and Ruper, 2 Will. Rep. 125. a . 
10, A. has B. a nephew, and C. a Niece; A, makes his like limitation 
zill, and deviſes lands to B. and C. for their lives, remainder over of a 
the children of B, and to the children of C. C. had then Perſonaleſtate 


wo more children. This is a future deviſe, and takes in the Talbot for the 
children after born ; for the word [children] in the will, extends opinion of the 
more than the child born at the making of the will. Mich. 11 2 — 9 
Geo. Bateman and Roach, 9 Mod. 104. = INS 
20. J. & of the refidue ot a term, deviſes it to A. to be good, the 
n truſt to raiſe money to diſcharge her debts aud legacies, and lord Hard. | 
Ker ther:of to permit B. his aſſignees. to receive the rents, Ticke in 1237. 
de for his life, and after his dect aſe to the uſe ot his firſt. &c. * 
in in tail mail ; and in default of iſſue male, reminder to his Ibid 641 in a 
daghters ; and in default of daughters, or in caſe of their death note by the 
tefore2t or marriage, then to C. for the then reſidue of the _— (Vids 
erm. B. died without having had any iſſue. Sir Joſeph Jekyil, Takes Tree 
maſter of the rolls, decreed the deviſe over to C. to be good, and 245. Vide 
tht 4. the truſtee do convey the reſidue of the term unſold to ale mi wor. 
lim (e). Mich. 1732. Stanly and Leigh, 2 Will. rep. 618, 631, Þ- 349- ©: 17- 
21. 4. by will gives and bequeaths all his real and perſonal Jun K . 
date unto B. his ſon, and to the heirs of his body, to his and Rates tus: 
tieir uſe, ta be paid unto him in three years after his (the teſ- Thomas Hall 
wor's) death, and during that time he makes J. S. exccutor of u will dated 
his will, and after the ſaid three years are expired, he appoints 8 — 
his ſaid ſon executor, and if his ſaid ſon ſhould die, leaving no ap, as fullops; 
hin of his body living, then he gives and bequeaths ſo much of 1 give and be 
in faid real and pertonal eſtate as his ſaid ton ſhould be poſ- queath to my 


kſed of at his death to the goldſiniths company of London, in gon. Halland 


mult, for ſeveral charitable uſes mentioned in the will ; and de- body lwſuly 
Cares his will to be, that the company ſhould not give his ſaid degottenallmy 
or any diſturbance during his life. The teſtator dics, and after "ealand per- 
tte three years the ſon takes upon him the execution of the will, 


his and their 
bis will, and thereof the defendant his then wife executrix, and in three years 


ation over was void, as the abſolute ownerſhip had been given to the caſe my fon F 


i 


tare no more than the ſhall have left unſpent; and therefore he had a part this life 


power to diſpoſe of the whole, which power was not expreſly given leaving no 


il in the land, muſt transfer the intire property of the per- liv? 
inal eſtate, and then nothing remains to be given over. Bill cy; fron —4 
almiſſe d. By lord Chancellor, his honour, and Reynolds C. B- andſorchſof 


Inn. 5 Geo. 2. attorne ral on behalf of che goldſmiths- m gſtinte as 
2. y general on behalf c goldimith hall 
"mpany of London and Hall, Fitz-Gibb. rep. 314, 321. EY _ 32 
yt the Time of bis Death to the Company of Goldſmith: in London, p [cveral charitable Tris 
* F. Hall dying without Children, this Information was to have the Eflates appropriated to 


al Excutrix of Francis, 


* a commen Recovery ſuffered ty ber Huſband, whereby by 
the 


uche ſame to himſelf in fee, and chen deviſed it to her. The court upon arguing 


ne child. A. afterwards made a codicil, at which time C. had ho \ BM | 


ſonal eftate to 
ad ſuffers a recovery of the real eſtate, and afterwards makes gwnuſe with. 


then dies ſans iſſue. The court was unanimous, that the limi- *ſter my de- 
ceaſe, dut in a 


fon, for it is to him and the heirs of his body, and the company are to Hall ſnall . 


v bim, but it reſulted from his intereſt ; the words that give an ns | 


Med 


Charities mentioned in the Will : As to the real Eſtate Defendant, bee wa: Deviſce 
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Plea, taking Francis to be trrant in tail, allowed it, and ſo the rea! gate well be 1d; 1 


the only Queſtioon now was if the perſonalty was well limited over. And it va d 
gued by Mr. Attorney General, that this was an etecutory Deviſe to take Lflect po h 
Francis Hull's dy ing without Children, and that the Word Heirs, as it ſtood connected un th 
the Words /aviag and living, imported no more than Children, which the faid Francis tha, if 
leave living at the Time of his Death, to which Period the whole Contingency wac tg 1 di 
erred ; and cited x Vern, 234, 250, 298. 2 Cern. 38, 59, 766. And though the wy, d 
cirs has a larger Senſe as to the real Eftate, which is capable of being intailed, yet wir N 
Regard to the perſonal it ought to be conlidered only as veſting a Property in Cafe the ci vil 
tigency did not happen, but not as creating an Eſtate tail ; and that the fame Words hay be 
according to the ſubject matter, been differently conſtrucd, were cited 2 Vu. $6, jy th: 
And this Conſtruction ought rather to prevail, becauſe it is the only one that can ſuppey tt 
the Teſtator's Intention, Mr. Solicitor General contra, "That by the Will the ſole Proper 
of the perſonal Eſtate was veſted in Francis Hal!; he cited theſe Words omitted in g Al 
| Cafe, But my Will ir that the Company of Goldſmiths fball not gime my Son any Treble all, red 
ſoever concerning my pu Eflate, It is plain he might have aliened it all, for the Dart tor 
over is only of ſuch Part as he ſhould be poſſeſſed of at his Death: And the Diſtr Jo 
is where the Thing itſelf, a« here, and where the Ule only is deviſcd. 2 Fen. 245, 6: At 
And Richard: and lady Abcrgavenny in point, where a Houſe together with the Furntü 
hereof was limited to a Wife and ſuch Heir of her Body as ſhould be living at her De: 
and in Default of ſuch Heir Remainder over; the Wife has an Eülate-tail in the Hag det 
and anabſolute Property in the Furniture, 1 Fern. 326, 347. 2 UN. 167, 1 1M tha 
478. 2 Fern, 110. Cro, Far. 90. The Words inſiſted upon in tl. C Will to contin: on 
dying without Ifſue to the Time of the Death of Francis Hill are (ring and , | ( 
if a Man dies without Heirs of his Body at any Time, he dies wit « ut Heirs of bie. 
living, ſo if he leaves no lſſue, he dies without leaving Iſſus; but for the Revione ag: 
this is not meterial to be determined. Airs C. 7crpli Maſter of the Rolls, Ferie 
B. In Regard the Ownerſbip and Property of the perſonul Effate was wifted in VF, I. ard 
the Uſe eniy, the Liitation to the Company ts woid ; it is giving a Man wn Eſtate in Vid tr 
ſpend, and limiting over to another what does not Fuppea to be fpczit, and tllerclort! i 
Information was diſmiſſed. 8 | 5 | | rer 
Where the 22. Deviſe of a term to A. for lif:, remainder to the chi ing 
5 N A. ſhall leave at his death, ard if A. children die without iur. 160 
leaſehold. then to B. A.'s children die without leavirg any iiſue living at t rect 
would make an time of their death; this is a good deviſe over to B. Dr [ d 
expreſs eſtate- per Talbot C. Faſter 1734. Atkinſon and Hutchinſon, z. Ni enh 
tail inthe caſe 3 | OT I | 5 | mor 
| of a ſrerhold T<P+ 258. | | 5 5 3 0 
there a deviſe over of ſuch leaſchold is veil.—ſecus if the words in the former («1 we 
woulil in the caſe of a ſreehold make an eftate-tail cnly by implication. Per Tall ( men 
Idid. 259-———The deviſe of a truſt to be conllrued in the ame manner à“ that et tune 
leaſehiold eſtate, and nat to be varried by ſubſequent accidents. Per Talbot C. Idid. whit 
23. An executory deviſe of an eſtate of inheritance to a per * 
unborn when he ſhall attain 21. is good, ard there is no c⁰deeſtz 
of a perpetuity. Mich. 1736. Stephens and Stephens, Ca, in . Ken 
8 Vin. Abr. 24. In ejectment at the fittings at Guildhall this caſe was ia d 
103. pl. 53. for the opinion of the court; J. 8. being poſſeſſed of 1:21:59 jy 
2 8 houſes in London, deviſed the ſame as follows, viz. ! To m vl bees 
$S.C.—_—ln ** for her life, and after her deceaſe to ſuch child as my nau 
confirmation wife is now ſuppoſ: d to be with child, and -ſcint of, and his E time 
| of this opi- « for ever; provided always that if ſuch child as ſhall hay; the! 
cite 8 „eto be born as atoreſaid ſhall die before it has attained tbe I whe! 
of ones an! of 21 years, leaving no iſſue of its body, then the reverſion! lam, 
Wencombe (a) “ one third part to my ſaid wife, and the other two thirds to and 
ow laid, they “ fiſters A. ard B.“ The teſtator dying within 2 month ch land. 
8 the wife enterred and er joved during her Jife, but had no ci the « 
der, by which r Miſcarriage, and upon her death the queſtion was, whe)" cd oi 
it appeared <s no child had ever been born, the remainders limited up0" . Kr a 
that the ſame queſtion ariſing upon the ſame will, and concerning the ſamepremiſſes, c Arth 


before lor{Harcourt, and that he was of opinion that the deviſe over of the reren in 1. 
_ thirds to the wiſe and two fiſters was good notwithſtanding the wiſe was not enſ:i!! " 
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dying under 21 without: iiſue could take effect? and the court 
held that they might ; that according to the law now ſettled 
the deviſe to the infant in ventre ſa mere was well limited; and 
if any child had been born, would have paſſed the term accor. 
dingly. 2dly, that tho' no child was ever born, yet the remain- 
ders are notwithſtanding good, for there being no deviſee the de- 
riſe tho? void only ex poit facto falls to the ground as much as if it had 
been void in its creation, and this lets in the remainders immediately; 
that tho' the clauſe by which the remainders are limited is in words 
{trialy ſpeaking conditional, yet they don'tmakeitacondirion , butonly 

a limitation. Laſtly, that the contingencies mult happen within a 
reaſonable time, and theretore it may well operate by way of execu- 
tory deviſe. Trin. 11 Geo. 2 B. R. Andrews on the demiſe of 
jones and Fulham, 8 Vin. Abr. 103. pl. 53. 1 Ves. 421. 3 
Ack. 284. 317. Fearne Cont. Rem. 400. 406 Doug. 63 65. 
25. A deviſe to a papilt above the age of 18 is void; and if ſuch 
deriſee convey to a proteſtant purchaſor for a valuable conſideration, 
chat conveyance is void alſo. Eaſt, 15. Geo. 2 B. R. Fairclaim 
on the demiſe of Borlace and Newland & al' , Ibid. 73. pl. 4. 


(B) What eftate or intereſt in the deviſor at the time 
cf the deviſe he may diſpoſe of ; and here concerning 


new acquired lande. ” 


5 1311 brought for lands in Kent on the demiſe of Ip. of caſes 
1 Bockenham ; and on not guilty pleaded, there is a ſpecial in B. R. Temp: 
rerdict, whereby the jury find that William Bockenham, eſq. be- Ann. 121. 
ng commander of his majeſty's ſhip the Grafton, on the third of May 92 "HET Yu 
1692, made his laſt will in writing, and they find it in hec verba ; he ib. 12 : 
recites that he was then bound to fea, and then goes on and lays, deviſes —— 
do hereby give and bequeath unto my well beloved wife F. Bock- Holt's rep. 
enham {the leſſor of the plaintiff ] all ſuch ſum and and ſums of 248 Mich. 
money which now is or ſhall become due from his majeſty, for my prague pa 
own and ſervants wages, and all ſuch ſums of money, lands, tene- S. Ca 
ments, goods, chattels and eſtate whatſo:yer, wherewith at the 1 Salk. 138, 
tine of my deceaſe I ſhall be poſſeſſed of or inveſted with, or S- C. Ta- 
which ſhall belong to me, and I do appoint her my whole and ſole — 
executrix of this my laſt will. The jury alſo find that William the | 
teltator at the time of making his will was not ſeiled of any lands in 
Rent, butaſterwards by deeds of leaſe & releale, dated zac and 21March 
1700. Sir George Wheekr and others being ſeiſed in fee of the lands 
in the declaration particularly named, conveyed the ſame to the ſaid 
Wilkam Bockenham the teſtator, and his hcirs, by virtue whereof he 
became ſeiſed. They find the lands are held in Sↄcage, and are in the 
nature of Gavellind, and deviſable by the cuſtom of Kent; and ſome 
ume afterwards the ſaid V. B. dies, then the deviſee enters, and 
the heir at law enters upon her; and ſu the queſtion is between them, 
whether theſe lands do paſs and are diſpoſed of by William Boclen- 
ham, or not. And by the opinion of Holt C. J. Powell, Powis 
2 J. * will as to theſe lands is a void will, and that os 
nds do not paſs thereby; and accordingly judgment was given for 
the defendant (a) the heir at. law. Per — 7 wy which = affirm- — — 2. 
cd on a vr. t of error in the houſe of lords, 24 February 1707, Bun- firſt in regard 
ber and Cook in I. R. Cilb, law of deviſes 122, Vide the caſe of it h a vill at 


3 Boclenhum, S. Book, P. 135. in the edition printed — — 
75 | x | | - 


In a3 zus. 


u much a; the tedator had not power to give what he bad not. 3dly, The conſtant 
nas of pleading ſhews the neceſſity of the teſtator's being ſeiſed. grhly, A deviſe of 
"> 5 not comparable to n devile of 2 perional eſlate, 8 


Gilb. law of | 


becauſe a perſonal eſtate ia 


——y —e— » 


—_— — =p > 
- 
* 
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1 every day. $thiy, Becauſe a Ceviſe is repugnant to the nature of a prr-bar. 


A Hale is to the deviſor and his heirs, and the deviſe is to another and her hi. | 652 
6thiy, Becauſe there is no caſe nor authority in law to warrznt any Cntrary jucgu en 21. 
Rep. Temp. Ann. 130, in 8. C. Gild. law of deviſes 140, acco-d', 6 10 hi 
x Salk. 238. it 2 , 4. deviſes his manor, and before his deceaſe a tenancy Cf. mad 


was adm ted cheats, and after the teſtator dies. The queſtion is, whether ougb 
n e x red tenancy bal paſs, becauſe the manoris deviſcd, dus I be 
of deviſes part of it; for this tenancy is not deviſed as a diſtinct thing, but as ; mig! 
138,S.P.in part of the whole, which he could deviſe, Per Holt C. |. 6 A. at tu 
i in B. R. in the cale of Bunker and Cool, Fitz-Gibb. rep. 231, e. 

3. 4. ſeiſed of a reverſion expectant on an eſtate for life devil aud 


of caſes it to B. and afterwards tenant for life dies, and then A. dies d. 


R 
3 Temp . | . 8 Jet ; 

25 1 paſies, Per Holt C. J. Mich 6 Ann, in caſu Broncker and & it to 
8. C. per Holt Holt” $ Rep. 248. viſed 
c. J 80 it is of lands. in reverſion expeQant on an eſtate-- ail. ard beſere fle zftcr 
teſtator's death the tenant in tail dies without iſiue, ti cſe lands will pais tho” a ery vear: 
Gon only at the time of making tue will. bec.uſe the teftator is ſeiſed at the tin e a, lis ; 

as he can be, and jt is a certain preſent intereſt tho io Commence in ſuturo, and all the | 
eſtate he could give he intended the deviſce.——1 Salk, 237. 8. C. and .. : reed | cr «pp® 
Cu. Fitz. Givb. rep. 231. 8. C. and P. by Holt C. J. 5 

3 Will. rep- 4. It a man deviles a term tor years v. hich he had not at tle tim: if *b1 
169, in a of the deviſe, but purchaſed ſome time before his death, Holt C. | id g 


* - doubted very much whether this would be good. Suppoſe one takes « gun. 


ſaid, that not- college leaſe, and another makes his will, and ſhould deviſe that leale hom 
with. anding away to another, and afterwards the teſtutcr ſhould purchaſe that dead 
. — ** 2 2 8 1 ny makir g —_ -_ FN dar 
- ON . he was not incl to think this wou ap evitde. Tim. 6 Iver 
gage Aun. in the caſe of Brurker and Cool, 11 Med. 126. | =P 
of Bunker and Cook, 1 Salk. 237, whether a leaſe for years would pats by a vill mace! e. the 1 
ore the haſing thereof, it tas been clearly held topaſs by ſu. h wiil.—» de the. non may 
of lord chan. Parker in the ciſe of Wind and Jekyll an! Aivarre, poft. Ca. (, this por, 122 

tis lordſhip 5. A man deviſes all his lands in tail, and afterwarcs bur ales 5 
doubted _ other lands, and dies without repubiication, thoſe purchaſed lands. 

2 4 . vill not paſs; but if he republiſhes the will in ſuch manner, and with 4 
e vill ſuch circumſtances as are neceſſary to compleat the execution of .a ae 
made will paſs original will(of lands), then the purchaſed lands will paſs as by an oil ep 
8 2 bur 8 pr; _ C. J. Trin. 6 Ann. in dhe cafe of Erur- Wi if. 

wg er and Cook, II . | 5 | | : 
_——_— C. 6. A deviſe of a leaſe for years differs from a deviſe of a ſ:echo!d ng 
2238, S. b. in or fee · ſimple; for one cannot deviſe fee ſimple Jands which he has not ker 
3 5 3 at the time of making the will, but (a) leaſes or perſonal eſtate, th Wc. 
| PerCur.—>d they were not the teſtator's at the time when he made his will, vi Mc. 
AH * ay 0 if they be his at the time of his death, ſhall paſs by the will. I heic- = 
(/ Vide r- fore if one deviſes all his real ans preg eſtate, and after warcs Why 
212. C 13.— acquires more of each kind, the real eſtate acquired afterwards (lall bein 
Sed 2 , 1 not paſs; cut, as to the perſonal eſtate; and yet the intention «i 3 
i 37, 3 2 the party muſt have been the ſame as to both. The reaſon of this ot tit 
edition printed difference ſeems to be, that with regard to the real eſtate bought a'- WMnig. 

51 1756, page der the making the will, ſuppoſing that not to paſs, ſtill there is ove Wil 


1:2. Bunter ĩa Jaw capable of taking it, (viz.) the heir; but as to the perlun-! 
| 3 4 eſtate, if the exccutor, though made before the acquiring theree!, 
here the dJues not take it, it is uncertain who ſhall. Per Jord chan. Parke, 
court was in M ch. 1719 in the caſe Mind and Fei yll & af , 1 Full. Rep. 575 
doubt whether © chattel real, as aieaſe ſor years, (vide Gouldſ. g3,) which i.: teſtater h 
not atthe time of making the uill, wouli pals thereby. „ 

Vile p. 250. 7. Dr. Fulhaia agreed to lay out 4000 l. in a purchaſe of Jar«: 
C 3 to be ſettled in ſtrict ſettlement, remainder to himſelf in fee. Tit 
wife died, leaving only one ſon by the doctor. The doQor borrowci 
part of the money of the truſtees, and by his will declared that if his 


fon ſaouid die before 21. the 4cooL. ard t:coll more fl. old 0 


Deviſes 297 

erally among the childreren of his three ſiſters. The ſon died before 
21. hving his father, and the doctor's brother and heir brought a bill 
0 have had the 4000 J. laid out in land, inſiſting that Ye will, as 
made only of a perſonal eſtate, did not bar him, becauſe the money 
oo;ht to be conſidered as land. Eut decreed, that as the dottor was 
lecume abſolute owner of the money by the death of his ſon, he % Fide the 
might eit her lay it out in land, or turn it into rſonal eſtate (a) as Nte to C. 20, 
a ut; and he ſhewing an intention to have it as perſonal eſtate, p. 198. 
the money was decreed per Parker C. to the children. Fulbam 
aud Jones, Mich or Hil. 1720 ng. Rep. | 

d. 4. ſeiſed of land ot 600. per Aun. deviſed 300 per Ann. of 
it to C. an infant, fon of B. which B. was heir at law to 4. and de- 
viſed the other 3001. per Ann. to H. tor his cate and pains in looking 
lier his ſon's eſtate till he ſhould be 21. B. died, C. then being fix 
wars old but B. deviſed this 300% to his wife and deſired her to 
ave what the could out of it, as 2 ion for his daughter; and 
pointed her guardian of C. his ſon, —The father being guardian 
y nature, wouid have been bound to have taken care of his fon, and 
at his eltate, tho? he had not been ſo 2ppointed, but he being appoin- = 
ed guardian, was the only perſon that could extend his care as a 
»vadian aſter his own death; that he had by law a power to ap- 
pont a guardian over his own children, and that tho he was now © _» 
dead yet he ſtill, by the guardian which he had appointed, takes Ihe cafe 1 
are of his ſon; that his deviſe of the 300%. per Ain. is good, being Greenhill and 
given to g. till his ſon ſhould attain the age of 21; and tnat it could Greenhill, 2 
wt determine even by the wife's death, unleſs tor want of care of . 679. 
tue ſon or his eſtate, which when that happens to be the caſe the fon dy MY 
my complain; per Macclcsfield C. who decreed accord'. Trin. 4 —4 
172. A. Prec. in Chan. 597. 5 C. 4.) was 

9. Plaintiff (by attorney) by articles dated November 1725. cited and ad- 


Gy, and D. covenanted to pay him 1500. D. lived till after Lady- 3 
day, but had in 1722, made his will, by which he deviſed all his rial difference 
cal eſtate to his ſon K. for life, remainder to R's eldeſt ſon J. for is to be obſer- 
life, remainder to his firſt, &c. ſon in tail male, with ſeveral re- ved between 


that caſe and 
perſonal eſtate to rd. of Lang 


«Ir at law, who mi ght well deviſe the ſame ; and though it may at yy deviſable, 
art look ſtran ge that when D. deviſed all his real and perſonal ſtate, but in the pre- 


conſidered that an eſtate purchaſed aſter the will cannot paſs thereby; ag = 4 


s been in poſfeſſion ſince Lady-day 1726. at which time the pur- avng ns tile 
ale money was to be paid, and the conveyance compleated. In- nothing id. 
ret and coſts to be 164erved, Trin. 1731. Langford and Pitt, 633. 


?21ced to convey lands in C. to D. and his heirs before next Lady- mitted per his 
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vide 1 Vol Eq, 

Ca. Abr. F. 

2 1 
in 

Sr where 

it was decreed 


Devijcs, 
2 Will. Rep. (629.) On appeal to lord Chan King this decre 
was affirmed, lid. (632.) 

10. Money aiticled to be laid out in land to be ſettled on th, 
huſband and wife and iſſue, remainder in fee to the hſband, will paſs 
by the deviſe of a real eſtate though the money was never laid oy: 
Mich, 17 33. in the Caſe of Lechmere and Lechmere, 3 Will. Reg. 221. 


ger Harcourt C. in 251 1. that 14006 articulated to be laid out in the Purchaſe of Land to be 
ſettled on H»/baxd and Wife for Life, Remainder to the firft, &c. Son in Tail Male, Remainder 
to the Daughtcr in Tail, Remainder to the Heirs of the Huſband, could not paſe by a Deviſe of lie 
| 22 Eſtates, but belonged to the Diviſer of the real Eflate, becauſe Money articled to be 

id out in Land was as Land. Affirmed by Lord in 1715— Cited per Jek;;! 
Maſter of the Rolls, in the above Caſe of Lechmere and Lechmere.—{a) It is obſervable tha 


the Huſband might have deviſed this x400/. (ſubjeR to his Wife's Eftate for Life) either 2 
real or perſonal Eſtate, according as he ſhould have ſignified his Intention: Thus, if he had 
in his Will diſcribed it as ſo much money 


ficient to have made it paſs as perſonal e, and by a Will net el by three Witneſſ:s ; but 
without ſuch aparticular Interpoſition of the Teſtator, manifeſting his Intention, it remained 


as Land, and conſequently to the Deviſce or Repreſentative of the real, not of the 

Eſtate. Determined in the Caſes of Croſs and Adienbrote, Hil. 1719, and Fe 
and Fones, Mich. 1720, both by lord Parler, 3 Will Rep. 221. ina Note by the EH, 
But more particularly in the Caſe of Edward and The Counteſs of Warwick, Trin. 17231 
Co Lord Macclesfield, where Money was agreed to be laid out in Land, and he that i; 
int iled to the Fer of the Land when purchaſed may diſpoſe of it by Will 40. me? arte by 
three Wittneſſes. 2 Will; Rep. 171.— If Money is to be laid out in the Purchaſe of La. U, 4 
ſettled to the Uſe of of A. for Life, then to the Uſe of D: in Tail, Remainder ts D.“, Heir: ; Þ. 
may deviſe this either as Moncy or Lond, and the Reverfron in Fee abi paſi by the Will in (, |): 
dies without Iſſue, Hungerford and Winter, (6% MS. Rep. VV, L. What Term and Yeu, 


(c) Here we 
muſt obſerve, 
that the Intent 


of the Deviſor will ſupply the Want of thoſe Words in a Will which arc nerefſury in d. 1 
convey an Inheritance ; as if a man deviſe Lands to another in perpetunm, or fh, ſunplici, ort: 
and bis aſſigns far ever, or to bim and bis ; in all theſe Cates a Ver ſimple paſies by the Will, tr 


it isevident by 


Deviſee ; but a Deviſce cannot direct an Inheritance to deſcend againſt the Rules of lun 


Gibb. on Deviſes 


Co. Lit 27. 4. Hob. 33. 1 Vent. 228. 229. 1 Roll. Abr. B35. Co. Lit. 9. 6. 16, 2;.— 
If A. deviſes all bis Eftate, viz. One balf of Man Platt ; this is local, and dier tine, 
Lan only; But if he ſays, what Eſtate 1 have, 7 intend to ſettle thus, wy Eſiote at Yichy H., 
B, this paſſes 4 Fee: The Introduction to t he Diviſe ſhews an Intent to diſpoſe of all th 


to be laid out in land, this would have been ſuf. 


(c) What wordt will paſs a ſec (c) 


the Diviſor's Intention, that theGift ſhou!d continue beyond the Life of the 


17, 27. whocites Co. Lit. 9. b. Bulfi. 212. 3 Hendl. 11. Bro. IA. 


Intereſt the Teſtator had in the Lands, and is as ſtrong as if he had ſaid al/ my Ea: 


diſpoſe of in this 

anner, an 
the confining 
it to Kirby 
Hall no more 
proves the 
Deviſe loca!, 
than if he had 
ſaid all bis 

te in Eng- 


land. Tafferal, deviſes a legacy of 208. to B. to be paid in twelve months out of his 
and Page, MS, lands, and deviſes 50!. to C to be paid in two years, and gol. to D. 


' Notes. E: 
1740: Vide 
Tffnell and 
Page, E: 


1. Deviſes to C. and D. and if either died the other thou! 

. be his heir; the queſtion was, whether C. or D. had a 

eſtate for life or in fee? and it 28 been argued by ſergeant Bor 
that they had but an eſtatefor life, ſergeant Maynard was to main 
tain that they had a fee, but he threw it off upon another pon, 
Mic. 1677. Giles and Kempe in C. B. 1 Freem. Rep. 235. 
2. 4. being ſeiſed of 10/. per ann. in lands in poſſeſſion, and th: 
reverſion of 340. per ann. more expectant upon an eſtate for life, 


to be paid in the ſpace of two years out of his lands; and having two 
ſons W. his eldeſt, and K. the younger, deviſes all his lands to |. 
who did not pay the legacies within the time. The court all agreed 


1740: Barnard that a fee was deviſed to R. becauſe it did appear that the ſums to 


Rep: in Chan: 
9 I3, 14 


be paid were more than the profit of the lands (in poſſriſion) wou'l 
amount unto 1n that time. Trin. 1 679. Reake and Ley, 1 Fre, 

; » 480 | | 3 
= 2 queſtion in the above caſe was, whether admitting; 
a fee to R. it were not conditional, for many words in a will fla! 


make a condition that in a deed will not. Cites 1 Inf. 204. 4 Us. 


164. And as to this point all the judges but Jones, inclined. 


| | Deviſcs. 
was a truſt, becauſe that eonſtruction would be more beneficial for 
the legatees; and tho? the law did conſtrue ſome words conditional 
in wills, that would not be ſo in deeds, yet that was always with 
this difference, i. e. when that conſtruction was moſt favourable 
to the legatees. But Jones doubted of that point, for he ſaid * that 
this court would not take notice of the proceedings in a court of 
equity,” and relied upon 1 Roll. 410. 1 f. 236. Cur” adviſare 
vn. bid. 480, 481. | | 

4. I hear 7. S. is inquiring after my death, but 1 am reſolved 
« to leave him nothing but what his father left him, but I leave all 
« my eſtate to my wife; there the wife took all the real eſtate, 
and the reaſon was, becauſe of the other words which ſhew he meant 
toexclude the heir at law. Cited per Powell J. in the cafe of Slate 
and Bull, caſes in B. R. Temp. W. z. 554. out of 3 Med. 45. as 
the caſe of Reeves and Wienington, Trin. 30 Car. 2. in B. R. 2 Vern. 
564. Cowp 299, 57 7- Br. P. C. 467. Brown's Rep, 437. The word ber 

5. Deviſe to A. for life, and after to his heir, this is an eſtate in is nomen colledti- 
fee 3 but if it be, and to the heirs of ſuch heir, for [ſuch] there is a un, and in a 
contingent remainder. Per Hel: C. J. in B. R. Mich, 6 . & A. Jl contains 
* Fep. $59- : _ 5 of the heir, 

6. A. ſeiſed of lands in fee had iſſue two ſons B. and C and by and gives a fee. 
will deviſes ſeveral lands to H. and that F. ſhould renounce all his Sin. Rep. 563. 
right in Blackacre (of which the deviſor was then ſeiſed) to C. And | 
it was objected that this was no deviſe of the land to C. 2dly. That 
if B. ſhould releaſe his right, this was intended to be only an eſtate 
for life; but becauſe the words were (al! his right) it was apparent 
that A. intended that C ſhould have a fee ; and accordingly Holt C. 
J. and Trely C. J. certified their opinions to lord chancellor. Eafter 
9 V. z. cited by Treby C. J. as the caſe of Hodglinſon and Star. 1 
Lord Raym. Rep. 187. | | 


7. J. S. having a remainder in fee deviſed all his remainder to 7. 
N. and adjudged that a fee was deviſed- Cited by Trey C. J. Eaft. 
9 V. z. in the caſe of Baker and Wall, as a caſe lately adjudged in 
C. B. Ibid. 187. | | 

8, I deviſe to B. all my right, title and intereſt in thoſe terms of Vu, P. zoo, 
rears which I have in ſuch a place, and alſo my houſe called the Ca. 13, which 
Tell tavern, in which houſe the teſtator had a remainder in fee. Held ſeems to be 8. 
in B. R. cont” Holt C. I. that a fee paſſed in the Bell tavern. Trin. Oy 
11 V. 3, Rot. 113. Moor and Razuleſon. This judgment was af- 
firmed in the exchequer chamber, 8 Vin. Abr. 303, pl. 4. 

9. One deviſes all his tenant right in D. if he had no other freehold 
in D. it ſhall paſs, otherwiſe not. Per Powell J. Mich. 13 . z, in 
the caſe of Shaw and Bull, cites 1 Mod. 100.—3 Keb. 140, 145. 
12 Mod. 594. | 8 | 1 

10. If a deviſe were to 4. and his poſterity, it would be only an 
eſtate-tail. Per lord keeper's opinion; but the maſter of the rolls 
thought that ſuch a deviſe would create a fee, whereupon the lord 
keeper ordered precedents to be ſearched. Mich. 1703, Attorney 
General and Bamfield, 2 Freem. 268. OR, 

11. Inheritance ſhall paſs without any other circumſtances to manifeſt 
the deriſor's intent merely by deviſe of his eſtate. Hil. 2 Ann. per 
Holt C. J. in the caſe of the Counteſs of Bridgewater and Duke of 
Jollen, 6 Mod. 1 og. | SES 

12. There is a great difference between a will and a conveyance at 
common law, for dle law has appointed proper words to be made uſe 
of in Jimitations of eſtates in deeds, as the word heir to carry a fee- 

li ple, and no other word tan/amount or equitalent will be admitted; 


De viſes . 


whereas in a will it is otherwiſe, ſor that is a new conveyance 

force of the ſtatute of 32 H. 8, which ſays, that it ſhall be law. 
ful for a man to diſpoſe of his lands by will at his will and pleagure» 
and this is the reaſon why a deviſe to a man in perpetuum paſtes a 
fee-fimple, at the ſame time that theſe words in a deed give only an eſ 
tate for life. Per Holt C. J. Eft. 1705, in the caſe ot ale and Coal, 


to the wife was hereditamenta, and all his perſonal eſtate, to his wite and executrix, 
adjudged to Adjudged a fee, Mich, 1706. Smith and Tindal, 11 Med. 102. 
paſs a fee. | | | | 

Per Curiam, becauſe it was ſubject to a perpetual charge, But in Rep, of caſcs in B. F. Tray. 
. 103. Holt, C. J. held, that the words of the will gave a tee, here being a general 

for ever, and a ſufficient perſonal eſtate to purchaſe, Cc. But he was not fatisfice to fix it 
upon the land; he went upon the word ber4itament (5) to make a tee; the words lard; and te. 
nements carry only an eſtate for lite, but bereditament carries the tee, for if he had not a tee, then 
t was not his hereditament, and when he gives his bereZitament, he gives a deſcendable eſtate, 
otherwiſe it in no hereditament. Cites Co. Lit!. 6. "Theſe werds cannot be ſatisfied unlets 
this word carries the inheritance. Hd. 2, is rightly reported, and wrong in Moor 873. Lands 
of inheritance is only adeſcription of what lands all paſs. Jed. 104. Y:de Holt's Hep. 2.6. 
{a) * 20b a year to ba paid to the alms-houſes of A. for ever.” HU. Reps 235.5 Co—; 


Salk. 685. ſays * four coats to four poor boys of the pariſh of A. 1or ever. (, She 


hath an eſtate in fee not from the words of the will, all my land-, but by reaſon of the per- 


* 


Ann. 207. S. C. ter to A. J.. and his heirs, and for defauit of ſuch heirs remainders 


in totidem verhic.-- Ys a , 3 
yy Selb, 238, over; and the queſtion was, if this be an eſtate in fee or in tal. 


Humble and Holt C. J. ſaid, you will find it a hard point to make this an eflate-wi.. 


Fones S. C. ad- Sir Peter King urged that it was, and cited /dle and Cooke, Eaft. 4 4m. 
Judged to be a fee, Tf the remainder had been to his brother, or to any body that had 


3 . been heir at law, it would have been a tail; for then he could no: 


if, bye. | 18. 
* or if it had been de ſe excunte, or the like; but theſe limitations were 


never carried further. But the court gave judgment that this was 
a fee, but made the rule n. Lc. Mete; I he controverſy was 
between the heir of the deviſor and the heir of the deviſee, who 
was no ways related to the devilor. Fil. 7 fan. 1308, Grumble 
and Jones in B. F. AMS, Rep. | 
MS. Re: 8.0, 26 In a ſpecial verdiQt he caſe was found thus : 4. by his vill de. 
3 7 © eiſes lands to B. and then bequeaths legacies, and after two or three 
| legacies to different perſons he gives 5 l. to C. and directs B. to pay it, 
but gives him two years time to pay it. The jury find the lands to 
be 50 f. per ann. and the queſtion was, what eitate B. had, whether 


for life or in fee? and adjudged to be a fee, for that the deviſe here 


was a ſum in grots, and a d:bitwm in preſenti, ſolvena in future ; and 
it was a ſum certain to be paid by B. at all adventures, whether tht 
land yielded full 5/. or not; and ſo not like the caſes where the ſum 
deviſed is to ariſe out of the profits, Se. Hil. 7 ann, Peever td 
Gorver in C. b. 11 Mod. 208. Guberts law 24, 


| Rep. in caſes 8 1 5. A ſpecial verdid ſincis, that the grandfather was ſeiſed in ſee, 
B. R. Temp, and by will deviſes thus : I give to my daughter 4. for life, remain- 


have died without an heir, and ſo a remainder might properly be; 


ad al DTcDca eos oc oc * 


— 


Fg. g gr Fraser 2 0 


dui 


Devifes. 

17. A. ſeiſed in fee of a plantation and ſeveral lands in Jamaica, 
by will directed that his debts and funeral, &c. ſhould be paid, and 
gare his wife power to ſell his lands, goods, &c. for payment thereof, 
and then to pay ſuch legacies as are given by the will, and gave his 
wife 1000 l. to be by her detained out of the firſt money that could be 
raiſed by the profits or ſale of his eſtate after payment of his debts, 
and the reſidue, after debts and legacies paid, he gave to his wife, 
whom he made ſole executrix. Cowper C. was clear of opinion that 
a fee paſſed by the deviſe of all the reſt of his eſtate to his wife, ſubject 
to payment of his debts, &c. But held, that where a man deviſes all 
his eſtate, goods and chattels, and no mention is made before in the 
will of lands of wich the teſtator was ſeiſed in fee, a fee-fimple will 
not paſs ; but where a real eſtate is mentioned before in the will, and 
then ſuch words follow, a fee paſſes. Mich. 1 Geo. 1. Cliffe et alii 
retſ. Gibbons, Kad well er alios, 2 Lord Raym. Rep. 1324. 
18. J. S. on his marriage with F. entered into articles, whereby he 
covenanted, in conſideration of the marriage and of 12000 l. portion, 
that in caſe he ſhould happen to die after the marriage before the ſaid 
F. he would leave her worth 1500 |. immediately upon his death, 
or if ſhe ſhould then judge it more convenient to take the third 
of all his eſtate both real and perſonal, ſhe ſhould have liberty ſo to 
do. The marriage took effe &, and J. 8. died without iſſue, having 
made his will, and thereby gave ſeveral parts of his real eſtate to his 
wife tor life, and made her ſole executrix and reſiduary legatee. J. S. 
had but a ſmall fortune at the time of the marriage. but afterwards 
acquired an eſtate in land of toool. per ann. and « perſonal eſtate of 
about 12001. after debts and legacies paid. The widow proved the 
will, and then brought a bill againſt the deviſce of her huſband's real 
eſtate, and ayainſt the heirs at law, to have the benefit of her elec- 
tion to have a thir4 of the teſtator's real cſtate, and alſo to have 
the benefit of the lands deviſed to her by the will, and alſo the reſi- 
duum of the perſonal eſtate. Lord Chan. King decreed a third of the 


real eſtate in fee (a), and reſidue of the perſonal eſtate to the 22 
plaintiff; partition of real eſtate to be made by commiſſioners. mon 
Mich. 2 Geo. 1, Walle and Fuller, 8 Vin. Abr. 244. pl. 19. tation of 

the words, and that by all my eſtate, is commonly meant all my intereſt in it. 
tiff cannot take the eſtates for liſe deviſed to her by the will, becauſe that js inconſiſtent with 
the claim ſhe makes to the inheritance of the third part by virtue of the articles —But as to 
the reſiduum of the perſonal eſtate, that ſhe may take by the will; for that claim is not in 
conſiſtent with the articles, and where the articles and will are not inconſiſtent, but both may 
land, then ſhe may claim and have the benefit of both, like the caſe of the cuſtom of 

| there, children may take both by cuſtom and will, which the eſtate is ſufficient to 
both the will and the cuſtom; but a child in that caſe ſhall not take by the will, if by ſo do 


ing the intention of the teſtator will be d ſappointed, Per Lord Chancellor. 
19. In ejectment the jury found that J. S. was ſeiſed in fee of the 
lands in queſtion, being copyhold, and that he had ſurrendered to the 
uſe of his will, and «Ss by his will he deviſed in theſe words, 
As touching the worldly eſtate it hath pleaſed God to beſtow upon 
me, I gire the ſame in manner following: /tem, I give to my cou- 
la T. S. all that my parcel of land lying in Waltham Abbey (being 
the lands in queſtion) Item, I give to my ſaid couſin T. S. my wear- 
ing apparel, linen, books, with all other my eſtate whatſoever and 
whereſoever not herein before given and bequeathed, and him the 
ad T. S. I make the ſole executor of this my will for performing 
the ſame.” T. S. was admitted, and afterwards deviſed to the 
leſor of the plaintiff and his heirs, and if T. S. by this deviſe had 
in eſlate for life or in fee, was the queſtion. The court held, that 
when J. S. gave all his eſtate whatſoever, that comptehended all tha: 


(a) The mean- 
ing of the par- 
tics was, that 


w Oever 
the huſband 
ſhould acquire, 
the wife ſhould 
have a third of 
it.— Articles 

are a promiſe 
to do a thing, 
and muſt be 

conſtrued ac- 
cording to the 
intention of 


—The plain- 


Ibid, 


WT 3 Kcble 245. Wilſon verſ. Robinſon. 3 Mod. 228. Hyley verſ. Hyley. 


| faid, that the Imprimis, 1 give my eſtate at —toB. Item, I give my eitate 


— —_—_ A tid © 


make a compleat difpoiition of the whole; and that the c'auſe of the devile to E. and J. V. 
depends upon the conſtruction of the word vEttate), which will be cl-zr from the ſenſe he hati 
taken it in thro! all the other parts of the will, Where, whenloever he has uſed it, he 


| was for life, yet the deviſe to F. D. was in general words, he chought this could niake no 


only his ap- was admitted to take judgment. 6 Geo, 1 C. B. Scott aad Al. 


ment plainly appzars to paſs th: inheritanc?. 73. 160, 161, 


302  Deviſes. 


(a) Tho'ir he had, real or perſona! (a); and when he had ſurrendered to the yf;., 
was urged arg declared by his will, the will ſhall have the ſam? conſtruction as if 


2 it had paſſed the land itſelf. Adjourned ; but afterwards the plaintiff 


I, linen, berry, Comyn's Rep. 337, 340 
=_ with his at W hin . LAG be conſtrued with his other eſtate of the ſame 
nature, and not an · eſtata of an higher nature; here the eſtate was copyhold, wich pall., by 
the ſurrender, not by the will. and whey h- ſurrenders to ſuch uſes as ſhould be declared and 

ed by his will, and in the clauſe by which he deviſes the copyhold he gives it to T. 8. 

„ without ſaying any thing of his heirs, it would be a ſorced conſtruQtan that the words, 
(with my other eſtate not before bequeathed) ſhould enlarge the eſtate before expreſly limited 
to T. S. and aſter theſe words he adds, (and him 1 make my executor for performing my 
will) ; which words import that he intended nothing for him by this clauſe except ſuch eltate 
ag belonged to an executor. Ibid, 


20. A deviſe to B. and his heirs, and if ſhe and D. die without 
iſſve, teſtator gives ſeveral annuities charged upon the premiſſes to 
charitable uſes. Reſolved that B. had an eſtate in fee. Laſt. 9 
Geo. Scrape and Rhodes & al' in C. B. Ibid. 542 Ce 
$ Mod. 253, 21. A deviſe of lands to truſtees, tho' the words and their irs 


382. 1 Geo. 2. he omittcd, ſhall convey an eſtate in fee to them, if that be neceiſary 


— B. bo ſupport the intention of the teſtator. Said arg, Mich. 10 Geo. 


R. adjudged 1» in Acherly and Vernon, in Chan. 10 Mod. 523. 
that in caſe of a deviſe of lands to truſtees, and to the ſurvivor and ſurvivors of them, without 
ſaying to their heirs, that the truſtces in this caſe took a fee by implication ; for the intention 
ofche teſt tor was that they ſhould take ſuch an eſtate as would ſupport the ſeveral truſta 
in the will; and the ſeveral truits in the will being eſtates of inheritance, the truſtees muſt 
have an eſtate of inheritance to ſupport ſuch truſts ; per the opinion of all the judges. Cites 
x Roll, Abr. 6rc. K. 12. Note, his point being given up on the firſt argument, the judges 


ſaid they necded not labour it. Ibid, 38 2.—2 Str. 798, 803. S. C. accord', 8 
His lordſhip 22. A. gave ſpeciſick legacies to his daughters, and other lega- 
1 dies to others; then he gave all the reſidue of his eſtate to W. R. 
Mo did 1 &c. in trult to increaſe his daughters portions. Lord Chan. 
member that decreed that this gave tae daughters a fee. Eaſt. 10 Geo. 1, 
it was ever ad- Anon. q Mod. 92. | | 

Judged, that an inheritance ſhould paſs by the bare deviſe of all his eſtate (h), but that this was 
not the preſent caſe, for here deviſe was of all the reſidue of his eſtate, &c. to his three daugh- 
ters to increaſe their portions, which wor plaiuly fhew tl. teſtator intended to paſs the in- 
heritance immediately, otherwiſe they might never get any thing by it. ibid. (4) A. deviſes all 
his eſtate to J. S. a fee paſſes. 1 Roll. Abr. $34. Style 193, 281. Johnſon ver. Kerman. 


His tordſhip 23. As touching my wordly eſtate, I diſpoſe thereof as follows : 


wage merz d, Kc. 10 C. fen, I give to E. all my eſtate at N. &c. with all 


the teſtator to my goods and chattels as they now ſtand, for her natural life, and 
have had his to my nephew J. D. after her death, if he will change his name to 
whale eſtate in Beckwith. If he does not, I give him only 20l. to be paid him for 
- au 7 wy his life out of N. &c. which I give E upon my nephew's refuſing to 
2 pars s change his name, to her and her heirs for ever: the queſtion was, 
and that tak- whether J. D. was intended to have an eſtate for life only, or in 
ing the words fee? And Lord Talbot decreed an eſtate in fee. Mich. 1735. 
in the firſt Ibbetſon and Beckwith, Caſes in Eq. Temp. Talbot 157. 


ſenſe will make 
only a partial ditpoſi-ion, an! leave a chaſm, whereas taking them in the laſt ſenſe will 


hath meant thereby to paſs the inheritance; and tho' the limitation to E. in the fi. it inftar.ce 


difference, and that no great ſtreſs could be Lid upon the incorrect wording, end tf the 
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21. The teſtator being ſeiſed in fee, deviſed his lands to truſtees Note; B. 2 
4 their heirs in truſt for B. and C. for their lives, remainder to the 828222 4. 
:14ren of B. and to the children of C. by her then huſband, in truſt hen he will 
u they ſhould hare the profits thereof when they come of age. The was made, but 
ole court were of opinion that the children took an eſtate in fee B. z child died, 


tenants in common. Mich. 11 Geo. 1. Bateman and Roach, 9 — 4 


ſul. 104, 6. | was the child 
c. fervived. The teſtator afterwards by a codicil confirmed all the deviſes in his will, and 
that time C. had two other children who are ſince dead. Now the repreſentatives 
whe dead children claiming a ſhare of the real eſtate, M. exhibited her bill, and it 
1; inſiſted for her, that this deviſe being per Verba de præſenti, none but the children 
n at the time of the making the will could take. And cites Wild's caſe, 6 rep. 16. 
ut the court was of opinion, that lince C. had but one child M. when the will was 
xe, the teſtator could never intend it tobe a deviſe in præſenti, ſo that no other ſhould 
ike but that child, but rather as a ſuture deviſe, becauſe it was to the children of C. 
der huſband; and it is very probable that if he had intended it for the plaintiff M. 
+» was C.'s only child at the time of making the will, he would have taken notice of 
i the codicil when there were two other children to ſhare with her; and tho' the- 
--refſion as to the profits, viz. that they ſhall have and receive all the reſt of the profits 


| id when they come of age, yet they have a right to it in minority, at 
N to fo 1 as may be ſufficient for their fi and maintenance. 


the truſtees account for the ſhares of the profits of the lands of the two children 
22 died from the death of their mother, to the time of their death, and that they have 
reaſonable allowances and leave to apply to the court, &c. Ibid. x05, 6. in S. C. 
15. William Hewer 5 Sept. 1915, deviſed all his real and perſo- 
eſtare to truſtees and their heirs, on truſt, that they ſhould convey 
real eſtate to his godſon E. Edgely for life ſans waſte, remainder 
contingent remainders, &c.— Remainder to the firſt and 
ry other ſon of E. Edgely in tail, with power to make a jointure 
| exceeding a moiety of the real eſtate, and directed his perſona) 
te ſhould be laid out in lands, and ſettled in the ſame manner; and 
ale E. Edgely ſhould die without iſſue, then he willed that his kinſ- 
manAnn Edgely ſhould enjoy all the rents of his eſtate during her 
, and after her deceaſe one fourth part thereof ſhould be enjoyed by 
liam Blackbourne, his heirs and aſſigns; another fourth by Abra- 
m Blackbourne, his heirs and aſſigns; one other fourth by Ann J.her 
rs and aſſigns; and the cther fourth by Suſannah Edgely, her heirs 
aſgns ; and directed that in caſe any of them the ſaid William, 
Iraham, Ann and Suſannah, ſhould be dead at the time when by vir- 
of the ſaid deviſe the ſaid eſtate in manner aforeſaid would devolve 
1 them, that then the fourth part which the dead perſon would 
been entitled to, if living, ſhould be conveyed to their reſpec- 
heirs. Ab. Blackbourne made his will in 1719. and made hi. 
e Mary reſiduary legatee, and on the 16th of Feb. 1720, after 
ing the contingent intereſt that he had by the will of Mr. Ewer, 
leriſed that whenever his fourth part ſhould come to his ſon and 
Levit Blackbourne, or to ſuch perſon as ſhouldbe his heir that i: 
d ſtand charged witk the ſum of 120001. for his wife Mary, and 
pol apiece to his three younger children, and ſoon after wards died; 
| is widow married the plaintiff. In 1728 Ewer Edgely died 
wut iſſue. In 1729 Ann Edgely died, and then the plaintiff and 
wife and her three younger children brought their bill againſtLevi: 
wourne Abraham's heir at law, and the truſtees, to have the 
o. and 3o000l. raiſed out of Abraham's fourth part; and the 
non was, as the eſtate never veſted in poſſeſſion in Abraham, nor 
nent made in his life tme, whether he could charge it in the 
| of his heir, or the heir was a purchaſer. King Ch. By the firſt 
e in the will, a plain fee-ſimple is deviſed to Abraham after the 
dent limitations, fo that his remainder was veſted; and cho by the 
© Clauſe in caſe of his death a conveyance is dit ected to be made tc 


3 Will rep. 26. J. S. by will conſtitutes and appoints his well- beloved wi: 


| Premiles deviſed for her own Denefit, and that there was no reſulting truſt to the heir 4 
27. Ca. 3.) ns in point ; that the devi ſe that the wiſe 


| | for him; that it was the plainer by reaſon of the language of tenderneſs an atle@ing, 


| andCaſley. Hob. 34. Counden and Clerk. Sty. 38. 
Note; Thi, 27. Teſtator's will was thus; As to all my temporal eſtate, I di 
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his heir, yet that cannot be taken to be a contingent limitation that va: 

to veſt originally in the heir, but only a direction to the truſtees how i, 

convey in caſe he who was to take the benefit ſhould die before! 

ſettlement made. ſo I think the eſtate is well charged, but there i, 

queſtion, whether Levit Blackbourne, who is an infant, ought to hat. 

| z day to ſhew cauſe againit the decree ; but reſolved (a), that were 
( Note this the legal eſtate was in truſtees, and an execution of the truſt is to be 
— my directed, there is no occaſion to give the infant a day ; fo that th, 
law, &c. ag. money was decreed to be raiſed, and no notice to be givents the infa: 
to —_ cauſe. May 12, 1731. Thronton and Blackbourne & 4 

MS. 


= —— ſole and whole _— and ago" ar of _— lands, tenewer:. 
ion goods and chattels whatſvever, teal and onal, the fame to {;' 
Im . — and diſpoſe of as ſhe ſhall think fit, to pay his debts aud lepacies, and 
tilt wife was gives the heir at law 5/. * whether there be not a reſuvin, 
8 truſt to the heir at law, being 1aid to be for a particular purpoſe. D.. 
3s to the tur. creed per Lord Chan. tu be no reſulting truſt, Tr. 1733. Kg 
Plvs of the and Rogers. g'l. Caf. in Chan, 81.—2 Vern. 247. is iu pou, tl. 
real eſte reſolution of which caſe is in 1 F of. Eq. Abr. 272. 5 
after payment of debts and legacies: Decreed by King C. hat the wife was intitle ta the 


law; that the cife of North and Crompton, 1 Chan. rep * (Vide 1 Vol. Fq. a, 
L ould be ſole heireſs of the 
real eſtate did in every reſpeR place her in the (=) head of the heir, and not 3 11:6. 


Als dearly-bejored wife, which muſt intend to her ſomething beneficial, and not why 
N be 2 trouble only ; and what made it ſtill ſtronger was, that the heir was not forge, 
ut had a legacy of 57. left him. Fer lord chan. Ibii, () See Noy 48. Clemen: 


waz on Are. -£2£ 5 i « . 
e e of the ſame as follows, I will that my debts be paid, after which 
4 — 3 Ea of ſeveral pecuniary and perſonal 5 gave 4. 
the lord 4 week to a relation for her life. Then come theſe words, all th: 
chan- King · reſt of my eſtate, goods and chattels whatſoever, real ard perſonz, 
1 I give to my beloved wife, whom I make my executrix. The teſtzor 
died poſſeſſed of leaſes tur years, and ſeiſed of lands of inheritanc: 
in fee. The heir at law of the teſtator « lamed the lands, and the. 
tator's widow inſiſted that all the real eſtate was by the will deviſe 
to her in fee; and counlel on both ſides (without arguing this point) 
declaring, that they ihould willingly acyuieſce to the judgment of de 
() Firſt, for court, Talbot C. with great clearneſs decreed, that all the real eftr 
thattho'it ha! did well paſs by this will to the teſtator's wife and heirs (J). Tra 
been object ed 1734 Tanner and Wiſe, 3 Will. Rep. 295. | | 


Ka ve ſaficedt» paſs all his real eſtate. Ver il. C. who, for theſe reaſons, decte 
as above. Ibid, (e) 1 Vol. Abr. Eq. 137. Ca. 14 and Vern. 690. Beact®: 
and Beach croit, d Vide the cale of Barry and Edgeworth, 4 Will. 1s! +? 
An 18. C. 1 Vol. Eq. Abr. 178. Ca, 18. Thy 
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that the word; temporal eſtade did more Properly reſer to perſonal eſtate, an f k 
eſpecially to leaſes for years, (which, comparatively ſpeaking, are but of ſhort chr or 
nuance) and not to an eſtate of inhcritance, wh ch is permanent, and may last fo his 
| ever, yet here this e xpreſſion ſeems to have been made uſe of in the will in contr hou 
diſtinction only to the teſtator's eternal concerns, Which every man, at the times! 8 
making his will, is naturally ſuppoſed to have in view; ſo that the words temp _ 
eſtate ſignifv the ſame as worlily eſtate, or all that a man has in the world, ( 48 | 
- conſequently takes in both real and perſonal etiate——Secondly, where the teſtator | pren 
laid, that as to all his temporal eſtate he diſpoſed of the ſame as followed ; and, aft nine 
having given ſeveral legacies, ptocecded to deviſe the reſt and reſidue of his eſtate, gu ſuch 
and chattles, real and perſonal; theſe wor ds reſt and reſidue are words of relation, i! Vit 
muſt refer to ſome eſtate beſore mentioned in the will, if any ſuch there vere. Non! 
the principle caſe, there was an eſtate mertioned before by the teſtator, (viz. bis tet. (D}, 
ta} eſtate) which brought it to ſignify the ſeme as if the teſtator had ſaid.“ 1 deviſe 0 an ef 
reſt and e ſidlue of all ing temporal eſtate,” which, without the word heirs, (% woll Keb. 
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28. Lord Chan. Hardwicke, in thecaſe of Tuffnel aud Page, Eaſter 
$749, ſaid, he did believe that there were caſes where the word eſtate 
has been held to ſignify barely the land itſelf; but all thele caſcs de- 
pend upon their particular circumſtances, and the evidence of the 
eltator's intention ariſing from thoſe circumſtances Where the 
words were, What 1 have I intend to ſettle in this manner, this 
ſhews that the teſlator intended to diſpoſe of his whole intereſt in the 
premiſſes ; and it is as if he had faid, All my eſtate I diſpoſe of in 
this manner, and ſtronger, becauſe of the word ſettle, tor by this 
expreſſion the teſtator thews his intent to make a ſettlement of his 
whole eltate. Eaſt. 1740, Barnard. Rep. in Chan. 14, 15. 
2 Ack. Rep. 37. pl. 24. ? i Oy» 

29. J. d. deviſed all his lands, &c. in B. unto his three daugh- 
ters, M. S. and A. to be equally divided between them, to hold 
to them, tkeir heirs and aſſigns for ever. And if all his laid three 
daughters ſhould happen to die, and leave vo ifſue of their bodies to 
inherit tuch eſtates, as in his will is beſore deviſed to them, and 
not be of age, or make no other diſpoſal thereof, then and in ſuch 
cale his will was, that the faid lands ſhould be veſted, and be the 
lole and proper eſtates of his kindiman S. B. and he did thereby 
deviſe the fame to the ſaid 8. B. his heirs and aſhgns for ever ac- 
cordingly. Provided always, that the faid 8. B. ſhould pay unto e- 
very one of all his (the teitator's) ſiſters chiidren, that ihvuld be 
thza in being at the ume of ſuch his (the teltator's) eſtate falling to 
him (S. B.) by failure of his (the teitator's) iſſue, the ſum of 100]. 
to each and every of them them. A. the youngeſt daughter died in her 
intancy in the life-time of the teſtator; 8. the ſecond daughter ſurvived 
her father, and many years after ſhe came of age, by her will made 
a diſpoſal of ber intereſt in che ſaid premiſſes by the name of all her 
meſſuages, lands, tenements and hereditaments, and M. the eldeſt The firſt que · 
daughter (the defendant) is now living and married, and has ſeveral ſtion for be 
children. This caſe being ſent to the judges of B. R. for their opini- Pon of the 
ons, they certified, that after hearing counſel on both tides, they 8 | 
were of opinion that S. and M. two of the daughters of J. S. by and M. two 
virtue of his ſaid will, and by the death of the ſaid A. their younger of the teſta- 
liter, in the life-time of the teſtator, took an eſtate in fee ſimple in f9r's daugh - 
their reſprctive ſhares of the ſaid real eſtates. And Lord Chan. _ 
Hardwicke being of the ſame opinion, it was decreed accordingly. and by the 
Lalt. 1740. Miller and Moor, Barnard Rep. in Chan, 7.9 death of A. 
ine younger ſiſter in the life-time of the teſtator, took an eſtate iu fe- ſimple or fee-tail in 
tacir reſpective ſhares of the ſaid real citates ? — 2d Q. was, In caſ they took ay 
eitate- tail, whether any croſs remainders aroſe detween them! Ibid. 9. Ds 

30. A. has a fee · ſimple in a light-houſe, and poſſeſſed of a term 
for ninety-aine years in land adjoining to it. A. by will gives to 
his fon B. and to his aflignees all his eſtate and intereſt in tie light- 
houſe, lands, tenements and appurtenances thereunto belonging, upon 
trult out of the rents, &c. of the term during the remainder thereof, 
to pay 200]. per annum. B. takes a fee-limple in ſuch part ot the 
premiſſes wherein the deyiſor had a fee ſimple, and a term tor ninet⸗ : | 
nine years in ſuch part of the premiſſes wherein the devitor oniy had , ... 
luch à term. Delrecd per Land Chan. Hard wicke, Hil. 4 740 na ery 
Villiers & Villiers, Barn. Ch. Rep. 307, 311 2 Atk. Rep. 71 pl. 09. aiter hu de- 
[D} What words paſ«[or create Jan eſtate tail, and what an eftate for life, ceaſe to his 
au eſtate rail, and not a bare eſtate for life with a remainder. Carter 179. heirs male, is 
Keb. 42. 1 Vent. 224, 225. Pollexfen 101. King and Melling. 1 Str. I/ 2 Lev, 58. 


1. T NEviſe to A. tor life, remainder to his heir, is a fee · ſimple. for 
he is nomen collefivum ; but if he add and to the heirs ot 
„ 


Deviſes. 
| ſuch heir, it is for life only ; for words of limitation being added 10 
the word heir, it ſhall be taken as defignati» perſone. 3 Salk. 126. 
2. I. S. had iſſue A. and B. and deviſes lands to A. and if he die 
without heirs, B. his brother ſhall have it. Per Cur*. This ſhall create 
aneſtate tail in A. becauſe it appears in the will that the teſtator muſt 
intend an eftate-tail, for that it is impoſhble for him to die without 
| an n nn been 
"= | ed (a). Trin. 1673. Allen and Spendlove, 1 Free. 
(a) As in th* 3. A. had three ſons B. C. and D. and deviſed lands to C. and 
id Allen, x D. and if C. died without heirs D. ſhould have his part,jand if D. 
and in the died without heirs B. ſhould have it. k 
caſe of Hill and that D. had but an eſtate for life in his moiety, becauſe implications 


% VS 


The court inclined to think 


Power, cited that carry eſtates ought to be plain and wen. and ſq gave judgmer: 


per Ogr”. Ibid 


| in Chan, 
67. 8. C. ac- 


niſi. Eaſt. 1673. Allen and 


elote, 1 Freem. Rep. 85. 

. A. deyiſed lands to B. and C. brothers, ſeveral parcels of land, 
and is either of them die, that the other ſhould be bis heir; B. dies. 
err, Whether C. ſhould have the fee, or only an eſtate for life? 
The court inclined to the latter; ſed adjournatur. Trin. 1677. 
Gynes and Kemſley, 1 Freem. Rep. 2999. 

5. Upon a fpecial verdict the caſe was. R. G. ſeiſed in fee ol 
lands in S. by will deviſes to R. ſon of his late brother all his lands 
commonly called P. and alſo all other his lands, during his natura] 
life, and to his heirs: male of his body begotten ; and for want of 
ſuch iſſue, the ſaid R. to have the ſaid eſtate but during his natural 
life, and no longer; and then his will was, that the ſa'd eitate 
ſhould deſcend to P. his R. ſuffers a recovery to the uſe of 


cord' ſays, this himſelf and his heirs, and deviſes this land to the defendant in fee, 


WIS 2 caſe or- 
c ered to be 
Rated by the 
maſter, and 


and dies without iſſue male. And it was adjudged to be an eſtate 
tail in R. (and ſo the remainder barred, hy rhe recovery) and no; 
an eſtate for life, and ſo forfeited by the recovery, for the words, 


adds, that Lord and for want of ſuch ifſue, he the ſaid R. to have but an eſtate dur- 


Keep. ſaid it 
was plain that 
Thomas took 
an eſtate for 
life, for all the 
contingencies 
upon which he 
is to take muſt 
happen' within 
the compaſs of 
a lice and ſono 


danger of a' 


ing his natural life, is no more than the law implies; for if tenant 


in tail has no iſſue it reſolves into an eſtate for life; ard ſo it was 


adjudged, - The odjection was, that it ſhould be conſtrued thus: 1 
give the land to H. during his life, and no longer, in caſe he has 
no :flue male of his body, ard fo an eſtate- tail upon a contingency ; 
and he dying without iſſue male, it is now become ap eſtate for liſe 
ab initic, but the judgment was ut ſupra. Hil. 29 F 39 Car. 2. 
Rol. 1247. Fountain and Gooch. g New Abr. of the law 59, 60. 

6. P. was ſeiſed of two meſſuages in fee after the death of his 
brother, and had iſſue two ſons and four daughters. P. deviſcd 


perpetuity ; and theſe meſſuages to N. his youngeſt ſon, and he to have 3ol. per ann. 


thie is the ſame 


with Pele and 
Brown's cafe 

in effec, tho 
not in words, 
undi is like tlie 


Cale of Bre:t 


and Rigden, 
and the ap- 
pointee of A. 
tue exccutor 
would have 


taken but an 


eſtate for life. 
| 5 | 
Fearnes Cont” 
Rein, 316. | 


for his maintenance for ten. years after the death of his grandfather, 
and the reſidue of the profits to be applied for raiſing portions for his 
daughters, and if N. die, then he giveth the eſtate that N. had, to his 
four daughters, ſhare and ſhare alike, ind if all his fons and daughters 
die without iſſue, then he deviſes it to his ſiſter in fee. The de viſot 
dies, the prandfather dies, N. enters and dies without iſſue; th: 
four daughters enter; and one takes an huſband, has iſſue, and 
dies. Adjudged per tot” Cur', that here is no eſtate-tail in the 
daughters, and therefore no tenancy by the courteſy in the huſband: 
Hil: 2 & 3 Jac. 2. B. R. Price and Warren, Skin. 266. 

7* J. S. deviſed in theſe words, I give all my freehold and copy. 
hold lards which I have in poſſeſtion, remainder and reverſion, (bt 
hei cin after diſpoſed of) after the death of A. my executor to F. 

his ſon, ard his heirs for ever ; but if he dies leaving no ſon, the" 
to that ſon or fone my <xecyter ſhall think fit to give them to by bia 
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ut will, which ſon or ſons ſo nominated [if B. dies as aforeſaid] Ib id. 68. 
I declare ſhall have my lands, charged notwithſtanding with ſuch — _ 8 
anuities, legacies, and payments as hereafter ſpecified; and for want 5 : 
of ſon of my executor, I give the ſaid lands to the eldeſt of CO. 

charged as aforeſaid; and I give my leaſes to D. and E. in truſt for 

the benefit of my executor for life, and after his death in truſt for all 

my executor's children; and for want of any child or children, 

in truſt for the eldeſt ſon of C. and the truſtees to renew the leaſes 

or change the lives as they ſhould think fit. And if his executor 

did not provide money enough for that purpoſe within a month after 

demand, that the truſtees might mortgage any of the lands of inheri- - 

tance to renew the leaſes, (except thoſe belonging to the a!ms-houſe ), 

and appvi his executor to pay his (the teſtator's) wife out of 

any part of the eſtate (except the alms-huuſe lands, and a farm near 

W. &c.) 2001. a year for life, half-yearly, without any deduction 
whatſoever, and gave ſeveral other legacies , and made A. ( his heir 

at law ) fole executor and reſiduary legatee. B. died an infant 

without iſſue in J. S.”s life-ume, and J. S. died without iſſue ; and 

A. the executor proved his will, and poſſeſſed perſonal eſtate ſuffi- 

cient to pay all debts and legacies, and paid them accordingly, and 

died, leaving the plaintiffs his daughters and co-heirs. C. had two 

ſons, Thomas the eldeſt {now defendant ) and Horatio, who were 

— 524 S.'s death; and the queſtion was, whether Thomas the 


| P 3 
8. In cje&ment, the jury find ſpecially, that J. S. be-ing ſeiſed Fee. in Chor. 


in fee of the lands in queſtion, had iſſue two ſons A. and B. and - po — 


hall be) a female, my next heir ſhall allow and pay to her 200 l. per LA. 


in money, or 12 l. a year, out of the rents and profits of D. and as bf 
ſhall have all the reſt to himſelf; I mean my next heir, to him and in this man 
his heirs male for ever. That the deviſor died, that A. the ſon en- ner: Igwe 
tered and died, leaving iflue but one daughter, the leſſor of the plain- my eldeſt h 
tiff, and that B. the younyer ſon entered, and that A.'s daughter male, and 

entered upon him, and leaſed to the plaintiff, who entered; and that ever, all my 

B re-entered and ejected him, upon which the plaintiff brought lands in ſuch 
this ejectment, er fi, Oc. Adjudged per totam curiam upon 2 place, and 
great conſideration, that the deviſe to A. and his heirs male for if there de 2 


ever, was an eſtate tail, and judgment (a) was given for B. the == 


defendant. E. ꝙ W. 3. C. B. Baker and Wall, 1 lord Raym. rep.185. Ae a: 

ße liver; and the Teſtator having two Sons, the eldeſt of which died in his Life time, (® 
leaving n was Heir General. yet the youngeſt Son went a way with the Land ; 
and that this Caſe, as appears by the Adjournments on the Rolls, was depending for a con- 
ſderable Time, ſo that it ſeems to have been ſettled with great Fudgement and Deliberation ; 
and that in this Caſe there were ſeveral Expreſſions to ſhow the Teſtator never meant that his 
heirs general ſhould take. [*] Not ſo reported in Lord Raymead, for 
there it is ſaid, tbe Deviſor died firſt, and that the eldefl Son enterd and dial. (a) Firſt, 
decauſe it is very manifeſt that the Deviſe to A. the Son was an Eſtate-tail Male; for 
ao in a Drei it ſhall be a Fee, yet in a Will to gratify the Intent of the Deviſor, the Law 
vi ſupply the Words {of bis Body}. Secondly, it is apparent that the Deviſor had a Deſign, 


i a rector gs — 


U 


_ without iſſue 
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that if A. had a Daughter, fe ſhould not have the Lands; for the Words if a Female, then m 
next heir, Kc. ſhall be intended as if he had faid, but if my Son A. bull bave only Is 
female, then that Perſun who would be my next Heir, if ſuch Iſſue Female of A. un, 9 
the way, ſhall have the Land, and to make his Intent more maniſeſt, he gives a Rent ta 
ſuch female out of the Lands which Demonſtrates that he had no Delign that ſhe ſhould 
have the lind, for foe cold not have both the Land and Rent I ing out of the Land, Per Cu, 


1 Lord Raymond's Rep. 186. in 8. C. — As to the Objection that Z. is Mal., but „ 
heir for A.“ s er, the Leſſor of the Plaintiff, is right Heir to the Deviſor; (and Hyubu,s 


ſays, that no man can take as Purchaſer by the Name of Heir, but be tbo i; rieht Heir , 
the court anſwered, that this is generally true where the Dev ſe is ta the right Heirs FI. 8. 
&c. without ſaying more, but if the Party takes Notice that he las a right Heir, and 
ſpecially excludeshim and then deviſes it to another by the Name of Heir, this ſhall be a ſpecial 
heir to take, as 1 Vent, 381. the Caſe put by Hale. C. J. 15id. 187. in S. C. | 
1 Lord Raym. ; 
505. 9. A. the father, having iſſue a ſoo and two daughters, deviſed 
N _ the eſtate in queſtion to his ſon and his heirs. Provided never. 
1 — C. theleſs, that if the ſon ſhould die before he comes to the age of 21, 
Jays, the fa- or without iſſue of his body, then it thould go to the teſtutur's tu 
ther deviſed daughters. The father dies; and the fon hves to the age of 21, 
the lands in and makes his will, and deviſes the eſtate to the plaintitf. And 
l his will was atieſted by the plaintiff the de viſce, and two otlier wit- 
heirs for ever, neſſes, and then the ſon dies without iſſue. And whetber the lau- 
but if it ould tiff, who claimed under the will of the ſon, or the deſendart. wit 


ſo happen claimed under the daughters, had the belt title, was the que ſiion? 
— And the court inclined againſt the plaintiff, viz. that the ton had 


but an eſtate-tail, and fo the deviſe iu the daughters took efiect, the 
of his body, or ſon being dead wtihout iſſue; for tho? it is deviſed to him and his 
beforeheſhould heirs, yet the laticr words, if he die without iſſuc, make it an 


9 eſtate · tail; for A. 's meaning ſe-ms to be plain, that if the fon had 


then he devi- iſſue, that iſſue ſhould have it; if not, it ſhould go to the darghters. 
ſed the 1 Mich. 1699, in B. R. Helier and Jennings, 1 Freem. rep. 509. 
miſes to be | | ? | 17 


equally divided between his two daughters, and their heir for ever, And it was inſiſted that 
the ſon had all the fee in him, and therefore might well deviſe to the plaintin, tur tlie 
word (or) ſhall be conſtrued (and), ſo that the remainder could not veſt before the fen 
died without iſſue, and under the age of twenty one, and cited Soul le and Gerrard, Cis. 
K. 525. Moor 422. as in point. But per Holt C. J. there i- no neceſſity to conti 
(or) as and in this caſe, and the caſe of Soulle and Gerrard was adjudged to be au 
eſtate-tail, And here it may be it was the ſath-:r's deſign to reſtrain the marriage 44 
his ſon before the age of twenty-one years, but to that point the court gave no politi: 
opinion— but upon the ſecond point, i. e. whether the ſon's will was a good will Within 
the ſtatute of frauds, &c. the deviſec being one of three witnelles, the whole court ver: 
of opiaion to give judgement for the deſendant, but adjourned, Lid, 507. —1 Frecm. ich. 
510 in 8. C. held clearly per cur', that the deviſee could be no witne!s.—Calcs in 2. 
R. Temp. W. 3. 26. Hilliard and Jennings, S. C. with the didn of Holt C. J. abou 
the words (or) and (and), an Holt denied the cafe of Soulle and Gerrard to be lau .— 
Judgment pro def” on the ſecond point Niſi Cauſa, which was attzrwards made abſolute, 
Idid- 277 ——Carth. rcp- 5 .. 3. C. but not S. P. e 


I Salk. 233, 10. A deviſe by a father to a ſecond ſon (aficr the death of th: 
Trin. 11 W.3. teſtator's wiſe) and his heirs for evcr. and for want of ſuch heirs, 


* then to the right heir of the teſtator, is an eſtate tail. Per tot 
Ind Raym. Kur. — But had the deviſe over been to a ſtranger, the ſecond fon 
568. Trin. would have taken a fee-fimple, and conſequently the deviſe over had 
1709. 8. C. been void. Per Holt C. J —Trin, 1560. B. R. Nottingham and 
Per Holt C. . | Sf 


Jennings, 1 Will. rep. 23. 

Gould, J. the I. One dcviſes to A. ſor life, and if A. die without iſche, 
ſ:cond fon then to his (the teſtator's right heir, this is an eſtate-rail., tor 
lias an ettate where the deviſee over was heir, there muſt have been a molt ge- 
32 fee-tail— Comyn's rep. 82, S. C. adjudged according ly. 


J. Turton and 


the u 
pray 
kurt! 


tende 


by the 
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* cefſary implication that H. the firſt deviſee ſhould have an eſtate-tail, 
decauſe the teſtator's heir was excluded from taking till A. the firſt 
deriſee died without iſſue. Per Poevell in the caſe of Bampfield 
and Popham, Hil. 1702, 1 Will. Rep. 57. 
12. Deviſe to 4 for life, remainder to the firſt ſon of A. in tail 

male, and ſoon to the tenth fon in tail male, and if A. die without 
' iſſue male of his body, remainder over; alſo by a codicil, the de- 
riſor recited whereas he had given an eſtate-tail to 4. 9c. Ob- 
jeted that by the codicil the intent of the deviſor appeared, and 
that by the will A. had an eftate-tail ; for he might have poſthumous 
children, and more than ten ſons. Sed non allocatur ; for per cur; 
where a particular eſtate is expreſly deviſed, we will not by any ſub- 
ſequent clauſe collect a contrary intent, inconſiſtent with the firſt, 
by implication ; and therefore they conſtrued © dying without iſſue 
male,” a dying without ſuch iſſue male, and faid there was a mighty =! 
difference between a deviſe to A. and if he die without iſſue; then 1 
to B. and a deviſe to 4. for life, and if he die without iſſue, then | | . 
to 3. Adjudged per lord keep. Wright, Holt, and Trevor Ch. J. [a] Th is cate [2 f 
Hi. 2 Ann. in Chan. Pupham and Bamficld (a), 1 Salk. 236. - + eg [FM 
The caſe in truth was, a deviſe was made to A. for life, remainder to all and cvery fon. | LW 
and fare of hir body, [which material words are dropped by Sall.] who therefore would 1 
il be intitled to take before the remainder man; ſo that here being a deviſe ta oll the fons, 1 
there was no occaſion to conſtrue it an fate tail, in order to fulfil the intent of the teſtator. | 
Per Reywond Ch. J. in the caſe of Shaw and Weigh, Eaft. 1 Gee. 2. in B. N. who faid, 


he had ſeen the caſe. Fitz-Gibb. Rep, 26. and Bampficld, 1 Vol. Ei. Ca. | 
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Hr. 108. Ca. 2. is not S, P. | | 
13. Deviſe to 4. the teſtator's wife, for life, and then to be at her 309 
diſpoſal, provided it be to any of his children, if living; if not, to 8 
any of his kindred that his wife ſhall vleaſe. The teſtator dies, leav- 
ing iſſue à ſon and a daughter. A. the widow marries D. and they | 1 
by leaſe and releaſe, reciting the te ſtator's will, grant the premiſſes | 
in queſtion to truſtces and their heirs to the uſe of 4. for her life, ſans 1 
waſte, remainder to the uſe of C. the teſtator's daughter and the heir 
of her body, remainder to the uſe of D. the teſtator's ſon and his - "Fi 
teirs. 4. and her ſccond huſband levy a fine to theſe uſes. All of = | 
the judges were of opinion, that by the will A. the teſtator's wife has 1 
but an eſtate for life, with a power of diſpoſing of the inheritance (5, Id 
and that the conveyance by way of leaſe and releaſc is an ua tho! [5] Lucay's | | 4 | 
mbroper execution of the power; and affirmed the judgment in Rep. 31, 7r, = 
C. B. Trin. 1111. Tomlinſon and Dighton, on a writ of error * Ann. ö 
* a judgment in C. B. oa a ſpecial verdict in ejectment. 1 Vill. ord- — Rue | is | 
9149. 3 | | Cur' in B. R. 1 
14. FJ. S. by his will deviſed lands to four perſons and their —1 Salk. Fa is: 
heirs for payment of debts, and afterwards to the uſe of them and 246, Eaſt. 10 141 
their heirs; after which by a codicil he deviſed, that his will ſhould rr 2. E. 8. 14 
land, ſaving that when his debts were paid, A. who was one of the : 2 e 6 $5 
four deviſees in the will, (ould have his ſhare of the lands to him- o n | 
ſelf for life, with a power (c) to make leaſes for ninety-nine years, (wich any cer- 
determinable on three lives, remainder to the heirs male of the body tainty] from 
of 4. remainder over; 4. levied a fine, and ſuffered a recovery to 8 power of 
the uſe. of himſelt and his heirs, and brought a bill for a partition, ms green by 
praying that the other three might join in a conveyance of a divided that no eſtate- 
tourth part to him ja fee; and the cauſe coming on to be heard 26 tail was in- 
ended; in regard ſuch power of leaſing is more beneficial than that given to teſtator in tail 
by the Stat. Hen. 3, per lord Haricort. I. 145. 85 | 
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ord keep. reverſed that decree, and decreed an eftate tail to be 
a © it 
but 


- item, my will & that after 


| of ber ſon my couſin Chriſtopher Bale, for and during the term of bis natural life, with the lit: 


| everedeclared to lets the uſe of Chriſtopher Bale the ſen and his beir: after the death of bis wolle. 


zog Deviſes. „ 

ly 1769, before C C. his lor/bip was of opinion, that 4. 
2 only, with remainder to his fuſt, K 
in tail male, with remainder over.—Afterwards lord keep. Har- 
court, on a rehearing, held it an eſtate tail Cd in 4. (and fo bar. 
rable by a fine and recovery) but decreed 4.”s fourth part to be 
conveyed to him and the heirs male of his body, remainder over, 
Sec. that being thought more by A.'s counſel than an eſtate 
in fee. BAH. 1711. Bale and Coleman (e), 1 Fill. Rep. 142. 


| | \ / 

(4) Secus in caſe of articles to ſettle an eſtate on A. for life, remainder to the 
heirs male of his 3 this being an agreement to do a future act, and in which the iſſue 
are particularly and upon as 1 Per Harcourt C. 1644.) 
2 Vern 670. Faf. 1711. Baile and „8. C. fays, it was a deviſe of lands in truſt for 

i his deceaſe in truſt for the heirs male 


X after 
of the body of A. la be begotten. Lord Chan. Cowper decreed the truſtces 
A. and to his Wc. ſons in tail male; but 13 


imitied 
5 


ould e, bis deceaſe ſoll and diſpoſe Al 
berge all bir debts ; and then declared. 


bis heirs end A. Toth of the ſaid June, the teſtator made a codicil in theſe werds, 
my debts and legacies are paid, and a dividend made of the remaini: 
of my manors, &es by an! between the ſaid W. Coleman, E. Bale and W. Bogan, and ther 
heirs and aſſigns, that notwithflanding the expreſs words in my will to E. Bale, and ber beir ari 
Men, for cver, I do bereby declare, and my will, intent and meaning is, and my deſire is, 
that it be ſo taken and confirued in law, that that part of my ſaid manors, &c. which ſal. 
bappen to fall for the ſtare and dividend of the ſaid E. Bale, ſtall be and remain to ſuch wſes, intent: 
end purpoſes as are bercin dſter mentioned, and no other uſe whatſoever, i. % To and for tbe 
end beboof of the ſaid E. Bale, for and during the term of ber natural life, with peter of letting, 
/ etting and leaſing all or any part of ſuch ſhare or dividend for ninenty-mine years, dcterminable upe: 


ene, free, or three lives, either in poſſeſſlon or reverſion 3 and after ber deceaſe, to the uſe and bebuy 


power of letting 5 and aficr the deceaſe of the ſzid Chriſtopher, then to the uſe and beboof ) 
| the beirs males of the body of the ſaid Chriſtopher, lawfully to be begotten : , and for defi! 
of ſuch iſſue, to the uſe and behoof of the ſaid William Coleman and William Bogan, th:ir fer: 
and ever, equal'y to be divided between them.——Some ſhort time after the teſtatot 
died, and there being a defect in the will by not enabling the ſaid Joa Legaſſict to act a. 
truſtee for the fourth part deviſed unto the ſaid Milian Bogan, an infant, and to ſell the 
ſaid eſtates, the teſtator dying much in debt, and his lands being moſtly mortgaged, 2! 
act of parliament was in the 2d of queen Anne paſſed, enabling the faid William Colina 
ud other truſtees to make ſale of the lands for the payment of the debts and legacics ©! 
teſtator; and aſter the payment thereof, the ſaid ac did direct that the ſaid Willis 
Coleman, Elizabeth Bale and Jala Legaſſick, and the ſurvivor of them, ſhould make 3 
diviſion of the overplus, according to the directions of the will. But no notice is taten 9 
the codicil in the ach. In Hil. 1 Ann. a fine was levied by Elizabeth Bale and ber huſband,  * 
moiety of all the teſtator's to T. Bow2age, in order that a recovery might thereupon be ſuff-rel"! 

| bar the eftate tail limitedto hriſtopher Bale, be ſon end the beirs mak of bis body; and accordingly 
| a precipe was brought by F. S. againſt T. -Fowdage, who vouched Elia. Bale, md 
Cri Bale her ſon, who vouched over the common vouchee ; and this fine and ret 


Net At this time none of the debtzzand legacies of the teſlator were paid, or but to — 
| am 
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cunt of 120 Bit the debts being all now paid, C. Bule the fon preſered his 


againſt Coleman, his father and mother, William Bogan and Fohn ch, that 
come to a divi of the overplus of the teſtator's eſtate now 1 1 
and Jegacies were paid, and i that there being an eſtate veſted in him and 
heirs 
eſtate 


LE 


ZE 


the death of his mother, by the ſaid fine and recovery, he ought to have 
ſettled in him upon the dividend. Mr. Calemus then preferred his croſs bill 
inſt the * and prays that a dividend may be made of tlus eſtate, and that 
ould direct what eſtate ſhould be limited by the divifion-deeds to the ſaid C. 
inſiſting that his eſtate was but in ———_— after the debts and legacies 
a dividend made; and that the words in the codicil did declare a truſt of the 
rs, Bale's ſhare, which when it comes to be put in execution by a court of 
executed according to the intention of the teſtator, expreſſed in the codicil, 


1 


Er 
= 


it 
F 


FEE 


| ife, with power of letting and leaſing, as aforeſaid; remainder to the tos 
aid C. Jal-, and to the heirs males of ſuch firſt, c. ſons; Ava over 
tothe ſaid William Coleman and William Bogan, and their heirs, e. Upon the hearing, 
Coreper C: declared his opinion for the plaintiff Colman, and directed that an account 
ſhould be taken of the teſtator's eſtate, and that what remained ſhould be divided into 
four parts, and that the fourth part which ſhould fall for the ſhare of Mrs. Bale, ſhould 
be limited to the % of ber for life, with ſuch power of leaſing as in the codicil; and after ber 
deceaſe, to the uſe of C. Bale ber ſon, during bis natural life, with the like power of leafing ; and 
after bis dec: aſe, to the ft, & c. ſons of bis body, remainder to William Coleman an William 
was rcheard before Hur.ovrt L. K. upon the plaintiff Bale's petition, and his lordſhip 
directed that Mrs, Balc's divided fourth part ould after her death be conveyed to the 
Dale, in tail; and lord Couper | 


5 
8, 
F 


2 


declared, that the eſtate ſhould be divided into four parts, one moicty whereof was to 
belong to the ſaid William Bogan; for tho' the words here ſeem to imply that this cſtate 


ought to be divided into three parts, yet they have relation to the will itſclf, and by 


that it is expreſly ſaid, that the eſtate ſhall be equally divided amongſt Coleman, Hale, Bogan 
and Legafſich, As to the ſecond point, his ler i ſaid, that a diftin&tion would govern 
this caſe, i. e. when an eflate vas executed, and when it was only executing ; and therefore if 
in this caſe a deviſe bal been to the ſon for bis natural life, with ſuch a poxoer of 7 as aforeſaid, 
and after bis deceaſ., to the beirs males of his body, this Trould have bern an eſtate- tui in the fon 
txccated; for tho the party's intention was plain that he ſhould have an eſtate for life only, 
yet the law ex cuting theſe two limitations into an eſtate - tail, equity will not interpoſe, 
dut as the tree falls ſoit muſt lie. But en an effate wur only exerntory, and ſomething 200; 
to be done before any eflate could be er executed in the” party, this court will direct the 


tenveyance, not that it ſhall be in the words of the will, but according to the intentien of the 


. Now in thiscaſc, after the debts and legacies paid, the deviſe is to Mrs. Bale and 


. and aſſigns, of one fourth part in common, and when this diviſicm, directed to 


be made, is compleated, the limitation to the ſon is fo ariſe out of a divided fourth part, 
tb that the codicil is a declaration of the uſe or truſt of this fourth part, and 2. ze 


words of the codicil be, that it ſball be ſo taken in late, yet theſe words are wet of any weight, ſo as. 


to make this a legal effate executed, And then this being a truſt, this court will direct the 


executing it, and the intent of the teſtator bere Was plain that this ſon ſhould have an Mate for 


life, for it is limited to him during the term of his natural life, with a power of! 

tor ninety-nine years, and goes on and ſays, and after the deceaſe of the ſon, tothe beirs maler 
ef bir body, with remainder over; and as to an objection that was made, that it was the 
intention of the deviſor that this ſon ſhould have an eſtate tail, becauſe he had by the 
codicil a greater power of leaſing than was given to a.tenant in tail by the ſtatute, it was 
well obſerved at the bar, that noſuch inference ſhould be made of the party's intention, for 
that the power of leaſing was annexed to the eſtate for life, and therefore when chat 
eltate was merged by the acceſſion of the eſtate limited to the heirs males of the body of 
the ſon, the power of leaſing annexed to that eſtate was deſtroyed with i:, ſo that upon 


te whole b decrecd us above far in the caſe of a vil! or articles, where the thing iz to 


limitation ought to be after the, death f Mr. Bale to C. Bale, ker ſon during his - 


ems Ad kn. A 
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311 Deviſes. 
executed, the intent of the party ſhall be purſued. A point was ſpoken to 
— the fine and recovery, vis. that the fine and recovery could not 8 
eſtate · tail (ſuppoſing it to be one) it being but a po/ibility or a contingent intereſt aſter the 

d ies paid and a dividend made, according to Pell and Brown's * caſe, * 
no opinion Was given to this point, becauſe the ſine and recovery could not ſignify an 
thing as this caſe ſtood, ſeeing lord Cowper's opinion was, that C. Bult the ſon oughy ü, 
be: tenant for life, with power of leaſing, c. Id. (6) Lord teeper x oi 
faid, that he a great reſpect ſor his predeceſſor, but that he muſt determine cauſ 
according to his on conſcience, and could not agree with lord Cowper*s decree, and added 
that this caſe differed fron; the caſe of articles, where the intent of rhe parties was to * 
regarded; they are to be looked upon as purchaſers, the nature and matter of articles i. to 
fix eſtates in ſamilies, and it would be abſurd to make ſuch a conſtruction of them as to he 
of no eſſect. In the caſe of a deviſe there is no purchaſer, no contract, no family tg de 
provided for ; yet here it is ſaid the intent ought to govern, but then it muſt be a man., an 
certain intent, and not anarbitrary one: it muſt be according as it appears upon the wil! and 
eccorling to the known rules of law; it 13 not to be Ie to a latitude, and as it may be, et at. 
In this caſe there is a deviſe jointly to truſtees till debts and legacies are paid; what if the 

had been charged and ſubjected for this purpoſe, and aſter this the teſtator had 
— in the ſame words as in the preſent will? this court had no power over it. Doth 
2 de viſe of legal eſtate alter this caſe ? it is the ſame as if there had been no truſt. Trif 
in @ will fball have the ſame conflruttion as a court of law could make upon the ſame tur. At 
law it us that C. would be tenant in — is the ſame thing ere, x 
precedent truft will not aller a ut gate. Tbid.——As the deer are admitted tr e uit, 
the ſame conſtruction is v4 made as if there had been ov iginu!!y no truſt. — 
Harcourt lord kcep. in S, C. t Wil. Rep, 143. * Vit 1 Fe. Eg. Cu. 167. P. 
187. Ca. 4. „ 


(e) {4ndJim 15. I deviſe all my lands in B. to my eldeſt ſon; item, I gir- 
the origi to my ſecond ſon C. [and] {c) (all) my lands in D. Allo to my 
daughter A. R. I give 500 l. to be paid as ſoon as may be out of the 
afort ſaid eſtate and premiſſes, and within three years, if it be poſſi. 
ble. Per his honour, the ſecond fon has but an eſtate for life, 
_ chargeable with the 500 J. portion, and granted a perpetual injunc- 
tion againſt waſte in the younger brother. Hil. 17 13. Redoubt and 
Redoubt, 8 Vin. Abr. 217, pl. 8. | 
16. B. having ſeveral freehold and copyhold lands, deviſes * all 
his lands, goods and chattels, to his three ſons, equally to be di. 
vided between them, and deviſes over and above this. 100. to his 
eldeſt, provided he gives a lawful and general releaſe to his two 
younger brothers' ; and by his codicil appoints, that if one of his 
younger ſons ſhould die, or marry in his minority without conſent 
of his executors, then his portion to go to the other younger ſon, 
Per Harcourt C. there being no words of limitation of eſtate in the 
deviſe tothe two younger ſons, they can take only an eſtate for life 
in the lands, and as to the general releaſe directed by the will to be 
given to the younger ſons, that is ſatisfied by releaſing his right to 
the perſonal eſtate without affecting the real eſtate ; ſo the deviic 
over to the younger ſon in caſe of the death of one under age. 
Ec. may be ſatisfied by the perſonal, and the word (por:im) 
properly ſignifies nothing. Mich. 12 Ann. Bullock and Bullacl, 
D „ 
1 J. S. being ſeiſed in fee of land; in JV. by indentures ſettle 
e. vid Þ, the ſame to the uſe of A. his fon for life, remainder to M. his wiſe 
338. C. 11. for life, remainder to the right heirs of A. and dies. . by his 
it work, will deviſes in theſe words, viz. © My lands in V. my wife is to 
d enjoy for her life and after her death, of right it goeth to my 
« daughter E. for ever, provided ſhe has heirs; if my ſaid daugh- 

... © ter ſhall die before her mother, or without heirs, and my faid 
wife M. ſhould marry again, and have an heir male, I bequeat 
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all my right to the eſtate, not thinking I can ſufficientyl te- 
Nr 2 A. the ſon and deviſor died without aging 
y one daughter ſaid E. who died without iſſue, and the 
ſors of the plaintiff are heirs at law to her, to E. the daughter, 
nd cobeirs of B. brother of the ſaid 4. the deviſor. After 4.'s 
b, A. married 7. H. by whom ſhe had iſſue the defendant 
7 J. It was inſiſted that the leſſors of the plaintiff are the heirs at Nez 1 Str. 427. 
l to whom the eſtate belongs, if it is not diſpoſed of otherwiſe ſays; that the 
the will of 4. That by 4.'s will nothing paſſed to the defen. leſſors of the 
4 , for he could not take but by way of remainder, or by way plaintiff claim- 


£ executory deviſe ; and he could not take by way of remainder, . yn as 


-cuſe nothing is deviſed to E. the daughter, for the will does not of the deviſor; 
+ ber any ellate, but only recites the eſtate, which ſhe had be- and the defen- 
ue; for it ſays, * his wife ſhall enjoy for her life, and after her dant claimed 
teile of right it goes to his daughter for ever, provided ſhe have vader the de- 


virs, which is only a narration or recital of the eſtates as they bode oo 


e by the marriage ſettlement ; judgment was given for the plain- viſor's wife by 
;f upon the firſt point; that here was no deviſe to E. and then the # 2d huſband. 
| ſon of M. the wife by her ſecond huſband could not take by 
of remainder. (a) Mich. 2 Geo. 1, in B. R Right and Ham- La] And after- 
%, Compns's Rep. 232, Note; Judgment was given for — 1 * 
. . > ; cr cauſe 

: plaintiff upon great conſideration. — ide P. 338, Ca. 11, this between the 
rk. . ſame ies 
, Biick, 9 Gees 1. ſor an eſtate in Ec, which was purchaſed by J. S. in che name 
aſtees, purſuant to his marriage articles, and which was to be ſettled according to 
Fnitations in the ſaid indentures, and which after the death of A. the ſon upon a bill 
khited in 1765 by A, his wife and E. his daughter, was ſettled upon E. in tail, and 
default of ſuch iſſue, to M. in tail; and it was now prayed, upon a bill exhibited 
the heirs at law of E. that the eſtate in E/:x ſhould be conveyed to them; for the 
nee in 1675 directed the ſettlement to be purſuant to the will of A. but according to the 
bment of B. R. the will of A. did not alter the eſtate, of E. and therefore the ſettlement 
F. in tail, and then to her mother in tail, was an irregular execution of the decree, 
I therefore the truſtees ought to convey to the plaintiff, And the maſter of the rolls 
val theſame opinion, for he thought that E. did not take any eſtate by the will of 4. 
ich did not make any deviſe or gift to her, but only recited that his wife was to enjoy 
for her life, and that after her death of right it was to go (not that he gave it) to F. 
WS (arghter. Ibid. 234. | | | 


18. In ejectment upon the demiſe of E. M. the caſe was : A. 
«din fee of the lands in queſtion, deviſed the ſame to his wife 
it her widowhood, and after her deceaſe or marriage, unto 
. M. and R. S. during their natural lives, equally to be di- 
el between them, and after their deceaſes, then to the next heirs 
e of their bodies lawfully to be begotten, equally to be divided 
reen them; but in caſe either of them the ſaid E. M. and x. 
died without ſuch iſſue, then he deviſed the ſame eſtate to the 
rofl them for life, and after his deceate to the heirs males of his 
. lawfully, &c.” with diverfe remainders over; * proviſo that 
bis ſaid wife or any of his deviſees ſhould cut down or ſell any 
der growing upon the ſaid lands other than for repairs, and ſire- 

d for themſelves and family, and their tenants uſe, to be ſpent 
the premiſſes, that then they ſhould forfeit their ſeveral and reſ- 
ire eſtates. E. M. and R. S. did by their deeu, for them- 
$ anff the heirs male of their bodies, make partition of the ſaid 
le, and that they and the heirs male of their bodies ſhould have 

| hold the lands in ſeveralty, but for no other eſtate than they 
it take by the will.” K. $. levied a fine, and ſuffered a reco- 
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very of the lands alloted to him, and died without iſſue. Def 
dants entered as his heir. Upon the firlt ts Parker. C 
Eyre an ( Powis abſent) clearly reſolved that F. », 

A. 8. had by the will eſtates-tail in common executed in then, 1 

= to 

4 


yre an Pratt 

. them, | 
cauſe the words equally to be divided between them, are ſufficien 
will to make a tenancy in common, tho? they are not ſo inf 

deed ; and that thoſe words being applied as well to the « 
ven to their heirs male as to the eſtates given to them, m 
the eſtates-tail, eſtates in common, and that the tails were exec, 
in them, becauſe eſtates for life being limited to them, bein 
this caſe is a word of limitation, and that the words (after 4, 
deceaſer) were to be taken reſpeQively, i. e. that after the der 

ef E. M. his moiety ſhould go to the heirs male of his body, 2 
afier the deceaſe of R. S. his moiety ſhould go to the heirs male 
his body, and that the proviſo was no proof that teſtator intend 
E. M. and R. . eſtates for their lives only becauſe the teſta 
intended that proviſo to be extended to all his deviſces, and if p | 
and R. 8. took only eſtates fof life, yet their heirs male would 

deviſees in tail, and his own right heirs to whom he gave the fee xc 
deviſees. Judgement pro Qrer. 3 Geo. Thurkout and Peat u. 
8 Vu. Abr. Tit. deviſe, pl. 11. : 

19. A limitation to one to take and enjoy the profits of an eſ 
during his life, and after his deceaſe to the heirs male of his be 
would make an eſtate- tail, where nothing appears that explaingt 

teſtator's intention to the contrary, otherwiſe not. Aſich 5 
1. c. B. White and Collins, -Comyns's Rep. 289. 
20. J. S. deviſes his freehold eſtate to truſtees and their he 
- executors and adniiniſtrators, in tru? to convey the ſame to 3 
life, without waſte, remainder to truſtees during his life, to preſ 
contingent remainders ; remainder to his firſt ſon, &c. ſon int 
male, remainder e big daughters in tail general, as tenants in co 
mon, with power to B. to make a jointure of any part of they 
miſſes, not exceeding half, and if B. die without iſſue, the teſti 

then deviſes the premiſſcs over in fee. Objected, that B. by f 
tue of the words (if he die without ifſue of his body) thould i 

an eſtate-tail, and then it would be in his power to bar the rem 

3 der by a recovery; and this was the rather an eſtate- tail in bi 

(a) 2 0 for that otherwiſe the danghters of H. s Son could never take; wi 

cds cho * would be againſt the teſtator's intention. Anſwered, that here 

no expreſs an expreſs eſtate for life to B. and the words (if he ſhould die ui 

eſtate for life out iſſue) being only words of implication, would not merge 2 

N fu deſtroy an expreſs eſtate for ſife, according ta the caſe of Banic 

7510 hoe. in and Popham. But Parker C. exploded the notion, that words 

a note by the implication thould not turn an expreſs eſtate for life into an ent 

editor tail, and ſaid, that if I deviſe an eſtate to A. for life and after! 

(5) Fide the death without iſſue then to B. this will give an eſtate tail to A. 
2 cording to Sunday's cafe, 9 Co. Rep. 276. (a) but here being! 
Humberſton, mitation upon B. s death to his ſons, and after to his daughters, 

2 Vern. 739. words (if, B.. ſhould die without ifſue) muſt be imended, if 

| Prec. in Chan. ſhould die without {6) ſuch iſſue ; and that as to what was a9 
| 455. 1 Fill, that unleis theſe words were to create an eſtate - tail in B. bis 
* Rep. 33%» daughters could not take, his lordſhip ſaid, that it did not appes! 
4167. . ca. teſtator intended that B”s ſon's daughter ſhould take, i! * 

5 a teſtator might think that on R.'s dying without iſſue male, his be 

and family would be determined, for which reaſon he mis"! “ 
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. aver to the daughters of B. himſelf; beſides, the ſon of B. would 
> renant in tail, and when of age might by docking the intail 
. the premiſſes to his daughters. Hi. 1719. Blackborne and 
Lay: e. econt', 1 Will, Rep. Goo, 605, 606. 
11. J. S. ſeiſed in fee of a real eſtate and poſſeſſed of a per- 
nal eſtate, by will gave one third part of all his eſtate whatſoever 
phis wife 4. and deviſed to his fon B. and his heirs two thirds of 
I his real and perſonal eſtate, upon condition to pay his debts, 
tymond, and Eyre chief juſtices, and Jekyll maſter of the rolls, 
About difficulty, held, that by the deviſe of a third part of all the 
Anor's eſtate whatſoever, the lands did paſs, as well as the 
perſonal eſtate, by virtue of the word (whatſoever) ; but they con- 
wired that the wife ſhould have but an eſtate for life therein, the 
cord (eſtate) being rather a deſpription of the thing itſelt, than 
he teſtator's intereſt in it ; and by the next clauſe it appeared, 
ad where the teſtator intended to give a fee, he took care to, "CPM 
the word [Heir] to the word [Eſtate] [a]. Hil. 1721, at Q Purſer 
te cayncil, Cheſter and Painter, 2 Will. = 335- Idbeton and 
p. 302- Ca. 23- where the deviſe was of all my eſtate to A. for life, and 
1 D. after her death, he taking the teſtator's name ; and if he refuſed, to M. B. ah 
ter heirs for ever. The maſter of rolls held, T. D. took only an eſtate for life, but 1 
Dec, 1935+ Id. Talbot was of inion T D. had a Fee, and varried the dec ree at the rolls 
22. J. S. was ſeiſed in ee of the legal eſtate of lands in H. . 
nd only of the truſt or equnable eſtate of lands in 8. which he 
had formerly purchaſed in the name of his brother T. S. and which 
1 his ſaid brother's death had deſcended to his ſon W. 8. (the 
xfator's nephew). J. S. by will charged all his eſtate with the 
went of his debts, and directed ſaid W. S. his nephew and 
uſtee, to convey his lands in S. to the uſe of his will; then he 
leviſed all his lands in 8. and H. to ſaid W. S. for life, and after- 
vuds to the firſt ſon or iſſue male of his body, lawfully to be begot- 
ten, and to the heirs male of the body of ſuch firſt ſon, remainder 
o W. S.'s ſecond ſon, and his heirs male in tail, (not carrying 
fre limitations over to his third or other ſons) and then comes 
this clauſe, viz. that .immediately after the death of the teſtator's 
tephew W. S. without iſſue male of his body, the premiſſes 
ſhould go to truſtees for charities. Afterwards W. S. ſuffered 
2 recovery, and died without iſſue; and whether the recovery (5) By whick 
dured the charities was the Quits ? and upon an appeal from order the 
a order [o] made Feb. 10, 7 Geo. 1. by the barons of the exche- 28 
quer to the houſe of lords, all the lords agreed that as to the lands — 
n H. wherein the teſtator had a legal eſtate, the recovery was plea (e) to an 
clearly good, and barred the charites. But as to truſt eſtate in information 
8. the order of the court of exchequer was reverſed by a majority, * oo _ 
the eſſect whereof was only to reverſe the plea allowed by the ex- 3 
chequer, and ſo did only put the reſpondents to anſwer over given by ine 
vitbout. determining the right any ways againſt them. [c] Mich. will of J. S. 
1721. attorney general, at the relation of Folk and Battley, 2 2 - 
pellants, and Sutton and Payman, reſpondents, in Domo Proce- herein he 
tum, 1 Will. rep. 754, 765. dad only the 
Treft or equitalle Intereſ!, and out of the Lands in H. wherein he had the I, Eflate. 
. (9) Frog The e who — _—_ 2 L Er W. gl 
e Teflator : Nephew, enant in Tail * e Will, u c ec , and 
bed thereby barred the Ln Sid. x c] In — of the oder —_ by 
the Houſe of Lords, the Defendants anſwered, and on 29 Jan. 1732. the Cauſe by the 
Name of the Atterney General v. Young et al { Paymon being then dead]! came cn in the 
Exchequer, where the Barons decreed, that the Recovery ſuffered by t. S. of th- 
{ruſt Eſtate was void, being cer:trary to the 'I'rult created by J. S. „ Will; and becauſ- 
Fete R. d been no Couveyance of alle Premiſes in 0. e Irv: 1 nan to the Dire - 
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3 14 Deviſes « | 
tions in the Will of J. S. Defendants to convey to the Truſtees for the Chart 
awarded a perpetual Injunction to quiet them iu the Poſſeſſion ; but in 7. 
Lands in H. (ina which the Teſtator had the ia Eſtate the Court retained he 12 
mation, with Liberty to either of the Parties to aſcertain their Title by Trial _ nfor 
upon which the Suttons who claimed under the Recovery] brought their Fie Roe, 
Scacc*, and the Jury found a ſpecial Verdict, vis J. S. 's Will and all fads neceſſary , 
bring the Matter of Law before the Court, and in Eaffer Term 1737 the ſpecial 92 
was argued; in the Term following the Court gave ju t for the Leſſors of 
Plan: iff, being of Opinion that /. S. the Nephew, took an Eftate-tail in the 1 5 

; he Court ordered the Tenants t andy 
in H. and on 22 Fune 1737 · 0 o attorn to the Suttens. 1 Wy 
Rep. 766. in a Note, Vn. Abr. Tit, Deviſe (B. b) by Way of Note to Ca. 22. 3 C 
reports it thus: Deviſe to B. for Life, and after his Death to the firſt Son of B. or I, 
Male of his Body, and to the the next Heirs Male of ſuch firſt Son, and for Want of ſu 
Iſſue, to the ſecond in like Manner; but goes not to the third or other Sons. R 
that the ſaid B. nor the Heirs Male of bis Body, ſoall not commit Waſte, or defcat the hd 
ties or charitible Bequeſts in this Will, and then deviſes Annuities to two ſiſters, and * 
their Death the Truſtees ſhould apply the annuities to certain Charities, Adjudged in, Sc. 
that this vs un Eflute-tail, 20 Dc, 1720. afrm:d i» Daw. proc. Cits it as from z 
M3. Tab. S. C. cited arg in Fitz Gibb, Rep. 13. thus: Deviſe to B. for Life 
and aſter his Deceaſe to the firſt Son of his Body, and the Heirs Male of ſuch firſt Son 
and fo to the fourth, Remainder to his Siſters, provided that B. commit no Waſte, and 
after B. s Deceaſe without Iſſue of his Body, to a Charity. Adjudged and affirmed in D:s 
Proc', that B. had an Eſtate- tail S. C. cited 2 1 Mol. Caſe. in Law and Fi, 
257. by the Name of Sutton and Sammon, Hil, 7 Geo, I.—— Sutton deviſcd his 1.ands 8 
7. S:t'on for Life, Remai nqer to bis firfl Sen in Tail, and if T. Sutton and bis Wif: flu 
die without I e Remainder to Charitable Uſer, A Bill was exhibited 5a Scare? to eitabliſh the 
Charity, and the Defendant plead- that 7. Safran ſuffered a Recovery, and declared th: 
Uſes to himſelf and his Heirs, which Plea was allowed: "Tis true, that upon Appeal to the 
Houſe of Lordi, the Defendant was ordered to anſwer, but it was on foot of being a Deviſe to 
2 Charity; and tho! the 'Veſtator might intend it for a Chi: ity, yet ſince by Operati-n dl 
Law it was an Ellute- tall, that muſt be obſerve, Ii. 238. S. C. cited arg Fur; 
Rez. 66. under the Name of Sutton and Pum..n, | | . 

15 2z3. A deviſe, that if W. the eldeſt ſon of the teſtator ſhould 

315 happen to die without iſſue, that then, and not otherwiſe, after W. 

| death, he deviſed it over to his fon R. and his heirs. Held tha 

| (a) Vide f W. took an eſtate-tail by implication. Trin. 9 Geo. 1. C. h. 
5 — 4 Walter and Drew et al', (a) Comyn's Rep. 372. : 

1 Vent. 231. 24. A deviſe to his ſon for lite, et non aliter, and to his ſons, 

S. C. cited per was adjudged an eſtate for life only in the fon. Arg' Trin. 172;. 

Hale Ch. J. in the caſe of Shaw and Weigh, 1 Mod. Cafes in Law and Equiy 
5 | | | | 

25. A. deviſed to E. and C. during their nataral lives, equally 

to be divided between them, and after their deceaſe to the next 

| heirs male of their bodies, but in cats either of them die without 

ſuch iſſue, tlien he deviſed the ſame to the other of them, and after 

his deceaſe to che heirs male of his body, and for want of ſuch iſſue 

of both of the1, then he devided over to others, with a provilo, that 

if any of the deviſecs cut don timber, unleſs for neceſſary bootes, 

they ſhould forfeit their eitates. This Was held to be an eſtate 

til in B. and C. notsithſtanding the eſlate was limited to the nex! 

fi) mil. Mr. he'rs male (4). Cited by Ferteſcue J. as the cafe of Seagrave 20% 

Forteſcue Miller, 12 Geo. 1. Forteſc. Rep. $;. 5 


favs this was g | T | 
the un nimous reſolution of the cov of C. B. when the lord Chancellor preſi ded thete 


anl ws as he (Forteſcue J.) heli, to the ſat isſa ct ion of all Weſtminſter-1all; and win 

this cauſe was brought into B R by writ of error, that court ſeemed to be of the ſamt 

„nlaion; but as to the points of the pleading, being in 2a f:rmeden, theſe were debat 

dat no queſtioa made as to the limitation of the eſtate. Itid. 25. 51. 
| 26 J. 


155 De viſcs . hs 3 5 
26. J. & deviſed lands to B. for his life, and after his deceaſe to 2 Str. Rep. 
je heirs males of the body of the ſaid B. lawfully to be begotten, 709. 2 


ad his heirs for ever, but if B. ſhould die without ſuch heir male right the 
ten he deviſed them over. The judges were all unanimous of opi- demiſe of 
ipo, that this was an eſtate- tail (c) in B. and judgment, on a ſpecial Liſle, and Ful. 
«di& in ejectment, was given accordingly, Nov. 18, 1726, in len & al“, S. C. 
R. Goodright v. Pullyn et al', 2 Lord Raym. Rep. 1437. () For if 
bilbert's Law, 47. 9 95 lands are de- 


viſed to A. ſor 
J tho the words without impe, 
ature, and after his deceaſe to bis heirs male, A. thereby takes an eſtate-tail, and this is 
ed ſo firmly ſince the caſe of King and M-lling, 2 L v. 59. that it is not to be diſputed; 
ir the word beirs is properly a word of limitation, and therefore if lands, Cc. by 
nh are conveyed to A. and bis iſſue male, or iſſue f:maſs, he takes 12 gflute- tail; but 
22 will, a deviſc to A. for life, and ofter bis deceaſe to bis iſſue, without more, will 
ary an eftate-tail to A. fo that iſue is ſometimes a word of purchaſe, ſometimes of limi- 
n (a), according to the different penning of the will. Per Cur', Ibid. 1440. The 
art alſo he ld, that the ſubſequent words as Lis, and if be dies without ſuch heir male, are 
ſufficient to reſtrain and alter the operation of the words bcirs, male, and ſo 
iy them as to make them a deſcription cf the perſon. Forteſ:te J. thought 5, in 
ian conſtruction, would properly refer to B. but as to that the other Judges gave 
Opinion ; but they all held, that the Operation of plain and clear Words and a ſettled 


the laſt at leaſt to be. In Effect, the Words Heir: Males muſt be rejected to make 
van Eftate for Life only in B. Thid. ME, Rep. ATich. 13 Geee 1. 8. Co lays, 

Queſtion was, whether by the Words of the Will F. had an Eſtate-tail or for liic 
ied to him? and it was ſtrongly objected fot the Plaintiff, that it was an Eſtate tor lite 
hq; for by the Words his heirs, were meant the Heirs of the iſſue male; and that tho 
words heirs male were generally put, and in the plural number, yet it was ſaid onc 


r male of his body was only intended, and that appeared from the ſubſcquent clauſe, 


. andif he ſhould die without ſuch heir male, which is in the ſingular number: But 
' cont*, for they ſaid, it was very true if this was ſo, that one iſſue male was only 


the ſame diſtinction as there is in Shelly's caſe, 1 rep. 104. between a remainder 
a limited upon an eſtate for life, to the heirs male of the body of the te- 
t for life ; and where ?tis only limited to the heir male; for in the firſt place, they 
the heirs male take by deſcent, and conſequently the firſt perſon who is to take has 
late-tail; but in the other caſe, the heir male of the body of the tenant ſor lite takes 
purchaſe, and the firſt perſon who is to take has but a bare eſtate for life. But in 
preſent caſe, the court ſaid, the words were properly words of limication ; that if 
ewords had been in a deed, as they arc in a will, it would have bren beyond all 
Mon that an eſtate-tail had paſſed to the firſt taker : and they laid it down tor a 
; that words in a will ſhall give the very ſame eſtate as ſuch words in a deed would, 
6 the intent of the par:y can be diſcovered to the contrary. Accordingly they ad- 
xd that B. took an eſtate-tail, remainder to his heirs in fee. 1 Barnard. rep. iu 
. 6. 13 Geo, 1.8. C. in totid.m verbis with MS. rep. (a) But the word ery 
word of limitation, unleſs there are other words which confine it to a particu- 
Fon, as the words, next, eldeſt, &c. (vide Archer's caſe) and with ſuch words added 
bn can never be a word of purchaſe ; but it hath been held that the word iſſue 
de conſtrued either way. Per. Id. Ch. J. Raymond and Forteſc a J. Str. 73 t. 
9p _ and heir male are amn cullefiive, & ex vi termini take all the hon 
ec. 1d. | | 


An eſtate was deviſed to two ſiſters and their heirs, and that 
(who were the teſtator's daughters) ſhould die without 
then the teſtator gave his eſtate to his brother Thomas. Upon 
dal verdict the queſtion was, whether this was an eſtate in fee 
tail to the daughters? For if it was in fee, it was a joint 
o but if in tail, the iſſue muſt take by moieties. Co. Lit. 182. 
| the court ſeemed to be of opinion, that it was an eſtate- 
u the two daughters, and took this difference, that where in 
i deviſe the remainder over is limited to a relation of the de- 
% it ſhall be conſtrued an eſtate· tail in the firſt deviſee; bat 


if 


of waſle are added er, with à forcer to make a 


ue of Law would not be defeated or broke into by wncertaia or doubtful Words, wh:ch they 


, B. could be only tenant for life, and the remainder man a purchaſer, aul they 
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che ſaid words 


che viz. ang fendant claimed under B. who, after a ſurrender by his mother oft, 


id ron ela- be barred, and alſo the remainder to the right heirs of his father, 


muſt be taken to the plaintiff. Per tot Cur', B. took only an eſtate for litc, a 


other, and the intent was moſt maniſeſt that the deviſor in all the deviſes of the land 


of S. ſhoull take an eſtate to himſelf and the heirs of his body, the remainder to the he 


316 Deviſet. 


if the remainder over be limited to a ſtranger, it (hall be coat 
» Lord Raym- © eſtate in fee, and the over-remainder void. Cro. Jac. 41 * 
rep. 1861. Roll. Abr. 126. 3 Lev. 70, 102. Salk. 233, 235. but adjourned | 
8 C. fays, it Mich. 13 Geo. 1. in C. B. anon. MS. Rep. Gilbert's Lay 47 
mas iaſiſted 28. J. S. deviſed port of the lands in queſtion to his wife for li 
for the defen- and after her deceaſe to his ſon B. and his heirs lawfully to be be 
b eſtate gotten» that is to ſay, to his firſt. &c. and every other ſon and { 


— g- ſucceſhvely, lawfuily to be begotten of the body of the fad , 
y 


ven to B. 
ms fively, lawfully iſſuing, as they ſhall be in ſeniority of age and pri 
33 _— rity of birth, the eldelt always and the heirs of his body wh | 


cores after, other part of the lands to his wife for life, and after her dect 


and the ſubſe... ſaid B. and to the heirs of his body, viz. to his firſt, de. 


in the other and ſons in manner aforeſaid, and for want of ſuch heirs, then 
deviſes, ean- the uſe of his right heirs for ever. And in the fame manner of er 
— _ preſhon he deviſed five other s of his lands, by diſtinct cla 
eſtate — life in his will. The deviſor died, and left his widow and three for 
in B. with I. his eldeſt, R. his fecond fon, and ſaid B. his youngeſt fon, 

intails to his R. and faid B. all died without iſſue male, and only R. the ſecu 
fons fucceſ@® ſon, leſt M. the wife of Fowler, (his onl daughter and heir, and 


fively, for right heir of the deviſor) who were leſſors of the plaintiff. Thed 


che other de- eſtate for life to him, ſuffered a recovery to the uſe of him and h 
viſes tothe heirs, and of the ſeveral parcels of lands, and conveyed to Warn tie den 


pr. Sa 5 under whom the defendants claimed. The fingle queſtion was, ut 
the expreſs de. ther B by this will was tenant in wil, or only tenant for life? lf} 


viſe to . was tenant in tail, then by ſuffering the recovery, the eſtate-tail wor 


catuy, for der der which the leſſor of the plaintiff claimed. But it he ves 


Cur*, the ; 
8 wil! tenant for life, the recovery would not affect the reverſion deſcends 


together, and judgment was given for the plaintiff, 18 Nov. 1729. Louweu 


- 2 — Davies et al' in B. R. MS. Rep. Gilbert's Law 47 unn or 


other clauſes were not contrary; but explanatory of what heirs of the body of B. the c 
for meant, and judgment was given for the plaintiff Nov. 18, 129, by the unaria 
opinion of all the judges: Ibid. 1562-—2z Barnard. rep. in B. R. 28. Law and Vi 
and others, S. C, ſays, it was (ist“ a7”) inſiſted that the words under the viz. ſhoul: ref 
the general deſcription of the word heirs to figniſy male heirs, and to give B. an eitie the dem 
tail-male But the three juilges, Page abſent, were clearly of opinion, that the uαfed of 0 
der the vize aſcertained the general deſcription of the former, and explained the mea Fr 

of theteſtator to be, that B ſhould have a bare eſtate for life, the remaind. r to he "ſl Aue 
in tail: They thought the caſe cited for the defendants out of 2 Ven. (Legate an? 
well, Vol. 1. Eq. Abr, 394. Ca. 7.) diſtinguiſhable ſrom this, for there the words 3ſt 
ay of limita: in; here the words explain one another. Ju e Reynolds ſaid too, that! 
caſe in Cro. q, 248, dil not come up to this; for there the deviſor intended that the 


queſtion deGgne| to give B. only an eſtate for life, and not an intail, and the viz. audt was to 1 


of the dody of the father, which would be a different eſtate from his taking the wi le #4 
meral heir of the body of his father- Accor{” the court give judgment ſos the plaintiff. Þ 
230. Cites Salk. 236.—Fitz Gibb. rep- 112. adju%ged an eftate for life only in b ent def 


$:9- M. 3 Geo. 1. Law and Davies, S. C. W42 


29. I deviſe my lands to A. for life and after his deccaſe rem 
der to the heirs male of the body of A. and to the heirs male of li 
iſſue male. The chief juſtice was of opinion, that theſe wands e 


veyed an eſtate- tail to A. and ſud that the ſettled diltinct Y 


ler to hi 
2Ceviſe 11 


the word heir is in the ſingular number, and a limitation made 


he iſue of ſuch heir, the word heir is conſidered as a word of 
4aſe, and a deſcriptio Perſonz; but wherever the word (heirs) 
- the plural number, and a limitation made to the iſſue of ſuch 
-« the word heirs is conſidered as a word of deſcent and not of 
taſe Trin. 3 Geo. 2. 17 30. Burnet and Coby, Barnard, Rep. in 
. 67. 
« Where the words ofa deviſeeof a leaſchold would make an ex- 
Ceftate-til in the caſe of a freehold, there, a deviſe over of ſuch 
Chad is void; ſecus, if the words in the former deviſe would, 
he caſe of a freehold, make an eſtate- tail only by implication. 
; lord Chan. Talbot. EAA. 1734. Atkins and Hutchiſon, 3 


1 2 ; 

4 4. Airs the manor of A. to his firſt ſon (William } 

ife, remainder to the heirs male of his body, remainder to his 
md fon (Thomas) for life, and after kis deceaſe to the heir male: * a 
is body, remainder to his third ſon (Chriſtopher), and the heirs FS IS 
ofhis body. Remainder in like manner in tail male to the fourth, writ of error 
de. ſons. The court held, that the words heir male were to was brought 
nderſtoad calletively, and that Thomas the ſecond fon took an in B. R. but 

All, it appearing that ſuch was the teſtator's intention by the Pon — 

n deviſes; and this was diſtinguiſked from Archer's call 


» | 1 cout ſeemed 


ler of ſucceſſion from time to time. Eat. 8 Geo. C. B. Dubber judgment was 
ne dennſe of Trollop v. Trollop. judgement affirmedin B. R. | 
binſon of Gavelkind 96. | 1 1 
2. In the formedon, dt ſendant pleads ne done pas; on trial a 
was produced, dated 28 July 1683, made by J. S. grandfa- 
of the demandant, whereby he deviſes the premiſſes to his ſon 
{the father of the demangant) and his heirs, on condition that 
zy zol. to his brother W. Sc. Then deviſes copyhold lands 
s other ſons in like manner, and then goes on and ſays, and 
ſe any of iny children dic without iſſue, then J give the eſtate 
in or them ſo dying, to the right heirs of them or him ſo 
g for ever. No ſubſcription of ſigning, ſealing and publiſhing, 
vis to the will, but only the witneſſes names ſubſeribed. Ver- 
for the plaintiff, Two points were ſtated for the determination 
court: firſt, whether there is fufficient proof of the will ? bue 
anſwered, this is a ſact left to the jury. Secondly, whether 
(the demandant's father ) had an eſtate-tai] ? and the chief juſtice 
ed of opinion for the demandant; for the words, (if he die 
de Aue) are explanatory of the word (Heirs) in the firſt part 
wil; and ſhews, in the firſt words the teſtator meant to give 
fn P. and his heirs, (that is, ſuch heirs as were the iſſue 
body) and after (to his right heirs generally). If lands be 
b by deed to a man and his heirs; being underſtood to him and 
tcirs of his body, that makes an eftate-tail. But it was ſaid, 
the tenant in this caſe was a purchaſer; and therefore a further 
nent deſired which was granted Eafl, 9 Geo. 2. and in Faft. 
©, 2. judgment was given for the demandant. Per tot 
Brice and Smith in C. B. Comyns's Rep. 539. 
. Deviſe to ſergeant Miller and his wife for their lives, re- 
ler to his next heir male of their two bodies, Held, that this 
deriſe in tail, unleſs chere are words of limitation ſuperadded, 
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8. C. ſays, 2 


argument e 


66. 2 Anderſon 37.) no limitation being ſuperadded to the clear, and a- 
& firſt heir male; and the word firſt ſhall be underſtood firſt terwards the 


* 
— —— 2 — 
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ſo as to bring it within the reafon of Archer's caſe, Rep. 
But the words firſt, next or eldeſt, or any like wot e's ſuperadg 
make no difference. Mich. 10 Geo 2. B. R. Miller and Seen, 
| Robinſon of Gavelkind. 

| 34+ Teſtator deviſed the reverſion of lands expeQant on the d 
of B. to A. and his afſgns for life, remainder to trultces 10 ff 
ſerve contingent remainders during the life of A. 1emainder to 
beirs of the body of A. lawfully begotren, and to be begotten. y. 
diverſe remainders over. And Verney maſter of the rolls, doubt 
whether this was an cſlate for life in A. or in tail, ſent it as 40 
to the court of B. R. and notwithſtanding the teltator's plain 
tention to paſs only an eſtate for life, yet that court held clearly, d 
where the anceſtor takes an eſtate for lite, and in the ſaw initruq, 
a limitation is made to his heirs, or the heirs of his body, the | 
cannot be a purchaſer, therefore this was a plain cſtate- tail. Coy 
and Coulfon Hil. 13 Gee. 2, and fo the judges certified theircyi 
ons on the firſt argument. M. 8. Rh. —2 Str. 1125.5, 

x accord?. Gilberts Deviſcs 48 8. C. 

ſe} It is a moſt | | © 

l (E) Mat general words will paſs lunds, hi, 


rule of law, &c. (a)—— And what chattcl; perſonal and real, 
that an heir Sn 
is never to be diſinherited but by exprefs words, or neceſſary impitcaiiin, Pr Cn 
| Baff. 1717. in the caſe of Pig;zot and Penrice, Pre. in Chas. 471,473. Je 12 1 
394. 595+ 596, 597. | | 
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1. FFEftator having 10000. due upon a mortgage devi , a 

2 Fr. Rep. 1 of it to defendant for her lively hood and mu origi 
A e nance, and after her death, ifſue to plaintiff; and made defer ſuage 
8 © executrix and died. Plaintiff preferred his bill to compel the dei eltate 
dant to give him ſecurity, that the money ſhould be preſcryweſi ing it 

him in caſe ſhe ſhould die without iſſue. The queſtion was, vw bouſe 

ther this deviſe of the money to the plaintiff after the defendants «i 1 Cro 

without ifſue was good or not? and Mr. Attorncy general ar; ſoul, 

that it was net ; for if this ſhould be permitted, here would bl lath, 

intail of a perſonal eſtate that could by no means be barrablc; ivr law u 

is as much as if he had deviſed it to the defendant and her itiur, i be ad, 

ſo it is in the caſe of lands; but in this cafe the iſſue cuul nt ies 

it, becauſe it canrot deſcend but to the defendant's exec tenure 

Note; the major opinion at the bar ſeemed to be, that the lu then i 

tion over to the plaintiff was void, but lord chance lor gave 10 Off the pl 

nion, for he faid, altho? this court doth ſometimes compe! e Ca 

tors to give fecurity for legacics, yet that muſt be when the. 4. 

clear and without diſputes, and not when the right is cilju iis goc 

as in this caſe, or ar leaſt depends upon a contingency. Plan ud fu 

bill difmiſſed. And by Mr. Attorney a mortgage cannot be cy which 

led, being for a ſecurity of perſonal duty, and to go to the exctu rente 

Rp. Mich. 1678. Diagly and Dingly, MS. Rep. ud de 

2 2. J. S. deviſed his houſehold goods and tuff to his wilt ber lif, 

"died having made his daughter executrix. The queſtion was, vi Raintif 

or no by this deviſe the wife ſhould have the plate that was conuoy*3, ! 

uſed about the houſe, viz. a ſilver tankard, twelve filver ſpoonsj WW eng 

alſo whe ther ſhe ſhould have a braceletſhe uſed to wear, and ſomepi erſon 

of old gold, viz. two pieces that were given her to join in a fe. 5: 4 


der huſband, and ſome other pieces that were given her beforc n ; 


Deviſcs. 319 
yy. ber friends, which ſhe had bes all the time of het marriage 
| Reſolved, that the tankard and ſpoons will paſs by the deviſe of 
houſhold goods, and as for the bracelet and pieces of go!d which 
her huſband gave her, and permited her to uſe and diſpoſe of in his 
fe. time, it cannot be intended that he deſigned to take them away 
at his death, without expreſs words; and ſince ſhe might have diſ- 
poſed of them, which ſhe has not, but has been a good houſewife, 
and ſaved them, they ſhall not now be taken from her, there being 
no 2 * "yy for payment of debes. Hil. 1680, Flay and 
, . ICP» | | | 
15 J. S. ſeiſed of an houſe in fee, rented a barn and ſtable of P. 
| which was in the occupation of P. together with another houſe, and 
this he was tenant to for eleven years; and then he bought the barn 
| and ſtable, and occupied it with his ancient houſe, and then he 
ed P.'s houſe After this he makes his will, and deviſes to 
his wife the meſſuage wherein he then dwelt, and the yards, gar- 
dens, and outhouſes, with all the apurtenances thereunto belonging- 
tor life, and after to his ſon. And then he further gives to his wife 
ali chat meſſuage or tenement, which he purchaſed of P. with the 
gardens and other appurtenances as they ate ſituate in B. in the oc- 
cupation of A. B. C. &c. for her life, and after to his daughter: 
and the queſtion upon a ſpecial verdi was, which of them ſhould 
ure the barn and (table? Holt argued, that the barn and ſtable 
paſſed as part of the houſe in poſſeſſion, becauſe it is now become 
part of the houſe ; for if one hath an houſe, and purchaſed lands to 
it, and makes a garden, and lays it to his houſe, tho” it were not 
originally belonging to his houſe, it is now become part of the mei- 
ſuage, being occupied together with it, by one that had a permanent 
ellate in the land, 2 Cro. 121, 122. And the uſing it and enjoy- 
ng it together is a ſufficient reputation to make it paſs for part of the 
bouſe 3 and all le will take it as part; and cited 6 Rep. 65. 
1 Cro. 308. Sid. 190. His intent was, that the barn and ſtable 
ſhould paſs with the houſe to his fon, for in this part of the will he 
lich, and all my outhouſes, ſo that tho' meſſuage in ſtrictneſs of 
law will carry yards, backſides, orchards, barns, ſtables, &c. yet 
be added outhouſes to make his intention plain; and when he de- 
nies the other houſe, he omits to ſay outhouſes, but ſays, in the 
tenure or occupation of A B. &c. and the barn and ſtable were not 
then in the tenure of A. B. &c. Wherefore he prayed judgment for 
the plaintiff ; and the court clearly adjudged for the plaintiff. Trin. 
36 Car. 2. C. B. Anon. Skin. Rep. 187. „ 
4. J. S. devifed his manor, &c. to his wife for life, and alſo 
bis goods and furniture ; and by the ſame will defired that his goods 
ad furniture might be preſerved for his heir, fo that the children 
vhich ſhe had by the plaintiff's father might enjoy the ſame. An ww Wheer the 
nrentory (a) was ordered by the lords commiſſioners to be taken 1 * 
ud delivered to the maſter, and the wife to have the uſe during one for life, 
ter life, after which they were to be delivered and remain to the the ceftui gue 
Fantiff's uſe and benefit. 28 May 2 W. & M. Shirley and Fer- uſe for life 
ers, 2 Will. Rep. 6. in a note by the Editor. © 


Meſſng that ſhe is intitled to theſe things for liſe, and that afterwards they belong to the 
herſon in ramainder. Mich: 1734. Blanning and Style, « c. 3 Will. Rep. 336. 
5. Adeviſe of goods to A. for life, remainder after his deceaſe 
b B. is nov clearly ſettled to be a good deviſe to B. and that B. 
U exhibit a bill againſt A. to compel him to give ſecurity that the 
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goods ſhall be forti-coming at his deceaſe; and it is all one, whether 
the gbods, or the uſe of them, be deviſed for life. Mich. 1695. 
Anon. 2 Freem. Rep. 206. 8 * | 
6. A. poſſeſſed of a long term for years, deviſes it to B. for li 
318. Rep. and after * to C. , life; 1 ſays nothing what ſhall = 
come of the remainder of the term after the deceaſe of B. and C. 
And the queſtion was, whether C.'s executors or the executors of A, 
ſhould have it as a reverſionary term? Held per Cur', that it ſhoulg 
revert to A.*s executors, becauſe it being expreſly limited to C. for 
life, it doth not appear to be the teſtator's intent that his executors 
ſhould have it; and the court ſaid, that ſince it was now held that a 
deviſe of the remainder of a term after an eſtate for life is good, 
there could be no reaſon given why, if the remainder were not de. 
viſed, it ſhould not remain in the executors of the deviſor. But it 
was admitted, that if after the death of B. it had been limited to C. 
and his aſſigns, or to C. generally, without ſaying for his life ; or 
if it hed been ſaid, if C. die without iſſue, then to a third perſon; 
in all theſe caſes C.'s executors ſhould have had it. But when the 
teſtator gives it for his life expreſly, and is ſilent as to the refiduum, 
then it ſhall remain with the executors of the devifor. Mich. 1697. 


C. B. Anon. 1 Freem. Rep. 272. Ca. 299. | fore r 
5 7. I make my wife my executrix, and give her the overplus of — 
. my eſtate. This will only give her perſonal eſtate or chattels. Pet Ts 
Blincow, J. Mich. 13 W. 3. in caſu Shaw and Bull, 12 Mod. 593. pa 


8 One ſeiſed in fee of live meſſuages, by will deviſed two of them der or 
to his wife for life, remainder to his two daughters in fee; and de. WW an 
viſed the third to the wife and her heirs ; the fourth he deviſed to — 

the wife and her heirs, ſhe paying his legacies, in cafe his good -e 

and chattels did not anſwer them all; and if ſhe did not make pro- mores 

viſion for the payment of his legacies in her life-time, that it thould —＋ 

| be Jawful for the legatee, after der death, to ſell the ſaid meſſuage, behth 
| to ſatisfy the legacies out of the value thereof. And then follows Wl « the 
1 ' this clauſe, on which the doubt ariſes: And all the overplus of wich 
| _ my eſtate to be at my witc's diſpoſal ; and make her my executrix. WW 50 
(a) MS. Rep. And per Trevor C. J. Powell and Blincow J. the bfth meſſuage | 

| S. C. adjudged does not paſs, and udgment accord”, con Nevill J. Mich. 13 W. wan i 
| acoord', and 3. Shaw and Bull (a), 12 Mod. 592, 593.— hut as the judges Biff tion of 
Fer Blincow gave their opinions ſeritatem, I have inſerted the ſame in the mar. 


A. Aber Fin, as well from a MS. Rep. of this caſe, as from 12 Mod. Ma. 


| had five meſſuages. and d-viied ſour of them, and ſays nothing expreſly, or at 1-aſt an- inliffer 
cularly, of the fifth. If he at firſt had deviſed to his wife all his eſtate, this houſe wou!, WY at law 
have paſſed to her; but compare thisclanſe ta the ſubſequeut words, and make her my ex- Al. but 
ecutrix, it ſhews his intent was to grant her ſich eftate as ſhe was capable of as executny, cies, th. 
and that is only perſonal eſtate; ſo the ſenſe would be, and 1 give my wite all the over- ¶ was not 
plus of my perſonal eſtate, and make her my executrix. If he had faid, I make m wie Paymen 
my executrix, and give her the overplus of my eſtate, that would only give her perſonal I Then " 
eſtate or chatte l; and will it not be the ſame thing to invert the ſentence? Again, to con. from th 
ſider this clauſe as it ſtands with the preſent words, there is a deviſe of the fourth me!- Wi ticular ! 
ſuage to her and her heirs, paying his legacies, &c. and if ſhe does not provide for b,. Bill» very 
ment of them, that it ſhall be lawful for tbe legatee to ſell it, and all the overplus, *c WM fhall ha. 
which may very well be ſatisfSed, by making a deviſe of the overplus of the price of tis 
houſe, when ſoid by herſelf or legatee; for if ſhe in her own liſe-time had ſold the houſe he rema 
it would become a chattel of an inheritance; that is, the overplus aſter paying the lets, be did n 
|; cies, was what he intended her by theſe worls; For the houſe being deviſed to her and thing ah 
her heirs, and ordered to be ſold for payment of legacies, the overplus would. perhapé, dot car 
equity, be adjudged to her as executrix ; but ty theſe words, and this conſtruction, ** veigthy 
would de a reſiduary legatee; fo that if you couple it with the ſubſequent words, ſhe ha. ; 
| only the overplus of this chattel eſtate; if with the precedent, it will de the overplus © 
the purchaſe money of the fourth houſe when 1914, and ſo by nomeans does extend to h 
$ſth houſe · MS. rep.— 2 Mod. 593, accord. Powel J. Uncertain words 181 


xl} maſt never be carried ſo far, as by them to diſiuherit the heir at law; and tho' three 
de words which of themſclves would diſinherit him, yet if they come in company with 
other words which do render their natural import leſs forcible, they ought to be conſtrued 
favourably for the heir. And in the caſe of Bowman and Mi'lbank, (Vide 1 vol Abr. 
Kq- 209 Ca. 1.) the words wete, I give all ro my mother, which might include whatever 
he had to give, either chattel or inheritance; yet becauſe it may be all perſonal or all real, 
or inheritance, it was taken to be too looſe and general to diſmherit au heir at law, and 
therefore no land did paſs. Noy 48. A. ſeiſed of Blackacre and Whiteacre, deviſcth 
both to his wife for life. remainder of Blackacre to J. S. in fee, and leaves the fee of 
Whiteacre undiſpoſed of; and then ſaid, and { make my wife my executrix of my goods 
and lands. The inheritance did not paſs, tho“ the words, according to the civi! law, would 
include it —Aa inheritance will paſs in a will by the words all my eſtate; yet they are very 
general, and do take in N eſtate, or a real eſtate, ot both together; and therefore 
men the words, all my eſtate, are in a will, they are always let to be governed by ſome 
other words in the will. And thereſore in caſa Johnſon and Kerman, a deviſe „f all his 
eſtate, paying debts and legacies, and teſtator was found to owe debts beyond hi aflets 
the inheritance was adjudged to paſs. A man, among all other things, deviſes his perſona 
elate ; his inherirance does not pa. 1 Mod. 1co. Keb. 140, 145- One deviſed all h 
tenamt right in Dale; if he had no other freebold in Dale, it ſhall paſs, ſecus nat. 3M 
45- Reeves and Winnington, * I hear J. S. is inquiring aſter my death. but I am rcfolved 
1) leave him nothing but what bis father Jeft him; but 1 leave all my eſtate to my viſe.“ 
Ti-re the wife took all the zeal eliate; and the reaſon was becauſe of the other v ords, which 


and copyhold lands, and in his will ſays, I give all my eftate of what .ind ſoever, not be- 
ſare mentioned by me, to my wiſe, whom | make my executrix. Andit was held the copy» 


male a ſurrender of the copyhold eſtate be ſore to the uſe of his will. But in the princi- 


6 caſe, here is nothing to help the words; for, firſt here is a deviſe of his other houſes 


particular words; two of them the teſtator gave to his wiſe for her life, with remain» 
der over; the third to her and her heirs, the ſourth for her and her heirs, conditionally, 
111 al! by expreſs words. And it is hard to fay, that if he deligned her the fifth howſe 


tam he woul(] attempt to paſs it by theſe general words, more than he did the former 


houſes, eſpecia'ly to make ſuch conſtruct ion todiſinherit an heir at law. MS. rep. in S. C. 
=» Caſes in B R. Temo, W. 3-594, <9S-ins. C. ac.o:d. '——Nevill J. cont”, he agreed the 
words of a will to difinherit an heir at law, muſt be very plain and apparent in the will; but 
ſince men may deviſe their land, as will as paſs it by deed executed, we ought to follow 
their intent. and mike it their will, and not ours. It is true, an heir at law ſhall not be 


lehtly difinherited ; am the teſtator's intent is to be gathered from the words on the face 


of the will; but ſure the words in queſtion are very comprehenſive, all the overplus, 


which relates to ſome thing before of which it is an overplus; and the things gone before 


are a real eſtate of inheritance; And if he had ſaid, all the overplus of my real eſtate, the 
$*h houſe would paſs by it; and theſe being verba relata, are the ſame . Trevor, Ch. 


J. agreed with his two brothers that ſpoke fir t. The caſes of this kind in books are each 


Ion it's own particular r-aſon, and affect not this caſe; and he confeſſed that in conſtruc - 


tion of wills generally, the words, my eſtate, the reſidue of my eſtate, or the overpſus of 


my eſtate, may well paſs an inheritance, where the intent is apparent to paſs it; but ſuch 
in intent to carry an inheritance by ſuch words, muſt be very apparent, and neceſſary to de 


inlfferent to real and perſonal eſtate, or may be applied to perſonal alone, there the heir 
al. but which i a neceſſary one. Style 2y;. Deviſe of lands, paying all his debts and lega- 


was not ſufficient to pay his debts, &c. and ſo for the neceſſity of performing his intent in 
Payment of them, it was held the inheritance did paſs. 3 Keb. 45. upon the ſame reaſon. 


ſrom the ſeveral parts of it to paſs this ſiſth houſe ; firſt, it is plain the teſtator was very par- 
ticular in expreſſing wizat he would paſs in his will, and leaves little room for conſtruction; 
be very particularly and expreſly deviſes and limits the four houſes, and what eſtates deviſees 

al have in them; and that of a ſudden he ſhould alter his method of deviſing, and go about 
do give his wife an eſtate by general and doubtful deſcriptions, ſeems odd; and we will intend 
he remained conſi tent and agreeable to himſelf during the whole will, and knew that what 
be did not give to the wife would go to the heir, and therefore had no occaſion of ſaying any 
thing about the fifth houſe, or of him. And as to the ohjection that if theſe words do 
at carry the fifth houſe, they are of no uſe; he owned that if that were true, it were a 
Tegthy objeRion ; but they are to be otherwiſe well ſatisfied; ſor the fourth houſe is deviſed 
io her in nature of a truſt, liable to the payment of legacies, and upon default in her, power 
given to legatecs to ſell ; fo if theſe words had not been put in, what ſhould become of the 
"plus? It would be doubtful how it would be in chancery; and there are caſes on both 
s n was aqueſtion whether when lands arc given in truſt, and the mcney is raiſed by 


FU 


* of them, and there is an overplus, whether that ſhall be a rcſulting uſe for the heir 3 


ſhew he ment to exclude the heir at law. Mich. 32 Car. 3. Rol 473. A. had freehold. 


bold lane di! paſs, not by force of the wor!s alone, but becauſe jt apprared that he had 


crawn from the wor.ls of the will, an the circuraſtances of the caſe. For if the wards be 
law is not to be ditinherited by the implication of ſuch words, or by any implication at 


cies. the inheritance paſſes, becauſe by the apparent intent of the teſtator his perſonal eſtate 


then upon conſideration of the parts of this will, there is no neceſſary intent to be gathered 
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* Deviſes. 
law, or for the truſteꝛe. Vide Brown and North, in lord Bridgman's time, it was a queſtica 
again; and it was held, the .ruſtees ſhould have it,—So in the principal caſe, here being a truſt 
in the wife of the fourth n it was not neceflary to explain that 
his wife ſhould have the ſurplus or overplus, which rightly ſignifies a reſidue of ſomething be. 
fore not diſpoſed of, And this reſidue, after ſale and payment of legacies, uu an overplus of 
his eſtate ; and where words in a will may be ſatisfied without carrying an eſtate from the 
heir at law, they ſhall never be conſſtued to diſinherit him; fer the heir is not to be diſinhe- 
rited as all by any implication, but ſuch as are neceſſary, and without which the words would 
de rejected as void, and of no ſenſe or ſigaification. And ſhe herſelf (i. e. the wife) might 
ſell in her life-time, and then ſhe was to have the re fidue; or if the legatee ſold after her death 
her executor ſhould have it in the right of her, and not as a truſtee, to be accountable to 
any. MS, rep. in 8. C,.-—12 Mod. 595, 596, 597, accurd'. 
9. By a deviſe of all rings and houſhold goods, plate uſed in the 
held, that by houſe does not paſs. Lord Keep. Wright's opinion, Mich. 1702. 
thedeviſeof in cafi Jaſſn and Eſfng:on, prec, in chan. 207. Sed vide the margin, 
allthe teſlator's and P. 318. Ca. 2. P. 322. Ca. 11, 13. | | 
furniture or houſhold goods, plate in conunon uſe would not paſs, in regard this was but Curta 
| Supellex; but, as the nation grew richer, and plate became a more common furniture, it has 
been conſtrued to be included within thoſe words. By the maſter of the rolls, in the caſe of 

Budgen and Elliſon et ux', Eaſt, 1731. 1 Will, rep. 425. in 2 note by the editor Plate in 
common uſe paſſes by the deviſe of houſhold goods, notwithſtanding any parol proof that it 
was not intended topaſs; at the rolls, Nichols and Oſborn, Trin. 1727, 2 Will. rep. 419, 
421. Vide this page, Ca. ir, 13. . . 

10. A perſonal eſtate was deviſed to A. and in caſe ſhe did without 

iſſue, then to B. Reſolved, that the deviſe over to B. is void, and 

the whole decreed to A. Eaft. 1705. anon. 2 Freem. rep. 287. 

11. The huſband deviſed to his wife all his houſhold goods, and 
what ſhe ſhould think fit to accept of. The wife brings her bill againit 
the executor, and iaſiſted that by this deviſe all the plate paſſed to 
her. Lord chan. decrecd, that the plate in ordinary only did paſs to 
her. Theſe words, and what ſhe ſhould think fit to accept of, muſt be 
rejected. S winborn and Godolphin are contradicted by no authorities, 
and therefore his lordſhip relied upon them. Eaſt. 8 Ann. anon. MS. 

12. A wife (having authority to make a will) deviſed io her hul- 
band her gold watch, and all the goods which ſhe brought into his 
> Vern. 648. houſe. And decreed, that ſuch goods only paſſed as were then brought 


It was formerly 


322 


Hil. 1908. in, and not any brought in after ; but that books, jewels, pictures and 
Villcot and money, did not paſs. lil. Vac. 1711. Dormer and biſhop of Sarum, 
Compton- 8 Vn. Abr. 300.fl. 26. 
win pe 13. Held by his honour, that a deviſe of all one's houſhold goods 
Lars of houſ- Will paſs all houſhold goods that the teſtator has at the tune of his 
mul d goods. 


death; contr', of a deviſe of all one's lands, for that w__ noly 
Deviſe of ſock the lands which the teſtator then had (a) z but houſhold goods are al- 


in. tags what ways changing and periſhing. and therefore the will as to the perſonal 
Bund. 23. eſtate ſhall relate to the time of the teſtator's death, otherwiſe it would 
74 vide the be very inconvenicnt, for then a man mult make a new will every day; 


reaſon of this and as to plate, if commonly made uſe of by the family, the ſame 
bv © Ia . ſhall paſs as bouſhold goods. (3) Eaf. 1711, Maſters and Sir H. 
ite che Maſters, 1 Will. rep. 421. 424. 5 
note to Ca. 14. In this cafe it was held clearly, and decreed, that a deviſe of x 
9+ P. 311. perſonal eſtate to one and his iſſue, or to one, and if he die witho! 
Prec. in chan · iſſue, remainder over to aonther, that the deviſe over is void, and th! 
5 51 4 whole intereſt veſled in the firſt deviſee, ſo as to be liable to his debt: 
and far na and Mr. Vernon ſaid, the teaſon that a deviſe over of ſuch perſonal 
diſton,'s. C. . cltate upon a liſe barely was good, was, becauſe in conſtruction oi this 
8 ver- court he firit deviſee had but the uſe of it, and not the entire pre 
p. 90 8. b Fenz. #1. 1711, MS. rep. | | 
on A 8. C. 1. J. S. ſeiſed in fee deviſes houſes to his daughter who was his 
et Neir at Jaw, when ſhe ſhould attain the age twenty-one years; man 


1 5 1 . 


Es Deviſes. 
another clauſe he deviſes all the reſt and reſidue of his I inds to his 
wile, for payment of his debts and legacies, The daughter dies before 
twenty-one. Held that the rents and profits of the houſes thould go 
to the wife till the daughter ſhould have attained the age of twenty-one 
Trin. 10 Ann. C. B. Crockturd ani Winſeil, 8 Vin. Abr. 
. ä 
Ur ſeiſed of lands ia fee, by will gave ſeveral legacies, and 
then bequeathed in theſe words, viz. * I give the reft of my eltate, 
« chattels real and perſonal, to J 8.“ Reſolved per Harevur: C. 
that nothing but his chattels paſſed by the word eſtate. Hil. 11 
Ann. Anon. 8 Via. Abr. 204 pl. 7. | 
17. One deviſed all his goods; and whether a debt by bond puff dto 


the deviſee, was the queſtion? And CowperC. decreed that it did. Ihat 


theſe words ſeemed at common law to paſs a bond, and to extend to 
all the perſonal eſtate; but this being in the caſe of a will, and a will 
relatipg to 2 perſonal eſtate too, his Iordſhip ſaid, it ought to conſtrued 
according to the rules of the civil law (a); and that the civil law 
makes bona mabilia, and bona immobilia the membra d.wvidentia of all 
eſtates. The bono immobilia are land, bona mobilia are all moveables, 
which muſt extend to bonds, and therefore, by a deviſe of all the teſta- 
wor s goods, a bond mutt paſs. Aich. 1714, Anon, 1 ill. x p. 267. 
18, Deviſe was of the better part, or more part of his goods. De- 
creed that he gave no more than half, and nothing is intended but the 
firſt choice; and the better half and more are ſynonymous terms. 
Hl. 1774. Werringion and Cotierel, 8 Yun. Abr. 300, pl. 29. 
* J. S. being on ſhip-board, and intitled to part of a conſiderable 
ld eſtate by the death of his father, which he did not know he 
had any right to, makes his will at ſga, and gave to 4. his mother 


(if living) his gold tings, buttons, and cheſt of cloaths, and de- 


riſes to B. his red box, arrack, and all things not before bequeathed, 
and made B. ſole executor. This ſhall not paſs the leaſchold inte- 
reſt, or what the teſtator did not know he was intitled to, but ſhall 


be reſtrained to ſuch things as were on board the ſhip or things eju/- : 


dem peneFis with thoſe above-mentioned. And his honour decreed, 


that B. the executor ſhould be but a truſtee as to the ſurplus for the 


teſtator's brothers and ſiſters ; but with reſpect to the rings, Qc. 
they were lapſed legacies, by reaſun of the mother's dying in the 
tz{tator's life-time, and Rout 
1715. Cook and Oakley, t Will. Rep, 302. 
20.JF. S. deviſed all his freehold houſes in B. tothe plaiatiff and 
his heirs, and in fact J. S. had no freehold houſes there, but had 
leaſchold houſes there. Held per Tracy J. (in the abſence of lord 
chancellor) that tho' in a grant of all one's freehold houſes, leaſe- 
bold houſes could wee? cp and tha: ia caſe of a will, had there 
been any treehold houſes to wy oe will, the leaſehold houſes 


ſhould not have 22 ; yet the plain intent of the teſtator in this 
caſe being to paſs ſome houſes, and he having no freehold houſes in 


B. the word freehold ſhould rather be rejected than the will be 
wholly void. And decreed that the leaſchold ſhould paſs. And 
he ſud, that the ſuit was proper in equity, ſince the leaſehold 
houſes being chattel, could not paſs by the will without the aſſent of 
the executor, which aſſent he was compellable to give in equity. 
Mich. 1715, Day and Trig, MS. Rep. 

21. J. S. deviſes all his perſonal eftate, and the produce there- 
of, to A. and if A. die within age, or unmarried, and without iſſue, 
hen he gives the perſonal eſtate to B. His honour held that the 


dereſt money of what ſhall be made of the perſonal eſtate does in 


d therefore fall tu the executor, Hik 
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all events belong to 4- and ſhould be put out from time to time fox 
his benefit, and if be de within age, and unmarried without iſſue, 
B. ſhall only have the principal money. Mich. 1918, Tiffen and 
Tiffen, 1 Wl. Rep. 500, Parker C. upon an appeal, (5) affirmed 
{b) Ji xx the decree. 


3*3 


Decem. 22. £. deviſes to H. his wife, all his debts, goods, c. provides 
8 Vin. Abr. that if H. died without iſſue by him, he appointed that 80 J. ſhould 


450, pl. 24, 8. remain to his brother 7. U 4. dies; then F. D. dies in the liſe- 
. dme of H. and then H. dies without iſſue by 4. Firſt queſtion, 
g whether this was a good deviſe to 7. D.? Secondly, whether, he 
| dying before the contingency it was fo in bim that 
his exccutor ſhould have it, or valy intended as a perſonal benef: 
to J. D.? Cowper C. faid, there. is a difference between this de. 
viſe here, which is upon a condition precedent, and wherc it is upon 
a contingency over, as to one for life, and if he die without iſſue, ot 
heirs of his body, then over to another. Here the wife has nothing 
in this money, but this is av appointment of fo much money when 
the contingency happened. In the former caſe, the eſtate-tail abſorbs 
the whole intereſt. The word remain is obſervable, if ſuch an acci- 
dent happened, then ſo much was to remain to him. If this had 
deen a deviſe over, there bad been no queſtion. May not this be 
conſtrued, if H. died without iſſue living by him, this legacy was 
to ariſe upon a condition precedent, which makes the legacy the 
' worſe? But ali the caſes put are of a deviſe over, and the fund her: 
is deviſed to the wife. As to the point, if the deviſe be good, i: 
muſt go to the executor of the deviſee; but his lordſhip ſaid he 
would conſider of it. Fit. 4 Geo. anon. MS. Rep. ü 
23. 4. deviſed his library of books now in the cuſtody of B. to 
All-fouls Collige in Oxford and in the fame will he deviſed to the 
| ſame college 4000 & more to augment their library; and afterwards 
buys more books, which he places in the ſaid library. Decreed by 
his honouz, that the after-boyght books ſhould paſs, the court being 
of opinion that the word no did not relate to the books which were 
in the library at the time of making the will, but. on conſtruction ol 
the whole ſentgnce, denoted where the ſaid library was, and might 
be intended to diftmguiſh it from any other library of the teſtator's. 
H:1, 1719, Meudt College and Coddrington, 1 Jil. Rep. 597. 


Ms 


24- I deviſe all the corn, gow in my barn. If that corn be after- 


wards ſpent, and new corn put in, ſuch new corn will not Ca) pats. 
But if I deviſe all my flock cf ſheep now on fuch a hill, or in ſuch 
a paſture, in that cafe, becayfe ſheep are in their nature fluctuating. 
ſome mult die, ſome be killed, and ſome lambs be produced, which 
will afterwards breed, and it being the caſe of a collective body, the 
' ſheep produced afterwards fhalt paſs ; and this is within the reaſon 
of a deviſe of a perſonal eſtate, which being always fluQuating, ſhall 
therefore nelate to the time of the teſtator's death. Beſides, a will, 
3 as to perſonal things, does not ſpeak till after the teſtator's death. 
dl "4 3 Per his 1 caſe of All ſault College and Cod drin gion, et 
1 % „ econt'. Ibid. 598. | | # 
.. > and go 4 25. A deviſe of all the leaſes which I now have, or of all the 
one, horſes now in my ſtable, and afterwards I purchaſe more of each, 
the new leaſes or horſes will not paſs, becauſe theſe are particular 
chattels, and not part of a collective body, as a flock of ſheep or l- 
brary of books; indeed a flock of ſheep differs ſomewhat from a li- 
| brary of books; for the former mult of neceſſity fluctuate as above, 
but there is no neceſhty that books ſhould be changed. Per his ho- 
pour in the ſame caſe. [bid | 
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26. Zy a deviſe of an houſe cum pertinentits, only the garden and 
achard will paſs with the houſe ; but by a deviſe of an houſe with 
de land appertaining thereto, the land uſually occupied therewith 
Per Parker C. Hil. 1719, ia thecaſe of Blurkborn and 

Ege, 1 Will. Rep. 603.—So, = (6) By this 

27. Where J. S. being ſeiſed in fee of a ſmall parcel of land by he telbton - 
him always employed for producing corn and hay, (Which was con- e Hl 
{aotly ſpent in his houſe) and the land was ploughed wi: his coach End before eu- 
orſes, deviſed that A. ſhould continue to live in his houſe, and to be joyed with the 
x the charge of keeping the houſe in the fame manner as himſelf did, Cuſe, ſhould 
the lame number of ſervants and coach horſes were to be em-, * ns 
(b) for which purpoſe he allowed A. 12001. a year. Parker , ©. Pf] 603 : 
. decreed, that the land which was ſo before conſtantly enjoyed in S. C. 


. 


vith the houſe, and the profits whereof were applied to the mainte- 325 
zaoce of the houſe, d continue tobe fo enjoyed. Hil. 1719. 4 
Kackborn and Edgley, 1 Will. rep 600, 603. | 


deviſes that ſuch part of his perſonal eſtate as his wife 


L 


of her ſubſtance, ſhould return to bis fiſter and the 12 MP4 44. 
heirs body, and ints his wife executrix. Deviſe over Haley e 
good. 20. U and Halſey, 1 Will. rep. 661. r 


an houſe at London in which he lives, and has 347. C. 12 
goods therein, and alſo an houſe at Goſport, which was is We. 
by the government as an hoſpital for invalid ſeamen, and A. 

provided there a great number of beds and ſheets, and oth-r furni- 

ure; and by marriage articles it was agreed that A's wif: {ould 

not claim auy thing out ef his real or perſonal eſtate, ** pro+:d2d 

this ſhould not extend to what A. ſhould or might leave her by l. 

nor to all or any of the houſhold goods or a, = or hou:!:o! ! Huff, 

xc. of him the faid A. at the time of his death, all whi-5 » 43 

to receive and enjoy. The queſtion was, whether the wite as 

untitled to theſe beds, ſheets, & c. uſed in the hoſpital as houſhold goods 

or utenfils, or houſhold ſtuff, &c. within the intent of the articles? 


Er 


2 


King C. decreed the wife to have the beds, ſhects and other arr. 1 
ture, uſed in the hoſpital. Mich. 1725. Pratt and Jackſon /: |, . Vin. Abr. 
Will. Rep. 3 upon an appeal to the houſe of Lords, . *** pl _ 
decree was reverſed, Feb. 1726. Ibid. 304- | 1 | 
. C. ſtates thus: By a deviſe of all my houſhold uff and materia of ho.:itule*.. fick and 
in a workhouſe ſeventy miles diſtance from the teſtator's houſe, for en-“ We 9 OP 
wounded ſeamen, do not paſt. TO | Es 
30. Perſonal eſtate cannot be intailed. Dec. 3, 1726. Stratton 
aud Pain, 8 Vin. Abr. 451. fl. 26. ut 
31. J. S. by will dated 28 Ap. 1708, gare ſeveral large annui- 
tis for ninety· nine years in the exchequer, — to 320). per 
ang. to truſtees, for the reſidue of the term, in truſt for A. for ſo 
many years of the ſaid term as ſhe ſhould live, and afterwards for 
the plaintiffs for ſo many years, &c. as they or the ſurvivor of them 
ſhould lire; and after the deceaſe of the ſurvivor, in truſt for the 
heirs of their bodies lawfully to be begotten, for all the reſidue of 
the ſaid term, and for default of ſuch iſſue, in truſt for, the defeg« 
dants. Theſe annuities were ſubſcribed into the South-Sea Company 
in 1720, and the bill was to have the South-Sea ſtock and annui- 
fies, the produce thereof, ſold, and the money raiſed by ſale 
thereof to be paid to the plaintiffs, who were the deviſees for life, 
vith remainder to the heirs of their bodies. Lord Chan, King 
lad, Where a term is deviſed to a man and his heirs, or to the 


beim of his body, the whole term veſts in the deviſee, and avy re- 
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mainder over is void ; and ſo it was held in Dom. Proc the laſt 
ſeſfons, in the caſe of Sir John Ruſhout. The remainder in the pre- 
ſent caſe is void, being after a limitation in tail, Decreed that the 
ſtock and annuities be ſold, and the money paid to the plaintiffz. 
13 Geo. 1. Dod and Dickenſon, 8 Vin. Abr. 45 1. pl. 25. 
32. Money limited after a dying without iſſue generally, is void; 
but if it be after Las without iſſue then Eving, it is good. Tin. 
2 & 3 Gco. 2. Green and Rod, Gibb. Rep. 68. . 
Arg . A. 33. A. ſeiſed of the reverſioa in fee of houſes of the yearly u- 
Maunday and lue of 264]. let out on building ieafes at a ground rent of 2], 2 
Maunday, S. C. year. A. had iſſue B. his eldeſt fon, and C. D. and E. younger 
(in error) children, and deviſed to C. fo n. uch a year of 291. a year ground 
held that by 2 rent in or near Red-Lion Square, to him and his heirs and aſſigns 
eee | for ever ; and deviſed to D. and E. in the very fame words, which 
rents on leaſes in all amounted to the 291. and deviſed to B. whom he called his 
for years the undutiful ſon, 51. a year out of ſome lottery tickets. It was argued 
reverſion whether this ſhould carry the inheritance or not. The court thought 
Paſſes. it a new and difficult caſe, and ſo it ſtood over to the next term. 
226 Trin. 2 & 3 Geo. 2 Mandy and Mandy, Gibb. Rep. 70. 
" Ibid. 288. Eaſt. 4 Geo. 2. fays, that judgment was given for 
| lie younger children againſt the ber at law the laſt Triaity term, 
per tot? Cur', and error brought in B. R. | 
34. J. S. ſeiſed of lands in fee in A. and poſſeſſed of a term for 
ears in B. deviſes all his lands, tenements and real eſtate in A. and 
to C-and his heics. This will not paſs the term. eſpecially if 
there be another clauſe in the will, which diſpaſes of the perſona! 
eſtate. Hil. Vac. 1729. Davies and Gibbs in Dom” Proc”, on an 
appeal from a decree made per King C. which was aſſirmed, witl 
| 200l. coſts. 3 Will. Rep. 26. . 
35. J. S. having lands of inheritance in B. and C. and a mortgage 
in D. and lands extended in E. on a ſtatute, by will deviſed all his 
3 us. 29. credits and mortgages to his executors ; and afterwards deviſes all 
his meſſuages, lands, tenements, &c. and all his real eſtate hat- 
ſboever in B. C. D. and E. 10 R. W. and J. S fo; their lives, and 
alter their deceaſe to their heirs, &c. Lord Chancellor King (on 
an appeul, andi in aſſirmance of a decree by the Maſter of the Rolls) 
decrecd mortgage and extended lands in D. and E. to the exc- 
cutors ; ſaying this caſe ditfered from the cafe in Cro. Ca. 292. 
Roſe and Bartlett; where a man was ſeiſed of a term for years in 
A. and having no other lands there, deviſed all his lands in H 
8 It was adjudped that the term tor years paſſed; for in that caſe lord 
45 * Chancellor ſaid if the term had not paſſed, the will had. been intire- 
ly void. Whereas here it ſtands well for part; and therefore at- 
firmed the Jecree made at the Rolls. Hil, 3 Geo. 2. Davis and 
Gibbs, Fitz-Gibb. Rep. 116. ; 
36. A. deviſes to his wiſe all his houſhold goods and other goods, 
plate, and ſtock within doors and without, and bequeathed the reſ- 
due of his perſonal eſtate to J. S. The teſtator's ready money and 
2. ps bonds do not paſs by the word goods. Decreed per King C. 
that th- le- Ealt. 1731. Woolcomb and Woolcomb (a), 3 Will, Rep. 112. 
vile of ail the teſtator's goods ſbould carry all his perioral eſtate, oma bora being words 0 
the laig( i extent end ſignification with regardto perſona's. Anſwered, that if the devilr 
of all thete!tator's goods were to be taken in ſo lage a ſenſe, it would then fruſtrate ana 
mate void the bequeſt of the reũduum, which would not be allowed. That it ſeemed rea- 
{onable that the words er goods ſhouls de underſtood to fignify things of the like _ 
| | | | wit! 
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dauſchold goods, to the en! the whole will might have its effect; and conſequently 
— teſtator s ready money and bonds ſhould not in this caſe paſs by the wo rd goods, 


to the refaduary legatee. And of this opinion was King C. MS. Rep. in 8. C. 
— . Rep. 113. in 8. C. held accord'. 88 * 


3. J. S. by will gives all his houſchold goods and implements 
\\bouſehold to A, in or about his dwelling-houſe; and the reſidue 
Alis perſonal eſtate he gave to B. and C. equally to be divided 
rerween them, and made them executors. The malt, hops, beer, 
ind ale, in the houſe, do not paſs ; for theſe things are victuals, 
ad whoſe uſe is in their confumprion, and therefore cannot in the ir 
common natural ſenſe be taken to be houſchold goods, and paſs ua - 
ir the denomination, but ought to be delivered over by A. the te- 
os widow to the executars the refiduary legatees. Neither will 
the guns and piſtols that were in the houſe, if uſed in riding, or 
otins of game, paſs to A. by the words houſehold goods; 
vw they may in ſome ſenſe be ſaid to be for the defence of 
xe houſe ; but the clock. if not fixed to the houſe, ſhall paſs. 
creed by Talbot C. Trin. 1734- Slanning et al' and Style, ct A 
ot, 3 Wit. Rep. 334. 335. EE 4 
38. A. deviſes Gooct. ſouth-ſca ſtock to J. S. and the teſt ator Vide P. 5 5 
ad but 5360/, ſouth-ſea ſtock. No more than the 5 36c4, ſhall paſs, ca. 28. 
id the xelt of the teſtator's perſonal eſtate not be obliged to make 
up 6000. Bur it might be otherwiſe if the teſtator bad no ſtock 
all; whereas the ſtock he was then poſſeſſed of does in ſome mea- 
ire atisfy the will. Decreed firſt by the maſter of the rolls, and 


% buen [a], 3 Will. Rep. 38.4-——Caf. Temp. Talbot 152. S. C. Aſhton, 3 Fol 
p Lord 4 424 It is ſettled, that if there 5 limita- 2 55 7 = 
m over of a perſonal eſtate, after that which would have beenas. C | 
bin veſted eftate-tail, if it had been a real eſtate, he that would 
re been intitled to have been tenant in tail, if it had been incaſe 
real eſtate, ſhall be intitled to the abſolute property in the per- 
ul eſlate; ſo that it hall goto his repreſentatives, and the limitation 
er vill be abſolurely void. But in the reaſon of the thing, there 
med to his lordihip to be a great difference between ſuch forts of 
nations that are veſted ones, and limitations that are contingent. 
ole caſes where they are veſtcd, the 2 truſts to no event, 

nothing is put as doubtful. As if a per onal eſtate is bequeathed 
4. for life, the remainder to B. and the heirs male of his body ; 
'd J. is a perſon in eſſe;] the remainder to C. the whole re- 
nder in that caſe is veſteſt in B. and C. by no poſſibility can ever 
eny part of this eſtate. But where the limitation 1s 1a its 
ton 2 contingent one, the party truſts to the falling out of 
contingency. And his lordſhip's preſent opinion was, that 
ring to the event of that contingency, the limitation over 
ula be good or bad . namely, if that which would have been 2 
ungent remainder in tail, liad it been in caſe of a real eſtate, be- 
* a veſted one during the lives of any of the tenants for life, or 
poſthumous child would have had the benefit of the remainder, 

it been within the ſtatute of V/. 3. then the remainder over 

d he bad; but if no ſuch contingency happens, the remainder 
Wil be good. Per lord Chan. Hardwicke, inthe caſe of Gower 
Groſvenor, Eaſt, 1740, Barnard. Chan. Rep. 58, 59. 
d. Deviſe of my ſtrong box and all that is therein, and all my 
5 and cabinets, ard all that is therein, to wy daughter E 


=P 2 — 


as 


terwards affirmed by Talbot C. on an appeal. Mich, 1735. Aſbton [e] Aſhton and 
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There was a frame fixed to the ſtrong box, in which were drawers 
that contained bank notes and other things of value; and the frame 
was ſo fixed with ſcrews to the box, that it could not be ſepara 
without opening the box; yet decreed that what was in the frame 
ſhould not paſs, but the frame with the conſent of the CXCCutur 
was given to E. an appeal to the bouſe of lords, this matter 
was compromiſed March 15, 1744. Lord Paget and duke of 
Bridgwater, 8 Vin. br. 280. pl. 34. 


(F) What will paſs by the word Lands. 


1. IF a man deviſeth lands that are in e, the equity 
of redemption will paſs to the deviſee; if copyholds 
that are in mortgage are deviſed, the equity of redemption ſha! 
paſs. Trin. 1681. an. 2 Freem. rep. 65. 
2. Money articled to be laid out in lands, and to be ſettled on the 
| huſband for life, remainder to the iſſue of the marriage, remainder ty 
328 the huſband's right heirs, ſhall in equity be eſteemed as land, and nuy 
be deviſed by the huſband as ſuch, ſubjeR in the firſt place to the uſa 
ms declared in the marriage ſettlement, Per lord keep. Harcourt, who 
2 A. 155; declaredit to 3 vion. Mb. 10 Ann. in the caſe d 
Ca. 5. Lingen Shorer and Shorer (a), to Mod. 39. 
ana Souray / /S. P. anal ſeems to be g̊. C. (a) Vide alſo the cafe of Lingen and Souray, Pre:, 
in Chan. 400. and 1 Will. Rep. 172.—in which laſt book this caſe is more fully reperid 
and agreeahle to the regiſter's beck, 3 Will. Rep. 221, in a Note- is obſervable tun 
the huſband might have deviſcd tlus money (ſubjeQ to his wiſe's eſlate for li. e, either 28 
or perſonal eftatc, according as he ſhould have fig:1ified his intent ion. "Thus in his wilt 
he had deſcribed it as ſo much money agreed to be laid out in land, this wo!4 have bem 
ſum̃cient to have made it paſs as perſona! eſtate, and by a will not atteſted by three witneſſes; 
| but without ſuch a particular interpoſition of the teſtator manik it ng his intention, it rem 
net as land, and conſequently belonged to the deviſer, or repretentatzve of the real, not 
the perſonal eſtate.» Determined in the caſes of Croſs aud Addenbroke, Hl. 1719. Fulhan 
and Jones, Mich 1720, both by the lord Parker. But more particularly in the caſe d 
Edwards and the courtcſs of Warwick, 3 Will. Rep. 221, in a note by the editor —/':; 
298. Cu, 10. aud the notes there, | Jy | 
3. A. ſurviving truſtee to preſerve contingent remainders, by hs 
will deviſed as follows: &s to ſuch eſtate as the lord had be 
{towed upon him he deviſed part to J. S. and his heirs, and all the 
reſt of his real eſtate he deviſed to his wife and her heirs.” His ho- 
nour held, that tho? this be a truſt eſtate, yet the legal eſtate bei 
in the deviſor, in the eye of the law it is his eſtate and his proper 
and therefore paſſes by the deviſe of his eſtate; and if the deviſo 
had deviſed all the land which he had been ſciſed of, the truſt lan 
would certainly have paſſed, Neither can there be any inconve 
ence in ſuch conſtruction; for as the teſtator himſelf was a truttt 
ſo ſhall his deviſee alſa be a truſtee to preſerve the remain: 
© Aich. 1723. Marlow and Smith, 2 Will. Rep. 189, 199. 
Vin. Abr. Tit. 4. A deviſe of lands will paſs fee - farm rents or any other fi 
* out of lands. Fer Cur, Mich. 10 Geo. 1. in Caſu Acherley u 
to Ca. 12. S. P. Vernon, 9 Mod. 68, 78. N 
and hy the name of lands, lands articled to be purchaſed, paſs. Ibid. 
| Caf. in Eg. 5. One has no land in A. but has tithes there, and deriſes 
Temp. Talbot. his lands in A. The tithes, as they are iſſuing out of the land, in 
15 2. 3 r part of the profits thereof, thall paſs. Aich. 17 35, in Caſu 
lord A ton and Aſhton, 3 Will. Rep. 386. Cites 2 Loon, #ep. 


If the tithes did not paſs, there would be nothing to ſatisfy the deviſe, But if one Ceri 
this lands, expreſſing them to be of the value of 600/, and they prove to be worth but 5* 
equity can make no addition; for being a ſpecific deviſe of the eſtate, the deviſee mult & 
i as he finds it. Per lord Chan. Ibid, „ 


* 


Deviſcs. 32 8 
(6) What words paſs a reverſion (b) And what 4 —_ 
the reſidue of an eſtate real or perſonal. my ofa for 


jj yet he ſhall have the reverſion tov, Per lord keeper, Faſt, 1701 Prec. in Chan, 163, 
MAN ſeiſed of a reverſion ex nt on an eſtate fur life, i | 
1 deviſes it and afterwards 9 life dies, and then 2 — 
te teſtator dies, yet it paſſes. Per Holt, C. J. Mich. 6 Ann. Ten-p. Ann. 
i caſu Bronc ker and Coke, Holr's Rep. 248. 129 >, C. and 
p. Per Holt, C. J.— 80 it is of lands in reverſion expectant on an eſtate tail, aud bulure 
ks death the tenant in tail dies without iſſue, there lands will paſs, tho“ a rev erſion only at 
tte time of making the will, becayſe he is ſciſed at the time as much as he can be, and 
15 certain preſent intereſt tho' to commence in futuro, and all the eſtate he could 
ie he _—_— him. Gibb. 231, S. C. and P. Per Holt, ].—1I Sall. 237, & C. and P. 
reed per Car. „ | | 
2. A. man ſeiſcd of lands in fee, made his will, and thereby 
ene ſeveral legacies, and then bequeathed in theſe words, .I give 
reſt of my eſtate, chattels real and perſonal, to J. S. Refolved 
xr Harcourt, C. that nothing but his chattels paſſed by the word 
te. Hil. 11 Ann. Anon. 8 Vin. 294. pl. 7. MS. rep. S. C 
4. J. S. being ſciſcd in fee, by will directed his debts and fune- accord”. 
s to be pid, and gave E. his wife power to ſell his lands, 
(if need be) for payment of the ſame, and than to pay ſuch le- 329 
des as are given by his will; among which he g'ves his wife oc. 
te by her detained out of the firſt money that could be raiſed by 
profits or ſale of his eſtate, after payment of his debts, and the 
due of his eſtate after dcbts and legacics paid, he gave to her and 
ade her ſole executrix, and died. Cowper, C. was clear of opi- 
n that a fee paſſed by the deviſe of all the reſt of his eſtate to his 
ie, ſubje& to pavment of his debts, Zc. His lordſhip alſo held, 
it where a man deviles all his eſtate, goods and chattels, and no 
tion had been made before in the will of lands of which the teſ- 
or was ſeiſed in fee, a fee fimple will not paſs, but where a real 
ue is mentioned before in the will, and then ſuch words follow, 
e paſſes. Mich. 1 Geo. 1. in chan. Cliffe et alii verſ. Gibbons, 
vell et alios, 2 lord Raym, rep. 1324. 5 
4.8. having M. a daughter, an only child, married to plaintiff, 
Iplantiff having iſſue by her three daughters, J. S. by will, after 
deniſe of ſeveral parts of his real and perſonal eſtate to ſeveral 
ons, deviſed the reſidue of his real and perſonal eſtate to truſtce 
heirs, executors and adminiſtrators, in truſt to pay and apply 
produce and intereſt thereof for the maintenance and benefit of 
bot his gra ndchildren by his ſaid daughter, as ſhould be living at 
ume of his deceaſe, until they ſhould come to the age of 21, 
out making any farther diſpoſition of his eſtate, only directed that 
hs truſtees ſhould die, then in ſuch caſe plaintiff his ſon-in-law 
id be a truſtee. Macclesfield, C. held, that the intention was 
pin that the grandchildren ſhould have the ſurplus both of the 
ud perſonal eſtate, after their age of 21; and ſaid, it is true 
18 2 proviſion for the children by the marriage ſettlement, but 
u not to take place till after their father's death: That it was 
+ the teſtator gives all away from M. his heir at law by 
ty the whole eſtate in fee, as well as the legal property of the 
inal eſtate, in truſtees, which he would not have done, had he 
ided any thing to remain to M. Not only the intereſt but the 
ice of the real and perſonal eſtate is to be applied by ſuch truſ- 
j Wd that 0 help this, the word produce ſhall be taken in the 
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larger ſenſe, and then it will ſignify whatever the eſtate will yidd! 
ſale or otherwiſe ; and this caſe is ſtronger in regard plaintiff N 
The taſe of teſtator's ſon-in-law is to be a truſtee in caſe the other truſtees "ry 
Ning and all die, but it cannot be intended that the plaintiff was to be a uu 
428 x4 for himſelf, or ſor whathimſelf would be intitled to, ſhould it come n 
i apple ble M his wife. Mich. 1723. Newland and Shepherd, 2 Will, rep. 19 
do the bræſent caſe, where the court conſtrued a wil! againſt the expreſs words, in Orac 
to mae it take ctief according to the intention · Per lor chancellor. Ibid. 196. 
(s) Titel in the caſe of Hewitt and Ireland, 1 Will. rep. 427. | 
5, A. gave ſpecific legacies to his three daughters, and hain 
| given other legacies to others, he gave all the reſidue of his ef, 
C1 go do W. R. &c. in truſt to increaſe his daughters portions (b], Th; 
+ ord angry gives the daughters a fee, Decreed Ealt. 10 Geo. 1. in Chan. And 
tor inten: 9 Mod. 92- 3 | 
to pati the inhcr:tance immediately, otherwiſe the daughters might never get any thin; 
it; for which reaſon it was decrced, that the inheritance did paſs. Ibid. MS. rep, 5. C 


accord, 

6. A deviſ lands to B. and his heirs for ever, upon condition 
pay all my del s, legacies and funerals; and if he do not pay them, ib 
1 deviſe the premiſſes to C. che defendant] and her heirs for exe 
and as to all h.. wn retiducof my ren and perſonal eftate whatere 
330 not herein ie 1-2: bequeathed, I give and bequeath to the ſaid C. 
Mos ber heir. B. died betore the devifor, fo it was a lapſed leg 
The court held, that C. could not take [by theſe words, AU 

reſt and r:f:due of my real and perſonal eſtate, not deviſed or 
| bequeathed,” } the lands deviſed to B. for it muſt be expound 
the reit and ref co of tie lands undeviicd at the time of making t 
will, and 1 1 his death. Eat. 2 Geh. 2, Roe and Fludd, ( 

B. Fortec. rep. 184. —Vide 341. Ca. 16 this work. 

7. Sir Robert Bridges by his will gires ſeveral legacies to h 
dauyhiter and other relations, and then follows this cHule; I pm 
the remainder of my eſtate, viz. my bank (tock, India it-ck, fou{ 
{tock and fouth ſæa annuitics, to my fn B. Bridges, and I do herd 

make him ſole :xecutor. Quære, if theſe words, all my bank ttock, à 
dv rcurain tac general precedent words, the remainder cf my c 
King. C was of opinion, that the latter words which came under 
viz- do not reſtrain the genera! words precedent (the remainder 
my citate} bu were added by way of enumeration, or deſcription 
the main particulars whereef his eſtate did conſiſt, and not to 
itrain the word eſtate to thoſe particmars; and the rather, bern 
immediately after follow the words, and I do hereby make bin! 
exccutor of this my will. And when he diſpoſes of the remwader 
his e!tate, it is plain he did not intend to die inteſtate as to 
part of it. Decreed that the ſon was intitled to all the rcfdue 
the teſtator's eſtate. Hil. 2 Geo. 2. Bridges and Bridges, 8 Vi 
Ts Abr. 295 pl. 13. | I 
F. d- P. 325, 8. A. was ſeiſed of the reverſion in fee of houſes of the ye! 
Ca. 33, 5- C. value of 264 l. leit out on building leaſes at a ground rent of 291. 
Fate! ore year. A. had iſſue B. his eldeſt fon, and C. D. and! 
* younger children, and deviſed to C fo much a year of 291 
year ground rent in Red-lyon-ſquare, to him and his hes ? 
aſligns for ever; and deviſed to D. and E. in the very fame wi 
which in all amounted to the 29 l. and deviſed to B. whom he 
led his undutiful fon, 5 l. a year out of ſome lottery tickets. I! 
argued whether this thould carry the inheritance or not. | 
court thought it a new ant difficult caſe, and ſo it ſtood over 1. 
„ t term. Tin. 2 & 3 Geo. 2. C. I. Mandy and Mand)| 


| Devi ſes. | 330 
Loy and Maundy) Fitz. Gibb. rep. 70. —Aſterwards judg- 
t was given for the younger children againſt the heir at law per 
car, and Error brought in B. R. Ibid. 288. 
„ A. having lande in D. and S. conveys the lands in D. to B. 
bil, remainden to his own right heirs ; then he deviſes all his 
ads in S. and elſewhere, not formerly ſettled, to C. and his heirs 
cerer- By this the reverſion paſſes of the lands in D. [a] De- ( 3, 
rel Mich. 4 Geo. 2. Cheſter and Cheſter, Gibb. 150. If there 2 = SS, 
ad been any lands or ſkirts of land, lying our of the places men- by =" ken 
ned in the will, to ſaitsfy the word elſewhere, it might make a mous «pinion 
aference. Ibid. Raymond, C. J. Reynolds, C. B. and Price, J. of King, C. 
bid. 61. | — ſail 
' 10. The words reſidue of eſtate, do not always neceſſarily imply)! e. 
hat any thing was before thereout diſpoſed of; for they are merely 
ds of courſe, always inſerted by the penner of the will, whether 
xe be any precedent bequeſt or not, and in truth are never im- 
mer, becauſe no executor can be ſaid to take more than the re- 
x, it being impoſſible for a man to die without leaving ſome ſmall 
bis behind him, or if it could be fo, the funeral expences muſt al- 
7 be born by che executor. Per his honour, 4 Nov. 1738, in 
1 Miles and Leigh, 8 Vin. 295. pl. 14. | | 
H) What perſons ſhall take by the wword heir ;,— . . 
heirs male; —children, ke. 00 
Deviſed a term for years to his daughter and her chil- preem. 18 6 
„ dren (the then having three children) and alſo to ſuch Mick. 1692. 
her children as ihe ſhould have, and the children of thoſo chil- A! ock an! 
en; the having other children afterwards, the queſtion was, ARR SM 
ether they ſhould have any ſhares? and it was held, that the arty 
man and her three children took jointly cach a fourth part, and 
at the after-born children took nothing. And that theſe words 
words of limitation, and not of purchaſe ; and it is *s much 
the wife's part, as tho? it had been given to her and the heirs | 
der body. Mich. 1692. Anon. MS, rep. | 1 
2. Deviſe to J. S. for life, and if he ſhould have any iſſue. 
ito ſuch iſſue and their heirs. J. S. has iſſue two ſons. Per 
by. C. J. the eldeſt will take 2 fee. But Powell, J. ſaid, 
at both would take; becauſe iſſue is a collective word, and it 
ald not have been void for uncertainty, Eaſt. 9 W. 3. in caſu 
udington and Kime, 1 Lord Raym. 203, 206. 
. And for default of ſuch iſſue, I give the remainder of 
ny ſaid eſtate to the heirs male of the body of J. L. law- 
ly begotten! E. L. happens to be living at the time of the E. L. is in the 
mander taking place, yet the heir apparent ſhall take. May original. 
11714. Darbiſoa and Beaumond, 8 Vin. Abr. 315, pl. 5. 
4. By a dcviſe to children and grandchildren, none can 
te but thoſe who are in Eſſe at the time of making of the will, 
then the will ſpeakes, unleſs there are &\:turs words which 
de teſtatar's intent, as if he ſliould ſay, to all my children 
gandebildren which ſhould be born, or be living at my death. 
peed per counſel & Cur'. Eaſt. 1717. Northcy and Burbage 
Prec. in Chan. 470. 5 | (a) Vice >. 
JJ. S. deviſed 3000 J. to all the natural children of B his ſon „ C E: 
M. Parker, C. inclined that a naturel child in ventre {a mere 
not take, for that a baſtard canzot take till he has got + 
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331 Deviſes. 
| name of reputation of being ſuch a one's child, and that reputst; 

cannot be gained before the child is born. Hil. 1718, Methar 

and Duke of Devonſhire, 1 Will. rep. 530. ” 
6. J. S. ſeiſed in fee, deviſes his ſantts to his grand-dau h 

being his heir at law, for her life, remainder to his 9 

heirs male for ever, and dies, leaving his aid grand- daughter, 

alſo a deceaſed brother's fon, being the next in the male line ; wn.” 

nephew brought his bill againſt the grand-danphter to perpetuny leavin 

rhe teſhmony of the will and for the writings, and to ſtav * 

Defendant demurred, for that by the plaintiſf 's own ſhewin l 

had no title to the reverſion or inheritance of the premiſſes ; * 1 J daugh 

lowed, for per Macclesfield, C. the words (heirs male) muſt be vil 

intended heirs male of the body, and would never extend to an hci, IS | 

male of any collateral line; and it not being faid in the will heir {fit 

male of his body, or of his name, the grand-danghter, who was bis 

heir at law, might have an heir male, tho' not of his name.—— A; per ſti 

(4) 2 Vern, to the caſe of Brown and Bartham (5), cited for the plaintiff, hben © 

739, prec. in lordſhip ſaid tt was merely of a traſt, but the principle caſe is +4; 

chan. 442, 46 1. of a legal eſtate, where the rule of law, that has fo long prerailet 

e and been taken for granted, mult be obſerved, viz. that he who claims Nat ! 

as heir male by purchaſe, mult be heir, as well as heir male. BG... Mid diſt 

7s _ this difters from the caſe of Brown and Barkham the rewainderb.ing chi 

332 there lunited to the heirs male of theofSir Robert Barkhamthe grant. 

fc) Prec in father, whereas here the deviſe was to the heirs male, withour ſayin 

Chun. 589, Of any body. Eaſt. 1722. Dawes and Ferrers (a), 2 Will. re 
Eaſt. 1722. 1, 3» = | _ 

Daws 8 Ferrars, 1 C. accor]', but ſays nothing about a caſe being orlered u e Wil 

Rated ſor the opinion of the judges, (as after mentioned) on more than Mr b. 


Williams does; but lord Chancellor ſai, this point had been ſettled in all the coun 
nt Weſtminſter-hall, and thereſore it was dangerous now to ſhake it, tho' his lo ruſip 


ſaid he thought Shelly“ caſe not agreeable to reaſon: an| that Anderſon, who reports 
| the 8. C. ſays, the judges gave no reaſon at all for their opinions, tha“ lor! Coke h 
mil: ſo long a report of their arguments; but however weak it was at firſt, the ul nded 
his deen taken accor ſingly ever ſince, and it is dangerous to remove ancient land marks ihr; 
and ſail, it was no mat*er what the Taw was, ſo it be known, and his lorilfhi fad 
why don't you bring an action ef waſte, zul aſcertain the will at law? «cm re of 
Mowel. Di, 592=——==Vin Avr. Tit. per te, u d) F. 317. 8. C. (in eee 
cites it from a MS. rep ſays, it was upon the will of G. Dawes, who deviſe as above H 
his gran'}-daughter the lady K Bulkeley, remainder to his own heits male. A vil! oi deter 
revi-y was aſterwards brought to reverſe the dect-e, in which D. Gwyn, P. Gwyn, ir 
F. Williams, inſants, by their next friend, were plaintiffs. and John Hooke, L, 
defendant, hen the caſe appeared to be thus : tut in 1929 the lady Rulekley Inte rmarti 
with defendant Hooke, but before their interm:rrizge, iy inentures of leaſe and rc!-1/ 
date l 18 and 19 Nov. 1929, the lady Bilkeiey (hi grant an convey the ſail „reiß: 
truſtee, to the uſe of herſelf 'till the ſaid intendel marriage, and then to the uſ - or ttt 
defendlant an lady Bulkeley for their lives, an the life of the longer liver of then 
and aſter the deceaſe of the ſurvivor of them, thea tn the uſe of the deſendan', iche 
and aſſigns for ever ——Laiy Bulkel>y died without iſſne 8 Mav 1936, ani thereon" 
deſen lant enteted on the real eſtate of the ſail G Dawes. — 16 May 19:8, the plainf 
the turee great gran children, and heirs at law of F. Dawes the brother of the faiiG 
Dawes, by their next friend . = their bill againſt the deſendant, ſtating the «i! vihole by 
the ſaid G. Dawes an'l their yedigree, as above, and praving (int' al) to be ler in! TY 
poſſe ſſion of tae ſaid premiſſes. Tie defendant by anſwer male title to he premiſſes unt | tec 
ene ſail inlentures of lei an! releaſe. 18 Nov. 1940, the cauſe was hear! before “ on; 
ard chancellor Har Iwicke, u his lordſh ip ordered that a caſe ſhould be made forth ding ar 
oninion of the court of King's bench, and that the foilowing queſtion ſhoul! be flzt 
thereon, viz. - Whether by virtue of the will of the ſaid G. Dawes, date'l 14 Nov 160 Not a 
tne plainticks are intitle] to the eſtat* in queſtion 2? and Lee, C. J. Chipple, Vg. 1 
an Deniſon, iuiti-es, upon hearing counſel upon both files and confileration of theuſ 
were of opinion, that the plaintiffs were not intitle to the eſtate in queſtion by virtue 
the ſaid will, for they conceived that F. Dawes tie brother of the teſtator, unde wil 
the plaiaziffs el med, coul not take by the Qefcrintion of the right her male ol uſe of 
teſtater. This opinion was delivered Feb. 1, 1743. | 
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1 Deriſe of lands to the mother for life, remainder to her 
gilden, Fe. She had then one child; and about four years 
herwards feftator made a codicil, at which time ſhe had two chil- 
den more. This deviſe is a future deviſe, and takes in the chil- 5 
den after born. 11 Geo. 2. Bateman and Roach (3), 9 Mod. on - gen 
I A. 2 had ſeveral — _ ne whom being dead, 

ing children, by will bequeathed the ſurplus of his perſonal 
Gas equally 1 lin bon E to his ſon Peter's alben, to 
ks daughter Traverſe and to his daughter Webb's children, and his 
dughter Man, and made B. his executor. At the making of the 
vill Peter was dead, leaving ſeveral children ; Webb the daughter 
ws living» but her huſband being in low circuſtances, the 
ſtor by his will made ſome proviſion for her ſeparate uſe. King, 
C. at firſt ſeemed inclinable that the grandchildren ſhould take 
per irpes only, yet at length he decreed that James and the chil. 
len of Peter and Traverſe, and the children of Webb and Man, 
eng in all fourteen ) ſhould each of them take per capita, as if 
il the grandchildren had been named by their reſpective names. 
That the children of Webb could not take according to the ſtatute 
{diſtributions, or in alluſion thereto, as ſhe was living, and ſo 
n children could not repreſent her; and to determine, that the 
dchildren ſhould take per ſtirpes, would be to go too much out 
the will, and contrary to the words, when that meaning of the 
nor might be according to his words, and that meaning a rea- 
able and ſenſible one. Mich. 1726. Blackler and Webb YC al', „ 
Will, rep. 383. „%%%; ] | „ 
9. J. S. by will gives 5col. to the relations of B. to be divided in e caſe o 
fully beetween them; B. had at the te ſtator's death two brothers grown and 
ng; and ſeveral nephews and nieces by another brother (decea- Brown, lord 
i). King C. ſaid, that as the teſtator had directed the 500/. to be Macclesfield 
nded equally among them, he could not direct an u nequal d ſtri- 8 3 
non. and accordingly decreed them to take per cipita. Mich. 1734. felations 
lomas and Hole, Caſes in Eg. Temp. Talbot 251: mould be 
tfned to ſuch relations as were within the ſtatute of diſtridntions, becauſe of the un- 
minty of the word relations; and upon this authority lord chan. King in the princi 
ge determined, that no relation ſhould take by this deſcription, that could not take by 
lad ſtatute, Ibid. 257. | | 


) In caſe of a deviſe to an heir ⁊chere he ſhall oaks 
by deviſe, and where by deſcent. 95 


„IS. had iſſue only two daughters, one whereof was dead. 
. and left iſſue B. her heir, and one of the cohc'rs 37 the ſaid 

d. J. S. deviſes the eſtate to B. and his heirs; and if B. ſhould 

one moiety by deſcent, and the other by purchaſe, or the 
wle by purchaſe, was the queſtion ; and it was adjudged (en a 
ſlated) that he took the whole by purchaſe. Trin. 1702. 2228 
ton and Reading (a), Prec. in Chan. 222. Vide 1 P. Wm. 475. Ann. B. R. 
King and Royſton, S. C. ſtates it thus: A. has two daughters B. and C. B. has a for, 
dies A, deviſes the land to the ſon and his heirs. The ſon takes the whole by deviſe, 


nat a moiety by the deſcent as heir, and a moiety by the deviſe; for there can be no ſuch 
= 23 the deſceut of a moiety to One caparcener as heir, but the deſcent is to all. 


. J. 8. being ſeiſed in fee of copy hold lands, ſurrendered to MS. Rey. S. C. 
4 of his will, and afterwards deviſed theſe lands to his wife, accord. 
Ged. The widow was admitted to her and her heirs, Sc. and deviſe of a 
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copyhold to ARerwards married Tri , and then ſhe ſurrendered to the uſe of he | 
8 will, and deviſed the ſame to her daughter Jane Trigg, who * 

yoid, and he her heir at law, and then died. The daughter was never 3d, 
is in by de- , . admit. 
ſcent, Mich, ted The queſtion was, whether Jane the deviſee took by deform, 
8 Geo. in or by purchaſe ? for if by purchaſe, then the defendant Trigg * 
B. R. 1 Str. of her blood hath a right; but if ſhe took by deſcent, then the plan. 


___ tiff being of the blood of her mother the teſtatrix, hath the 


Tigin 
Reſolved, that Jane was in by deſcent, becauſe ſhe was heir ny 
to the teſtatrix; and that where two rights meet together in dh. upon 
perſon (as they did in this cafe) the one being by deviſe ang +. gene 
other by deſcent as heir at law, the deſcent is the moſt nobſe meu and 
to come to an eſtate, and therefore the Jaw adjudges, that the ty & 
title ſhall ſtand. Mich. 7 Geo. 1. Smith and Trigg, 8 Mid. 2 atin 
3. So where a feoffment is made to ſeveral uſes, the reverhon u poſſe 
fee to the heirs of the feoffer, in ſuch caſe the heir ſhall take uU at la 
 __ Teverſion by deſcent, becauſe it was part of the old eſtate of u chaſ* 
1 Inſt. 22.8, feoffor; for ſo much of the uſe of the lands which he did not diſpiſ Leig 


as of by the feoffment. ſtill remained in him as part ofthe old eſtat. 
hut if a man deviſe any other eſtate to the heir at Jaw than vj, 
he was to take by deſcent, as if the teſtator deviſeth a leſs eſtate 
him, or an eſtate in fee to ariſe upon a condition, there it is oth; 
wiſe. Per Cur'. Ibid 
4. J. S. ſeiſed in fee of a real eſtate as heir on the part of 
mother's ſide, and b-ing alſo ſeiſed in fee of an eſtate of 41. fer c. 
as heir to his father, deviſes all theſe lands to truſtees in fee, | 
truſt to pay ſevera] annuities and charities, and the reſidue of th, 
profits (after payment of the annuities and chatities) to go tot 
right heirs of the mother's fide. Proof was admitted that at th 
time of making of the will the teſtator declared the heir « 
his mother's ſide ſhould have hjs eſtate, becauſe it cans of Me 


from thence. It was objected, that if the will ſhould il . 
334 conſtrued in ſuch manner, as to intitle the heir of the mother's daf 


to the eſtate, ſuch will would be void and nugatory, becauſe, wi 
out any will the lands would go to the heir ot the mother's moths 
(a) 1 7. 12. who was the heir at law to this eſtate, the heir of the mother's ſathe 
having none of the blood of the firſt purchaſer (a). But Vac: 

ficld, C. ſaid, that the teſtator giving by his will ſeveral ar nu“ 

and charities, and then ſaying, that the reſidue of the profits jþcu 

(5) His lordfhi go to the right heirs of the mother's ſide, was only as if he h 
CO A P (aid, ** ſo fax I diſpoſe of my eſtate, and let ſo much of it | 
little was to be from my heir, who otherwiſe would have had it; bur J wilin * 
taid for the heir diſpoſe of it any further from the heirs at law of the mother's i: 
of the mother's whence it came, and where it would go, in caſe I ſhould not gi 
_—_ ”—=_ in it away.” Alto there might be Nala to uſe theſe words, 4 
ee e they are not nug: tory, becauſe, as the deviſe is only of annutt 
general (for the and charities, without any particular words, expreſſing the den 
heir general Tees to be truſtecs only; the deviſees bad it not being ſor theſe lau 
muſt be heir of words, might the ves, and in their own right, have been ini 
the father 's ſide, tled to the premiſes. Decreed (withour any doubt) in favour 


f : : | | this 1 
ae err dp hag the heir of the mother's ſide (b), As the lands of 4.. fer am. | goed 
ther) nor the 5 | | „„ | * 
heir quoad hoc, (viz.) 25 to theſe lands for the heir as to theſe hands was the heir oft: ab 

| , 


mother's mother, from whom they deſcended ; ſo that the heir of the mother's father 0 
neither heir ſimpliciter, nor quoad hoc, to the party that laſt died ſeiſed, viz. ]. and | 
Toi. 139. | | 
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prdſhip was of opinion. that the ſame words might be taken diſ- 
nibutively (c), (via.) That the lands which came by the mother's (c) Vid Free; 
{de thoutd return to the heirs of the mother's mother; and that , Chapman, t 
gelands which deſcended from thefather, ſhould return to the heirs . . 
ofthe father, in the ſame manner as if there had been no diſpoſition 
male thereof, and they had been left to deſcend ; at leait fo far 
was clear, that this ſmall eſtate, which came to the teſtator as heir 
to his father, muſt contribute in proportion to the charicies and 
annuities ; but it being of ſo ſmall value, the counſel did not inſiſt 
having the opinion of the court about it, nor was the heir 
of the teſtator a party to the ſuit. EAI. 1723. Harris 
and biſhop of Lincoln, 2 ill. Rep. 135. | 
5, Where a deviſe was to the wife, then to A. (who was heir 
thaw) and his heirs, he paying 100]. when he ſhould come into 
poſſeſſion. A. died in the life of the wife. Decreed that the heir 
a law of A. is chargeable with the tool. he taking only by pur- 
chaſe and not by deſcent. 4 Nov, 1738. at the rolls, Miles and 
Leigh, 8 Vin. Abr, 247, by way of note to p. 3. 335 
| 3 | „0 An execu- 
(K) Of executory deviſes (a); and here of the limi.- tom deviſeis 


. 4 future in- 
tation of the truſt of a term. tereſt, which 


cannot veſt at the death of the teſtator, but depends on ſome contingency, which mult hap- 
pen before it can veſt. Gilb. on deviſes, 41 ,—Since the ſtatute of wills (4) and ſtatute of 


uſes, executory deviſes and ſpringing uſes have been allowed oi. Theſe were firſt allowed of 
with rcſpe& to the teſtator or party himſelf; afterwards it came to be allowed of to other 
perſons ; and thereſore at this day in deviſes and limitations of uſes an eſtate may be limited 
orer to a third perſon, upon the deicaſance of a former eſtate in fee, it the condition be no: 
to) remote in point of time; and tho? there have been words found out to ſave in appearance 


the maxims of the common law, yt in effect and in truth the very benefit and advantage of the 


condition is paſt over to a third perſon, nothwithſtanding the maxim of law, hat a ftranger 
cannot take the advantage of a condition: Per lord C- Parker, Mich. 5 Geo. 1. in the caſe 
of Marks and Marks, Lucas's Rep. 423.— ( 32 Hen. 8. Executory devii.s were grounded 
on the comman law. 
ciſe, 8 rep. 6. . 7 Rep. 9. 4 11 Hen. 6, 73. 4. Br. deviſe, and the words of the ſtatute 
of wills are not that he deviſes to any perſon or perſon;, but“ at his will and pleaſure, 


and cited Cro. Jac. 394, Blandford and Blandford, per Bridgman, C. J. and adjudged ac- 


— Sir T. Raym. Rep. 83. Mich. 15. Car. 2. B. R. in caſu Bate and Amhurit and 
rton, | : | | 
55 having a ſon and four daughters, and being ſeiſed of lands 
+ in fee, and of a long term, deviſes all his eſtate in D. 
where the frechold lies ; and likewiſe in S. where the term is, to 
his ſon and his heirs, and if he (the ſon) dies without iſſue un- 
married, then to his four daughters; and if he marrics, and dies 
without iſſa* then living, and having a wife, then after the death of 
ſuch wife likewiſe to his four daugliters. Holt for the plaintiff in er- 
ror made two voints : firſt, whether hereby an eſtate in tail of the 
freehold lands paſſed to the ſon, and a remainder to the four daugh- 
ters; or whether the eſtate to the fon was a fee. and it came to the 
daughters by way of executory deviſe. And that it was a fee to 
the fon, and good to the daughters by way of executory deviſe, he 
cited 2 Cro. 590, roll. Tit. eſtate, 835, $36, and this point was 
fielded by the counſel on the other ſide. But to the ſecond point, if 
this remainder of the term was good to the four daughters, he ar- 
gued that it was, and cited Dy. 74, 358. Com. 590, 2 Cro. 460, 
and ſail, that the reaſon of the reſolution in Child and Bayley's 
cafe, was for the repugnancy ; for having {rt deviſed it to the deviſee 
| 2nd his aſſigns ; this was oppoſed by the counſel on the other pay 


334 


Vide Goodcheap's cafe, . 9 Ed. 3. 16. 4. Cited in lord Staſford's 
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and Child and Bayley's caſe relied on, as alſo Roll. Tit. Dork, 


Sommers and Gibbon, Skin. Rep. 144. 


6] Vide 1 vol. 
Abr. eq. P. 
188. Ca. 11. 


336 


ſo it may be by deviſe, if the intent of the parties will have it ſo; bit 


are ſubje& to the ſame fate in wills as in conveyances. An execu- 
| Rate determincs, but the learning of exccutory deviſes [tands up 


gency happens; but if the intent be that he ſnall take in h. 


C. B. in the cafe of Taylor and Biddal, Ca) 2 Mod. 291, 292. 
4. J. S. having three ſons deviſed his lands to them all, and if 


442) This opini- 
on of North 
E.. does not 
apprar in the 
T Fa 5+ 

483. Ga. 11 


63) 2 Lev 
202. Trin. 29 


Car. 2 B. R. 8. C. ſtates it, that J. 8. had three children, and deviſed lands to each with 
limitation of any eſtate, and lays, if any of them dies. his part to remain to the other. * 


7 C. by the deviſe > And the court held, that theſe are croſs reman- 


Dees. 


611. Lexenthrop and Aſhley's caſe. Time was given far fer. 
ther argument. Holt cited Com. 50. and Lowe and Wi:;chan', 
caſe, 22 Car. 2 3 reported in Mod. 50. Mich. 35 Car. 2. B. R. 


2. It was agrecd, that an executory deviſe need not veſt as a re. 
mainder muſt eo inflante, that the particular eſtate determines; but 
that the law would ſupport it without a particular eſtate, and expe 
till it could take. And cites Snow and Cutler, 19 Car. B. R 
But North anſwered, that then there muſt be an apparent intent of 
the deviſor, that it ſhould not till a certain time, notwichſtandin 
the particular eſtate determines z and that, he ſaid, was the caſe 
of Snow and Cutler, for there the deviſe was to the heir of J. d. 
when he comes to the age of fourteen years. But if there be no 
ſuch apparent intent, it mult ſtand and fail by the rules of law (/), 
Hil. 1677, in the caſe of Taylor and Bydall, 1 Freem. Rep. 244. 

3. Favourable diſtinctions have been always admitted to ſupply 
the meaning of men in their laſt wills. Ergo a deviſe to A. tl he 
be of age, then toB. and his heirs ; this is an eſtate for years in A. 
with a remainder in fee to B. And if ſuch a deviſe to A. who is alſo 
made executor, or for payment of debts, it ſhall be for a certain 
term of years, i, e. for ſo Jong as according to computation he 
might have attained that age had he lived. Contingent remainde:; 
are at the common law, and ariſe upon conveyances as well a 
wills ; one may limit an eſtate to A. the remainder to another, ard 


as at the common law all contingent iemainders ſhall not be good, 
ſo in wills no ſuch latitude is given as if none ſhould be bad; they 


tory deviſe needs no particular eſtate ſupport it, for it ſhall deſcend 
to the heir 'till the contingency happen; it is not like a remuir.der at 
the common law, which muſt veſt eo znflanti, that the particular e. 


the reaſons of the old law, wherein the intent of the deviſer is to be 
obſerved ; for when it appears by the will that he intends not the 
deviſee to take, but in futuro, and no diſpoſition being made thereo! 
in the mean time, it ſhail then deſcend to the heir *t:]] the contin. 
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and there is no incapacity in him to do it, he ſtall not take in futur 
by an executory deviſe. Per North, Ch. J. Hil. 29 C30 Car. 2. 


either of them ſhould die, then the lands to be equally divided 2. 
mongſt the ſurvivors, J. S. dies, and then C. his eldeſt ſon died, 
leaving iſſue, and the queſtion was, whether the ſurviving brothers 
of C. or his iſſue ſhould have that part of the lands which came to 


ders veſted , for tho? they are contingent as to the enjoyment, (be- 
cauſe it is uncertain who ſha!l ſurvive) yet they veſt preſently. Se. 
condly, it ſhall be intended ſocage tenure, tho? it be not ſourd, 
cites 2 Roll. 697. Judgment pro quer, Trin. 1679. Font 
and Abbot, (5) 1 Freem. Rep. 481. Be 
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The queſtion was, what us to be done with his part? for the deſcent of the 
| deſtroyed this particular eſtate to him, and conſequently the remainder to the 


5. A will ſhall never operate by way of executory deviſe, ifit may 
ule effect by way of remainder, i. e. if there is a particular eſtate 
ent to ſupport it, Per Cur”. Trin. 1 W. & M. in B. R. Reeve 

8: Carth. rep. 310. 

6. A. ſeiſed in fee had three brothers, A. B. and C. and deviſes 
he lands to A. for life, remainderto A.'s firſt fon in tail male, and 
ſo to the ſecond and third ſons ; and for default of ſuch iſſue to B. for 
i, and to his firſt, ſecond ſon, &c. in like manner, Deviſor dies; 
then A. marries, and dies without iſſue horn; but the wife was prive- 
ment enſeiat with a ſon, who is born after, Judgment in C. B. was, 
that the poſthamous * fon had go title; and it was affirmed in B. R. 
on a writ of error. And they held, that the remainder to the firſt 
for of A, was a contingent remainder, and ſo mult take 
according to the rule in Archer's caſe ; but i 
kath of A. there was a defauk of iffue male, on which the 


* Vide o & 


ellate veſted in the of B, and ſhall not be removed again | 
the birth of a ſon after. And this is no cxecutory deviſe upon 37 


8 3 A La ary 80 pr pony + 88 
tingent eſtate is limited to on 2 capable to ſupport and 
the remainder, it ſhall never be conſtrued an executory deviſe. 75] 3 Lev. 
But this judgment was reverſed in Dom. Proc'. [5] Ealt 1694-— 408. s. C. 4 
Reeve and Long, 12 Mod. 53. Mod. 282. 

5, C— 1 Salk. 227, 8. C. all accordingly.——Carth. 309. S. C. held in B. R. that 
the 2 not happening till after the particular eſtate was determined, the remainder 


as in Archer's caſe, Skin Rep, 430. 8. C. ſays, that the judgment in C. B. 


was totam Curiam of B. R. upon the firſt argument, without any difficulty ; 
and afterwards it wag reverſed in the houſe off Pg by 3 Lev. 1 Salk. it 
fla 


133 all the judges were ve y much 
id not change their opinions thereupon, but blamed baron Turton very much for permit- 


ting a ſpecial verdi& to be foun., where the law was ſo clear and certain Comb. v 
35% Reeve and Long, S. C. ſays, the judgment was reverſed in Dom. Pioc', the Io 
having more regard to the equity of the caſe than to the ſettled rulca of law and the opi- 
nion of the judges. BEE „ 
7+ Incaſe of executory deviſes there can be no limitation over. 
Hil. 5 W. & M. in B. Goodright and Corniſh. 4 Mod. 25 9. 
8. One deviſes all his lands after the death of his executors to A. 
and his heirs for ever, but if he dies leaving no ſon, then to B. 
This is a good executory deviſe to B. if A, dies without iſſue, be- 
cauſe the contingency muſt happen within the compaſs of a life, 
and ſo no danger of a perpetuity. Per. lord keeper, Hil. 1696. 
Farfax and Heron, Prec. in chan. 67. Vide Cas. Temp. Talb. 
44- 145. Fearne. Cont. Rem. 316. 
9. An executory deviſe to ariſe within the compaſs of a reaſonable 
time, is good; twenty, nay thirty years have been thought a rea- 
lonable time. So in the compaſs of a life or lives; for let the lives 
be never ſo many, there mult be a ſurvivor, and ſo it is but a length 
of that live, [for Twiſden uſed to ſay, the candles were all lighted 
at once; but they [Cur'] were not for going one ſtep farther, be= 
cauſe theſe limitations make the eſtates unalienable, every executory /c) Vide thi 
ceviſe being a perpetuity as far as it goes, viz. an eſtate unalienable, caſe x vol. 
tho' all mankind join in the conveyance. Per Cur' Trin. 9 W. z. _ 4-19 
G. B. in the caſe of Scattergood and Edge [e], Salk, 229. this tho 
10. In inheritances there may be two ſorts of ex deviſes. — . — 
Firſt, when the deviſor parts with the whole fee out of him, and there, 


tified with this opinion of the lords, and 
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bi after qualifies the eſtate of the devilee, and limits contingent remain. 
ders over; and this is repugnant to the rules of the common lay, to 
have one fee depend upon another. 1 Inſt. 18. By act of thepany 
one fee cannot depend upon another, tho it may by actin law, as itis 
often ſeen ſince the ſtatute of 26 Hen. 8. And the ſirſt ct theſe de- 
viſe that we find is Well:ock and Hammock's caſe, cited 3 Co. 
Boraſton's caſe. ——Cro. Eliz. 204. 2 Leon. 114. and was firſt 
77 Cro. Jac. cyuntenanced in favour of proviſion for younger children, and of 
800. 392. land deriſed by cultom. Vide Cro. Elz. 532, 525» 360, 49). 
Mich. 18 Jac. And. 22. More 422. 464. Pell and Brown's LA] caſe ;——— 
B. R. 1 Dodridze did oppole the opinion of the other three judges as to the 
N name point of its not being barred by recovery, and the opinion in 1 Roll. 
ol Petts ani rep. 835, 836, and Sty. 27 ½ went down with the judges like 
Brown-Fearne. chopped hay; but ſince it has been ſo often paſſed over, it muſt not 
Cont +—— be queſtioned now, becauſe the eſtates cf many depend upon tit. 
" 495- The ſecond ſort is when the deviſor does not part with the whole out 
1 Brown rep. of him{cif, but gives future eſtates to rife upon contingencics, and 
323, 3 Term. Jeaves the inheritance to deſcend in the mean time; and this is not 
rep. 146. diſagreeadle to the common law as in cafe of deviſe, that execu- 
| tor thall ſell land, where the lands deſcend in the mean time; and 


2 Vin. Abr. 11. J. S. being tenant for life, with remainder to his wife for 


119, pl. 322 life, remainder to his own right heirs, 20 Oct. 1683 made his w. 
SE .in totidem 
A e «* life, after her death it of right goes to my daughter Eli zi. beth f 


of this work. ever, provided the has heirs; but if my ſaid daughter dics bctore 


I can never ſufficiently reward her love. Provided if my (i: 
« vife ſhould marry again, and fail of heirs male, and my dauyhtcr 
4 ſhould fail of heirs, then I deviſe 501. annuity out of W. Kc. to 

« my brother D. 8.“ [ard to his heirs for exer.] And deviſed ſe. 


veral other annuities charged on the lands to ſeveral perſons, who 
were his heirs at Jaw. But he made no deviſe of the land to ary 
one. The wife married a ſecond huſband, and had iſſue male, but 
died before Elizabeth the daughter, who died without heirs. In 
eietment the leſſors of the Jus were heirs at law, and the de- 
adant was the heir male of the wife by the ſecon1 huſband. O1 


the trial a caſe was made for the opinion of the court. Firſt obi. 


tion was, that the fir} clauſ- was a deviſe to 32 daughter in . 


be o 


S. F 8 4732 
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but yet that was afterwards controuled and qualified by ſubſequent 
words, and it was intended to be to her and the heirs of her body 
only. Per Cur', The perſon to whom the deviſe over is, [i. e. 
heirs male of the body of the wife by a ſ:cond huſband] is a ſtran- 
ger, and where the deviſe over is to à ſtranger, that will not alter 
the conſtruction of the will from what it would have been without 


it; that it will continue a deviſe to E. in fee- ſimple. 80 is (6) ; <4 v1 
it was once diſputed. A deviſe to a ſtranger will nut alter — 


1 Cro. 415. and it is law now, and nc: to b: drawn in queſtion, 


a policive deviſe to a perſon and his heirs. —But when this deviſe is 
over of a rent charge, or annuities charged on the land to the heirs at 
hw, and ſhews what was meant by heirs in the fult place, hen it 
will be a deviſe to Elizabeth and the heirs of her body, remaiader 
to the heirs males of the body of the wife, with a deviſe. over to 
theſe annuitants, and there is no difference whether the deviſe over 
be of the lands or of an annuity charged on them, becauſe in the 
lalt he could never intend the lands themſeves ſhould paſs to the 
$ to whom he had given the annuities. Secondly, per Cur”, 


were ſettled upon 
is only a declaration of the deviſor what the eſtate and condition of 
the was, and how ſhe was to enjoy it: and he cou'd not fa 
of right [we] who was to enjoy them, it ſhe claimed under the will. 
The couſeyuence of this is, that the lands deſcended to Elizabeth as 
heir at law, and the deviſe to the heirs males of the wife by a ſe- 
cond huſband will be contingent. Firſt, Whecher Elzalicih iliauld 
de in the life-time of the wife, which wiult bipp.n within 
the compaſs of a liſe; next contingency, if the ite ſhould uf, &c, 
and have heirs of her body by a ſecond huſban-l.— But ti? as in 


6) Hil, 14 


the firſt clauſe is not a deviſe to the wife or to Elizabeth, for they 
her for lite; and what is ſaid as to the daughter 


(we) in the 
original 
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Lloyd and Cary's caſe ſhe inight have heirs after his death, aud 


not within the compaſs of a life, yet ſo near as there could be no 
inconvenience if it ſhould take effect f as] an execuwiy deviſe in 
ſuch a caſe. But this is not ſo here; four if the words are taken 
disjunctively, [if my daughter dies in the life-time of her mother; 
or without heirs} the contingency never happened, becauſe the 
daughter ſurvived the mother; ſo the deviſe could never take 
eſſect, but will be void ;—if taken copulatively, and [Cor] taken 
for [and] here it will be hard to turn words out of the natural ſenſe 
and import, unleſs there be a plain intimation of the intent of the 
deviſor ſo to do. How doth the diviſor intend it copulatively? 
what occaſion is there for it? for if the daughter ſurvived the mother, 
de might intend it for her in fee; why ſhould it be taken, if my 
daughter dies without heirs in the life-ume of Eliz. [a] ? Thirdly, 
but if it were ſo, the deviſe over cannot take effect, becauſe the 


(as) not ia the 


original. 


(a] Eliz. in 
the original. 


contingency never happened. Fourthly, but the death of the 


daughter without heirs is too remote, and the deviſe over is void. 
The deviſe of the annuities is to take effect in nature of a remainder, 


and if the firſt cannot take effect, all that comes after cannot take 


place, it being not to take effect but as a remainder, and then not 
at all. Next, if the wite ſhould marry again and have a ſon, and 
ſhould die without heirs males, this is ao too remote, and ſo the 
deviſe over is void, becauſe to cammence upon a contingency too 
remote z and if it cannot be good by 
it mult be by way of remainder. And it cannot be good as a 
remainder, becauſe there is no particular eſtate to ſupport it to any 
dne; for there was no particular eſtate at all, what weat before 


way of executory deviſe, then 
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being only a declaration of what did belong to the daughter; 43d 
is this contingent remainder had no particular eſtate antecedent 10 
it, it is void. Not good as an executury deviſe, becauſe the con. 
tingency never happened or if it did happen, it was too remole 
and ſo void, and therefore the heits at law have a good title, Fifth}, 
if the ſon of the wife by the ſecond huſband could take, he wank 
take a fee-ſimple, ſo that the teſtator was miſtaken in the law; ſor 


| he thought he had deviſed to him but an eſtate-tail. Judgment for 


2 Str. rep. 
255 


B. R. 209. a 
229. 355. 

2 Kel. 254» 
pl. 203. 

10 Med, 501. 


the plaintiff, Eaſt. 7 G. 1. B. R. Wright and Hammond, MS. Rep. 

12. William Gore had ſeveral ſons, Thomas, Edward, &c. and 
ſeveral daughters, and being ſeiſed in fee deviſed his lands to truſtee; 
for five hundred in truſt tc pay 50k. per annum to his eldef 
fon Thomas for life, with power of diſtreſa, and on feveral che; 
truſts, and after the determination of that term to the firſt ſon of hi; 
eldeſt ſon Thomas [then a bachelor] to be begotten in tail male 
and ſotoevery other fon of the bedyof Thomas to be begotten in tail 
male ſucceſſively ; remainder to the teſtator's ſecond fon Edward for 


life, remainder to the firſt, &c. fon in tail male ſucceſſively, with 


divers remainders over. The teftator died leaving Thomas ther 
a batchelor, who afterwards married and had a fon. The caſe 
came on before Macclesfield, C. who directing it to be referred 10 


ide judges of B. R. for their opinion, the firſt queſtion was, whe: 


ther the deviſe to the firſt ſon of Thomas was good? Second]; 


in whom the frechold of the premiſſes did veſt at the death of the 


teſtator? And Pratt, C. J. Powis, Eyre and Forteſcue A. 
Juſtices, certified their opinions, That the deviſe to the eldeii 


4 ſon of Thomas was void; that it could not be good as a remain- 
 « der, for want of a frechold to _—_— and that it could no: 
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take effect as an executory deviſe, becauſeit was too remote, [ viz. 
after five hundred years; and that the freehold of the premiſſc 
« veſted in Edward the ſecond ſon. But lord Macclesfield ex- 
preſſed ſome diſſatisfaction at this opinion, ſaying, that tho' the law 


might be ſa, yet the term of five hundred years being but a truſt 


term, and to be conſidered in equity as a fecurity only for money, 
was not to be fo far regarded [at leaft in equity] as to make the 
deviſe over void. After which, Thomas and his brother Edward 
came to an agreement, which was confirmed by the court: After- 
wards, on Thomas's death, his ſon bringing this matter over again in 
chancery, King. C. ſent it a ſecond time to the court of king's 
bench, and lord Hardwicke, C. J. Page, Probyn and Lee, juſtices, 
certified their opinions againſt the opinions of their predeceſſors, 

(viz.) “ That this was a good executory deviſe, and not too re- 
* mote, for it mult in all events one way or other happen upon 


„ the death of Thomas Gore, whether he ſhould have a ſon or 


not, and either upon the birth of a ſon, or upon his death with- 
* out iſſue male, the freehold mult veſt.” Lord Raymond was 


1 of this laſt opinion. Trin. 1722. (Edward) Gore and Gor: 


Trin, 1 


S. C. but not ſo fully reported as in P. William's 


(a), 2 Will. rep. 28 to 65. | | 1 
Vid. 8 Vin. Abr. P. 


370. where Mr, Viner by way of note to pl. 14. ſays, that afterwards Edward dying 
without iſſue, D. a next remaindcr man * this matter once more into chancery 10 


lord Talbot's time, whereupon his lordſhip re 


erred it again to the judges of R. R. ub. 


certified, * That they thought the remainder good, and that an interim eſtate til the 
« birth of the forr of Thomas, who is ſince born, deſcended to B. and ſo the continge® 


„ remainder 


ſupported. The two certificates above-mentioned in P. Williams, were ® 


the words following: —“ We have heard counſel on both fides on the queſtion abo"t 
e ſpecified, an] having conſidered the ſame, we are of opinien, that the deviſe of the 
„ manors above mentioned tothe firſt ſun cf Thomas Gore is vci3, becauſe be ez5tY 


| | ; Deviſes . | | 340 
„ take by way of remainder. for that there is no freehold to ſuppert it; nor can he take 
« by way of executory deviſe, becauſe it is not to take place within that compaſs of time 
« which the law allows 2 ; and ve ate alſo of opinion, that the freehold of the ſame 
« manor on the death of the deviſor veited in Edward the ſ:cond ſon.— 1722. 
John Pratt, R. Eyre, 
Littleton Powis, J. Forteſcue Aland.“ 


« Upon hearing counſel on both ſides, and conſideration of this caſe, we are of opinion | 


« that the d-viſe of the manors of B. an 8. to the firſt ſon of Thomas Gore is good by 


« may ef executory deviſe; and that the freehold of the ſaid manors veſted in his heir 


« af la (5). 
jan, 26, 1733. Hardwicke, E. Probyn, 
F. Page, ; W. Lee,” 
Je] ln Strange's rep. 958. it is fel, that the Id. Ch. J. Pratt, &c. were of opinion, 
an} fo certified to lord Macclesfield, that it was not a good executory deviſe, becauſe it 
might ſubſit? forty weeks after the death of Thoma Gore, and they were not for going a 
tay farther than a liſe in being. ; (5) In Str. rep, 988. it is ſaid, that Id. 
chin. Macclesfield not being ſatisfied with the opinions of Id. Ch. J. Pratt, &c, refuſed 
» decree accordingly ; and his lordſhip being ſu-ceeced by lord King, the caſe was ſent 
tackto B. R. and now the judges were unanimouſly of opinion, that it was a good 
deviſe, and that a convenient time after the life was to be allowed, ac. 
cording to the caſe of Lloyd and Cary in Show. Pri. Cafes, And this neceſſarily being 
oariſe within nine months after the death of Thomas, there was no danger of a perpe- 
tity, And this deiog certified, the cauſe was ſet down before Id. Talbot after Trinity 
term 1934. who declared his agreeing in opinion with the laſt certificate, and made his 
kectee accordingly. 7 
13. A. deviſed a term for years to his wife for life, remainder 
w his ſon and daughter. This is an executory deviſe. Vide 11 
Geo. 1. Theobalds and Duffoy, 2 Mod. Caſes in Law and Eq. 
—_— | | | | | 
14. A. ſeiſed in fee, and having three ſons, G. E. and R. 
deviſed Blackacre to G. his eldeſt ſon, and to his heirs, and 
Whiteacre to E. his ſecond ſon, and his heirs, and a rent-charge 
of zo l. per annum iſſuing our of Whiteacre to R. and his heirs ; 
proviſo, that if either of his ſons ſhould die without iſſue, the other 
tro living. ſo as his eſtate in land ſhould come to the other two ſons, 
then the rent ſhould ceaſe. G. died, leaving iſſue the defendant 
and R. died fans iſſue ; ſo that this contingency could never 
happen, becauſe G. had iſſue, and he being dead, and R. alſo 
without iſſue, their eſtate in lands could never come to two, where 
E. alone was ſurviving ; ergo the rent-charge muſt deſcend to 
defendant as heir at law, being the ſon of G. the eldeſt ſon of 
the teſtator ; for this is an excutory deviſe to two on the contingeny | 
of one dying in the life-time of the other two, which contingency 341 
muſt ariſe within the compaſs of one life, otherwiſe it is void; for 
it is plain that the teſtator intended this benefit of ſurvivorſhip 
during his ſons lives only. The court being of that opinion, 
judgment for defendant. Hil. 11 Geo. 1. Parſons and Peacock, 
J ooo: 8 # | 
5. Deviſe of a perſonal eſtate to A. the wife of J. S. for her 
ſeparate uſe ; and after her death, the yearly intereſt and produce 
thereof to be for the maintenance and education of ſuch children as 
he ſhould have by the ſaid J. S. until the ſons ſhould be twenty- 
one and the daughters eighteen, at which reſpective ages their 
ſeſpective portions were to be paid them, and for want of ſuch iſſue, 
then all the ſaid eſtate to go to the children of B.—A. died without 
fue. King C. held that the words [for want of ſuch iſſue] muſt 
be intended (for want of ſuch children); and whether A. ſhall 
kave ſuch Children will be known at her death ; if the ſhould 
kare children; then they are to have the proceed and produce 
the eſtate for their maintenance until they come to age. 
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341 Deviſes 
before which time they cannot diſpoſe of it by reaſonof their inſanc 
if they had the abſolute intereſt therein; but as ſoon 48 Fe. 
come to the ſaid age they are to have the entire property, * tue 

(:) Gibb. 318. therefore this is a very good executory deviſe. Trin. 1727. d. but 
319. 8. C. dox and Stains (a), 2 Will. rep. 421. ſho! 
cited as decreed at the rolls and attizmed by lord chancellor, end both decrees aſſirmed in life 
Dom. Com ide the caſe of Maſinburgh and Aſh, 1 Vern. 234, 257, 394, and ' for | 
Chan. rep. 8vo. 275, where the like ezecutory deviſe of a term for years was decreed to be but 
good by North, I. K. by advice of all the judges of © B. viz. Jones, C. J. Levine 
—_ and Street, juſlices, who certified the fame under their hands the 17th ef Feb Ad 
185. 
| 16. A. deviſed lands to B. and his heirs for ever, upon con. won 
dition to pay all the te ſtator's debts, legacies and funerals, and ij * 
he do not pay them, then he deviſed the premiſſes to the deſendam i ** © 
and her heirs for cver, and gave the reſidue of his eſtate real and 241 
| perſonal to defendant and her heirs. B. died before the deviſot, | 
jo it was a lapſed legacy as to him. One queſtion was, whether 
this was an executory deviſe ever of theſe lands, to defendants ? 
And per Eyre, C. J. and tot' Cur', this cannot be an exccutor 
iſe to defendant, unleſs it were an original deviſe. - Here is 10 
firlt deviſce, for he is dead, and that deviſe is void. Eaſt. 2 Geo, 2 
Roe and Fludd, Forteſc. rep. 184, 185.—— Vide P. 329. (. 
6. this work. 5 
| 17. J. S. (having che reverſion in fee of lands, fettIed upon the 
'F marriage of B. his ſon in the uſual manner) deviſed all his Jand, 
in that ſettlement, on feilure of iſſue of the body of B. and ty 
want of heirs male of his own body, to his daughter C. and tie 
| heirs of her body. This does not give an eſtate· tail by implicativ 
to B. The deviſe to C. is executory, and is void, as being on te 
remote a contingency. Eaſt. 1733. Lancſtoreugh aud Foy, 
Caſes in Eq. "Temp. Talbot 262. 


18. A conſtruction in favour of executory deviſes to ſupport the 
intent of the teſtator, will be made either in the courts ot law or 
equity, if it may be done conſiſtently with the rules of law. Mich. 
1734. Hopkins and Hopkins, Cafes in Eq. Temp. Talbot 3. 
19. A. deviſes his freehold, copyhold and leaſchold, and al 
his real and perſonal eſtate, not before deviſed, to three truſtees, 
their heirs, &c. In truſt, to pay B. his ſon an annuity ; and if be 
ſhould have any child, or chuldren, the rcf:due of his rents, during 
B.'s life, for the education and benefit of ſuch child or children, 
and after B.'s deceaſe a nioiety of the truſt eſtat: to ſuch child cr 
children as he ſhould leave, their heirs, &c. the other moiety v 
che child or children of his grandſon C. and every other chi 
and children of his daughter D. their heirs, &c. ard if P. de 
without iſſue, the firſt moicty to C. and cther child or children d 
D. and their heirs, &c. and directs an annual payment to ſuch 
wife as B. ſhall marry. A. died. B. married and had iiſſue: 
ſon and a daughter, and died; afterwards C. marricd and had 
iſſue a daughter, and died. The limitation to the daughter «tC, 
is well ſupported by the eſtates in the truſtees; or if not, is good 23 
an executory deviſe ; and the profits ſhall go to the children of 
Mich. 1735. Chapman and Bliſſet, Caſes in Eq. Temp. Talbot 145 
20. An executory deviſe of an eſtate of inheritance to a grand 
unborn when he ſhall attain the age of twenty-one years, is good, 
and there is no danger of a perpetuity. Mich. 1736, Stephens ad 
Stephicns, Caſcs in eq. Temp. Talbot 228. | 


-—- 
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21, Teſtator deviſed to A. and his heirs, and if he die before 

twenty-one, then to B. and his heirs. A. died before twenty-one, 
but B. died before him. The queſtion was, whether B.'s heirs 
ſhould take? And the court held clearly, that tho“ B. died in the 

life of A. yet his heirs might well take under the executory deviſe, 

for that ſuch a deviſe is not to be conſidered as a mere poſhbility, 

dat as an intereſt veſted (tho' not in poſſeſſion) in the ſame manner 

u 2 contingent remainder, and conſequently is tranſmiſſable. 

Adjudged upon a caſe made at the aſhzes, and reſerved for the opi- 1 
nion of the court. Trin. 13 & 14 Geo. 2. Gurnel and Wood (a), b 
$ Vin. Abr. 112. pl. 38. ; juſtice cited 
the caſe of King and Withers, 11 July 1735, where a contingent deviſe of a perſonal cſtate 
was held to be not a poſſibility only, but an intereſt veſted and tranſmiſſable, per lord Talbot, 
ud the decree affirmed, after long hearing, in Dom. Proc', 15 March 1735. Ibid. 

(L) of devijes by implication. pen et 

HAD three ſons, B. C. and D. and deviſes lands to C. 
and D. and if C. dies without heirs D. ſhall have his 
rart, and if D. dies without heirs, B. ſhall have it. The queſtion 
was, what eſtate D. had in this moiety ? For it was agreed that 
C. had an eſtate · tail by implication by force of the words ſubſe- 
quent to the deviſe, i. e. and if C. die without, &c. Nudigate | 
uguod, that if the teſtator had gone no farther but only ſaid, I 
leviſe theſe lands to C. and D. neither of them had had but an 
eſtate for life; and then when the teſtator by ſubſequent words 

$ the eſtate of one of them, and reſtrains it to the part of 
one of them, (by ſaying B. ſhall have it) this word ſhall relate 
only to C,'s part that was before deviſed to D. if C. dies without 
heirs, And the court inclined to this opinion, that D, had but an 
cate for life in his moicty, becauſe implications that carry eſtates 
wght to be plain and ſtrong, and ſo gave judgment niſi. Eaſt, 
1673, Allen and Spendlove, 1 Freem, rep, 85, Gilbert's Law 81, 

2, Where an eſtate is created by implication, it muſt be a neceſ- 

implication, (5) as a deviſe to the heir after the death of the 
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ite, the wife takes an eſtate for life by implication, becauſe it 
i plain his intent was, that the heir ſhould not have it till after her 
death. Per lord Keep. Trin. 1703, 2 Freem, rep. 270, Gilb, 
bi, SR | 


(5) It has been 
ſettled by many 
authorities in 
'the books, viz. 
the 13 Hen. 7. 


-r. Jones's rep. 98.—2 Lev. 30).—1 Vent. 203.—Vaugh. rep. 259. (Gardiner and 
Helden) that nothing leſs than a neceſſary implication could intitle the wife to an eſtate tor life, 
ad the known diverſity is, where I deviſe lands to my heir after the death of my wife, this is 
ideviſe by implication to her for life ; but if I deviſe lands to my fecond or third ſon after 
de death of my wife, this is no deviſe by implication to her, but the lands during her life ſhall 
Gcendto the cleſt ſon as heir. Trin. 1718. Said arg' in the caſe of Willis and Lucas, 1 
Vil. rep. 473. Vide Ca. 5. P. 343. 5 85 

3- An implication in a deviſe to diſinherit the heir, muſt even 343 
t law be a neceſſary implication ; cited arg and agreed to by lord Gith. eg. rep. 
cuncellor in Caſu Boutell and Mohum Tilden et al', Eaſt. 17 14, 41.8. C. 
tec. in chan. 481, 484.—Vide Fearne Cont. Rem. 341. to 378. accord. 
4. Where an entail is created by implication, it is ever in favour 
{ the heir at law; to whom no eſtate being given by the will, ſo as 
enable hin to take by purchaſe, and there being a neceſſity, if he 
es at all, of his taking by deſcent, therefore to ſupport the inten- 
on of the teſtator that the heir ſhould take, the law creates by im- 
ication an eſtate tail in the anceſtor, to veſt it in the iſſue by deſ- 
ent, Per Parker, C. Eaſt. 4 Geo. 1. in the caſe of T and 


cant, Lucas's rep. 40 3.———Put where there 18 a how 
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343 Deviſet. 
is the it ſhall go to the iſſue, this reaſon entirely ceaſes. (a) Per lord 
2 — Target Parker. Ibid. 4 
and _ 1 5. A. had three ſons, B. C. and P. and being ſeiſed in tecof lang, 
193. Ca. 11. part whereof was Gavelkind, deviſed it to D. his youngeſt ſon 2 en, 
| fendant's huſband) for his life, he or his heirs paying out of th. £ 
des 


rents, &c. 10 l. a year to B. for his life, and alſo 101. a year to C. 
and alſo 10 l. a year to the teſtator's daughter M. for her life, and 
alſo paying his legacies ; and that after the death of ſaid D. and de- 
fendant M his wife, then _ ſon or ſons of the ſaid D. ſhould har: 
all the ſaid premiſſes. y between them, they or their br 
paying the legacies; ly ſuch ſons, then the daughter or => 
ters of D to have the premiſes equally amongſt them, paying, x. 
The teſtator died, then C. died leaving iſſue, then B. the eldeſt ſon 
died leaving iſſue a daughter, after which D. died leaving defenq,,, i 
his widow and three infant children; whereupon the daughter ang 
heir of B. brought an eje ment for the recovery of the premiſ., 
againſt D.'s widow, who giving in evidence an old ſubſiſting tern 
aof the premiſes, B.'s daughter preferred her bill againſt defendyr, 
for an account of the rents, &c. and to be fer ail le the old term, 
c. The only queſtion was, whether the defendant had an eſtate fy 
life by implication, the premiſſes being deviſed to D. for lite, ad 
after the death of him and defendant his wife, then to the ſons of I)? 
Or whether, during the life of the wife of D. the premiſſes ſhoy!l 
deſcend to the plaintiff as heir at law of the teſtator, as an eſtz: 
undiſpoſed of by the will during the life of D. s wife? Parker, C. 
ſtrongly inclined for defendant D.'s widow, that ſhe took an efiz: 
for life by implication. However, it being a matter of lav, ut 
an ill-penned will, the court ordered that a caſe ſhould be made u 


J. E. AT 


Lucas rep. it, and that it ſhould be referred to the judges of B. R. Trin. 171?! 
416. Trin. Willis and Lucas, 1 Will. rep. 472, 476. | = 5 pin 
4 Geo. 1. S. C and P. ſays Lord Chancellor was of opinion the wife oughtto have an eftate ſo, 
life by implicaticn, the heir at law being excluded by the annuity; but this being matter trial! _ 
at law, he directed an iſſue accordingly ; where the wiſe was ordered to infiſ only oa! that 
tile at Jaw. Ibid. 418. MS. Rep. S. C. and P. decreed accord*. => reſt; 
= 6. „It is my will. that if W. my fon ſhall happen to die, ai the fi 


leave no iſſue of his body lawfully begotten, that then, in th 

1 caſe, and no otherwiſe, after the death of the ſaid W. my { 

* I give and bequeath all my lands of inheritance in L. unto R. 

4 ſon, to have and to hold the ſame after the death of the ſaid 

% to him and his heirs.” Price, B. pave his opinion, that W. to 

an eſtate- tail by this will; for the words ſhall not be conſtited 

give an eſtate by way of executory deviſe, but where the deri 

| 344 cannot take any other way. But here W. took by the will; for i 
a neceſſary implication that he ſhall have it to him and the heis( 

his body, for the heir ſhall take by the will tho” he is not expret 

named, or there be no deviſeto him by expreſs words. It was # 

5 judged We took an eſtate-tail. Trin. 9 Geo. 1. Walter and D 
3 Da- et al', Comyn's rep. 372, 375. oo | 
83 (M) Deviſes ; who ſhall tate by ſurvivorſbip. (4 
and Folkes at al', and Helmes and D'Avers, P. 562. Ca · z29.——— —Deviſc of lands to Af 
B. for their lives, equally to be divided between them, and after their deceaſes to the le 
male of their bodies equally to be divided; and if either of them die without iſſue, the 
the ſurvivor and his heirs male. A. and B. make partition, and B. levies a fine, and ſuffer 
recovery of his part, and dies without iſſue, The entry of A. is taken away, and no tit 
erues to him by the ſurvivorſhip. M. 3 Geo. 1. Thruſtout and Peake, et al'. 1 Str 1! 
ſame determinations Vide P. 440. B. 38. | | 


Deviſes. 

PT HAVING three daughters, deviſed to them zool. apiece, 
A R yable at twenty-one or marriage, which ſhould fi hap- 
= and if either ſhould die before twenty-one or marriage, then her 
orion to be equally divided between the ſurvivors. The eldeſt 
warrics and hath her portion, and dies, leaving iſſue ; the oungeſt 
ſes before twenty-one and unmarried. The ſurvivin er ſhall 
re the whole, per Ellis, Windham and lord e 2 and tho! 
+ yas objected that the words equally to be divided, did imply that 
te ſhould be ſharers, yet that is to be underſtood redenda _fingula . 
alu, in caſe two of them had ſurvived. Mich. 1673. anon. 1 
Freem. rep. 301, 303. Ca. 365, 
1. J. 8. bequeaths to A. 500 l. to B. gool. and gires 500 l. a- 
iece to five others, and © if any to whom I have given any money 

legacy to die, then her legacy, and alſo the reſidue of my 
al eſtate, ſhall go to ſuch of them as thall be then living, 
y to be divided betwixt them all.” Per Cur,” the words 
fall go to ſuch of them as ſhall be then living,” muſt refer to a 
enain time, and that is when the legacies become payable, which /5) Hf a time 
x the death of the teſtator (5), ſo that the death of any of the of payment 
quees after would not carry it to the ſurvivors. Mich, 1687. p26 been 
witer and Williams, Prec. in Chan. 78. ms Hong 


tk and Bridges. | 

J S. deviſes the ſurplus of his perſonal eſtate unto four perſons, 

ally to be divided between them, ſhare and ſhare alike, and made 

his executor in truſt. One of the four dicd in the life-time of the 

ſor, and then the teſtator died; and the queſtion being towhom 

e fourth part, deviſed to ſuch deceaſed reſiduary legatee, ſhould be- 

: Macclesfield, C. (after time taken to conſider of it, delivered 

$ opinion, That the teſtator having deviſed his reſiduum in fourths, 

| one of the reſiduary legatees dying in his life-time, the deviſe 

that fourth part became void, and was as ſo much of the teſta- 1 

$eſtate (e) undiſpoſed of by the will; and that it could not go () Vide de 
the ſurviving reſiduary legatees, becauſe each of them had but @ dſe of lord 

h deviſed to them in common, and the death of the fourth lega- 1 
coul. not avail them, as it would have done had they been all 3 

t legatees ; for then the ſhare of the legatee dying in the life of 
teſtator would have gone to the ſurvivors (d). But here the reſi- (4) Show. gr. 

m being deviſed in common, it was the ſame as if a fourth had Salk. 238. 

1 — ca of the four, which could not be increaſed by 5 
death of any of them. This ſhare cannot go to the executor, he Vide Page and 


rep. 47g, the 


onal eſtate remaining undiſpoſed of by the will; and that as to nation. Vide 
the executor was a truſtee for ſuch next of kin. Trin. 1721. P. 440. C. 38. 
prell and Dry. (a) MS. Rep. fe (a) x Win. 


rep. 700 · 


od, thus; One deviſed his real and perſonal eſtate to his four daughters and their heirs, 
eutors and adminiftrators ; one of the daughters died; and the queſtion was, who ſhould 


in chan. is not warranted by the regiſter's book. 


4 No words are to be rejected which may be reduced to bear ary 345 
conſtruQtion ; it is true, if any words are contrary to law, or 
/ 


hs 
1 n12—2»7vm-2 AE, — 


t it have another conſtruQion than now it will. Per Rawlinſon, who cites the caſe of 


P. 535. Ca, 3- 


z but a bare executor in truſt ; and conſequently it muſt belong to £386 2 Wille 
teſtator's next of kin, according to the ſtatute, as ſo much of the gn attermi. 


\ i — 


e. intotitem verbis. Prec. in chan. 567, S C. cited Trin. 1721. as the caſe of Blackwell 


| her ſhare? and it was decreed to go in the ſame manner as a real eſtate, to the ſur. 
=; danghter: but in 1 Will. rep. 707, in a note, it is ſaid, that the report of this caſe in | 
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| Prec. in Chan. 3. A deviſe of goods to A. for life, with remainder after A 


of herſelf and her daughter, the remaining 40l, to my ſon, Tie 


„ her deceaſe to T. S. who ſued in the court of equity 


| hibition was granted, becauſe a deviſe of the goods ul. m <lv«s, wit 
a remainder over, is void; but not where the uſe and occupation 


106. | 


Deviſes. 
inſenſible, thoſe muſt be rejected; as where a deviſe of land i, to 


two, or the ſurvivor and ſurvivors of them, there the word (f. 

vi vors] ſhall be rejeAed, there being two and no more to take, p,, 

Cur*. Trin. 11 Geo. 1 in caſu Barker and Eyles and Smith, q 

Mod. 159. 

£ I deviſe tool. per annum to my fon A. and his wife, for thei 
pe 


ctive lives; Gol. whereof to be paid to the wife for the ſu 


Ppore 


ow EERS RS =m 


ſon dies ; his wife ſhall have the whole 100l. per annum. Hi 
1731. Cowper and Scot et al', 3 Will. Rep. 121. 


| [Vide Tit. Join-Tenante, &c. P. 535.] 


(N) Deviſe of perſonal and real eſtate, with remain 
der, c. 


1. PHE huſband deviſed his goods to his wiſe for liſe, and 4 
the Marchers in Wales to ſecure his intereſt in remaii der, but a yr 


them is firſt deviſed. Trin. 17 Car. C. B. Anon. Vlarch's Re 


2. J. S. deviſed 5ool. to his daughter, and if ſhe died be 
thirty years of age unmarricd, then to be divid.d between three 
She receives the money, and dies bcfore that time. And reſolve! 
that the money ſhould be divided, and her executor chargeab!e, 
poſleſſed in truſt for the deviſees in remainder. 27 Oct. 162 
Anon. 2 Freem. Rep. 137. Cal % % — 


323. Hil. deceaſe, to B. It is now clearly ſettled, that it is a good dril Ta 
1711. Ns. to B. and that B. may exhibit a bill againit A. to compel hint 8 
Vernon in the woulc 


eaſe of Gibb 
and BR” and it is all one whether the goods, or the ule of the goods, 


diſton, in 


Chan. ſaid, the Ca 280. 
reaſon that a | | Rs | | ü 5 

deviſe over of ſuch perſonal eſtate upon a life barely was good, was, becauſe in cunſirucion 
of this court the firſt deviſce had but the uſe of it, and not the entire property, But in 
caſe of Gibbs and Barnardiſton, it was held clearly and decreed, that a deviſc of a fetſo 
eſtate to one and his iſſue, or to one, and if he die without iſſue, remainder over to anotks 


give ſecurity that the goods ſhall be forthcoming at his deceal; 
deviſed for life. Mich. 1695. Anon. 2 Freem. Rep. 20 


the remainder over is void; and the whole intereſt veſted in the firſt deviſec. Ibid.— Marr 


eq. rep. 79, 5» . 


246 


dead 


4. Deviſe of a perſonal eſtate for life, with remainder over, 
good. Vide the caſe of Cowper and Williams, Ealt. 169). 
290. Ca. 4. P. 552. Ca. 2. 

F. A perſonal eſtate was deviſed to A. and in caſe ſhe died vi 


out iſſue, then to B. Reſolved, that the deviſe over to B. is wi ii coul 
and the whole decreed to A. Eaſt. 1705. Anon 2 Freem. N 
„ Ca, 357- 2 


6. J. S. deviſed to A. and if he die without iſſue then living beir | 
B. Lord Chancellor decreed this to be a good remainder; for! 
words then living relate to the time of his death. Weake' "Ore th 
Trin. 8 Anne. . | 


LIEVISES» | 346 


nd the heirs male of his body, remainder over in the ſame mat. Contec 
er. Per Cowper, C. it is clear the perſonal eſtate cannot be in- dern. 3 | 
led; but the whole property thereof veſts in A. the eldeſt ſon. that the whole 
zl diſmiſſed. Mich. 1715, Scale and Seale, 1 Will. Rep. 290, veſted in A. 
8. Money limited aſter a dying without iſſue generally, is void; Idid. 428 
few if it be aftcr a dying without ifſue then living. Trin. 2 & 3 
Geo, 2. Green and Rod, Fitz-Gibb. Rep. 68. Y 19 5 
9. A. deviſes to H, his wife, all his debts, goods, &c. pro- 
led that if H. died without iſſue by him, he appointed that 80), 
fould remain to his brother J.— A. dies, then J. dies in the life- 
ine of H. and then H. dies without iſſue by A. Firſt queſtion, 
Whether this was a good deviſe to ]? Secondly, whether he dy- 
z before the contingency happencd, it was ſo veſted in him that 
is executor ſhould have it, or only intended as a perſonal benefit 
> |? Cowper, C. ſaid, There is a difference between this deviſe, 
hich is upon a condition precedent, and where it is upon a con- 
nzency over; as to one for life, and if he die without iſſue, or 
ars of his body, then over to another. Here the wife has no- 
ing in this money, but this is an appointment of ſo much money 
hen the contingency happened. In the former caſe the eſtate- 
i! abſorbs the whole intereſt. The word (remain) is obſervable 
ſuch an accident happened, then ſo much was to remain to him. 
this had been a deviſe over, there had bcen no queſtion. May 
this be conſtrued, if H. died without iſſue living by him? This 
was to ariſe upon a condition precedent, which makes the 
ey the worſe ; but all the caſes put are of a deviſe over, and the 
ad here is deviſed to the wife. As to the other point, if the de- 
ſ: be good, it muſt go to the executor of the deviſee ; but he ſaid 
would conſider of it. Hil, 4 Geo. 1. Anon. 8 Vin. Abr. 
0. pl. 24. | mo | 
oP deviſes portions to his four children payable at their re- pft. in Chan, 
dive ages of twenty-one or marriage, and in caſe any of them 3 bh 
d die before the time of payment, or without iſſue, then his aden verbir. 
their ſhare to go to the ſurvivors and ſurvivor of them; and Fearne's Cont. 
heirs. One of them died under age, and without iſſue, and Rem. 358. 
arried, and the plaintiff who was one of the ſurviving brothers 
| married, tho' under age, brought this bill for a third part of 
dead brother's ſhare ; and th: queſtions were, firſt, whether, 
&viſe in caſe of death without iſſue, being of a perſonal eſtate, 
29d ? Secundly, whether, admitting it were, the dead bro- 
s are was not {till liable to the contingency of ſurvivorſhi 
t came to the laſt of the four brothers? His honour decreed, 
the limitation being to the ſurvivors and. ſurvivor and his heirs, 
could not be intended a dying without iſſue generally, which 
make it void; but a dying without iſſue in ſuch manner as 
ve ſurvivors or ſurvivor might take it, which muſt be dur- 
ideir lives, and conſequently good. —Secondly, that it was 
to the contingency of ſurviving *till it came to the laſt, and 
re the p'aintiff, (oe of the four children,) could not 
is ſhare of the I rincipal of his dead brother; but in regard 
don was given in the will concerning the intereſt, it was 
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| decreed he ſhould have a proportionable part of the intereſt ay, 

| his life, elſe the intereſt muſt lie dead 'till it came to the laſt, wi; * 
would be very inconvenient; tho? in caſes not ſo eireumſtanced, the 

bas not been allowed the arrears or growing intereſt for in 

want of a direction in the will cancerning it, but it has fallen in Wl 1: 

| | the reſiduum of the teſtator's perſonal eſtate, Eaſt. 1719. Ni. ern 
chells and Skinner, MS. Rep. | 

11. J. S. having a wife and a ſiſter, but no iſſue, by will pave 101, ill ad 


to his Giſt:r, and directs that ſuch part of his perſonal eſtate as his Wl bod 

wife ſhould leave of her ſubſiſtence ſhall return to his filter and the nd 

heirs of her body, and appoints his wife executrix. Deviſe over lf ina! 

good. Decreed by the Maſter of the Rolls, Trin 1720. Upwell nd 

and Halſy Ca), 1 Will. Rep. 651, 5 the 1 

(a) 10 Mod. 12+ J. S. by will gave all his money and ſecurities for money w vete 
441. Trin. defendants A. and B. In traſt to pay 20cl. to his wife abſy. ke. 

| $5 Geo. 1. lutely, and to pay the intereſt of all the reſt of the money to bis wife bein 

8. C. decreed for her life : After her death he gave the intereſt of 4ool. part u Kris 

: accordingly; the reſidue, to A. for life, and then to his firſt ſon, payable to him Proc 
until he ſhould attain his age of twenty-one, at which time he vu abe 


io be paid the principal ſum of 4001. But if ſuch eldeſt ſon ſhould 
— ad non. then the teſtator deviſed the intereſt of 
. to A.'s ſecond fon in like manner, and fo on to the thir 
rth, &c. ſons of A in the ſame manner. And deviſed anothe 
ool. to B and his firſt, &c. ſon in like manner; but if eicher A. 
+ ſhould die without iſſue, his ſnare was to go to the teſtator 
Tight heirs. his honour decreed, that as to the faid ſums of 300 
and 400l. if A. and B. ſhould die without iſſue living at thei 
death, then the ſhare of him or them ſo dying ſhould belong to th 
eſtator's right heirs, and not to plaintiff his wife and executrix 
but that if they ſhould die, leaviog iſſue, and ſuch ive ſhould die 


fore twenty-one, then that theſe ſhares ihould fink into the reſcuu wh 
of teſtator's perſonal eſtate.— Macclesfield, C. upon an appeal, to ſhoul 
a difference between a limitation of a truſt of a term for years in fa — 
manner as that all power of alienation might be rcltrained, and c. | 
ſequently a perpetuity introduced, and a limitation of a truſt oi au of t 
ol money which may be ſubject to more remote contingencies , for * 


the latter caſe his lordſhip thought that a bond to pay money i 

| (4) Vide the the death of A. without iſſue of his body would be good (5), and! 
ce of Pin- the ſame reaſon the truſt of money ſo limited would be allowed a 
2 9 However, the proviſo in the preſent caſe muſt be unc2riood d 
Rep. 665 ˙ dying without iſſue then living, which is the common mean; 
where it is ſaid this expreſſion. But whether this remainder ſhould go to him i 
per his Lord - is (c) now right heir of the teſtatoc, or to ſuch as ſhall be ſo 1 
ſhip, that a time when either of the defendants A. and B. ihall die without 


arne Wen living, his lordſhip ordered that the conſideration thered 
FP? hen reſpited till that contingency happens, when it will be prope 
deer, 4-914 make ſuch heir a party to this bill. Mich. 172 7. Pleydell and Fi 
de iure dell, 1 Will. rep. 748. 1 : 
c£ ifige of the | | | 
| body of B- would ſurely be good. 7 () Vide 1 Vern. 38. Danvers and B 
Clarendon, An11. Vol. Eq. Abr. 202. Ca. 21 8. C. abridged. Tho' in caſe of2( 
of land to a man, and if he die withou: ifſue, then to J. S. this would give an eſtatt 
via.) to the iſſue of the deviſee, and ſo ſucceſſiveiy to the latett poſterity ; yet ſuck 
1:ruQion is contrary to the natural import of the expreſſion, and made purely to, 
with the intent of the teſtator, which ſeemed to be, that the land deviſed ho 
ue. and their iCye, to ali generations. But notwithſtanding this, it would be ven 
70 put z forced corftryQion upon words contrary and repugnant to their uſua) Info. 
ene to defeat: De defign of tue teſtatot, by fraſtrating that eitate which he inden tel 


Devijes. 


13. A.perſonal eſtate cannot be intailed. 3 Dec. 1726. Strat- 
on and Paio, 8 Vin. Abr. 451. pl. 26. 
14+ J. S. by will gave ſeveral long annuities for ninety-nine years 
i the exchequer, amounting to 320l per annum, to truſtees for the 
que of the term, in truſt for E. Dod for ſo years of the ſaid 
erm as ſhe ſhould live, and afterwards for the plaintiffs for ſo many 
years of the ſaid term as they or the ſurvivor of them ſhould live, 
ad after the deceaſe of the ſurvivor, in truſt for the heirs of their 
bodies * to be begotten for all the reſidue of the ſaid term; 
1nd for default of ſuch iſſue, in truſt for the defendants. Theſe 
nouities were ſubſcribed into the South-Sea Company in 1720, 
nd the bill was to have the South-Sea ſtock and annuities ſold, and 
he money ariſing by ſale thereof to be paid to the plaintiffs, who 
ere the deviſees for life, with remainder to the heirs of their bodies, 
tc, King, C. ſaid. where a term is deviſed to a man and his 
eins, or to the beirs of his body, the the whole term veſts in the 
lviſee, and any remainder over is void ; and fo it was held in Dom. 
Proc! the laſt ſeſſions in Sir John Ruſhout's caſe, The remainder 
athe preſent caſe is void, being after a limitation in tail. Decreed 
it the ſtock and annuities be ſold, and the money thereby raiſed = 
paid to the plaintiffs (a). Mich. 13 Geo. :. Dod and Dic- (s) Caſes ci- 
zaſon, 8 Vin. Abr. 451. pl. 25, ted for the 


. 3 ä plaintiffs were 
ler. 28. Gibbons and Somers. ——1 Lev. 290. Love and Windham et al, ﬀ_..c:cd 


u, Pinderry and Elkins, Temp. Macclesfield, C.—Peacock and Spooner in Dom. Proc, 


15. J. ſeiſed in fee-fimple, and poſſeſſed of a chureh leaſe of 
ty one years in the poſſeſſion of A. and B. deviſed all his lands 
ich he then ſtood ſeiſed or poſſeſſed of, or any ways intereſted in, 
u which were in the poſſeſſion of the ſaid A. and B. unto C. his 
le, for life, remainder to D. and the heirs of his body, if then living, 
wwhich the teſtator much doubted) remainder if D. were then dead, 
ſhould die without iſſue, to plaintiff for life, with a power to make 
pinture, remainder to truſtees during the life of the plaintiff, in 
| to ſupport contingent remainders, remainder to the firſt, &c. 
Ws of the plaiatiff in tail male ſucceſſively, with remainders over. 
ad deviſed all his goods and chatteis, money and perſonal eſtate, 
tis wife and executrix. King, C. decreed that the leaſehold 
miſſes ſhould paſs by this will to plaintiff, who was the remainder 


E 


WW: improper, but then he ſaid the words of the will were very firong, all the lands 
K the teſtator was ſeiſed or poſſeſſed of, or any ways intereſted in; which words poi. 
xd of or intereſted in, properly refer to a leaſehold eſlate, and diſtinguiſh the preſent 

from that of Roſe and Bartlet, where the words poſſeſſed of, or, any 
ne not to be ſcund. And as this leaſe for twenty-one years was held of the church, 
Uways renewable, the leſſee who was the teſtator might look upon himſelf from the 


ore his lordſhip thought it ought to paſs. Ibid. 49 


16, J. S. gave and bequeathed all Jus real and perſonal eſtate to 
lon F. and to the heirs of his body, to his and their uſe, to be 
o him in three years after his death, and during the time he 
D. his executor ; and after the ſaid three years expired, he ap- 
ae that his ſon F. ſhould be his executor, and if his faid ſon 
p de leaving no heirs of his body living, then he a 
| nm - 


vw 8 ba 


o for life, as well as the freehold (5). Eaſt. 1728. Addis and (5) Hiv Lord. = 


intereſted 


dhe had to renew, as having a perpetual eſtate therein, a kind of inheritance; and 


* 
— — sf 3 


r 
— 


rr 
» - 2 . 4 Þ a 
yl 
— — 


„ * * * 


— —— 


— _ 
+ =_- 


— 
— — 

1 
— . 


a + - 


* 
* — ** 
* „„ * 


——- - roy 


2 at os 


3 49 Deviſes. 5 

| his ſaid real and perſonal eſtate as his ſaid ſon F. ſhould be poſſeſſed 

of at his death, to the goldſmiths company in London, in truſt for 

ſeveral charitable uſes. But his will was, that the company ſhould 

not give his {aid ſon any diſturbance during his life, J. 8. FR 

The ſon after three years takes the execution of the will, ſuffers 3 

recovery of the real eſtate, and dies without iſſue, leaving his wife 

ee executrix. King, C,—his honour, and Reynolds, C. B. were 

(% Vide P. unanimous, that the limitation over was void (a). Trin. 5 Geo. 

293. Ca. 21. 2. Attorney General on the behalf of the goldſmiths company and 
Hall, Fitz-Gibb. rep. 3 14, 321. f 

17. J. S. by will reciting that a marriage is propoſed between 

his niece A. and his couſin B. deviſes to truftees diverſe freehol. 

houſes, &c, and alſo his bank ſtock, and money in orphans fund, 

and the producc of the ſame, in truſt to pay the rents and profes 

to A. if living at his deceaſe, during life, or to ſuch perſon as ſhe 

by writing ſhould appoint, with or without the conſent of any 

huſband. But if ſhe ſhould marry B. then, after the deceaſe 0 

A. In truſt for B. during his life, and after his deceaſe, in truſt 

for the firſt and other ſons ſucceſſively of A. and B. and their he 

male; and for want of ſach iſſue, in truſt for the daughters of A. an 

B. equally to be divided between them, and for want of if 

of that marriage, in truſt for the iſſue of the ſurvivor of them; andi 

neither of them leave iſſue, in truſt for. C. for life, with remainde 

for ſuch child and children lawfully begotten as his brother ] 

ſhould leave living at his deceaſe, or that D.'s wife ſhould be enſci 


of, that ſhould attain the age of twenty-one, and to the hcirs, W * # 
cutors, adminiſtrators and aſſigns of ſuch child or children, equi * a 
to be divided between them, as they ſhould reſpectitely attain 1 © y 
age of twenty-one vears; and if no ſuch child attain that age, i dies 
to his (the teſtator's) own right heirs for ever. But if A. foul mar 


not marry B. then, in truſt after her deceaſe for C. for life. ! 


mainder to the child an- children of D. (as before) and if nf truſts 
| at*ain the age of twenty-one, then to his own right heirs; al paid 
deviſed the reſidue of his ready money, plate, mortgages, M opini, 
and all other his eſtates, real and perſonal, to A. and C. equi and t 
to be divided between them, their heirs, executors, &c. and nu fourth 
S. and H. exccutors, and died. A. and B. intermarried; Wl truſte, 
died fans iſſue. C. married, and alſo died ſans iſſue. A. J. S. 
without iſſue, having made her will, and appointed an exetui her ef 
2's ih died before A. leaving iſſue two ſons, l. and F. above tu Lord 
one years of age. E. died (before A.) inteſtate, leaving) 
daughter an infant now living. F. is alſo living. The om! "oy 
fund and bank ſtock were not transferred, but remained 3s i cy 
_ teſtator's death. King, C. held the limitations after the ei of the 
tail void, and diſmiſſed the bill. 22 Nov. 1734. Sabbertn WW per his 
Sabberton, caſes in Eq. Temp. Talbot 55, 245.—ghut 1; baclion 
1736, upon hearing two other cauſes upon the ſame will, 28M vell as 
ference was made to the judges of B. Nor their opinions ; 1 decree, 
declared their opinions, That as this caſe has happened diſpoſin 
„others dying all of them without iſſue) the limitation of 31 legzcy, 
© for years in like manner would have been good.” [bi | 


18. Deviſe of a leaſchold eſtate in tail, with remainde' 
te whole intereſt veſts in the firſt deviſee, and ſhall goto hs 
cutors or adminiſtrators, and the limitations over are + 


rot” Curiam, Eaſt. 1731. Fereyes and Robinſon & al', Bund, 


Gs | Deviſes. 3 Fe Fn 
(0) Where a deviſe ſhall be in ſatisfadtion of a thing (a) As 
certain (a). | 3 Vide 1 
8. by fine and recovery, and deed dated 10 May, 12 Car. Vol. Eq. Abr. 
„ 2. ſettled the manor of V. &c. on himſelf for liſe; and (L) P. 203. 
afterwards on truſtees for twenty-one years, to commence from his Prec. in Chan. 
death; and after that term, on W. S. his ſon in tail, with re- 3 mY _ pie 
mainder to his own right heirs, and the truſt of the term is declared R 
to be for raiſing nk for daughters portions, viz. 2000 l. for 
| the eldeſt daughter of J. S. that ſhould be unmarriedat the time 
of his death, and to be paid at her age of eighteen ur marriage, 
which ſhould firſt happen; and the other 3oool. to be . "6 
divided among his three other dau hters, payable at their 
 reſpeQive ages of eighteen, or days of marriage, which jhould 
frſt * And in the deed there was a proviſo, that if W. 8. 
or any iſſue male of his body, ſhould pay or ſecure the 50001. 
according to the deed, then the leaſe or term of twenty-one to be 
wid. Afterwards W. S. died, and J. S. having no other ſons, 
by will deviſed the manor of T. &c. to his wife for life, for the 
increaſe of her jointure, and ſhe to pay 100 l. per annum to his 
liter, &c. and then comes this clauſe, **And I bereby declare that 
« leave my lands of inheritance to deſcend to my daughters as my 
« heirs at law, on account of my dying without iſſue male 
of my body z and that the lands hereby given to my wife, or 
© ſettled in jointure on her formerly, ſhall not be charged with 
« any portions or ſums of money to my {aid daughters, by 
« virtue of any former marriage ſet t made by me.” J. 8. 
dies leaving iſſue four daughters all unmatried ; the eldeſt afterwards 
married the plaintiff; and the bill was brought againſt J. S's 
widow and the other three danghters and their huſbands, and the 
truſtees, to have the benefit of this term; and to have the 20001. 
paid to the plaintiff. The lords commiſſioners were all clearly of 
opinion, that the plaintiff muſt have 10001. more than her ſiſters ; 
and that if the other three ſiſters did not agree to pay her three 
fourth parts of that 10001. out of their ſhares of the land, then the 
truſtees were to raiſe the money according to their power; and 
J. $.'s widow was to be reimburſed out of the inheritance; what 
her eſtate for life ſhould be damnified in this matter. Hil. 1689. 
Lord viſcount Teviot and lady Sp#ficer et al', &c. econt', MS. 


2. J. S. was indebted 5ol. to A. and afterwards left him a 
kg1cy of 500 l. and made him executor, and after the makin 
of the will ſhe borrowed of him 1501. more, and died. — 
fer his honour, that this 500 1. legacy to A. ſhould be a ſatis- 
ſaclon of both the debts that were contrated after the will, as 
well as that contracted before. But, Harcourt, C. reverſed the 
leere, becauſe a court of equity ought not to hinder a man from 
Uſpoling of his own as he pleaſes; and when he ſays he gives 2 
Ieg2ey, we cannot contradict him, and ſay he pays a debt; and 
u to the debt contracted afterwards, he ſaid there was no pre- G 
erce to make this to be a payment of that (a). If a be ) Vide P. 
than the debt, it was never held to go in ſatisfaQtion ; ſo if 354. Ca. 19. 
thing given was of a different nature, as land, it ſhould not Chancey's 

I in ſatisſaction of money. 80 if the legacy be upon condition, Caſe, 

* by the breach be may be a loſer, whereas the will intended it 

Mi beneſt. Note; in theſe caſes the jnrention 
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3 Will. Rep. of the party ought to be the rule. Trin. 13 V. z, Cranmey, 


227, 8. C. gos. | 

cited per Sir 96 5 _ 5 | 

7. Felyll, maſter of the rolls, as decreed per lord Harcourt, that a legacy, tho' it exceeded 
the debt, could not he in' ended as a ſatisfaction thereof ; and indeed it may be r- ſume- 
that if the teſtator intended to pay or ſatisfy a debt, he would certainly have taken nice of 
1 Per his honpur., Ibid. Foe | 


T.co n Chan 3. A. was father toplaintiff's wife, and had in his hands a lega- 
8 ln, cy of 150 l. which had been given her by a collateral anceſtor. 
2241 C. fterwards, on her marriage with plaintiff, A (the defendant) gave 
n rotidem her i000. portion, and after ſettled a church leaſe on her aud her huſ. 
verbis, band and maintained them fourteen or fifteen years at his own houſe, 
and no notice was ever taken of the legacy, nor did it appear that the 
huſband knew any thing of it; yet after ſome differences between 
them, and one ill brought, the legacy was decreed, with intereſt 
and coſts ; and his honour faid, he could not diſcharge it, tho' k 

diſliked the ſuit. Hil, 1703, Anon. MS. Rep. | 
4. The court of chancery goes on preſumptions in family ſctt!2. 
ments ;z—and if one gives a daughter 10co /. legacy, and aftet wards 
on marriage gives her 100c/. portion. This ſhall (in equity) be a fatif. 
faction of the 100cl. legacy.—So if ove owes his child a ſun of 
money, and by will gives him a greater, this flall be allo taken fur 
a fatisfa@tion. Per Cobyne, Hil. 1704, in the caſe of Chivwug an 

— A Clavering (a), Prec. in Chan, 236. 

| 54 er "ay F. A. 1 with B. to give him the {aid H. 20001. poruon ty 
8. C. but not be laid out by the ſaid 4. A. purchaſes lands with 1000 J. and 
8. P. mortgages them, and then ſettles purſuant to the articles, exceyting 
. only in one limitation. A. deviſcd theſe lands to his wite for lie, 
and alto a legacy in money, and gave legacies to B. and his children, 
and dies without iſſue of his body, leaving B. 's children his heirs 
at law, who together with B. brought their bill againſt the widew 
and executor of A. to have an account of the profits, and for per 
formance of the articles. The lands ſettled according to the ar- 
cles is a good performance fo far as the value is over and above th: 
mortgage, per Cowper, C. Then it was urged that the legacy ty 
the children was a bounty, and not a ſatisfaction of the demand d 
the heir, becauſe at the time of the legacy it was not known whe- 
ther he would be heir, or take any thing by the ſettlement; and alto 
it was a legacy given to him in company with others; and the diſhute 
is not be: ween the executor deferdant and a creditor, but betu tei 
the executor and B. and lis ſon and daughter; and there ate alſets 
enough to anſwer any thing. Yet his lordſhip directed, that the 
maſter enquire what aſſets by deſcent in fee and other cr. 
tate came into his hands, and that to be as part of the ſatisfactun 
of his demand, Eaſt. 6 Ann. Lechmere and Blagruve, Gil. L. 

Rep. 64. Fl Tl LE RT, 1 
6. 4. received 1000 J. to my uſe, makes me executor, and dies; 

that ſhall po in ſatisfaction. Per Cowper, C. in S. C. id. 

7. 4: deviſes 101 per annum to B. for lite, charged on two 
houſes held by a leaſe, and made A. his wife ſole executrix . 4. 
deviſed 10 l. per annum to B. for life, and wade C. executor, and 
C. ſettled lands of his own, and charged them with payment of 2c. 
der anhum to B. for life. Lord chancellor Eyevper rhought the two 
©» 1p. annuities given by the ſeveral wills were ſeveral deviſes of two 
ſxerali.roki |But whether the 20 l. by the ſettlement thould be 
additional; on. only in f was not decreed, tho it was 
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| Deviſes. 3 352 
| ſworn by two perſons to be intended in ſatisfaction. Eg. 7 Ann 
Devife end dard, Gilb. Eg. Rep. 65. I 15 
8. 4. had two daughters, M. and N.—A legacy of 100 J. was 
left to M. by J. S. and another of 50 J. by /. R. and both lega- 
cies were in the father's hands as executor of J. S. and V. R. 
Aſterwards A. by will, by virtue of a power, charges his lands 1 vol. Ed. Ca; 

with 2000 J. and alſo left M. and V. 250 l. apiece. This is not Abr. P. 70, 
a fatisfaction of the two legacies to M. Eaſt. 1511. Meredyth Ca. 15, 8. C. 
and Wynn, Prec. in Chan. 314. but not S. P. 
9. A father gives legacies to his children, and makes his wife 
executrix ; ſhe not having paid the legacies, gives them lepacics 
likewiſe : one of which was the ſame ſum, and the other a greater. 
Decreed they ſhall not have both, and the latter is a ſatisfaction of 
the former. And where there was a deviſe of the lands with 
which one of the firſt legacies was chargeable, it was decreed that 
this was a deviſe of the money which is payable out of the lands. 
1112, Barkham and Dorwine, Vin. abr. tit. deviſe, T. c.) Ca. 37. 
10. If one being indebted to another, does by his will give him, 
u great or (a) greater ſum than the debt amounts to, without tak- RE LP po 
ing any notice at all of the debt, this ſhall nevertheleſs be in fatisfac- the caſe of Da- 
don of the debt, ſo that he ſhall not ha ve both the debt and the le- vitonand God- 
gacy; but if ſuch a legacy were given upon a contingency (4), dard Gilb. Eq. 
which if it ſhould not happen, the legacy would not take place, in * 3 oo 
that caſe, tho” the contingency does actually happen, and the lega- 45 5 ng 
ej thereby becomes due, yet it ſhall not go in ſatisfaction of the debt, 9, 3. P. 
becauſe a debt, which is certain, ſhall not be merged or loſt, by an 
uncertain and contingent recompence ; for whatever is to be a ſatiſ- 
a&ion of a debt, ought to be ſo in its creation, (c) and at the very () 3 P. wm 
time it is given, which ſuch contingent proviſion is not. Cites the 227 
caſe of Pollexfen to be ſo adjudged by lord Harcourt, and affirmed 
a dom proc”; and as it is in the caſe of a will, ſo it will be likewiſe 
if the proviſion were by a deed ; if the proviſion be abſolute and cer- 
tain, it ſhall go in ſatisfaction of the debt; but if it be uncertain and 
contingent, it can be no ſatisfaction, becauſe it could not be ſo in 
is creation, and the happening of the contingency afterwards will 
not alter the nature of it; ſaid by Mr. Vernon, and agreed to by the 
miſter of the rolls. Mich. 1714, in the caſe of Sir John Tales, 
dias Ivory and duke of Shrewſbury et al, Prec. in Chan. 394. KY 8 
11. A. covenants to leave his wife 620 J. The huſband dies 2 Vern. 09 
nteltate, and the wife's ſhare by the ſtatute of diſtribution comes Ca. 631, S. C. 
to above 620). This is a ſatisfaction. Firſt decreed by ſir John and P. 
Trevor, maſter of the rolls, 15 Feb. 1715, and in Trin. 1716 af- 


med by Cowper, C. in caſu Blandy and Widmore, 1 Will. Rep. 


12. Annuities given by a codicil, tho? given to the ſame perſons 
tat were pecuniary legatees in the will, and tho? of greater value, 
tt ſhall not be taken to be a ſatisfaction for the pecuniary legacies 
Nen by the will, becauſe the annuities are not eu/aem generis, and 
2 annuitants might die the next day after the death of the teſtatrix, 
nd nothing being more uncertain than life, conſequently the latter 

s, inſtead of being a bounty, might be a prejudice it taken to 
e in ſatisfaction of the legacies by the will. A codicil is part of 
de will, and proved as part thereof, and the greater pecuniarylega- 

gven by the codicil to the ſame perſon that was a pecuniary le- 
tee in the will, ſball not be taken to be a ſatisfaction, unleſs ſo 


* 


353 


| lands to the plaintiff his brother, and his heirs. The defendant, wit 
deviſee of the other lands, and recovered againſt him with coſts ; wh 


was cited for the defendaiit, as a caſe in 


ing the match gave plaintiff a note to pay him 500 l. in ſix mouth 
marriage took effect; the mother fell ſick on the day of marriage, ; 


given in ſatisfaction of the 1000 l. legacy, or at leaſt ſo much d 


A. icco l. and was uneaſy during her ſickneſs that her will 1 


without altering the will, and they made proof thereof, and ialili 


the will, or to explain it, and where two are of a name where? 


 legatee, that cannot be ſuppoſed to be given in ſatisfaction of thed 
of the 10001. in her life-time, with intent to make the 5001. 


to make a will in writing alterable by parol. The teſtatrix die 
the value, lord chancellor ſent it to a maſter to ſtate the value, 


G -. 
exprefſed; and it is as if both the legacies had been given by the fans 
will ; and in the 22 caſe it ſeemed a circumſtance tend 
to prove that the teſtatrix intended additional bounties, inaſmuch, 2 
ſhe, after the making the will, and before her making the codicil hag 
an additional eſtate come to her from her mother. Per the maſt, 
of the rolls, Eaſt. 1918, Maſters and Harcourt Maſters, 1 Wil. 


421, 423. | | HA 
"7 Re J. L. deviſed lands to his wife for her life, and deviſed other 


of the teſtator, entered into the lands deviſed to her, which were o 
more value than her dower, but not deviſed to her expreſly in lies 
and ſatisfa ction of dower; and aſterwads brought dower againſt the 
thereupon brings his bill to be relieved againſt the judgment, the land 
deviſed to her by her huſband being cf greater value, and ſhe in po 
ſeſſion of them. The caſe of Lawrence and Lawrence in dom. pr 
point that the wife ſhall hay 
dower notwithſtanding a deviſe to her for life of lands by her hu 
band, unleſs declared to be in lieu and ſatisfaction of dower. Lon 
Parker ſaid, this point is determined already by the houſe of lord 
and there is no relief in this caſe in equity, therefore the bill ny 
1 Trin. 5 Geo. Lemon and Lemon, 8 Vin. Abr. 36 
: 10 Mrs. T. having three daughters, A. B. and C. bequeathed 
A. 1000 l. to B. 800 I. and C. 500 l. payable at age or marriage 
Afterwards on a treaty of marriage of A. with plaintiff, ſhe appr. 


if the marriage took effect, in augmentation of her fortune. 
died fix days after. The executors. inſiſt that the 500 l. on note wr 


as the note was given for. (N. B. Theſe daughters had portions 
15001. by the father's will.) The defendant inſiſted that the n 
ther, after giving the note, declared, that ſhe only intended to gi 


not altered, and gave directions for that purpoſe, but died bei 


that the words (in augmentation of her portion) was to be applied i 
the portion left her by her father. Alſo that the mother's all 
would not fatisfy all the legacies in the will if this note ſhould 
paid. Obje&ed, That the will gives a legacy of 1000 l. and! 
evidence is to controul it ; it is not to prove any thing conſiſtent 


gacy is given. and afterwards the teſtator becomes indebted to! 


which was not then contracted. But in regard the proper quel 
was, Whether the mother hath not, by giving a note, advanced j 


revocable ? So the evidence which was to explain but bare dec 
tions of a teſtator ſhall not be given in evidence, for that would 


fore ſhe had altered her will or finiſhed ; but no witnefes going 


reſeryed the farther direction. The 5001, had been paid, 
the defendant agreed to let the plaintiff have another 500 J. #00 


3 354 
jag the 1000}. to be due in all events. Hil. 6 Geo. 1. Pepper W 
a Weyneve, 8 Vin. Abr. 366. pl. 46. 
15. If a man gives a legacy to his creditors to the amount of his 
Abt, this has been conſtrued a payment or (a) ſatis faction of the 
{bt, becauſe a man mult be ſuppoſed to be juſt before he is bounti- 
ful. But there can be no pretence to ſay, that becauſe a teſtator gives 
legacy of 500l. to W. his debtor, that therefore this is an argu- 
nent or evidence that he intended to remit W. his debt. Per his 


haour, Eaſt. 1723, in the caſe of Jeffs and Woods, 2 Will. rep. (a) Notwith- 


128, 132. = | 32 ſtanding this 

doctrine, yet where the teſtator has left where wichal, and ſhewed his intention ſo to be, 
las been conſtrued to be both juſt and bountiful. Vile 1 vol. eq. Abr. 204. Ca. 8. and this 
turk, Chancey's caſe, p. 354. Ca. 18, 1 | 

16. Teſtator gives a legacy of 500 l. to his executor, and after- 
yards the teſtator contracted a debt of 25 l. with the executor (who OE 
in an attorney) for fees and buſineſs done. Lord chancellor King // Vide vol. 
rſojved without difficulty, that this debt being contracted ſubſequent Abr. Eq, 204. 
v the will, the legacy could be (a) no ſatisfaction for the ſame. Hil. = ray 

| k | ancey's 
1725. Thomas and Bennet, 2 Will. rep. 341, 343. | caſe, poſt. 

17. 5001. bequeathed to B. a creditor for 3001. and alſo execu- (5;His lord- 
ur to the devitor, and who ſubmitted to account for the ſurplus (b), ſhipſaid, he had 
xs decreed per lord C. Parker not to go in ſatisfaction of the 300 l. e p 
lu the to have her legacy over and above her debt. Eaſt. 10 Geo. r ds, — 


und Mortimer Powell, Lucas's rep. 398 to 400.——Vide 2 cauſe th 
ul. Abr. Eq. 243, letter D. 9 - Sins 


gecutor excludes him from the ſurplus; and therefore, without her ſubmiſſion, he did not 


ad adminiſtrators, *. 43% „ 

18. A. being indebted to his maid ſervant who lived with him for. 

| conſiderable time, gave her a bond for 1001. as due for wages, and 

ferwards by will gives her 500 l. and it was mentioned in the will 

whe for her long and faithful ſervices. His honour obſerved that 

the bond was for ſervice, and the 500 l. legacy alſo for ſervice, fo 

tht it is a grearer reward and ſatis faction for the ſame thing; and 

þ decreed ; but held clearly, that ſuch a legacy is not a ſatisfaction 

ir ſervice done to the teſtator after the making of the will (c). Hil. (e) Vide p. 

1717. Chancey's cafe, 1. Will. rep. 408.— But Trin. 1725, 350. Ca. . 

tis decree was afterwards reverſed by King C. upon the particular 

Wrcumſtances varying it from the common caſe, viz. That the tel- 

kitor by the expreſs words of his will had deviſed t that all his debts 

nd legacies ſhould be paid.” And this 100 I. bond being then a 

kbt, and the 500 |. being a legacy, it was as ſtrong as if he had di- 

red that both the bond and legacy ſhoula be paid. That when 

e teſtator gave a bond for the 100 J. arrear of wages, it was the 

ane thing as paying it, and as if he had actually paid it, and had 

llterwards given the legacy of 500 l. the executor could not have 

ſached back the 100 L and made defendant refund; ſo neither ſhould 

te bond in this caſe be ſatisfied by the legacy. His lordſhip obſer- 

d, that the executor did not himſelf take this 500 l. to be ( Set cas 

latisfaction of the bond, as a by his having voluntarily paid the in 8 4 

Idol. Sodecreed the ſervant both her debt and legacy (d). Ibid. 4 10. Trin. 11 Geo. 
19. One on the marriage of his wife, gave a bond to her truſtee 1. Chancy and 

penalty 4000 l.) conditioned, that if he at any time within Gur rows. 8. C. 

months ſhould ſettle and aſſure freehold lands of 100 l. per annum on dingly _ 
duiſe for her life, or if his heirs, executors or adminiſtrators, ſhould King, C 


to account for the ſurplus ; and ſaid he was not ſatisfied with that notion that a legacy to as 
ow whether he ſhould have decreed her to account for it, Ibid, 400. Vide Tit. executors 
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355 Deviſes. 


Money and ſettled the 1001. per annum for ber life, ſhe 
| land being elect the 20001. out of his aſſets. Decreed per his honour, that 
thingsofa this 881, per annum ſhall not be taken in part of the 100 l. per an- 


iff t kind, x | | 0 1 . — 
ane an“ num, but only as a benevolence. Trin. 1731. Eaſtwoud and 


in ſatisfaction decree was, by 
of the other. King. Ibid. 617. | of 
Per his honour, who ſaid that whatever is 28 a will is primũ facie to be intended a bounty 
and benevolence; and it is remarkable that in the preſent caſe the deviſe is to his loving wiſe, 
which is a word of affeion, per his honour, who ſaid he looked upon it as a ſtretch that 
where a man has owed J. S. 100 I. and afterwards given him a legacy of 100 l. this, latter has 
been taken in ſatisfaction of the former, fince at rate nothing is given. But though the 
court has gone ſo far, it never yet conſtrued a deviſe of land to be a fatisfaQtion for a debt of 
money; much leſs it decreed that a legacy of a lefs ſum than the debt ſhall be deemed a ſatiſ- 
facion pro tanto. In the principal caſe, the deviſe of ſuch of the laud as is copybold can- 
not poſſibly go towards ſatisfaRion of the 100 l. per annum, which was to be freehold ; nay, 
| ſuppoſing the whole 88 I. per ann. were frechold, it would not go towards fatiefaQtion of the 
100 l. per annum, not being fo expreſſed; but if there be not enough to anſwer the reſt of 
the charges laid upon be land, or the bond creditors, who may come upon the land, then 
indeed fo much of thee88 |. per annum deviſed as is freehold might be taken towards ſatisfac- 
tion, becauſe otherwiſe the teſtator's will would be diſappointed; tho' ſuppoling there are 
| aſſets to pay all the bond debts, and likewiſe the laid by the will upon the lands 
| (which was afterwards admitted) in ſuch caſe the 88 L. per annum ſhall be enjoyed asa 
bounty and benevolence ; refers to 4 Co. Vernon's caſe, and alſo to that of Lawrence and 
Lawrence, 2 Vern. 365. Ibid. 6145,——Note ; The huſband's executors were decreed to pay 
| the incurring profits of the 100 l. per annum from the death of the huſband to the wife, and 
to ſettle upon her the 100 l. per annum, they not being bound to pay the 2000 |, to her. 
| Ihid, 617, By this patt of tho decree we may obferye that the huſband's executors were at 
| liberty to eleR whether to ſettle the 200 l. per annum or to pay the 2000 J. 15 5 
20. 30, 000 l. is covenanteg to be laid out in land. The money 
need npt be laid out all together upon one purchaſe, but if laid out at 
ſeveral-times it is ſufficient ,, and if the covenantor dies, having pur- 
chaſed ſome lands, which are left to deſcend, this will be a ſatisfac- 
tion pro tanto. Per Talbot, lord C. Mich. 1733, in the caſe of 


Lechmere and earl of Carliſle, 3. Will. rep. 228. Vide Cowp. 


F 435-72 bond 
21. Robett Styles borrowed of his wife 100]. which ſhe had 
ſaved out of the money allowed her for houſe-keeping, and by his 


will gave her a pecuniary legacy of 301. and alſo 40 l. a year during 
the life of her mother, and all his hauſhold goods for her life, and 


ve the. reſidue of his eſtate to his three liſters. And in a croſs- 


cecutors infiſted that the legacies and annuity ſhould be looked upon 

as a ſatis faction of the debt; but lord chancellor Talbot held that the 

30 ]. cannot be/ à ſatisfaction, becauſe a leſs ſum, and as to the 
ſpecific things deviſed, and the annuity of 400. a year, theſe fort of 
| deviſes are never held to be in ſatisfaction of a debt, unleſs ſo expreſ- 
 ſedin the will; and ſo he decreed, Stanway and Styles, et econ- 

tra Mich. 8 Geo. 2. MS. rep. „ ; 

22. Huſband on marriage ſettles 100 Il. per annum pin- money, in 
truſt for his wife, for her ſeparate uſe, which becomes in arte: 


ill brought by the widow for the 1001. and the legacies, the ex- 


Deviſes, 356 
and then the huſband by will gives the wife 2 legacy of 5 0 l. after 
which there is a farther arrear of the pin- money; and then the huſ- 
jand dies , this legacy being a greater ſam than the debt, decreed . 
ere is no 


(even in the caſe of a wife ) to be a ſatisfaction of the arrears of pin- 
money due defore the making of the will. Per Talbot C. Ealt. 17 3 
Fowler and Fowler, 3 Will. rep. 353. 

general rulc, pe 

latisſaction o 
that time might poſſibly never become due. 
z vol. Will. rep. 343. 

23. A. made his two brothers executors, and gave a legacy of 
100 |. to B. the daughter of one of them. The executors ſettled 
in account, and d. vided the aſſets, and then the uncle execntor b 
his will gave B. zco l. and died. And on a bill for theſe legacies, 
it was held by Sir J. Jekyll. That as the 100 l. legacy was the debt 
of both the executors, the gift of 200 l. by the dead executor could 
not be intended to diſcharge it, there being no reaſon to ſuppoſe 
that he defigned to make ſatisſaction for the debt of his co-executer, 
Garrat and Garrat, t the rolls after Hil. 1738. MS. rep. 

24+ A. by will gives his wife 1501. per aanum in long exchequer 
anquities during her widowhood. And the ſame © +y by a codicil 
he gave her a further exchequer annuity ot 600 l. in , to be 
paid her immediately after his death, and on his death-bed he order- 
ed his ſervant to deliver to her | ſhe then being preſent] two bank 
notes amounting to 60 l. ſaying he had not done enough for her. 
She declined taking the notes, having, as the ſaid, enough already; 
and for that it would injure their fon, who was the teſiduary legatee. 
At length ſhe was prevailed on by her huſband to accept of the notes. 
Tho the ſum be the ſame with the 600 l. money legacy given by 
the codicil, yet the manner ct giving theſe notes, together with the 
expreſſions then made uſe of by the huſband, declaring that he had 
not ſufficiently provided for his wife, maniteſtly ſhew them to have 
been deſigned as additional. On the other hand, the wife by decli- 
ning at firſt to accept of them, appears to have been no craving 
woman. Decrecd per Jekyll, maſter of the rolls, Trin. 1735. % Vide p. 
Miller and Miller [a] et ab, 3 Will. rep. 356. 3 * 
(P) Of vcid deviſes (, (or, limitations in a will); (6) vide (A) 

an here of lapſed deviſes. 7 0 
1. TF linds be deviſed to A. and his heirs, and A. dies before the 
tettator, the heirs ſhall take nothing; for heirs is a word of 
limitation and not of purchaſe. Agreed per tot? curiam, Trin. 1677, 
in the caſe of Steede and Benier, C. B. 1 Freem. rep. 293. 

2. Upon a ſpecial verdict the caſe was, J. S. was ſeized of two 
meſſuages in fee after the death of his brother, and had iſſue two 
ſons, R. his elder, and N his younger ſon, and had alſo four 
daughters, E. M. O. and A. and deviſed his two meſſuag s to N. 
and he to have 30 l. per annum for his maintenance for ten years af- 
ter the death of his grandfather, and the reſidue of the profits to be 
applied for raiſing portions for his daughters; and if N. die, then 
he gives the eſtate that N. had to his four daughters, ſhare and ſhare 
alike ; and adds, © and if it ſha!! pleaſe God all my ſons and daugh- 
ters die without iſſue, then he deviſes “ it to his filter and her heirs, 

&,” J. S. dies; the grandfather dies; and after N. enters, and 
dies without iſſue. The four daughters enter and are ſeiſed, and 
one takes an huſband, and has iſſue, and dies, And the queſtion 


reaſon to exe 

5 cept the wife 
; oat of the 

r Talbot C. Ibid. 355. But the legacy could not be pretended to be 2 


Ibid. vide Salk. «o8,—1 vol. Will. rep. 409g. 


the artears of pin-money incurred after the date of the will, and which ar 


3 56 Deviſet. 
was, whether her huſband ſhould be tenant W Her. 
bert C. J. ſaid, they would favour wills in their expoſition as fat 
as they could, but where pills are fo incertain that the intention 
may not be collected, they ought to fall for their jncertainty.— 
And he ſaid, that here the teſtator might haye ſeyeral intentions; for 
he might intend that the daughters ſhould baye but for life, and 
then that the ſons ſhould have it, and upon their death without iſſue, 
that the daugliters ſhould haye it ; or he might intend, that the ſons 
might have an eſtate · tail after an eſtate tail in the daughters; or, 
that after the death of the daughters, it ſhould deſcend to the ſong 
in fee; and if they die without iſſue, to the ifſu* of the daughters; 
and if his ſons and daughters die without iſſue, that he might limit 
357 a fee after to his ſiſter; tho there was a fee before, he might ſo in- 
| tend; and therefore he ſaid, it was quite jncertain what he in. 
tended; and therefore that this clauſe is void for the incertainty ; 
and that there was no eftate-tail in the —_— A fer conſequence; 
no tenancy by the courteſy · And it was ſo adjudged per tot Cur, 
Hil. 2 & 3 Fac. 2. J. R. Price and Warren, Skin. Rep vide 
Doug. 251, 264. Cowp. 410. 3 Term. Rep. 83, $4, 88. 

3. A term or of one thouſand years without impeachment of waſte, 
deviſed the 3 to defendant, and if he die without _ then to 
plaintiff. aintiff had got an injunction to waſte, unleſs 

Cauſe, and it 5 alledged 2 chat the Aae upon his 
own ſhewing had no title, becauſe the deviſe to him after the 
death of the defendant without iſſue was void. ———-It was objected, 
that the deviſe was not to the defendant and the heirs of lis body, 
as it was in the duke of Norfolk's cafe ; and that the words if he 
died without iſſue, ſhould be conſtrued without iſſue, living at the 
time of his deceaſe; which was agreed to be good in cafe it hau 
been fo expreſſed. But here it was held per lord Keeper, 
that this being a deviſe after dying without iſſue generally, is void, 
and thereuport the cauſe was allowed, for that it appeared the plain- 
tiff cauld have no title, but that it went to the defendant, his exe- 

cutors and adminiſtrators. Hil. 1696. Anon, MS, Rep. 
' 4. A perſonal eſtate was deviſed to J. S. and in caſe ſhe thou'd 
„ e, Fes. die without iſſue, then to B. Reſolved that the deviſe over to B. 
757%, 1696. is Void, and the whole decreed to A. Eaſt, 1705. gun. 2 Freem, 
8. C. in tolidem Rep. 287. ca. 357. b 5 „ 
varbi- 5. If a man be non compos, and not in his right ſenſes at the tine 
Le of making his will, tho' he afterwards never ſo long before his 
death becomes a man of underſtanding, and fond judgment and me- 
mory, yet the will is a void will, and will by no means be made good; 
becauſe he wanted the diſpoſing power at the tune of Ciſpoſtion 
which was the time ot making his will ———5S0 the law is the 
ſame of a feme covert; if a married woman makes a will, tho' ſhe 
becomes a widew and unmarried before her death, yet ſuch is a void 
deviſe without republication ; for the law here regards the time cf 
making only. de is the caſe of an infant; if he makes a will, tho 
be be of age, nay tho? he be never ſo old when he dies, yet it is a 
| Void devile, becauſe he had not diſcretion, nor a diſpoſing mind, 
at the time of making; for it is that which the law regards 19 theſe 
caſes, and not the time of the death of the teſtator« Per Trevor. 
C. J. Hil, 6 Ann. C. B. in the cafe of Archer and Bockingkam, 
11 Med. 157. 1 | rn, 
8. Adeviſe to A. with ſeveral remainders; and a remaindgr ov?: 
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_ Deviſes. 

be heirs male of the deviſor. The deviſor had no heirs male 

is dody at his death; it is a void limitation, and a collateral 

e cannot take this deviſe. Ilm the king's caſe a grant 
cir male is vid, but in that of a common perſon it is a fee, and 
word male is idle; but heirs male, fec. in a will are always 3 
ded of the body, and implies an eſtate-tail. Mich 7 Ann. 
K Ford and Offulſton, 11 Mod. 189. | 


| mainder to 
t heirs male muſt be intended right heirs male of his body, and no collateral hein 


right heirs male IL 
take by ſuch a limitation by way of remainder. 
derte of à perſonal eſtate to B. and his iſſue, or to B. and 


e die without iſſue, remainder aver to C. is void, and the whole Prece in Chan: 
nell veſted in B. i}. 1711. Gibbs and Barnardiſton, Gilb. — 


1 Kanes and ſpecial yerdift. A man poſſeſſed of a long term 


tea in lands, deviſed the lands to Sir St. Andrew St, John and 
iro brothers ſucceſhvely ; proyided, that neither of them ſhall 
'"ill after they are married. Rowland the third brother dies, 
St. Andrew dies, the ſecond brother is leſſor of the plaintiff. 
queſtion upon this ſpecial verdict was, whether this was a good 
iſe to Sir St. Andrew St. John and his brothers? it was objected, 


reaſon of the word ſucceſſively, and Windſmore v. Hobart, Hob. 


{: is not void 


e ater him. 


te caſe in Hob. tho? the leaſe was to the father and his three 
jet it does not appear whether the eldeſt ſon was named firſt. 


Now the intent here is plain, by naming the el- 
ſon firſt that he had regardtoſeniority; it is no more thanthatthe 
it ſon ſhould have it for life, and that his two brothers ſhould 
fer him; it is plain evidence of the intention, tho? in a deed 
ale it muſt be in more legal words than in a will, yet the law 


ſucceſſively be ſo imperfect that it cannot be learned who ſhould 
irſt, yet rather than that the will ſhould be void, ſucceſſively 
de rejected, as being a word of an imperfeR ſigniſ cation, and 
others ſhall take jointly; had that come to be the queſtion, 
re could have learned the intention of the teſtator; when there 


word ſhall be rejected, the intention being fufficiently certain 


tte jointure.————Here it is ſufficiently exprefſed by nam- 

e eldeſt brother firſt, to ſhew that the eſtate was to go ac- 

s to ſeniority, and fo the ſecond brother has a good title for 

d the plaintiff muſt have his judgment. Per totam Curiam, 

1 . B. Ungly and Peake (3), Vin, Ur 0 Tit, Deviſe, 
19, | 


; and no body can here ſay, but that Sir St. John and his 
ts had a joint eſtate given them before this word came, and 
Plaintiff hag a good title this way, and nothing appears to 


Salt . Rep 
36. 8: C- a 
iſe of a re- 


S. C. 
1 


this was 2 void deviſe, for the uncertainty who ſhould take firſt 
j Alſo in 
- 313. was cited (a) and relied upon. But was reſolved («) 
Ge that the te ſhould have his judgment, becauſe he — 
| the uncertainty, This caſe differs from the the caſes of 
of Windſmore and Hobart. Firſt, in this will the teſtator Grecawood and 
s Six St. Andrew St. John firſt, and it appears that he was . eee | 
eldeſt ſon z the deviſe is to him and his brothers ſucceſſively, x... 125 PL} | 
d. John was to take firſt, for he was particulary named, and 446. Scovell 
word ſucceſſively implies that the eſtate was to go to the next and Caſel's 
| It is plain the teſtator had reſpect to the an Vin. 
y of the brothers, and therefore named Sir St. John firſt. Adr. id. 


condly. if the intention of the teſtator can be found, that 
133 


caſe will not make the will void. Thirdly, if the 


(5) Lucar's 
Rep. 103. 
Mick, 11 


. 
— , . 125 1 


one _ 
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n. Ongly and Peed, 8. C. in B. R. on a writ of error to reverſe a judgement 
{oy bay 1 was no more than this: a man deviſes his lands to A. nod his __ 6.6.1 
facceſſively ; but not to be entered upon or enjoyed by any of them until after mary; 
was by the verdict foundto be the eldeſt brother. And whether this will was void by rea, 
ef the uncertainty who ſhould take was the queſtion? the court were all of opinion an 
the will was good, and certain enough; for being in the caſe of brothers, the common jaw 
was a guide to the expoſition of the word ſucceſſive, viz. that the eldeſt ſhould after his 
marriage enjoy it firſt for his life, then the ſecond, and then the third, eſpecially when he who 
wag named in the will is by the verdict found to be the eldeſt brother Had the 
| deviſe been to A. B. and C. to take ſucceſſive, it would have been void for the incert,; 
tes quoted in the argument were Co. Lit. 377.— Heb. 313. —Raym, 82 87 
| —Styles 434, 435. — Moore 636,—2 Lord Raym. Rep. 1312. Ongley and Peal:, Mick, 6, 
Ann, S. C. ſtates the will to this effect viz. That the teſtator gave to Sir St. Andrey St 
John, and to his brothers ſucceſſively for their lives, his houſe at Ludgate, (the houſe in 
| queſtion) but not to be entered upon and enjoyed till within a month after their marr; e. 
Says the caſe was argued, and the court agreed that the clauſe about marriage made ne 
alteration in the expoſition of the will, only added a reſtriction to the deviſe, which before 
was general ; and therefore if the ſecond ſon married before the cldeſt, yet he could not take 
by this deviſe; and they took it to be a plain caſe, and affirmed the judgment Nj Cass. 
.. — But Mr, Attorney general, who was to have ſhewn cauſe, taking it to be cler 
againſt him, never did ſnew cauſe, and fo the jndgment was affizmed againſt Mr. Ogle 
who was a purchaſer for a valuable con{ieration, by the advice of Mr. Serjcant Pemberta 
and Mr. Richard Webb of the inner Temple: and the reporter ſays, his client told him, 
that Mr. Web" on a ſurther and later conſideration adhered to his Fram opinion, that the 
deviſe was void for uncertainty, Ibid. 1314. The reporter by way of note ſays, tha 
St, John took but an eſtate for life by the will, and ſo the ſale to Mr. Ongly will be goo 
as to the fee, Ihid.——MS. Rep. S. C. accord”. | 


359 9. Deviſe of lands to A. and afterwards deviſor deviſes the fame 
lands to B. who was a papiſt. Both deviſes are void; for tho' the 
laſt is void as a will, yet it is good as a revocation. July 11, 171; 
Roper and Conſtable, Yin. Abr. Tit. Deviſe, (R. 3.) in che mar. 
gin of Ca. 2. V 
5 10. It has been ſaid, that if an eſtate has been given to a mar 
und his iſſue, it is void for the uncertainty, becauſe it not appearing 
whether male or female ; but that has been held and determined 
vide r vol fince not to be law ; and that it is well enough in a deviſe. Fer. Cur 
Abr. Eq. 212 Eat. 1 Geo. 1. in B. R. in Caſu Shaw and Weigh, Gilb. Eg. Rep. 28. 
Ca. 3. where 11. Teſtator deviſed 550 (omitting pounds) to his daughter M. 
fuch deviſe was (the Plaintiff) and alſo deviſes 5501. to his daughter B. Oc. And 
ee. for per Cowper;: C. the ſubſequent deviſe to B. makes this extremely 
88 ge & clear that the teſtator meant 5500. and it is as certain and goods 
tote there, if the word (Pounds) had been expreſſed. Mich. 3 Geo. 
TS Freeman and Freeman, Vin. Abr. Tit Deviſe, (D) Ca. 22. 
12. The father in his will taking notice that his ſon J. had mu 
diſobliged him, declares thus, I do hereby reſolve not to give lu 
any more than 201. a year for life, to be paid him quarter 
N. B. This was a baſtard ſon, to whom the father had by a fon 
will given 80 l. a year, but in the ſecond will he took notice of l 
ill behaviour at the univerſity, and deviſes that eſtate to his leg 
mate ſon. Per the malter of the rolls, the baſtard ſon ſhall tt 
nothing by this will, the words not amounting to a deviſe. Hz. 171 
Holder and Holder, /'in. Ar. Tit Deviſe, (D. b.) Ca. 8. 
13. Deviſe to A and his iſſue, remainder to B. and his iſſue, 
mainder to the heirs of A. A. died without iſſue, living the telt 
tor, and B. died, living the teſtator, leaving iſſue C (the defenda 
who was alſo the heir of A. and the plaintiff in ejectment vas d 
heir of the teflator. The queſtion was, whether, in regard 
deviſees A. and B. died living the teſtator, the iſſue of B. ( 
was born aſter the making of the will, and ſo could not take join 
with the Ceviſees,) could ake, either as heir cf the body of 


3 8 


5 E A 2 
2. 


* — 28 — 4 


L A 


Deviſes. 


emainder in fee as heir of A. and judgment for the plaintiff, teſta- 
bs heir. Hil, 1717. Goodright and Wright. in B. R. 1 Wl. 


. 


the deviſor is void. Str. 445. | 
1% Two ſchools in the ſame town, one a free ſchool and the other 


and girls ſhall take. Decreed per parker, C. Mich. 1720. 
General and Hudſon (a), 1 Mill. Rep. 674. : 
15. One poſſeſſed of a term deviſed it to A. and B. and if either 


F: honour held that the deviſe over was void, and ſaid, that had 
words been, if A. or B ſhould die without iſſue, the remainder 


me and Windham, 1 Sid. 450. 1 Vent. 79. 1 Mod, 50. And 
fad, there is no diverſity betwixt a deviſe of a term to one for 
and if he die without iſſus, remainder over, and a 

i thereof to one for life, with ſuch remainder, if he die 

ing no iſſue; for both theſe deviſes feem equally 
wire to the failure of iſſue at any time after the teſtator's 2 

cited, and much relied upon, 1 Leon. 285, Lee's caſe. 
d. 1720. Forth and Chapman, 1 Will. Rep. 664. 


action have it, Ibid. 666, 667. 


i Pinbury and Elkin, 1 Vill. Rep, 563. : 
& the caſe of Target and Grant 1 Will. Rep. 432, And I Eg. Abr. 
Deriſe of lands to 8. and the heirs of his body. S. died 
life-time of the deviſor. It is in the nature of a lapſed legacy, 
he heir of S. ſhall take nothing. 9 Mar. 1725. Wyane and 
de, 8 Vin. Abr. 373. pl. 18. | 


A. deviſed all that his meſſuage and tenement in E. to F. 


(ment the ſole queſtion was, whether this latter clauſe of the 
vuld carry over the lapſed deviſe to J. L. the reſiduary deviſce ; 
ther it ſhould deſcend to the teſtator's heir at law? held per 
that the deviſcof all the re{l and reſidue of my meſſuages, lands, &c, 
t coavey what was expreſly deviſed before, for the teſtator's 
wears to be to give his whole eſtate to F. and his heirs in 
efſuage, and that at the time of the will made he had no reſt 
dne in that houſe, and the deviſe to F. being void, the houſe 


| 
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rn right heir of A. And per the opinion of the whole court, 19 Mod. 369. 


c. the ifſue of B. ſhall not take an cſtate-tail as iſſue of B. nor the 3 


Right B. R. 


8. C. 


* Str. 


26. 8. C. 


darity ſchool for boys and girls. A. deviſes 500 l. to the charity 
wol; tho? both be charity ſchools, yet only the charity ſchool for 


deviſee of a copyhold eſtate dies after the ſurrender and before the 


(a) Vip 
192. Ca, 16 


den died. and leave no iſſue of their reſpective bodies, then to C. 8. C. ſtated 


more full. 


1 this plainly would have been void, and exactly the caſe of 


360 
Aſterwards in 
Trin. term 


193. 


1 heirs, and all the reſt, c. of his meſſuages, lands, &c. in 
dd elſewhere to J. L. in fee. F. the deviſce died in the life- 
of the teſtator, ſo that this became a lapſed deviſe by his death. 


b lord Parker upon an appeal reverſed this deeree, and ſaid, that if J. deviſed a term 
and if A. die without leaving iſſue, remainder over, in the vulgar and natural ſenſe, 
nuſt be intended (a) if A. die without leaving iſſue at his death, and then the deviſe 
s good, and that the word (die) being the laſt antecedent, the words (without leaving 
muſt refer to that. Beſides the teſtator, who is inops Coaſilii, will, under ſuch cir- 
ances be ſuppoſed to ſpeak in the vulgar, common and natural, and not in the legal ſenſe 
words. And that the reaſon why a deviſe of a freehold to one for life, and if he die 
nt iſſue, then to another, is determined to be an eſtate- tail, is in favour of the (4) 
that fuch may have it, and the intent take place, but that there is the plaineſt diffe- 
t betwixt a deviſe of a freehold and a deviſe of a term for years; for in the deviſe of the 
to one, and if he die without iſſue, then to another, the words (if be die without iſſue) 
it be ſuppoſed to have been inſerted fn favour of ſuch iſſue, ſince they cannot by any 


de Nichols and Hooper, 1 Will. Rep. 198, and 559. Cu. 4, this work.—And Target 
rant. 1 Will, Rep. 43%.—1 Vel. Eg. Abr. 193. Ca. II. §. C. 10 Med. 402, S. 
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(a). $-4 vile damage; and ſo decreed that Andrew, pa ing the ſame, ſhould 
Man's caſe, 


this page, Ca. 4. Freem. Rep. 9, IO, 5 
: Vide Skin. 301. 


Wheeler died leaving William Whecler the fon, who was tenam 


drew. William Wheeler the ſon died without iſſue Andrew the 


Deviſes 
to the heir at law. Eaſt. 11 Geo. 1. C. B. Wright and 


will 
Hall, Forteſc. Rep. 382. | 
18. A. | to her grandchildren B. and C. ſome of her 


beſt linen, His honour held this 2 void legacy for the uncertain 
and if it had been the beſt linen it had been uncertain, tho? nk 
uncertain as the other ; if it were ſuch or ſo much of my beſt linen 
as ſhould chuſe, ar as my executors ſhould chuſe for them, this 
be good, and by the choice of the ees or executors i 
reducible to a certainty. However, as thele were grandchildren 
and having no other legacy by the will, and ſince it was plain the 
teſtatrix intended ſome linen, his honqur did by the decretal otder 
recommend it to the reſiduary legatee to give ſome of the beſt af 
the teſtatrix's linen tq B. and C. which recommendation in like 
caſes (he 12 the court had ſometimes made. Mich: 1726. 

Peck and Halſey, 2 Will. Rep. 387, 388. 

( 7 Of deviſes upon condition, contingency, and in 
til, c. And here what is a condition, what u 
a limitation, and what is a truſt under a will. 


1. 12 Wheeler having 5 daughters, deviſed his land to Wi. 
liam Wheeler his ſon, and the heirs male of his body, re. 

- mainder to Sir William Wheeler and his heirs, upon condition thy 
he ſhould pay 500l. to ſuch of his daughters as ſhould be then living, 
and if Sir William Wheeler ſhould refuſe to pay the 500). chen he 
deviſed the lands to his daughters and their heirs. Sir Willian 


in tail, and deviſed this reverſion to William the eldeſt ſon of his 
. couſin John Wheeler ot B. whereas his eldeſt ſon was named An. 


laſt deviſce refuſed to pay the 5008. to the daughters for three years, 
but now profered to pay it, provided he might have the land. Lord 
chancellor held that this condition being for paying of money, alto 
in ſtrictnels of law the eſtate was forfeited by the nonpayment of the 
money. and altho' there was an expreſs limitation to the daughter 
yet this-was but as it were a mortgage or ſecurity of money a, and 
the daughters being paid the money and damages, they were at n 


have the land. Mich. 1676. IWheetzr and . Mbiteball et al, 
2. If à man deviſes his lands to his daughter, upon condiua 
that ſhe marry J. S. at her age of twenty-one, and if ſhe reful 
that then the Jand ſhall be to B. and J. S. dies before her az: 
twenty-one, yet B. may not enter till the daughter is twenty - on 


Frin. 4 V. Y M. is B. R. in error, Thomas and Howell, S169, 

Rep. 320——1 Salt. 170, S. C. ſtates it thus; A. deviſe 6. 

his daughter B. upon condition ſhe ſhould marry J. S. on or be ding 

ſhe attained her age of twenty-one, J. S. died young; 2M duric 

L J. S. 's death the daughter having never refuſed to marry J. S. mi lf 

(3) 4 Mod. 66, ried W. R. at her age of ſeventeen, Adjudged that the condi" his y 
. three was not broke, it being become impoſſible by the act of God; %% pair 
IId were for judgment affirmed (b) in error in B. R. 5 eri, 
_—_ _— 3. J. 8 deviſed © ſeveral tt.irty-ſixth ſhares in the New REY the t 
| COT, water to his ſeveral children (by two ſeveral venters) in fee, H nA 
. * * ridved that if any of them die under age or unmarried, then 1 tztor 
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or ſhare of him or her ſo dying to be divided among the ſurvi- 

ors. ſhare and ſhare alike. One of the deviſecs dies, Adjudg 
hat the ſurvivors were tenants in common of that part for life only, 
or the word ſdare doth not denote the intereſt but the quantity 
(Says vide 3 Cro. 57, Pettiword v. Cooke, 3 Leon. 180. 8. C. 
Rell. 835; 836, Hanbury and Cockerell.) Eaft. 5. V. & M. Mid: | 
Jen and Swail (e) in B. R. Comb. Rep. 201. e) a” 
Fat. 5 W. & NI. in B. R. Middleton and Swain, S. C. ſtates it thus: * being ſciſed in fee 
A thifty-five ſhares in the New-River water, and having a ſon by the firſt venter, and five 
children by the ſecond venter, deviſed to theſe five children, five ſhares of the ſaid thirty 
fares, viz. to A. and his heirs one ſhare, to B. and her heirs another ſhare, &c. provided, 
that if any of his ſaid younger children die before they ſhall have attained his or her age of 
wrenty-one, or be married, that then the ſhare of ſuch child ſo dying ſhall go the reſt of the 
fd younger children, ſhare ard ſhare alike. A. died untnarried before twenty-one; and 
iter B. dies, being unmarricd (). Aud adjveged upon a ſpecial verdi that the part of 
A's ſhare which was in B. ſhall go to the heir, viz. B.'s brother of th: ſame venter and whole 
blood, andnot to the ſon and heir of J. S. by the firſt venter ; for per Cur', by this deviſe 
the children were tenants in common by the words ſhare and ſhare alike, the which is tanta- 
nount as equa}ty to he divided between them; that here ſhare is to expreſs the thing which 
tedeviſed, and not the quantity of the eſtate; and tho' it might be the teſtator's intent, 
tht the children ſhould have it to them and their heirs, yet they [Cur] could not collect ſuch 
nent out of the words of the will; and therefore, without ſefficient words, they * 
wool not difinherit the heir, the which in this caſe without queſtion is the eldeſt ſon by the 
ſecond venter.———Show. Parl. Ca. 21t, Swain and Lane and Fawlkner. 8. C. afirmed 
a Dem. Proc', © (a) Married in the original, | | 

4. A deviſe of lands was made to the eldeſt danghter, paying 
idol. to the ſecond daughter, and 1000. to the third daughter, &c. 
adif the eldeſt daughter did not pay the oO]. to the ſecond daugh- 
ter by ſuch a day, then he deviſed the lands to the ſecond daughter, 
ſhe paying her ſiſters portions by ſuch a day; ard if ſhe did not pay, 
then he deviſed the lands to the third daughter, &c. Reſolved 
that this was not in the nature of a moftgage, to be redeemable af- 
ter the time of payment was over, but that the eldeſt daughter, not . 
paying at the time appointed, the ſecond daughter ſhould have the 
and, and the eldeſt had no relief. Mich. 1695, cited by his ho- 
wur as Sir Thomas Man's caſe. 2 Freem. Rep. 206, Ca. (280, 5.) 

5. A man poſſeſſed of a term deviſed it to an infant en ventre ſa 
ure, if it ſhould be a ſon ; and if it ſhould be a ſan, and die during 
is minority, then he devifed it to his grandſon, after which he died 62 
—— his wife executrix, and the _ was ow born my ptoved 2 3 

ter; and it was adjudged upon a ſpecial verdict, without = 
nent, that the 3 and not the grandſon, ſhould 44 of 
term, becauſe the grandſon was not to have but upon a precedent con- 
ingency, viz. the birth of a ſon and his dying in his infancy, which 
condition muſt be firſt performed, and it appears plainly that the in- 
tent of the teſtator was, that he ſhould not have it otherwiſe. Trin. 
1697. Graſcot and Warren, 12 Mod. 128. 

6. J. S. deviſes 5/. per annum to his nephew A. (without ad - Prec. in Chan. 
ding, to his executors or adminiſtrators) to be paid half-yearly 173, Mich. 
during the life of the teſtator's wife, on condition he behave him- 1701, Neal and 
ſelf civilly to her, for he was a very lewd diffolute man, and made Hnbury, S. C. 
lis wife executrix, and died. The nephew died, and his wife (de a 
Plaintiff) was his adminiſtratiix, and brought this bill is forma --- 
ters, to have the payment of the 5/. per annum during the life of 
the teſtator's widow. But per his honour, this is a perſonal bequeſt 
w A. and it is condition he demean himſelf civilly to the teſ- 
ator's wife, which cannot be after he is dead. Bill diſmiſſed. 

Mich, 1701, Anon. MS. rep. 
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wAiving the 
deviſe, and 
being let in 
upon the per- 
tonal eſtate, 


deficiency in 
the legacy. 


cette thought Ann. Webiter and Milford MS, rep 


Deviſes. 
7. Land was deviſed to the heir at law, paying a ſum of mon 
te B. Held in this caſe that paying did not make a condition, b. 
eauſe no one could enter for the condition broken, but the devif 
himſelf z but this would be a truſt upon the land for raiſing the me 
ney; and in this caſe it was ſaid, that in caſe the deviſe were to 
ſtranger, paying 1 co, to A. that this makes a condition, and th. 
the heir may enter for the breach of it ; but when he hath entere, 
he ſhall be a truſtee, ſo far as to ſecure the 100/. FH; 170, 
Anon. 2 Freem. Rep. 278. Ha 
8. Deviſe to A. and the heirs male of her body, upon conditio 
that ſhe intermarry with and have iſſue male by one ſurnamed Sarl 
and in default of both conditions, he deviſed over to B. in the ſan 
mauer, and in default thereof he deviſed to C. for ſixty years, if) 
ſo long live, remainder over to the heirs of the body of C. 1 
their iſſue male for ever. Adjudged that this is a good eſtate- ul 
that the words of condition amount to a limitation; and chat U 
eſtate of 4. or B. does not ceaſe, thu? ſhe marries one of anotbe 
name, for the remainder is in default of both conditions; ard; 
the mean time it is limited to her and the heirs males of her bod 
and ſhe may ſurvive ſuch huſband and marry a Searle, and ſothe 
is a poſſibility as long as ſhe lives. Trin. 3 Aun. B. R. Page wa 
Hayward, 2 Salk. Rep. 570. 5 
9. Words of an expreſs condition ſhall not ordinatily be co 
ſtrued as a limitation; but where an eſlate is to rematu over f 
breach of a condition, which is by expreſs words of a condition 
| yet it ought to be intended as a limitation. Per Holt, C. J. 1 
Mod. 61. . „ 
10. J. S. being ſciſed of B'ackacre in fee and Whiteacre in tai 
and having two ſons, deviſed the tail acre to his youngeſt ſon ar 
the fee acre to his eldeſt ſon ; the eldeſ entered upon the tail acre 
the youngeſt ſon brought his bill, either to enjoy the tail acre, uf 
to have an equiyalent out of the fee acre, becauſe his father plain 
deſigned him ſomething ,—This deviſe being deſigned as a provikiu 
for the youngeſt ſon, the deviſe of Blackacre to the eldeſt fon mu 
be underſtood to be with a tacit condition, to ſuffer the youngeſt ſa 
to enjoy quietly, or elſe that the yougeſt fon ſhould have an equiva 
lent out of the fee acre. Per Coꝛuper C. who decreed accordingly 
Hil. 7 ann. Gilb, Eq. Rep. 15, VV 
11. 4. by marriage articles engages himſelf to leave his wife 
moiety of his perſonal eſtate at his death, and being poſſeſſed df 
an annuity in the exchequer, diſpoſed of it by deed poll in his lie 
time. —Afterwards he made his will, and thereby deviſcd to ti 
wife certain lands for life, upon condition that the ſhou'd nd 
make any demand upon the articles againſt his executor, and at 
her deceaſe deviſed the lands to B. and gives ſevera! legacies, anc 
dies. The wife waiyes the deviſe, and inſiſts upon the articles, 
The queſtion was, whether the wife ſhould have one motcty ©: 
the perſonal eſtate which the hyſband had at the time he entered 
into the articles, or only a moiety of the perſonal eſtate he died 
poſſeſſed of? Lord chancellor: The annuity n:uſt be accounted 
a part of the perſonal eſtate the wife is to have a moity of; for 
were the to have but & moity of the perſonal eſtate the huſband 
ſhauld leave at his death, it would be ia the power of him! 
defeat the articles by alienation or giſt ; the reaſon of inſcrting © 
his death, was to explain he meant only a moiety of his cſtate ® 
his death, which has eſcaped misfortunes and loſſes, TIA. 
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- the higheſt that B. who had by the waiver gained the poſſeſſion of an eſtate of 
— he ane mh had but a 1 the wiſe had — * deviſe, ſhould contri- 
jute what he was benefited by the waiver towards raiſing a fund fur payment of the, le- 
cies, and his lordſhip thought 40001. in reverſion worth but 3000 L in poſſeſſion, 2 
that according to this eſtimate, the value of the lands being ſettled by the maſter, 
hould be charged if the legacies require it. Ibid. 
12. J. S: gives his ſon a legacy of 40 l. = condition that he 
Joes not diſturb his truſtees. On the truſtees applying for an 
gecution of the truſt, the ſon was decrecd either to join with them 
in a ſale of the premiſſes, or elſe to forfeit his legacy. Per lord 
Harcourt, Hil. 1710. Webb and Webb, 1 Will. rep. 136. 
13. A man deviſes lands to his wife until his ſon ſhall attaig 
the age of twenty-one years, and then to his ſon and his heiis. 
The ſon dies at the age of thirteen, I he queſtion was, if the 
tate deviſed to his wife did determine by the ſon's death, or 
ould continue till the ſon might have attained his age of twenty- 
by the effiuxion of time? Harcourt, C. was of opinion 
a the wife's eſtate did determine by the death of the ſon, and (i) Videx vol 
from Boraſtan's caſe (a), 3 Co. 19. for there the deviſe Abr. Eq. 190. 
to executors for payment of debrs otherwiſe unprovided for, Ca. 16. | 
lt here the wife comes in ſor her thirds, and that is a ſufficient 
wovifon for her in the eye of the law, Decreed accord” Hil. 12 
ln. Mansfield and Mansfield, 8 Vin. Abr. 291. pl. 1%. 
14. J. L. had three ſons. A. B. and C. and deviſed all his 
ads to C. defendant's huſband, for his life, he or his heirs, 
jing out of the rents of the premiſſes 10 l. a year to A. for his 
e, and 101. a year to B. for life, and alſo 161. a year to the 
facor's daughter M. (now the wife of W.) for her life; and 
o paying his legacies ; and that aſter the death of C. and de- 
ndant his wife, then the ſon or ſons of C. ſhould have all the 
ud premiſſes equally between them, they or their brothers pay- 
x the legacies aforeſaid; and if no ſuch ſons, then the daughter 
daughters of C. to have the ſaid premiſſes equally among them, 
ing, Kc. Parker, C. held, that theſe rents were not to fink 
on the death of C. and during the life of his wife, (who had 
eſtate · tail for life by implication, as his lordſhip held) (4), they (5) Vide P. 
ing expreſly given to the ſeveral annuitants [three in number] 343, Ca. 5. 
their lives, and were plainly intended as a certain proviſion for 
n in all events during their lives; ſo that it was as if theſe 
mal annuities were given in the firſt place by the will to theſe 
wutants, and the lands afterwards given ſubject to the ſaid 
nuities; from whence it ſeemed to have been the teſtator's 
ent, that whoſoever took the land ſhould pay the annuities ; 
that C. 's wife ſhould be liable to the annuities ; which appea- 
Uto have been all along paid by her ſince ber huſband's death. 
Mm. 1718. Willis and Lucas, 1 Will. rep. 472. 
j. Tho! a condition be not in ſtrictneſs of law deviſable, yet ſince 264 
[ature of uſes, the deviſce may take the benefit of it by an equi - 
le conſtruſtion upon that ſtatute. Per the Maſter of the Rolls 
2 Chancellor, Ealt. 1 718, in the caſe of Marks and Marks, 
k. in Chan. 487. LD 
16. A. deviſes 4 H. his wife all his debts, goods, &c. provided 
tif H. die without iſſue by him, he appointed that 8ol, ſhould 
"an to his brother J. D.——A. dies, then J. D. dies in the 
ne of H. and then H, dies without iſſue by A. Futſk 
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346. Ca. 10, 


goods, ſhe maintaining my children; but if ſhe ſhould marry, tix 
a a moiety of it among my children. The children ſhall have no m 


| furvive him the ſaid B. then ſhe to enjoy the premiſſes for life, 2 


If this had been a deviſe over, there had been no queſtion. 


_ viſe is good, it muſt go to the executor of the deviſee. But 
' lordſhip ſaid, he would conſidet of it. Hil. 4 Geo, 1. Anon, an i 
Vin. Abr. 450. pl. 24. 


iſſue. This tho? a limitation of perſonal eſtate is good, but liz 
3 four children, Eaſt, 1719. Nichols and Skinner (a), Pr 


his wife executrix. B. brings a bill againſt the wife, for wh 


was very frivolous ; and tho? he would not make the legacy f 
| had been out of purſe, he would diſmiſs the bill. 1724. Nut: 2 


and Euſtace, 8 Vin. Abr. 292. pl. 15. | 
20. A. ſeiſed in fee has a ſon B. and a ſiſter C. and deviſes! 


Deviſes. 
queſtion, whether this was a good deviſe to J. D. —Secondly, v 
ther he dying before the contingency happening, it was ſo veſted 
him that his executot ſhould have it, or only intended as a pero 
benefit to J. D.? Cowper, C. ſaid, there is a difference bety, 
this deviſe here which is upon a condition precedent, and where it 
upon a contingency ovet; as to one for life, and it he die with 


"ue or heirs of his body, then over to another. Here the wiſe . * 
nothing in the money, but this is an x. py of fo much mon of th 
when the contingency happened In the former caſe, the eſtul ten 
tail abſorbs the whole intereſt —The word (remain) is obſerraulliM & t 
if ſuch an accident happened; then ſo much was to remain to him. wer 


not this be conſtrued if H. die without iſſue living by bim? N. 
legacy was to ariſe upon a condition precedent, which makes 
legacy the worſe ; but all the caſes put are of a deviſe over, 
the fund here is deviſed to the wife. As to the point, if the 


17. A. deviſes portions to his four children, payable at their 
ſpetive ages of twenty-one years or marriage, and in caſe any 
them ſhould die before the time of payment, or ſhould die w 
out iſſue, then his or their ſhare to go to the ſurvivors or ſurri 
-of them and his heirs. One of them died under age, and with 


to the contingency of ſurvirorſhip till it comes to the laſt of 


in Chan. 528. : 
18. A. gives B. a legacy, on pain of forfeiture of it in caſe 
ſhould give his wife any trouble in relation to his eſtate; and mak 


there was very little colour, and amongſt other particulars demu h 
the legacy. Lord Chancellor King was of opinion, that the 


feited, yet declared, if B. did not pay the executrix the coſts 


Burrell, Sel. Cafes in Chan. 1. I . | 
19. I give to my wife all my leaſe at S. and all my houſh 


than a maintenance, unleſs ſhe marries. Feb. 25, 1725. Seagn 


lands to his ſon B. and the heirs of his body ; and if his fon 
ſhould die without iſffue of his body, and the teſtator's wife ſho! 


after her deceaſe C. to enjoy them for her life, and after her dec 
(B. being dead without ide as aforeſaid) then A. deviſed the) 
miſſes to D. E. and F. and their aſſigns for ever. A. dies, B. 
ſon dies without iſſue, but teſtator's wife dies before him. C. 
teſtator's ſiſter and and heir enters and enjoys for her life, and i 
dies. E. and H. two of the deviſees over in fee die; D. the © 
deviſee over ſurvived, and was leſſor of the plaintiff The reman? 
limited to D. is a contingent remainder, depending on the de 
of B. without iſſue in the life of A. the teſtator's wife, and 25% 
contingency never happened, the remainder whict depended dis 


deriſe 
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could never ariſe. Per the opinion of Reynolds, J. who tried the 

eaſe at Chelmsford aſſizes. and who afterwards on taking time to 

conſider of it, retaining the ſamæ opinion, the poſtea was ordered to 

te delivered to defendants or their attorney. Mich. 1726. Davies 

ind Norton, 2 Will. Rep. 390. | 
21. J. S. by will gives to his executors from South Sea ſtock and 

annuities, in truſt to apply the dividends thereof for the maintenance 

ofthe plaintiff his grand-daughter, until ſhe ſhould attain the age of 

wenty· one or be married; and to the intent that they ſhould tranſ- 

fer the ſaid ſtock and annuities to the plaintiff when ſhe ſhould attain 

wenty- one, or be married with the conſent of A. and B. But that 

ncaſe ſhe ſhould marry without the conſent of A. and B. the exe- 

cutors to pay her the dividends during her life, and after her death 

transfer the ſaid ſtock and annuities to her children; and if ſhe die 

rthout iſſue, then to go over. The plaintiff having ttained twen- 

r.0nc, brought her bill to have the ſtock and annuities transferred 

v her, which was oppoſe4 by the remainder min, who inſiſted, 

un in regard the plaintift ws not marne l. and if ſhe married with- 

git the conſent of A. and B. (which might happen to be the caſe) 

den ſhe was only to hare the dividends for her life, therefore 

de ſtock ought not to be abſolutely veſted in her. But King, C. 

ld that the plaintiff being twenty-one, ſhe had an abſolute intereſt 

rlted in her, and that the forfeiture mutt be intended only of mar- 

inge without ſuch conſent before twenty-one, J S. havin 

exefsly directed tha: the ſtock and annuities ſhould be e 

ted to her when ſhe was twenty-one; and decreed the ſtock 

ud annuities to be transferred to her. Trin. 1729. Deſbody and 

boyrille, 2 Will. Rep. 547. | 5 
22. Deviſe to my daughters and to their heirs, until my ſon ſhall 80 in caſe of 

attain his age of forty years, hoping by that time my ſon will have 4 deviſe to A. 

ken his folly. The ſon dies before forty. The deviſe to the m_ * mall 

Waohters ceaſes, Hil. 1732. Lomax and Holmeden, 3 Will. pn 3 
Rep. 176 on T m—_ TIES 

L eſtate ceaſes. Secus, if the deviſe to A. be made a fund to pay debts or portions, v hich 


annot be raiſed, until B. ſhall have attaincd his age of forty ; in which caſe the word hl 
taken for 80/1. Vide ibid. See alſo Boraſton's caſe, 3 Co. 19. | EO 


N) Mo ſhall be the taker where there is an uncertain 
or imper fect deſcription of the perſon. 
. A DEVISE was to Margaret the daughter of W. R. The 
daughter's name was Margery, Held that Margery 
would :ake quia conſtat de perſona by the deſcription ; cites 11 Co. 
Trin. 1677. Gynes and Kemſley, in C. B. 1 Freem. Rep. 
293. 5 5 
2. A. Deviſe of goods was made to A. for life, and after his de- 
rule 10 the poſterity of B. And the queſtion was, whether by the 
ord ( poſterity ] only deſcendants from the body of B. ſhould take, 
nz.) children and grandchildren, or whether he having no iſlue, 
ty ſhould go to the collateral relations? And Lord Keeper was 
opinion, that it went only to the iſſue of the boy. And that if 
&niſe were to A. and his poſterity, it would be only an eſtate- 
—But the Malter of the Rolls thought that a deviſe to a man 
d his poſterity would create a fee, Precedents order24 to be 
arched. Per Lord Keeper, Mich. 1703. Attorney General and 
ateld, 2 Freem. Rep. 268. | 


a 7 


1: n:ſtaken; 
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6 2 WE 875 to. A. B. 2 and ſon HN A. B. Ms 
oy . J. prima facie the father intended, but if + 
— CJ. deviſor did not — the father, it will go to the ſon, Hil. 2 A 

conceſſum. B. R. in caſu Lepiot and Brown, 1 Salk Rep. 7. 

4. One deviſes the ſurplus of his perſonal eſtate to his relations, 
without ſaying what relations. Only ſuch ſhall take who are Capa- 
ble of taking within the ſtatute of diſtributions (a), ele it would 

ei Vide be uncertain ; for the relations may be infinite, Per the Maſter of 
the Rolls, and admitted by Mr. Vernon and others. Trin. 1716. 
Hammond, Anon. 1 Will. Rep. 327.—— Vide this page, Ca. 6. 
Prec. in Chan. 401, S. F. but more particularly the caſe of Carr and Bedford, 30 Car. 2. 
2 Chan, Rep. 146. where a teſtator deviſed the reſidue of his eſtate among his kindred ac. 
cording to their moſt need, thus ſhall be conſtrued according to the ſtatute of diitributions, 
5. Deviſe to A. in tail, remainder to B. and the iſſue of her bo. 
1 Will. Rep. dy lawfully begotten, remainder to the right heirs of A. for ever, 
Al. 1717 A dies without iſſue, living the teltator ; P. after making of the 
Wright « C. will had iſſue C. (who was heir at law to A.) and dies, living the 
2 Str. 25. teſtator. Reſolved per Cur, That the heir at law to the teltator, 
s. c vide and not C. ſhould have the land. Hil. 3 Geo. 1 B. R. Weed. 
7. 3:9. C wright and Wright, 10 Mod. 369. 
73. this word: 6, The tcſtator deviſed the ſurplus of his perſonal eſtate to his 
poor relations; and the Counteſs of Winchelſea being as near a te. 
lation as any to the tetlator, claimed a ſhare ; and it was decreed 
that ſh was intitied thereto, in regard the word (poor) was fre. 
quently uſed as a term of indearment and compaſbon, rather than to 
11gnify an indigent perſon ; as one ſpeaking of his father, often ſays 
my poor father; or of his child, my poor child. Trin. 1716, 21 
the Rolls. Anon. 1 Will. Rep. 327.— But the reporter ſays, dus 
| ſeems to have been a ſtrained conſtruction in favour of the Earl and 
Counteſs of Winchelſea, who had not an eſtate any ways proport- 
onable to their quality. Ibid. 
F. J. S. by will gives a legacy of 2ool. to Mrs, Sawyer, when 
there was no ſuch perſon ever known to her; but it was alledged thi! 
ſhe meant one Mrs. Swapper. His honour ordered the matter to 
examine who the teſtatrix meant thereby, and whether ſhe nicart 
Mrs. Swapper, who was the perſon that contended for the fame; 
and if the maſter ſhould find that ſhe was the perſon intended, then 
| the to receive her legacy in proportion with the other legaters. 
Eaſt. 1718, Maſters and Sir Harcourt Maſters. At the Rolls, 
Will. Rep. 421, 425. | 
In this caſe . A. by will deviſed a legacy of 5ool. to Catherine Earnley. 
the name and The perſon's name who claimed this legacy was Gertrude Y ardlky. 
L& the perion It was inſiſled for her and admitted, that no perſon named Cathe- 
ard it is very line Earnley claimed this legacy. It was proved that the tcltator's 
1:atcrial, that voice when he made his will, was very low. and hardly intelligibk; 
nere is no that the teſtator uſually called the legatee of this 500l. Gatty, which 
| rw fon as the ſcrivener, who took inſtructions or drawing the will, might ca· 
1 E” lily miſtake for Katy ; and that the ſcrivener not well underſtanding 
cmug this Who this legatee of the 5ool. was, or what was ber name, the tel. 
I gacy; which, tator directed him to J. S. and his wife to inform him further, who 
1 gether with afterwards declared that Gertrude Yardley was the perſon intended. 
I e of It was alſo proved, that the teſtator in his life-time had declared 
| 33 * that he would do well for her by his will. At the firſt hearing his 
e . honour inclined to think that the legacy was void. But at another day 
when he made Ee gave his opinion, that the legacy was a good legacy to Gertrude 
his will and Yardley, tho' the ſame was given by the will to Catherine Earvie!, 


| Deviſes. | 367 
ad his honour ſaid, if this had been a grant; nay, had it been 2 . his bar 
deviſe of land, it had been void, by reaſon of the miſtake both of aral _—_ 
chriſtian and ſurname. Eaſt. 1723. Beaumont and Fell. 2 Will. the phaintit 
of Gertrude, and oft-n declared he would do well ſor her, is ſufficient to intitle her to thic 
ygacy» Per his honour. Ibid. 143. | | 


9. J. S. being ſeiſed in fee of a real eſtate as heir on the part of (,) Note; In 
vis mother's ſide, deviſes the lands to trufters in fee, in truſt to thus caſe a 
pay ſeveral annuities and charities, and the reſidue of the rents and Pol evidence 
profits of the 133 to go to his the teſtator's own right heirs of admitted 
dis mother's for ever. Decreed per lord Macclesfield in favour EE Tn 
of the heir of the mother's mother's fide, from whom the eſtate came tended. ( viz.) 
e). Eaſt. 1723. Harris and Biſhop of Lincoln, 2 Will. Rep. 135. whether the 
heir of the mother's mother's ſide, or the heir of the mother's father's fide. Ibid, 136. 
10. J. S ſeiſed of a church leaſe for the life of A. deviſed an an- 
quity out of it to B. for life, and directed tha: if B. ſurvived A. 
[the cy que vie in the leaſe) then the teſtaror's executor ſhould 
qurchaſe the leaſchold premiſſes for the life of C. the teftator's kinſ- 
man, and then deviſed that his executor out of the ſurplus of the 
::{chold and perſonal eſtate ſhould keep the premifes in repair; but 
{the leaſehold premifles could not be fo purchaſed, then he deviſed 
the ſurplus of the eſtate to the plaintiff, and made D. his executor, 
ntrult only, giving him a ſmall legacy. The executor purchaſed 
the leaſchold for the life of C. And the queſtion was, whether the 
ſlüntiff or the defendant C. was intitled to the ſurplus of the profits 
thereof? And King, C. held, that the plaintiff could not have this 
laſe, the deviſe to him being upon a contingency which never hap- 
xened, (viz.) if the leaſchold premiſſes could not be purchaſed for 
the life of C. whereas ſuch 1 has been made by the executor. 
And decreed that C. was intitled to the leaſehold premiſſes. And = 
his lordſhip ſaid, This rs to have been a beneficial deviſe, be- 1175 
auſz in the deviſing clauſe the teſtator calls C. his kindſman, and 
here lighter words will ſerve to give the leaſehold premiſſes to C. 
hraſmuch as no other perſon can take them; and it is a dark will. 
Hill, 1725. But July 6, 1726, upon a rehearing, his lordſhip re- 
trſed this decree ; and held that by this will the 12 was inti- 
ed to the leaſe. Stephens and Stephens, 2 Will. rep 323. 
i. Teſtator bequeaths his perſonal eſtate to his wiſe, and adds, 
do not doubt but my wife will be kind to my children. The 
wurt thought that theſe words gave a right to no child in particular, 
ra right to any particular part of the eſtate, but that this clauſe 
vs void for uncertainty. Hil. 11 Geo. 1. Biggins and Yates, 
„„ = 5 3 
12, J. B. Citizen and founder of London, having a wife and 1 
ne doughter Mary, married to defendant Thomas Taylor, by 1 
ll deviſes as follow : I do give to my dear wife all my worldly 1 4 9 
pods, houſe at Iſlington, ſtock, money, bonds, notes in the Eaſt EE: 
India or elſewhere, and ninety-nine years annuity in the exchequer, 
th all the profits which may come upon them or by them, with 
ts condition, to give to my three liſters 5l. yearly for their lives, or 
be longeſt liver, preſently after my deceaſe, if God permits you to 
ntinue in this capacity, not elſe ; and after my wife's deceaſe, the 
e fame I give to my filters, and then after my daughter's deceaſe, 
the fruit of her body ; but for want of ſuch iſſue or fruit, to my 
kathers and ſiſters then living, and after them to their children, 
ad the children ef my bro he Richard now deceaſed, except a 
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368 Devijes. 
note of 50l. in Mr. Taylor's hands, and goods and plate that I pire 
to him.” And appointed his brothers P. and W. and Mr. Taylor 
executors, to ſee his will performed, and died. And the defer. 
dant Taylor proved the will, and poſſeſſed the perſonal eſtate 
Then Mary Taylor the daughter died without iſſue, leaving defer. 
dant her huſband. Then the teſtator's widow died, having made 
her will, and therefore defendant Taylor executor, who proved 
the will, and alſo took out adminiſtration to Mary his wife. The 
plaintiffs are all the teſtator's brothers and ſiſters that were living at 
the death of both the widow and the daughter. The queſtion was 
whether the ſubſequent limitations after the want of iſſue of the Cad 
daughter's body, or any, and which of them (the wife and daughter 
of the teſtator being dead without iflue) are good, and to whom the e. 
ſtate does belong? On a caſe from lord Chancellor; lord Ray. 
mond, C. J. Page, Reynolds and Probyn, juſtices, were of Opi- 
nion, that the teſtator's wife being dead, and Mary his daughter 
being alſo dead, without iſſue living at her death, the ſubſequent li. 
; mitations are good. and that the eſtate in queſtion belongs to the 
. ee plaintiffs. And lord Chancellor decreed accordingly (a). Brooks 
and year? and Taylor, 8 Vin. Abr. 313. pl. 33. „„ | 
13. H. by will gave 500l to the relations of E. H. to be divided 
In this caſe a equally between them. E. H. had at the teſtator's death two bro- 
queſtion was, thers living, and ſeveral nephews and nieces by another brother. 
in _ bon It was laid, that in the caſe of Brown and Brown, Lord Maccleſ. 
eat field had determined, that the word relations ſhould be confined to 
take, whether ſuch relations as were within the ſtatute of diſtributions, becavſe 


' 7 ten. 


25 they would of the uncertainty of the word relations ; and upon this authority, . 4, 
have taken by King, C: in the preſent caſe, determined, that no relations ſhould .. e 
_ 8 take by this diſcription that could not take by the ſtatute of diſtribu- os 
ede neg. And tions. Mich. 1734. Thomas and Hole, Caſes in Eq. Temp. Talbot eeder of 
Lord Chan. . | | | | | | etlect 
faid, That as the teſtator ha directed the Sool. to be divided equally among them, he cc ut 

e ve! 


. and 
dine a 
e. p 
e What 
I»4 
fas 


4ire&> an unequal diſtribution, and accord" decreed them to take per capita, Ibid 
5 8) Where the words are in the diſjunctive who ſhall take. 
I. 3 teſtarrix deviſed money, in truſt for ſuch of her daugh- 
I . ters or daughters children as ſhould be living at her ſon's 
(% Vids the death. Some of the daughters were living at the ſon's death, and 
caſe of had alſo children, and others were dead, leaving children. Sit 
_ Keylway and Joſ. Jekyll, Maſter of the Rolls, after having taken time to conſ- 


! 


rdc;o 

X » P. . , 5 ah f q % n 

OR. 7. der of it, decreed that all the children, as well of the livi ng as oi e, 
| Alſo the dead daughters, ſhould come in for their ſhares. For that the W's. Fa 


2 Vern. 388, word (or) ſhould be taken (5) for (and), otherwiſe the whole de. 
"TY viſe would be void for incertainty ; and that it was the ſame 25 if 
363.—2 Sid. the deviſe had been to ſuch of my * . and their children 3. 


to The word ſhall be living at my ſon's death (7). alt. 1718. Richardſon and 
(or) might be Spraag. 1 Will. rep. 434 5 | ol 
of uſe, in regard all the daughters might die in the ſors life-time; and then the reſt-trit 
might not think it proper to- ſay, daughters ani their children, when there might not be {ome 
of each ſpecies, but (or) in ſuch caſe would be the proper word; and that the word (ot 
- uſually put for [2nd], appears by very many inſtances in the caſe of Price and Hunt, in Po 
lexfen's Rep. 645. Per his honour in the above caſe of Richardſon and Spraag. [id.— 
It ſeems as if it might have been agreeable to the ſenſe of the teſtatrix to have und-r006 vw WWE 
deviſe thus, Jo my daughters, and to the children of ſuch of them as ſhall be dead, &., 
ibid, 435, in a note by the Editor. 2 | 

2. So if the deviſe had been to my children or grandchi |dren, mf 
childrenfand grandchildren would have taken. Per his honoyr in 


the above caſe. Ibid. 


% 


lere Lands are deviſed in Truſt, or, to be ſold ben 


fr, or charged with, the Payment of Debts (a). — Teſlatar to 


* 1 inder oer. pay a debt out 
[yracies (b ); w; h Remainder over - \ 1-457. 
in for years, or his per on eſtate ſhall not be applicd fer that purpoſe, decieed per Hue, 

md Gi bert. baron+, 10 a« to ſink a legacy. . 523. Lucy & Ux' and Gardiner, in 
* Bub. Rep. 137+ (a) Hide Tit. How. (6) Vide Tit. Legacies. 


* to the diſpoſal of my eftate, I deviſe the ſame as follows: See Vin. Aly. 
. 


I give and deviſe, &. And then deviſes his lands 7 B. T.. CH rg. 461. 


wet fon m tall. remainder to his three other ſons in tail male ſucceſ- e 


with remainder to his own right heirs, and deviſes co ev 
;and other eltates to B. to be ſold to pay debrs ; and then gives 
is daughter 30l. fer Annum till twelve years old, and after- 
ds 5ol. per Annum till marriage, and gives her 1500l. to be 
by B. within three monel:s after marriage, and makes B. 
gror and dirs, The perſonal eflate fell ſhort. Lord Chan- 
br Corrper ordered precedents to be ſearched, but thoughr the 
ban charged. nich. 1017. Lord Panulet aud Parry, Prec. in 


| N 49. | | 5 | 5 4 ; TL.rd Rege- a 
A man that had ſeveral creditore, makes his will, and re- ;. 


blinds to his executors; then he gives Bocl. to his wife, and lands a comm 
to his daughter, Ce. and fas, at his avill is, that theſe ſerve: va k a hk = 
ws Huld be paid out of maney rale upor the ſale of his lard rull for tle 


, ; : 5 9 1y Pen? *v deter 
the raue of the land falling {hort of the debrs and legacies, 4 legacies; 
Lord Keep. beid. that the debvs ſhould be paid before the here te. 
e's. Fojt 1076. M.ckjon ond V.thum, 1 Freem. Rep „ -- warf r 
: | | ; = 4 1357! ?!i'% 
fil have redortinablc at! faction; and the debts ſhould hate no pref rei. ce; hat 1 e re 
tte dev ſed to a executor for te pigment deli and legacter. this ſhall b- inter ded tet e 
ta e them as aſſet be::iuſe the teſtator Nall not be ſuppoled, witrout err . vord:, t be 
crſcronabie as to tze his eſtate in logacict, and leave Lis di bts Unpaul.-—F,ut if be 
1 land; fer the payment of legacies es y, this ſhall nzt be | able to de bis, becavſe it was in the 
tro power to nf} of« ef t under vat cordit ons ard to tat purpoſes he rleife't; ond if 
10:10 make fo ancen/crenable a will, his Jordihip ſaid, he would nat make 2 butter vill e es. 
e 1greed, that if he had dexsfed that bis legacies foeuld be firfl latiified, and tha! t).n ihe 
reder of the pr fit: ſhould go to the ſatigfecties of bis debts, that then the legatcer ſſ oe be fu x1 ed 
tre creditor, but tie raming of Age, firſt (7 re ſup leparrer and dcbt:) ive re te- 
it, but /ere his intention bing aa evt'y to provide for Hi 4.4% and legecter, though the 
e (recived, and tis deſue that tue y ſhoule be tati fied, vet it Nall be mter; c: in courſe 
«nd at vay that war mott conſerrnuble for the t- Hatt. But here his Le: iu? tand, tt at 
* proviſen for t e pryinert of his debts, there Nould te no difference bete. cen bond? 
ep nent at, dat they thoul.i be equal!“ lat ſed; for being juft debts, there i oul-i 
: that ditcr me beit them, upon 4 niecty of law, that ome ſhould have 41 4nd ofticrs 
I 30s, 3-6 — See 1 Chen. Ca. 24. Huch. Rep. 196, | | 
If a man dew fes lands to Ag executors for faymert of his debrs Giid. Cnc.-2* o 
gacies geverally, it ſhall be Arers, and t. nuft have the 311. 0 
ce, acoording to the rules of law. Agrted er Cur' and 5 7 222 


. 0 p 1 © % . * i To mp 
we. Fa. 1675, in the cafe of ichn and Hi, i Freem. T 


24. 8 z. 
05. 306. 5 py 8 
#4. veq"earhs 201. 12 E. at he makes his ccc, and . 

Area! eflare 9 C ard beirs, upon condition that fe fa 
er. ard I. curtes. the debts avith n tete months all his decea le, 

Po gacies within three months; and if rhe debrs and lega - 
*ere not raid acοοn⁰j˖,ũ.- rhe rhe ci its nnd leg att et n 1. 

4 Necreed Fer Jord (e u inen, Vat ile fer foral ate 
"vo rn applied to diſcharge the dobys and legacies (c). II. I {r) Nod per 
B Ce and !ead, Prec in (Jan. 2. NS. Res S. C. accord) Viere=e, 

co n maaer. 


* Hate, that 0.211 b: ei ave elineaſe of tie ra! Nate, ane in the 7 r.c1p11 caſe the 

"01 annexed to tlie des iſe is rot a (oc di: on to avoid the while Hate, bt 

= cred: tors and iegaters. Jet. ir Cran. 3. . S Co Arg fro X.. Or. & one r, 
4 f | 

. 4> & | tf 


viſien is made by 


x, that for the payment of his leguc ies and debrs, he deviſes 4 ret uli 
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C70 * "LDIJEVIFES, 


the Crediters have a bill now at bean. and have u demand prime?ily againſt the bes ſaaf e 
and way certainly take their remed. againit that if they pleaſe. Suppcſe in this c., ft 
been #o executor named, the admimfiFater maſt certainly have applied the per ſong! eftate a re 
the real. and the executor does take no more to bir own wſe than an adminiſh atir; thet. f 1 8 

eſtate muſt be applied. ——And Rawlinſon, Commiiſioner, there is a diverſfuy bu 
Heres factus and 2 2 of particular lands; for a deviſce of particular lands ſha; = hay 
benefit of the perſena! eitare, but Heres factus of the whole ſhall. Frec. un Chan, 2, Li 
 — MS. Rep. S. C. accord”. | 
' Rawlinſon ad- 5. Deviſe of the rents and profiis of Lands till his fon attain nn 
mitted, that y- one, to drards payment of debts ; and if my ſon dies before ti 
: 1 aa ty one, the debts being paid, then to A. The fon dies bel 
the A ty twenty-one; yet the rents and profits, not only till he we 
his "any ſhould have attained twenty-one, but alſo beyond, till the debts he 
be twenty-one ſhall be applied for that purpoſe. Mich. 1691. Marti: and i 


— — 6] gate, Pree. in Chan. 34. 


and had gone oo farther, that it thould have been carried no farther than till the ſn won 
attained to that age. But HA was of opinion, that even in that caſe the profits ſhould be 
plied to pay the debt» beyond the age of twenty-one, if thoſe to that time wore tot (4, 
6. Deviſe of lands to A. and his 2vife for their lives, remai 
to ſuch of their chililren as flould be living at the death of th: 
vir of them, and to their heirs, equally ta be d.wided betavcen: 
A. faying 4ol. to the plaintiff, &c. at a certain time. Dec 
that the lands be fold for payment of the money ; and then 
defendants to have ſuch a proportion of the overplus of the 
chaſe money, as is anſwerable to their intereſt for life in hel; 
for the money deviſed is a charge _ all the eſtates (i « 
eſtates for life and the reinainders) Trin. 1691. Sadd and (. 
Prec. in Chan. 27. „ | 
7. If a man deviſes lis lands to J. S. and defires that the n 
S. Mould pay his debts, or if it be the ſaid J. S. paying hs 4 
or if immediately after the deviſe of his lands, he does at. int erd 
that his debts ſhould be paid; or if he uſeth any exfr«ſſion is 
evill whereby it appears that hie had any intent to charge his (; 
ewith his debts; in ſuch caſe his land will fland charged. J. 
the caſe at bar, where the teflatir had in the beginning dl 
will ſaid, that he defired thut all his juft debrs iulil be faid 
_ efterwards in the ſaid will he gave ſeveral legacies, and de. 
lands; it was held that his deviſee was wt charged with 
payment of the debts ; for if that ſhould be ſo, the debis of © 
teſſator would be charged upon his lands; for there are | 
wills but have fome ſuch expreſſion whereby the teſſatot de 
his debrs to be paid. Mich. 1693. Anon. 2 Freem Rep. 192 
8. Nevile „f lands after debts paid, and then ſays, my v5 
only theſe contained in the Schedule ;) deviſor after at: « 
tracts ev debes. The payment of the fr debrs is what 1: 

quired by the will. Mica. 7 W. 3. C. B. 3 Lev 433. 
9. Thee,“ p eſtate, tho! deviſed, ſball pay ot: a mort? 
tho there is ae nant for pavment of it in the mortgage © 
Decreed prr Lori Chancellor, Trin. 1696. Meynell and Ha 

Prec. in Chan. 61 Cas. Temp. Talb. 54. „„ 
10 F. S. deviſes his real eftate, in truſt, to be ſold or m 
guged for pay ment of his debts, and if there ſhould be 4! 
lus of lands or money. thut to be to his fifters, joimiv,! 
their heirs ; and deviſes all his perſonal eſtate to his wife, wi 
he makes his executrix. The wife ſhall have the Peril el 
| exempt from debts, ei debts being more than the fer, l 
wo amounted to. Deccced pry Lord Chan.eilor, Mich. 1699. 7 
Feld and li yndliam, Pric. in Chan. ion. Hi. ſe Brown's Rep 4 
f II. 


Deviſes. $71 

11, One being in an undue manner drawn in to execute a con- ; 

yance of his efate, after makes his will, and thereby deviſes 

of his land's in the firſt place for payment of his debts, and the fur- 

to other perſons. His creditors may ſer afide the conveyance, 

being 4 right in nature of an 2 of redemption, (which may be 

Agned) as the teffator himſelf had (a); tho! urged, that it (a) As the tef- 

«25 but in nature of a c/2ſe en action, and therefore not aſſignable. ere vr 

l 1700. Blake and Johnſon, Prec. in Chan. 142. . 1 rag 
12. Lands were deviſed to truſtees and their heirs, to ſet and lieved againit 

n let, and out of the rents, (without ſa ing, and profes) to the conveyance, 
the teffator's del ts. Lord Keeper Wright held that theſe words ſo may hi de- 


vere not [ſufficient whereon to ground a decree for a ſale; but 1 


at the ſubſequent words, that after his deb:s and legacies paid, and bis Honor. 
ul be to the truſees, were ſutficient. Hill. 1701. Cook and 
whns (6) Prec. in Chan. 184. 185. | (b) Fil. Eg. 
13. Where lands were deviſed for payment of debts and legacies, Abr. P a = N 
je debts being ſuch as had no lien upon the land, as debts by ches + Vers. 
pple contraC!, &c. the debrs ſhall have no preference ; but if 429) but is not 
ere be not ſufficient to pay all, they ſhall be paid in propor- S. F 
zn, alrho' it was other:viſe held in Lord Notring/am's time, 
jo uſed always to ſay, that a man og to be jufl befwe he wa- 
tful ; and fo the court of equity ſince that tine ſeems to be 
1. 2 Freem. Rep. 270 Pl 339. Trin. 1703. Cited by Dob- 
as a caſe ſettled upon conſ:deration had of all the dee 
by Lord Keefer, in a cauſe of Herbert and Herbert. 
14. As to my temporal eſtate wherewit:: God has bleſſed me, 
zive and * 11 thereof as follows : © Firft, I will that all my 
debts be juſtly paid which I ſhall owe at my death to any 
perſon or perſons whatſoever ; alſo | deviſe all my 
ellate in G. to 7 S.” This was all the real eſtate the reftator 
d. Per Lord Keep. H right, this is a charge on the real eſtate 
payment of debts. Mick 1706. Bowdler and Sw:ith, Prec. in 
Win. 264. F:de 3. P. Mn,. gi. 

15. J. S. ſeiſed of lands in fee, gives 1000l. to A. and deviſes 
be lands ro B. and C. for their lives, remainder to D. in tail, 
th ſeveral remainders over, remainder to his own right heirs, 
wrided that his executrixes and executor, and terants in tail, 
buld poy the ſaid ſum of 10001. within fix months after his death, 
d makes B. C. and D. executors. . S. dies not leaving per- 
mal aſſets to pay this 100% l. Coreper C. decreed that the ime- 
fl from the time the 1000 l. became due, ſhould be paid by the 
unts for life, and their eſtate to be rated at a third part of 
de 1000 J. and he in remainder to be liable to the other tuo 
Aras; for which purpoſe they were all three to join in 
ſering a recovery to dock the xr When," and remainders. and 
den to make a ſecurity of the eſtate for raiſing this 1500/7. au- 
ding to the ſaid rate. H:l. 1709. Jonet and Selly, Prec. in 
n. 288. 5 
16. As for (ard) concerning my eftate with which God hath 
fled me, I give as followerh : i primus, I will that all my 
b and funeral charges be paid and ſatitfed, and then 
A particular diſpoſition of the eftate. T iis was decreed 2 
Tee, as it would be when teffator fays, I wil! my debts be g.: 
the firfl plice ; or <where he gives away the chete afier paymert 
bts and legacies ; for here was a clauſe in the will, that Her 
nent of legacies and ſuner al charges, the overplus was to go to 
and fuck w/es, which declare the intervion to be, that the 
we was to anſwer oni legotes and ſurera“ ig 5, and nat d. 

AS 4 8 Pte 


F 


1 — — — 


| 
| 
| 


without ny provitien. | 


„ Then reciting the great ſatie faction he had ef hi eſtates hacing contin: ed ſo long in bis zum ilr, 28 fe ber 


| Teal eſtate alter his Wife's ceaih to D. his nephew tor life, remainder tv his rd, Oc. tot 9 


2 


N of the rolls, Trin. 9 Geo. Parker and Millor, 8 5% 
Ar. 430. pl. 25. : 

; — 7 4 devifes that his executors ſhall fell his lands, and 
with the money and ſurplus of his perſonal eſtaie Purchaſe | 
annuity of 100 |. 2 annum for A. for her life, out of which . 
avas to maintain her chil.iren ; and Aer 30 J. to each child, to hi 
raiſed out of the ſaid annuity and the perſonal eſtate he ſhow; 
die poſſelſed of. J. S. dies, and the annuitant dies three month 
after him. J. S's executors renouncing, adminiſtra: ian with tb 
will annexed was granted to B. who was alſo the adminitratg 
of A. the annuitant. B. ſhall compel a ſale, and thall hare tte 
money ariſing therefrom as perſonal eſtate, he paying the chij 
dren's legacies. Mich. 1725. Yates and Compton (d.) 2 Will Rey 


18. © All my perſonal eflate of 2vhat nature, kind, or quality forever 

« I gde to my fijler A. whom I make my executrix ; and all » 
real eflate, of wy/at kind, nature or quality foever, I give unt) n 
* fon. B. and C. chargeable with my debrs.” Held at the N. 
about 1731 or 1732, and afterwards by King, C. That the ger 
{nal eſtate ſnould be firſt liable. Cired arg in the cafe of $2 

| „„ „Iten and Colville (a), as the caſe of Brom/all ani Ii Ira ;; 
a NO Vide caſes in Eg. Temp. Lord Talbot 204. 1 
(5) Ibid. ꝛ09. 8 C cited by Lord Ta bet, who ſaid, that in tiis caſe the rea/ an per ſina/ oft : 
were pretty much of the ſame value, ard the de!.ts malt have exhauſted tac one « r the othe. fd 
ſo that had the judgment of the court been ot! erwiſe, the man's clildren would have be.n ; 


109. As tomy worldly eftate, I give it in the manner follacins 
I aw Ul that all my debts ffiall be dijcharged. This is a good d 
viſe to charge the land. Eaſt. 5 Geo. 2. Lard Warrington and Leigh 

MS. Rep. 1 5 SO 0 
20. For the juſt and true perſormarce of this my lift uil 
« a1 for the payment of all my debts, I give and d-w ſe all my tu 
« eftate; and as to the per ſonal eflate, ih at the time of my tea 
all be poſſeſſed of and intitled to, I give the ſame unts my exe 
« cnutr.x, ta defray my funeral charges and experces ; au — 

** perſonal eflate Mall fall ſhort to diſcharge the ſame, then the re 
& mainder to be paid to my executors aut of the firfl rents ani proj 
* of my real e/late, as they ſhall become due after my dicenſe, un 

+" priyment be maile of all my legacies, debis and funcral expences a 
„ aforeſaid; and if there be any ſurplus of my prrſoral e/lute, 11s 
fen my executors pay the ſame to my dear ant lowing wife,” Ve: 
that the ern eftate ſhould go to the wife dif. hargett fron 

the pavment of debts. Cited arg as the caſe of the 9 

General ant Barkham (c), abont 17 34, in the caſe of Sr. eren wi 
Cote lle, cajes in H 7. Temp. Talbot 207. | | 

Lord I bet; who fil, that in this calc the teſtator had hid the charze upon the 7 70 chile 

and ti en taking up his perforal eilate, mentions part cular things w. hick he chat eit with; 

ti.at the /urplus there meant muſt be tie lar after the ſarticula charges which be hid re 
ſvecificd; ard the reſote this cafe being very particular, muſt fland upon its own bett, and res 

a:.d cannot be compared to the cule of Srepieion and Colville. . 

Cafes wn By. 21. A. by will gave his lands for life (chargeable with t 5 

emp. Tall, ment of is-debis, and chargeable wwith the payment of the anni. 

. 2 * 5. g ven &y the ⁊u n Rus wife, and thereby alſo gave her pu? 

taus: 7. &. dev 


c) bid. 210. 


Ti 1 hrs, 
authorities. ; 


Lied lde lands to A his wiſe for life, charged and chargeable with two 2 nut es for the live of?) J 
Ji. and C. and with a iegicy of 10094. and gave /ri wite 2 power by me tgag or fate of an Pf 


(t) » 
of the inher.tance, to raiſe money ſuſſic ie ut to diſcha re the debt. he fl ould oe at lis death ; erat 
"ta i 
raid 
de ve 


rl 


the great detir- he had to perpetuate, as far as he could, his name and eſtate, he Ceviſed » 


| _ —_— 1 873 
varity By ſale or mortgage of ſuch part as he Hou ld think proper, &c. upon c. n- 
Rk ſum as Nhould k Lf ron for the payment of his debts, ure 2 
wd geve her all his goods and per ſonal eftate, and made her ſole· name * 3 
gecutrix ——By his will he tales notice, that the eſſate had tor er ard 
en in the family for ſeveral generations. Sir) oe Fehyll, in the cloſe of 
ier le Rollt, held the perſonal eftate to be diſcharged OO 
he debrs, and decreed for the defendant the wife. [ The caſe Fos, cane, 
Heer and Chill, (b) 1734, was cited arg), which was al and perſonal. 
&rife of lands, and it was directed that the truſtees ſhould raiſe elate, to tis 


ey ſufficient to pay all his debts, and the imereſt thereof ee 

nl after the payment of his ſaid debts, the teſtator gave his t ix. On 3 

zuck to and for ſuch perſons, and for ſuch uſcs, as the manor p- al from the 

41 was betnre fetried ; and adds thefe words, ** nd F any Tolls Lord Chan. 
wo 


np remains after the payment of my debts and the truſtees c es, 3 fp gy 


# then it hall be paid to my daughter Catharine, or t2 juch perſons as gift of the an- 
« flall be intitled to my ſaid manor,” which he had given before. nuity and lega- 
Aſterwards he gave all his perſonal eftate of what nature cies Wherewith 
to Catharine, and made her executrix.—Held by Talbot, de Fareed bis 
jChanceilor, that the perſonal eſtate was not exempred (a). tive, r 
aa and Wilt ralam was alſo cited (3). Ogr an appeal eſtate to bis 
m the decree at the Rolls, Tal., Lord Chancellor, in the viſe for lie; 
fte caſe ſaid, the queſtion is, whether the debrs ought to be 34 fd, tor 
| | v It goes rot 
pid out of the real or perſonal eftare ? the al rule is, that neceſſ-ily fol 
he per ſonal eflate is liable to debts of all kings, but a man may ſub- low Hat the 


fitute another fund for this purpoſe, if he thinks fit; and if fo, coufling buth 


| 1 , together ſhew 
ſany of the creditors take their _ apainſt the perſona! 1 ; 
hte, then the court will give it the deviſee ont of the real both to be 2y- 


Mare, That the teſſator may — his perſonal eſtate from able out of cae 
be payment of his debts ; and that this may be done by expreſs zud the ſame 


erds, or by other words that implicitly declare ſuch intention nd, Be For 
| | 4 ſ:nal eſtate bir 
m the whole form and tenor of the will. When a teffatir ile prover fun * 


ler an executor, and gives nolſiing but that the law gives him, her d bu. 1. 

| | | h | | and Previfiin Fad 
| 1 f 53 | been made by the 
gate; but that the annuities haring none but » hat is particularly provided for them. yet t! at 
tut have ſome weight; that he did not think the uſing the word: charged ot chargeable ill 
me any differen e, ſince they ate uſed indificrently ; and then coming the p. et pen t, the 
Wife, u ſermed to him ele al to maniſeſt his intent of her tab ing what he gave lar b his v.i!l 


7 


bir]: likewiſe imrok er her to diſpole of fo much of the iner tance, and conſequent!y ot deicat- 
It the deviſe (net of lo much as the pe tional ellate ſhould prove Ceficient, but) of Vat (ould te 
tecetlary for payment of his delt: that bis irit nt leems cle iT to give her this power of diſpoſi g 


Ii enjoyment of ber cſtatc for life, ard of tlie perforal cate, fee from all cbarzes vhatſoercr. 
lad o affirmed the dec tee made by Sir Fe/eph Jetyſi in behalf of the wife. (a) ap in Fy. Temp. 
10 S. C. Cited arg' in the ca'e of S:apleton and (ile, us: 1 deviſe el! y manrs te A. au 
*B and therr heirs, in truſt tat they ard their heirs out of the rents and profits, bs 1 Laſe or mtet- 
tage, er ſale tberesf, or of ary part thereof, ulli reije fe much un os [ fhall ewe at my death, 
7 4 after payment of my debts, and rei mbur fing emſelt es, v pon furtt es truſt, „at I. ya ther 
* teirc Hall. ſ. ind foiled ef fuck part of the gremiſes as ſhall remain unj-ld, te ad fr (ul perſons and 
ect ar the manor of C. is airtady ettled;, and if any m:ney remain after fryment cf ny debts, if 
® (de! be fard ary dzug Hier, an fuch ai arg untitled ro tle jad man;r ty tre U mtaties 4 re- 
%%.“ Teſtato: bees e the making of his u U had given tHe Man, of Co to lis danger tn tor, 
Wil: rer aiader to bis nen, and t en gave a 1 bis ferſenal o/c ate % fat nature or ga ad, „rer, 
U bi, daa Her, eohom be made exccutrix. And held by Tall et, C. that notu iticndire tis ex- 
ue deviſe t, the trattees, the perſonal efate ſhould be frit applied in diſcharge of the 7 a). —— 
0 Lad. 2109. Lord Chancellor ſaid, that the opinion of tne court en te calc of Hur cet ar. Cliid 
Has formed upon the complexion of the will, which being tiken together mas te'led the 
Ettntion to be, that the davghter ſlould take the er znal eftate, [ic ble t: the nent ef kis 165.45 
ſte lerſeiß being deviſee of the while; and that it would be abſurd to imagine the tcVator to have 


Kd that the lui plus of the produce of what ſhovId be raiſed out of the real eliate, ſhau'd 40 to 
bur, ſame perſon who was deyides in tail 0. the real gllate, (5) Fide J. 372. C. 18. ) 
1% 13, 1734, 


-. * * 
- 4c - * - - 


b her own uſe; ſor his intent being to perpetuate hie effate, he thought it not to be ſurt .de 
tatafter having given her the wh Je power over his perſonal eflate by making her exec ut ix, he 


C — — 


s © much of the jnheritince as would fati fy his deb's, ia order to ſecute to her the 


© eg ts 2 


"tailed his fer onal eſtate to be exempted from pa; ment of his det: , when be ade pre fy P 
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(a) Pide P. 
373. the note at 
the bottom of 


vas to go to the ſame perſon, that he ſhould charge the ? /* 
eftate before the perſonal. This was chiefly the reaſon of HN © 
caſe of Doleman and StA, 2 Vern. In the caſe of Bror:hall an ble 
Wilbreham, there the children of the teftator muſt be diſinherii Nu 
incaſe the court had made the lands liable in the tirft pla ©" 
| Bamfield and Wyndham , Prec. in Chan. 101. Attorney General au. 
to 


raiſed by ſale of the truft eſtate, and makes her executrix. Haren 


| theſe caſes, that where there is no expreſs exception of the per 


had only made his eflate c/argeab!: with the payment of hi 


Deviſes. 
and charges the land, with debts, there the perſonal eflate 20 ; 
fir ft applied —— Where the truft is to ſel! lands, and the *. 


leaves a per ſonal eflate, there the perſonal eſtute may be liazl. 1. 0 
Where he deviſes his real eftate abſolutely 1» be fold for the pay, hi | 
of debts, and directs the ſurplus of the money to be g. wen ty ons - 


per ſon, there is no reaſon to believe but he intended ts Ave 2 
purchaſe money of the lands the ſund to pay debts ——Site the cal 
of Peach and Chicheſter, a ſtrong caſe for affecting the real eſtat 
But I believe there were other circumſtances in the cafe befigd 
what was flated. In the caſe of an executor, the eftare yen 
in him in auter droit if he converts it, it ſhall go to his repre 
ſentatives ; if not, it ſhall go to the adminiſtrator de tonis of the 
firſt teftator..———-lf there is an executor, and he is made reſidu 
ery legatee, and then he dies inteſtate, H next of kin all he i 
titled to adminiſtration, and not the next of kin to the firſt teflaty 
for there was an intereſi veſted in the executor as re/iduary legates 
In the caſe of Harewood and Child (a), that was becauſe I 
Hare tusod was to take the real eſtate in tail, and it could nat þ 
conceived that he intended when the real and perſonal efiz 


Barkham (b) — One general inference may be drawn fron 


ſonal eftate, it muſt be collected from the general ſrame of t 
will ——[n this caſe, „e gives 4 his wife all the reſt of his lars 
for her life, chargeable with the payment of his debts and arnutte 
Some obſerve on the word (chargeable), that it is nut fo fron? 
if the deviſe was for the particular purpoſe of the fayment of i: 
debts - With regard ro the annuities, it mult be taken as charg 
ed, and thereſore cannot have two different ſignifications in the 
ſame clauſe The words which follow are, that far ful 
have power and authiri'y ta ſell as much of the eflate as u,, 
ſufficient to pay all my debrs, and then gives ul! his goods and jr 


ſonal eflate 17 his wife, aud mes her exocutrix Alf the relias 


debrs, this would not have exempted the perfonal eſtate. 
The queſtion is, whether the teſſtator did nat intend ſhe ſhout 
have all he gave her —— lf he had intended not to have ever 
her the perſ..nal eſtate ab/otut- ly, then he would not have git 
power to fell as much as would be ſufhcieat to pay all his geh 
but ſo much as would have paid ſuch part of them as his per 
ſonal eſtate would not extend to pay. Upon theſe cireum 
Rances, I think, it was the inten ion of the ke 28 ta exemP! b 
perſonal eſtate.— 80 the decree was athrmed, Trin. 17; 
Sta leton and Colville, MS. Rep. „ 
22. Bill by the heir at law againſt the executors, to have? 
accoum of the perſonal eſtate of the t:f:ror, and that it mi et 
be applied in exoneration of the real eſtute deviſed ta truſtees, "Wh 
be fold for payment of debts and legacies. The caſe was th 
IV. by will deviſed ſeveral lands to truſtees, 10 be ſolil for porn" 
of His debts and legacies, and deviſed all the rejidue of his fo" 
eſlate to his wife, and gave her alſo Gool. out of the money i 


C. ſaid, here is not only a deviſe over of the reſidue of his fe, 


Deviſes, 
fate to his executrix, but he gives her further the ſum of 
out of the real eſlate; ſo that he did not think the reſidue 
| . eftate ſufficient for her, but gave her 6ool. out of 
ral eftate ; which is the ſtrongeſt preſumption imaginable of 
intent of the teſtator, that his wiſh ſhould have the reſidue of 
perſonal eftate. And this makss it differ from the caſe of 
oy and Cris Hoſpital ; for there was no deviſe unto his 
ors out of his real eſtate. Bill diſmiſs'd, g:oadan account 
is per ſonal eftare. Mich. 12 Ann. Waiſe and Whitfield (+), 
in. Abr. 4 37. Pl. 19. 3 


point of time; and alſo the following caſes until you 
3. One deviſes lands 72 A executors, for and until payment of his 
& This is but a chattle intereſt. 22 May 1717. Carter and 
ion, 1 Will. Rep. 5og. 509. 3 
24. 7. S. being ſeiſed in fee ofa real eſtate, and pꝰſſeſſed of a 
nal eſtate, deviſed one third part of all his eſtate whatſoever 
M. his wife, and deviſed to his fon B. and to his heirs tre 


jadges and maſler of the rolls (on time taken to contider of it) 

all of opinion, thar M. the widow ſhould have her thirds, 

Label to the debrs, they being by the expreſs words of the will 

{ upon the other two thirds ; by which the deviſe to the wife 
rendered clear; and upon this point was cited Dy. 59. 6. 

Wa. 6%. 1 49. Hil. 1725. Chefter and Painter, upon an ap- 
|| to the king in council from a decree in the court of chancery 

be an F 2 Will. Rep. 335, 337. | 

25. One ſeiſed of lands in fee in G. that were in mortgage, 

WE! alſo ſeiſed in fee of other lands, deviſed his lands in G. to 7. 

at her age of twenty-one, ſubjeF to the incumbrances that Tere 

en; and ordered, that the rents and profits of the premiſ- 

& ſhould, during the infancy of the ſaid . S. be paid to her 

ber, for her ſole uſe; and d-wi/ed other lands to truftees, in 


$ mort age ſhall be diſcharged by moneys ariſing from 


i, Res. 386. 3 

25. A. ſeiſed in fee of a real eſtate, and poſſeſſed of a perſonal 
ate by will directs that his legacies ſhall be paid out of his rea 
re, and deviſes his perſonal eſtate to his children. His chil- 
ſhall have the perſonal eſtate free from legacies, but charged 
th the debts; and the real eſtate only ſhall be charged with the 
eacies. Decreed per his honour, Trin. 1726. Heatli and Heath, 
Will Rep. 366. S | 
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(+) This Caſe 


is miſplaced in 


come f (L). 


rd of all his real and perſonal eſtate, upon condition to pay Ait debts. 


n pay the r:flator's debts. The maſter of the rolls held that 
ſale of the truſt eſtate. Mich. 1726. Serle and Sr. Eloy, 2 


If the lepariee 
had been or ly 
charged upun 
the real cliate, 
yet the fer :nal 
eſtate thovid 
have been 7 
applied to pay 
them, and ſo 


id it have heen againſt a refduary (a) legatee; but in this eaſe the real glare bring 1% fund ap- 
'd 


nie! and the wwhole fer ſonal eſtate given anvcy by the wil, therefore the Jegacie- muſt be ra 


t of the real eſlate ſolel ; but the debts ſhall 1t.11 be paid out of the ferſcnal 
Ne iag the debts to be paid cut of che rc Fer his henout. 1b:d, | 
335. | | | 
27. Deriſe of the rents and profits of lands till his ſon 2ttains 
enty-one, towards payment of debts; and if my ſon die be- 
re tventy-one, my debts being paid, then to A. and the ſon 
t before twenty-one; yet the rents and profits, not only till 
would hare attained twenty - one, but alſo beyond, till the 
Vs be paid, ſhall be applied for that purpole. Mich. 1691. 
rin and Woodgate, Prec. in Chan. 34. 
28. In caſe of a deviſe of lands to ray debts, if the creditors 
ng a bill to compel a ſale, the heir is generally to be made a 
Wy; ſecus in caſe of a truſ created by derd to pay delt- (b). 
* 1730. 3 il, Rep. 92, _ 
r 05 


eſlate, the „ 
(aj Jide 2 N. 


Fide 270. 
Ca. 5 


» 


's) Vide Tins 
Bois, ' 4 185. 
— Sci» 


376 


(U) Mie Money is deviſed to be inveſted in L 


proc in Chan. 
34. S. C. 
accer d. 


(a) 1 Pl. | 
Abr Eg. 178. 
S 7.— 
1 „ ; Refs 
172, S. Co — 
Free. ia Chan, 
203. S. C. 


are ſtor. Firſt, becauſe the /-ir is 19 be fuvaured in all cast! 


Prec. in Chan. 
$44. eccer d. 


. the teflator's wife ſhould ſurvive B. then the to have t 


. 170. P. 
at „ . 18. 
C. eie fully 


Arte 8 | 


Lurvived D. two years, the infant heir might have bro gh! 
bill again? B. herſelf. The truſtee to have had the pura 
made, and her Laches in not doing it, is nat to turn to kerp 
judice, being an infant. The cafes cited were Lingen and h 
(a), in lord Harcaurts time, and a caſe lu: eh decrecd of Ton; 


neſit the purchaſe was to be made, may pray to have the mn 


to their own uſe. Secondly, if the xc ſhould haven, 
would be againft rhe words of the will. v hich gave it to the he 


 Deviſes. 


to be ſettled, &c. how the ſame is cinſtrued 


3. By will gave 8000/. ® B. to be laid ont by her! 
A. ehaſe of kinds, to be ſettled ro the uſe of herfaf fo f 
remainder to C. and his heirs; and iy cafe C. died in the 1; (A) 


time of B. remainderover to D. his heirs, executors and adi 
trators. CL. died in the life-time of B—D. alſo died in N.! 


life-time, having made his will, and thereof plaimiff his dd 
executrix, and having given ſeveral legacies ro the other 11, 
tifls. and leaving defendant F. his only daughter nd heir at Iz 


an infant Then B. died, and the money had been g- 70 


laid out; the bill was brought againſt F. and againſt 55 MM j:s. 


cutors to have che money for the benefit of the executors a 

atees of D. and that no purchaſe might be made far the b 
of F. the defendant, the heir at law of D. Lord Chancell:s e. 
decreed, that the money belonged to F. as the lands would! 
done, if a purchaſe had actually been made, as it ought t)! 
been by B. the ir iſiee. Tho' the truſt for laying out phe ner 
was perſonally corned to Z. without nominating executors, yet 
executors vere implied and included in it; and this caſe tf 
ſtronger, becauſe the heir at law of D. was an inſant; ande 


Pewc.ll. Mich. 1720. Scudamoare & al and Seugumere, MS. þ 
2. If money be deviſed to be laid our in the purchaſe of la 
to be ſettled on one and hi, heirs, the perſon himſelf, for who 


and that no purchaſe may be m 1de, Hu, nave Hate an (nt 
in it but himſelf: But if lie dis I fire the purc huge malle, ar: 
ment of the many, (> that the queſtion cores between his 4 
and executars, which of them {hall liave the money, the fe rf 
be preferred ; and it ſhall, for his benefit, be con':dered incu 


= 
7 


as if the purchaſe had been actually made in the life- türe 


ther than the executors, who, by the es, were to have north) 


Agreed by lord Chance'lor, to be u declared rule of this cou: 
the ſaid caſe of Scudumere and Scudarmmre. Ibid. 54.4. 


(W) ere a Contingency in a I, fall extent! 
| _ the Devi. | 


acer 

| Ten x = ; ine: 
Seiſed in fee, has a ſon B. aud ſiſler C. and derανν ii G;,,. 
. 70 B. in tail general, and if B. /hauld die without ihe, A the 


miſſes for life, remainder ro C. in fee. B. dies without s 
but teſtator's wife dies before him; C. is not intitled ic the: 
mainder in fee, becauſe the contingency is annexed ton thek 
viſes over. Mich. 1726. Dv and Arten (6), 2 1.17. l 


. 1. 


F CAP. av. 
| Diſcovery, Bills of (a). 557%. 


—_— 


(A) Caſes in general relating to Bills of Diſcovery (5). (#) Max, diſee- 


very draws 
. | | withit relief 
Gill. Ey. Repo 227. Wherever a hill is for a diſcovery orly, and plaintiff has 2 d. ſcovety by 
Liecdant's anſwer, the plau.t.ff cancot reply or proceed; for by the diſcovery he has vhtained the: 
and of his bill; and when he has had the benefit of it in an actim brought at law, and comes at- 
text> diſmiſs bis bi!l (which he muſt do, or de endant will) ſuen d:tmilſion vill be with Coils to be 
med; which feems hard, ſince the defendant was the occaſion or this hili by his falſe plea below, 
a! the plaintiff here can be allowed no colts in equity, Vide 4 & 5 Anae, c. 16. cf. 23. Al. 
1922. Ca. ver y and Parker in Scacc“ Burb. Rep. 124. | | 
7 O a bill for diſcovery of Simeny the defendants demurred, 
T and demurrer was allowed. Per Cur', Hil. 1502. Alter- 

x General at the relation of Hindley and Sulell et a!, Prec. in 
(han, 214. | | 
2. Plaintiff not int itled to a diſcovery without verifving his ti- 
eat law. 1713. Duke of Hamilton and Tlectævacd. & Vin. Ar. 

38. pl. 7. . | 3 
J | | 

. Perſons u claim lands under a ⁊vill, or any ather voluntary 
iprftion, having the law on their fide, are intitled as againſt un 
ur at lat t a di ſcavery in equity of deeds relating to the ejtate, and 
ie them delivered up; otherwite the heir might defend him- 
fat law, by ſett ing up prior incumbrances, and by that mens 
nder trying the validity of the will. May 19, 1713. Dutcheſs 
{Newca/te and Lord Pelham, 8 Vin. Abr. 551. /. 12. 


— — 
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„ which is of a criminal nature, Sc. and the demurrer al- 
wed. Mich. 4 Geo. 1. in Canc. Guiborn and I ell ws et al', 8 Vin. 
br 543. pl 6. 

„A obtained judgment, and lodged a feri facias in the ſlie- 
Fs hands, to which nulla bona was returned. A. aftern ards 
ky bring a bill againſt the defendant or any other, to diſcover 
oi the goods or perſonal eſtate of the defendant, and by that 
ens to effect the ſame; but he muſt firſt go as far as he 
n at law by delivering his writ of feri facias, and getting it: 
:rncd. Cited by Mr. Vernon, arg. Trin. 1718. in the caſe of 
% and Waflall, ro have been fo held by Lord Natting/ham, 
we 1 Will, Rep. 445. „ 1 . 

d Wül concerning perſonal eſtate proved in the ſpiritualcourt; 
ſpondent having a former will in his favour, brings his bill ta 
ver by what means the latter will was obtained, and to have 
or of the perſonal eſtate, and whether the teſtator was 
meapable. and impoſed upon. Defend: demurre.d, be. inſe 
Pelorped to the ſpiritual court only to prove ths walidty of «ville, 
. the former will was not proved in the ſpiritual court, as the 
in his favour was. Demurrer over-ruled. Feb. 6, 1723. 
eros and Paeers or Puig, 8 Vin. Abr. 548. pl. q. | 

J. J. &. deriving his title under a ſettlement, conſulted chunſel 
her he could ſuffer a recovery and bar the remaindet-; and 
Abel being of opinion that he could, he ſuffered a rec ery, 
made a will in prejudice of the per lons claiming under the 
lement, the validity of the will being conrovertsd, and If 


Where, 


4. Bill for the Diſcovery of the conſideration of a promiſſory note wee 
2751. ſuggeſting that it was given ex turi cauſa, to mother „ 12 
make up a felony, Wc. Demurrer to that part of the bil if it 4. 
hich ſeeks a diſcovery i, the note were rot given to make up a ſe- 0 'v 
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Diſcovery, Bills of. 


whether, ſuppoſing it to be a good will, he was enabled by th 
recovery to 1 the remainders, and diſpoſe of the eſtate, 10 
which purpoſe it would be neceſſary to have all deeds, Writing, 
and family ſettlements brought into court, to ſee whether he had 
fuch power. King C. held it moſt natural to ſee whether 5.5 
could diſpoſe: To examine whether he has made a will, beſhr 
it be known whether he had a power, would be unneceſſary an 


really impertinent; and therefore his /ord/fip decreed that all deed; 


ſhould be produced, and the counſel's opinions; not as they vill a 

be a guidience to the court, hut for the cafe on which they mighi in 

be founded, for papers may in thofe caſes be mentioned whi. 1. 

| otherwiſe might be ſuppreſſed, and not come to light. 29 12. / 

&!, Caſes in | 1724. Flayer and Sydenham, MS. Rep. *. 7 

Chan. 2. S. C. accer d. 9 Aid gg. M ch. 11 Gee. 1. Hire and des ban, S. C. ſtates it thy uh 

_ plaintiff exhibit. d his b li as ore of the cobeirs of A and claimed a moiety of the eſate under ing 

ſeit ement made by B. the great granifather of the plaiutiſt, and of the delendant, who havige j bl, 

up 2 will made by A. in fevour of the defendant ; and it bring ſuggeſted in the bil, that the wit her 

if any, was fraudulently ob ained, it was prayed that the drens and writing concerning the lard 

in queſtion might be brought into court, and the rather beca aſe the defendant in his anſwe ow ter, 

the ſe tt ement as ſet forth in the bill, and that pla intiſt is one of the cee of A; but ſays, tt em 

the ſather of A ſufle ted a recovery of all or the great« it po rt ul theſe lands, and declared the ie alf: 

to A. and bi: Leit, io that he migut deviſe the ſame. And per Car, the r ght of the plant iff the 
law cannot be tr el without the deed+, and tt etre car. be no reaſon why the plaintiff fho:ld © 0 

teſt the will. beſore he knows whether the tettator had rower to me t, which cannot be know. 

v ithout the ſettlemeut, and the deed to lead the vies of the common recovery ;, for if the pl. at wa 

Math any right, tis by virtue of this /er:/ament made by his great grandfather. Aud as this wat nal; 

is between c:Leirs, Where one ſets up a viil made in bis favour, and jaſi'ts, that he is net 0:1: nid 

to produce tie ſetrlement until the will is ſet aſide, ce taialy that cannot be a rea on form try he 
eing it, becauſe the plaintiff ha th no better a right to ſee it then, (viz.) aher the will is ict 14080 ( 

than he hath now; therefore the beſt racthcd is to have the deeds broug}.t betore the co. rt, al” 

plaintiſf to be paid the cos of this ſuit. bid. 100. | | | Bed i 

MS. Rep. S. C. 8. Bill brought ta ſer aſide a purchaſe, and to have a diſche = 

ens. of the fire and profits af the eſtate. Defendant by anſwer ini on c 

that he is a purchaſer, and that he is nat obliged to make a di Nes ; 

covery. To which exception was taken for not anſwering, anffrrifn 

that exception allowed per King, C. In ſupport of teforf; 

exception was cited the caſe of Stephens and Stephens before Loli ne 

Macclesfield, which was, A bill was braught for a diſcorenWacay, 

of the rents and profits of an eſtate, which 22 claimed 

will trom a common anceſtor. Defendant ſays he is intitled WW ad 

the eſtare, and therefore till the right is determined he was nike c 

obliged to giveanaccount of the rents and profits. Lord Maccle ee 


ſaid, this might have been good by way of plea, but defendant h of 

ing anſwered, muſt anſwer the charge of the bill.— So lately intl 

caſeof Edwards and Freeman; bill brought for an account; thed 

fendant comroverted the right, and ſaid he was not obliged 

gie an a c unt before that was ſertled ; and lord chancellor (x: 

King) was of opinion, that deſendant having anſwered, the hl. 

a the bill miſt be anſwered. So reſolved here, 1Mic2. 11 op: 

Conyrils RG 1. Richavdigu and Mitchel, Sel. caſes in Chan. 51. | 
„n. fs 9. A. (%% ler cut Worn more timber than he could juſtifi, "parry 
a biil being brovght againſt him for a difecvery, he arm 1:4, ? 


cauſe it woul1 ſuriet hin toa forfeiture as beins wajte, und: tl. 2 

demurrer us allaavedd. 11 Geo, 1. Attor. Gen. and Vincent, . ch. 

Aae er- MS. 16. Upon the marriage of Mr. Payne with Mrs. (ge. & { 2 0 

7 80 | vis > „ vere ſeltled to tie uſe 97 ie huſband and wo fe for their lia es, 3 and 
3 the liſe of the ur uur of then, then to the 1e af the fir/t and % pT 
Sve. Ent. 11 Gee. 2. L. C. cited arg in the caſc of Jenes e: CU ard Mer dith et of, in {nc 00/. þe 
Nated thus: — o marrigge of Mrs. Pye with My omatb, a fott'cment was made :o fr . 4 Fhters, 
kuthand and u fe for their | ver, and after to e fir and er ſor1 of rvat marriage -e t 
main fo Flr. Peyre in fee, who deve to the deferdant; and the bell was to ccd iter 


the deviſer was not à papilt, in which cafe the rv fe wouig be void; and on a pie! to 
Jo! Com, Haraoiche ht ld that delonganm wo: ret oblige c to antweg. Tr, 27. Rib 5. 


Diſcovery, Bills of. 

ter ſon in tail male, remainder 40 the right heirs of the h ? iu 

e marriaze took effect, but the huſhand died in the lifg-time of 

wiſe withoubleaving ary iſſue, having devijed all his Tands to his 

6 and her heirs. In 1730 the wife ayviſed all her raal eflate to 

kfendant ſubject to a few legacies, but lived aud died a papift; 

that being difficult to prove at law, the — who had 

ried ELzabeth Payne, heir at lut: to Mr. Payne and his wiſe, 

A their bill againſt the deſendant 0 ſet aſide the marriape ſettle- 

x and will of Mr. Payne, under æulich Mrs. Payne claimed, 

in particular praved rat the & e mip ut diſcover whether 
payne, under whim the defendant claimed, was a papift or 

As to ſo much of the bill as ſought a diſcovery whether 

x. Payne u as at any time, and how long before her marriage 

th Mr. Payne, a papiſt, and profe.'ed the af gry religion and 

inned ſo till her death ; and whether, as ſuch, ſhe was in- 

ble and diſabled by the laws of the realm topurchaſe either 

ber own name, or in the name of any to her uſe, or in truſt 
her, any manors, Cc. The defendant pleaded the deeds of 

nement made upon the marriage of Mr. Payne and his wife, 

alſo the will of Mr. Payne under which his wife claimed, as 

bike will of Mrs. Payne, under which the defendant claimed ; 

far plea further ſaith, that by the act made the 11 & 12 .. 

t was among ſt other things enacted, hat every papift, or fer- 

lig profeſſien of the popiſh religion, ſhould be diſabled, Ec. 

raid act feet. 4. And Lord Chan. Jiardevicle was of opinion, 

tt the deſendant was not obliged to diſcover whether Mrs. 

2 was a papiſt or not; and that there was no rule better eſta- 

þ in this court. than that a man fall not be obliged to aneuer Maxim. 

rat may fſubje2 him to the penalty of an ad of parliament. No 

fn can doubt whether this be a penal law, and whether the 

ſes relating to papiſts are not penalties impoſed on all perſons 

ſing that religion, Ir is objected, that this is not the caſe 

a forfeiture, becauſe the eſtate was never veſted, and therefore 

never be deveſted ; yet it all falls under the ſame reaſon: and 

meapacity or diſability to hold at all. create by a1 of purlament, 

tainly as much a penalty as the forfeiture of an eſiate by a per n 

had a right to enjoy it before that forfeiture. That this is not 

the caſe of an Alien or Baſtard, who are incapalls, by the ge- 

vr of the realm, to infterit; for this is a diſability created by 

of parliament. That what ſwayed with him moſt was 

great inconvenience that would follow, ſhould this plea be 

lowed, for that there would be nothing but bills of d{covery 

her ſuch and ſuch perſons were papiſts or not, and no bd yy 

rs what conſuſion would {low ——His brd/ip held that 

Mrs. Payne was not obliged to diſcover whether ſhe was a 

ill or not, ſo likewiſe the defendant, who cloimned under her. 

mt; and that in that reſpect there was n difference between 

party herſelf and the perſon who derived his title from her. | 3 BS 

proved. March 19, 1736. Smith and Read, 8 Vin. Alr. 5 | 3: 

. 21. | | 

. Chancery never allows a bill of diſcovery in aid of the | | 

a ical juriſdiction. Per Lord Hardecicke, Mich. 1738, 1 
and Bulauy. 8 Vin. Abr. 5 10. pl. 9. | Es 

The plaintiff's bill ſer forth, that . S. died ſeiſed of lands c Rep. 

ol. per Annum, leaving iſſue only one ſon A. and three e e 

I'rers, B. C. and D. ſince married to . (a proteſtant) and accer — 

"are the defendants. And the plaintiff married Mary the Few? Poa Ie 


ter of J. f. and who on failure of iſſce of the ſaid F. & 153% , Q 
| 15 | 
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Bernard. 
| Chan. Rep. 39. 
Ef. 1740. 


©, af accor l', 


8 of which this 
ME. Catc 


ſeems to be a 
 Irwſcript;— 
ſ>y*, the Au- 
thoritz, cited 
in tupport of 
tle Pia was 
30r. 31o. 


and i Lev. 91. 


and on the 
other ſide 
1 err. 368. 


bid. 40, 41. 


und to the ſaid A. and alſo to the deſendants B. C. and D.: 


and had not thereby incurred the incapacities „f the ſaid a 


_ defendants plead the ſaid ſtatute, in regard that ſuch diſcn 


 Covery of aſſets and a ſatisfactien for his debt. Per id Ul 


Kip in Chan. 278. 2 Ah Rep. 119. fl. 109. 


_ dant, and alſo ——_ at law, That plain: itf beg 0 


That this writ was returned and fle!, and a Liberate ld 


Diſcovery, Bills of. 
is his heir at law. That 4. the ſon entered and died ſei. 
that his ſiſters B. C. and D. were educated in the popiſh religio 
whereby the plaintiff Mary, their aunt, being the next protefia 
kin, is imitled to enjoy the rents and profits of the eſtate by vi 
tue of the ſtar. 11 C12 . 3. until the defendants take the oa 
and conform. That the plaintiff brought an ejectmem, b. 
Roberts (another defendant to the bill) cauſed himſelf to be adde 
a defendant in the ſaid ejectment, and inſiſted on a morts- 
of the faid eſtate, made to him by the other defendants 2 
term of years for ſecurity of 4000. Therefore the bill prays 
diſcovery, whether J. . the father, and A. the ſon, did not d 
ſeiſed, and when; and that Roberts may diſcover whether 2 
and D. were not educated in the popiſh religion, and now g 
feſs it; and whether they were not of the age of eighteen ye: 
and fix months and upwards, at the death of A. the ſon, © 
what age; and whether they have not refuſed totake the ſaid oat] 
and are thereby incapacitated to hold the ſaid eſtate. Whe: 
plaintiff Mary is not the next proteſtant kin to the ſaid ) 


thereby, and by the ſaid act, intitled to the premiſſes during ſ 
incapacity; and what incumbrance Roberts has, and that pia 
tiff may redeem, Ec. To ſuch part of the bill as ſough: a 
covery whether the defendants were not educated in, and 
not then, and at the filing of the bill, profeſs the popith re! 
on; and whether they were not at the death of A. the ſon cf 
age of eighteen years and fix months, or what age; and v 
ther they had not refuſed to take the oaths in the ſaid ſtan 


and whether the plaintiff Mary is nat their next of kin, Ve 


might ſubject them to the penalties, forſeitures or diſab!'!ir: 
the ſaid act.— Pleu allowed. Faft, 12 Geo. 2. Jenes et Us 
Meridith et al, in Scace', MS, Rep. 155 
13. By the ancient courſe of the court, a perſon wus 4 
to bring his adlion at law againſt the repreſentative of ihe drk 
and at the ſame time to bring his bill here, in order d hu? 2 5 
wery of aſſets; tho” naw it is eRablifaed that if the party jr: 
in equity again ſuch repreſentative, his bill muſt be U .fr 


Harda:irke in the caſe of Barker and Dumeres, 1740. 5.7 
| 8 . | = 6 bei n trequi. 
14. The plaimiff's bill ſet forth, that J. S. being apf. 

| wy . U DS 
caſhier to the commiſſioners of Hawkers and Pedlars, ce: il: 

. "T0 . . . . 2 . 8 wa ard, h 
applied to the plaintiff t.) be ſecurity with him for / K ug: 
ſum of 6000. and promiſed ra inlemnify him. J. 5. al 3 
ing, an extent was threntened to be taken out againit e 
tiff. in order to preventichich he paid 3eood. and fen * exec; 
conſiderable ſums on that account, and in order 0%, his 

. by . . 1 * 2 — : | — 115 , 
himſelf the ſaid monies, he exhibited his bil} agamit {© ery of 


be ta 
the ſ. 
Meer 4 


740. | 


to make his election, he &lefed to go on at law, e 
4500 l. againſt the defendant, he ſued ont an Flepir, vill 
delivered to the ſheriff in 1734. and ſubſeguent to uch Ce! 
the deſendam ſecteted great part of his goods, in 6 
fraud plaimiff of he benefit of his execution. love"? 

lainti# executed the writ, and the ſheriff took what £9) 
Hand remaininz, and ſeiſed a moiety of the deſencutt! 


and thereupon Li- bill was brought ro compel den.; 


, * — 7110 
cover Ather fe did ng; make us! congeal int as 4001710 


Diſcovery, Bills of. 


he might diſtover in 2o/hoſe hands thoſe goods were placed, and 
the might ſet forth what incumbrances there were er. the 
4, that were ſeiſed under the EAgit. To fo much of the 
as prayed a Diſcovery of the concealment of the goods, he plead- 
is bar the ſub/lance of the mazter as ſet forih in the bill; and in- 
. that as the Elegit was executed, and the return filed, the 
ii remedy wwas gone, and 4% fe vas not intitled to 4 diſco- 
„ and as to the other part of the bill, relating to the irncum- 
aces, &c. he demurredin law. And fer Lord Chan. Harwicke the 
nurrer muſt be over-ruled. This is a demurrer to that part 
the bill wherein a tenant by El-git ſeeks to diſcover incum- 
es upon the eſtate, in order to bring an ejeciment under the 
rate, and ſuch perſon may come into this court for ſuch a 
fmery. Sch a tenan! is imitlad ta hold the premifſer quouſque 


has ſatisfied his debt, and an ef ed ment is neceſſery for to get into 


for. The difficulty inthe preſent cafe ariſes upon the plea. 
| 'tis really a new * on which this queſtion ariſes. But 
blip allowed the plea, ſaving, it would be of no uſe to 


plaintiff to go on as to this part of the caſe, which is covered 
the piea. It the plaintiff will be benefited by a diſcovery of 


concealment of the goods, either by going afterwards 
a court of law, or elſe by having relief here, he may cer- 
y come into this court for 5 Sha purpoſe ; but if he cannot, he 
nt be intitled to ſuch a diſcovery. Now the ground on 
ch the plaintiff inſiſis, that by having a diſcovery, Ec. he 
[thereby be benelited in one or other of theſe ways, is, that by 
fatute of frauds the goods are bound from the time the wuri 15 
ered to the Meri ſi, and from thut tine, it has been ſaid, that 
paintiff is intitled to jus in re or jus ad rem. By having this 


phy for a nexv writ of Elegit. and that the former ene may be 
rf the fle. But his Hrdſi p was of opinion, that that could 
de done. Before the ſaid ſtatue, the defendant's goods were bound 
L heriff's hands from the teſte of the ⁊vrit of ex:cution. To avoid 


her before thiis ſlutute, nor fince, is the property of the goods a!.- 
, but continues in the defendant till the execution executed. The 
ung of theſe words, That the gords fill be bound from the 
. A 4 2 | 7 0 PA 5 
very of the writ to the fheriff,” is, that after the writ is 66 


bet-overt, tie ſheriff may tak. them inexecution lf this courr 
require a diſcovery and give relief, it would be to exten 
writ of Ekgit farther than the courts of lav will do. His IAA. 
ard, he did not know that a writ of Et (after the retwin 
ied and the writ filed) had been ever taken off the file, 


t has not known in aut county the d:fendavit's lundi fave fs, 
d, his lordfhit ſaid he did not know bur afterwards, upon 
ry of the miflake, the courts of law have allowed the 
be taken off rhe file, and a new one granted; and he be. 

he ſame had been done in this court upon fatter ang vr + 
es; but that could not be done in the Principal cat 

i740. Lora! and Tonkins, MS. Rep. | 


CAF. 


rery, it has alſo been ſaid, that the plaintiff will be intitled 


the ſtatute was made, whereby ic is enacted, That the good. 
mt be bound from the delivery of the writ to the fherif. But 


red, it the deferdant makes an aſſignme vt of his god, url fr in 


aner writ granted in a Caſe of this nature.—Indeed ac/ore 


b exccutes his Elea it only in that county where purt of the langds 
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| CAP. XXXV. 


Dower and Jointure. 


(A) Of what Eſtate the Wife ſhall be endywed, 
. . 
(B) What ſhall be a Bar of Dower ; and in 10% 
Caje a Dowreſs ſhall have Relief in Equity 
J ST 
(C) Of Forntures, and in that Caſes a Fointreſs hall! 
favoured or reſtrained. 38g. 


3 ' 


_— 


1 (A) Of what Eftate the IV ife fhall be endowed (a, 
gaed in Chan- | | | 
cery, (becauſe a Decree there cannot carry aneftate) unliſi where the heir of the k in.“ tera! 
ia ward; and in ſuch cafe it is affignes in court, which ie mcre wſual, or a viitiifie. tore 
erat tr do it. Per Halt, C Jon j ronounc ing tie retclation of the cout of A. K. in t. £4 
Smr9h and Angel, 3 z. 2 Lord R Reps 78;., Une narure ard wr wn flint foo, 
on Deer, and Tenancy b. tne cute; 2 cintder.d and com; arcy t g. er by tr FF: 
naſte rof the roll, Hil. 1932, in ite cafe of R. 1 avd Surrze, &c. Fil, (ens his wr 
1 Inft. 33. 6. Lord Cole ſay, that all Kind- of dovers Mer inſtit teu for the ſubyitten.e f 
wife during ber |'fe ; which Right of dowir i not ody a {gal but a mera) right, A tun 
ff Je Trever the late maſter of the rolls, it. il e caſe of Lacy F. len and Lori , Fre: mn 
244. Sccondly, the relation of aD and, <orfe, as t i» the neareſt, fo it . t e con 10 
mereſore the wife is the proper obje of te care and hd, of the + „band, th / b 
dy the law of Cd and man to provile for er ur ng Li lite, ard att: r 5:1 devth the l 
41 1s not t an end. but He ought ty 1ake Care of cer provition dutiag For ou li . — 1 
. the more rexſonable, as during tic 10 rule tie wile can acquire no pop-rty ot h« y o ſt, 
befor e her marriage ſhe had a rea! gate, this by the cxverture cen. to be hens, ant the right it 
whiltt be is married, veſt. iu the IH, -er perſora' ſtate b comes bor at fe 11 tt ls, on vt! 
is ſubjeQ to his controul; ſo that unleſ. e Las a real e ate of ber own (Which is the cate 
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few) /be may by his death be deſtitute of the neceſſarie+ of life, unle ſe p: ovided tor out of t 
_ eſtate, either by a Joi#ture or Dexver, —A> to the IAD pr rional et: ate, unc ett. d 
by ſpeci:1 cuſtom (which very rah tike: place) he wa) give it all away from ber; {or at ** 
real eſtate (if he had any) is the only plank ſhe can lay hid of to prevent fer ür bing u: 6, 4 (4) 
diſtreſs: Thus is the wife ſaid to have 4 ral right to dove. The huſbard, on the crott the | 
| has rig to © tenancy by the curteſy, but fr m poſitive inflitutions or proovilion> of the oil 2 / 
his right doe; not ariſe ſrom tii relat on of huſband and wi.e; for then evirs hutt a, d vow F 
it, which is nat ſo, n r doth he vant it. If it be not Wis own faul', (or at enſt hs rote wit Sox 
during the covert re he is maſter, not only ofhis own, but of his wiſe'> eſt te, and b. 1 4 * 6 
an. p: Ovident care may Acquire proverty ſufficient without any part d ht en. te. !o 1:15 11 
tinſclt aſter her death fo that ti. e huſband's tenancy by the courteſy hath no mora 1c aca, Ly 
1s the re fore properly ſtiled a tenancy by the carteſy of England, that is, an ctiate oe e 4 
law cf Ergland. —— Dower a!fo is a legal right, cieaicd by Jaw, whic!: fetiles I. 2 J. 4 
of the «ſtate out of which the <r1fe'> dower ariſes, and likeviſe aſcertains the , nn 
The common law fas, a third part is ratusnebilts Des, and a ſp: cn wil 1 dif 
i» lex loa) ina rges or abridges the common law ef dower, and gies tl e whole, bf. e 
a third. 1 Inj. 33. 6. The comm:n law lis ewiſe aſcerta ns &. ver, with refpe i t + 17 "lh, the 
and quality ot the huſband's eſtate; it as, the wife's dower muſt come out ot lich 2, | 

would deſcend to the iſſue of the hu/band b» that wife; and gives dow ei of the % , n/t | 
not actual. or reduced into poſſc ſſion. It anne xe privileges to dow er; a5 not to d 2 Da; 
<viſtret+ for the huſband: d-btao the fie, much l1-fs for any due to the iubiect; u the Jeb 
priieges, Again, the law fixe „e age when a woman is dow. ble; and (biete Th. 
it at ſuch a time, as by the courie of n:twe (at leaſt in this part ofthe werd) it cee (1775 th l 
ſbe ſhould have iſſue, or be pregnant, (412) at nine years old: But it is not fo fa ob + 90 ti el 


cy by the cw ref , which is all»wed or ly in caie of a ſeiſin in deed; it anne e h, 
2d tho' the hufonnd may be tenant by the curteſy of a cn fans number, of vhicy the ©! 
dn dhe, yet h tit b-cauſe of its izd;wifubility, in which cafe, if dow et were allo ed, it v9 
injurions to then periuns, ard the iands donbly charged. Thus t e law, where it (51 ft 
it, prefers the tit» or cover t thet of curtely.—— Thipdly., dower 1+ alſo an t 
ſuch a one a+ is a foundation ior relief in a count of equity; it ariſes trom 2 contt. dr 
ualuable coaſd:72 tion, marriace being in its nati.Te a cl, ant in its cel bration 2 U 
tic and the bl g4!10n th @ contieration moving frorn ect of Lc cortiaRing Patt ents tb. 
ttom this oblig-ti0f. ariſe: at duet: ty the wite ic ievefgl e withuit ny prey ow gt. 
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g to make good 2 deſcive execution of a power, a def. Qive conveyance, or ſopp!y the d fe 
ofa ſarrender of a copy hold eſtate ʒ in all a h ich equity re ĩevesthe wile, and makes a puviſion for her, 

| qhere it is not unreaſonable or injurious with reſpect to others; Indeed in the cale of the huſband, 
nu riage, 85 it is ® leg. confider.tion, fo & is an equitatle one, but then it is f ot carried ſo far 

| ig bu tor as ia her's: and in the caſe beſore mentioned this court will not \..pply a defeirg 
le for the huſband; at leall I L hu ] have nut known it done. By the common Jaw 
«here the huſband bad an inheritable eſtate, it wa+ part of the marriage contract, that the wiſe 
houtd have her dower ; one ſpecier of which was ad Him eccl:j's, Litt Set. 39. When the buſ- 
Ind comes tothe church der to be married, after affiance er tr oth plighted between the huſband and 
a wife, be ende Der,” which impl ex, that luch endowment is before the marriage is c.mpleatly 
blemaized; a d tho' lord Coke ſays, ſ ch dower is after the marriage ſolemn ze, this i- a mi- 
ke. —Alo by the Nan ritual uſed here beſ re the refi.rmation, it appear> that all mariia- 
were celeb ated ad oflium ecclefie; fo that it ſhauld ſeem to be incumbent on the huſband, if he 
could do it, to endow his wife, and to ſpecify the don er upon the ma riage ; inſtead of which, 
de general wor e of endow ing r all bis <w:rdly grads, in the office of matrimony, now in uſe, 
ame in ; from whence it i» to be inferie!, that duwer is, and time out of mind has been, 4 part 
of the marriage contract when it came tu be publickly folemnized ; and if to, @ right of dewer it 
faded in contra, and is therefore an equitab'e right, to which a tnt by the curteſy has no 
enct» Per fir 7. J. ill. maſter of the rolls, Hill, 1732. in the cafe of Banks et , & Sutroner al, 
& Sutton, 2 Will Rip 634 to638. And his honour ſaid, for thi» rea ſun he could not but wonds x 
hw it ever came to be thought that a tenant by the curtely was intit ed to relief in equity more, 
or farcher, than a dowreſs; and paiticulirly that a tenancy by the curteſy * be of a truſt eftare, 
hat not of denver, which i» no I«f- tuan 2 d rect oppoſition to the rule and reafun of the 11w, all- 
ug dereey of @ ſer fin in lac, b t 11 @ tenancy by the curteſy, becauſe the wife cannot gain an act. 


un ee to convey the legal cftate te the Huſbard, but the Buſband Himſelf may, therefore if any diſtinc- 


. d{ogourr afmitred. that the Lord Ser decreed, in Sve. and Clay's cate, 2 Fern. 324. that z 
men by the exrteſy ſr uld hive the benefit of a truſt term attenlant on an inheritance, and denied tt 
reh in the caſes of [Lady Gd and Faxdebendy, and Brew and C. i., which occafic ned 
te abeve diſtinRion to be advanced hut tht it hatu been exploied. or dechrrd unreaſonat le, 
poten as mentioned ever ſince; ni the i d S.mers, when the cafe of Sand Clay war urged 


ww difſcrence in renſis between tle cnſe dicver and that of cur teſy, leems to admit there was 
pdfrrence ; for he avoided the autho i of Se ard Clay, by far ine, that p int of a tenart by 
caneſy's having the benefit of x tru? erm, was not dcbatcdin tat (auc. 15:4 —AN ellater- 
i are e tates of inheritance vi which dower id incident, and mult be within the ſtatute de dens, 
il Rep. 263. 5 . | £ 
THE bill was to be relieved againſt the defendant's 
dower, Aer huſband being only a truſtee; and it appearing 
tie huſand Twas but a truflee, the deſendant was barred of 
7 dower, contrary to the opinion in the caſe of Va/h and Preſ- 
p (a), 1 Cya. 191. And fo it was ſaid is the conſlant pra vice 64) 14. An 
the court noww. Mich. 1678. Noel and Jevon, 2 Ireen Rep. 4-. cafe, . 1. 
2 A Woman was never endowed in Equity of a truft eftite, Ar. Eg. F. 
in the caſe of the Ounteſ of Radnor and Vundebendy (b), Par! 117. C.. 
er 69, 70, 7 2.—All agree that a woman canner be end: ed of (6) Lide 
Eu of an inheritance, as ſhe may of the inherirance itſelſ. 77. ny 4s 
Lord Chan. Somers in S. C. lich. 1696. Prec. in Clan. 65. n 
3. A Dow reſs has a right to redeem a mortgage, paving her 
portion of rhe mortgage money, and to hold over for the reſt; S C. cited per 
diſtinguiihed this caſe from Lady Radnor's, fir there was a _ Chan. a 
ured term, and the huſband had a porver to bar d, by afjign.ng ons o m_ 
r the term, which he did, but here it's only 4 mortgage, and 2 3 
tte heir. Per Lord Keeper's opinion, H.] irov. Pulmes Ceserel and 
i Danby, Prec. in Chan. 157. See the reſolution of fir 5 i 
Jehhll, maſter of the rolls, Hil. 1732. in Banks and Sutton, ag Oe. 
hat a widow ſhall be endowed of an equity of redempri-n, pF 
he mortgage was made in fee before the marriage, upon 
"Paying a third of the mortgage money, or keeping down a 
d of the intereſt. 2 Hill. Rep. 632. Sed wide P. 385 Cu. 13. 
+ Where the truſt of an inheritance is creat. d by the huſband 
ſeif, Sir J. Jelyll, in the caſe of Banks and Sutton, and Sur- 
and Sutton, Hil. 17 32, ſaid, he took it to be ſettled that the 
e ſhall not have dower, even againſt the heir, nor againit the 
ſlice. 2 Mill. Rep. 640. 
The widow of a tenant in tail of @ truft, to whom the legal 
| | ale 


Fin, but the buſband may; ich re. ſun holds in a traſt flare, for the ce cannet gain, or compel 


jor 's to de made, d et (one wouldthink) vught to be preferred to curteſ. id. 638. 


what of Brown ard Gib5;, a+ 2navutho i'y tor a dowreſi, it being taken For granted that there 
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eftate is by the will of the donor directed to be comveyed at his age of 
twenty-one, and he Lving to that age, the is intitled to doner 
Per Sir J. Jelyll, maſter of the rolls, Hil. 1732. Banks and Sung 
and Sutton and Sutton, 2 Will. Rep. 647. ? 
6. The widow of a Ce/lui gue truft of a copyhold eflate ſhall 
have her cu//omury deter, as if the huſband had the „a! efiwe 
in him. Hil. 1732. in ihe caſe of Panks and Sutton, &c. 2 J 
Rep. 664. | 
7. A dowreſs ſhall have the benefit of a truft term again}; on 
heir or deviſee, but not againſt the purchaſer. Hil. 15,2 in 
1 | R Banks and Sutton, _ Lirtton and Banks, 2 Mill. Rep. 639. i 
Bot if the hoſ® 8. If J. be ſeiſed of a truft eftate ofinſieritarce, tis generally 
yy ESSE thar the wife ſhall & be dowable of it, for 3 a beat & 
of the by 2 mand, and as a woman was mt aowwable of a uſe before the flat. 27 
at a certtzin” Hen. 8. ſo neither of @ truſt ofter, and th:s hut been the rows 
time, and neg- opinion of all conve;zancers. Per Cur', in the caſe of the Au 


wk | ford General and Lochley, Mich. g Geo. 2. MS. Rep. 
equity will aid the wife, for things “e be done, in egui y are '0 Be :anFdered ar Cane (A). Banks ind 


” 


Sutton, at the roll» 1733 (e), MN. Rep. (4) Maxim. Vide Ce. ad and Rudin. ia Law 48 
Eqs 75. (e) ere, If it ſhould nat be Hl. 1731. | | 
No dower out 9. The wife of a Cy que truſi is not intitled to dower, N 
of 3 _ J Tath:t, C. Hil. 1733. 3 l Rep. 229. 
fol oh 8. Colt and Colt, 1 Chan, Rep. (a) 253.——1 Hi Rep. 646. Colt and Cl: enter t 
bir 7 Fely!l, maſter of the ell, HUI 1731. in the cafe of Sutton und Ser en, io be a clan of co 
er of a truſt created by the huttand khimfe If, Jie the cale of Ber e and Fah 1 
Abr. Eg. 217 Ca 2. §. P.— And Anbreſf and Ar,, p. 272. Ca. 5. / . * 1h; 
mould be ts Car. 2 fol. 794. (a) Octave e. (6) M Reg. 6, 64,8 0 
cited by his /ozozr.—And S. C. alſo cited by Lo d 70. Micl. 9. Gio . ——Ard ia's, th 
ifa woman ſhould be endowed of a ruff, the receive, price of inlert.ng truſtees to bat dow 
would beof no figniicaticn. Cefes in Eg. Temp. T. 52. 135, —b ide e, Cu. 11. ind the not- the 
ro. A. the grandmother of B. being ſeiſed in fee of lung 
conveyed the ſame to the uſe and intent that certain truſtees 
the deed named, ſhould receive and enjoy a rent-charge of zo 
ger annum to them and their heirs, with power to difirain, 
to enter, and hold the lands, on non-payment for forty days, 3 
then the ſaid rent was to be te the uſe of B. in tail male, remoing 
er to the uſe of the ſame perſons that had the land in fee. 4 
whom the eſtate-tail was limited in the rent died, leaving im 
C.. who married plaintiff, and afterwards died without if 
mile, whereupon one queſtion was, Whether the plaint'F a. 
 dmwable of this rent of which her h:iſband died feif-d in: 
male? And Lord Talbat held that, ſuppoſing this was a re 
created de novo, the remainder in fee u hereof was exringutine 


4 24 7 YUM £5 


here can de no Wife {hail be endowed. Hz! 1733. COupein and Chr. 3% 


remainder 1 Nei. 229. Vide the next caſe followiny. 
that whereof 3 | | - 
and then te ler efFates are caried ont of -t By ei, C. J. 2 1. N. /. 230, nas; 
File-, Ard nes Lei N cet and Peaches 


11 A 


 JOT# TRL / 


u. Afterwards it was diſcloſed to the Court, that the lpaleſtate d Ca. g. 

he rent in fee was in truftees, in truſs for B. in tail, and that rey Fon the 

lis dying, the truſt of this eſtare-tail deſcended to his only fon nas 

io ail, plaintiff's huſband, who (inter al ) brought her bill for 

dower of this rent ; and then the point was, whether the wife 

a Coffui gue truft in tail ſhould be endowed ? And after much 

are and conſideration, Lord Chan. T albet was of opinion againſt His Lord; 

plaiariff, ſaying, that the caſe of a truſt term ſer up in oppo- 2, to the 75 of 

on to dower, was nothing like the 2 for there the judg- Sweetapple and 
is, that the plaintiff in dower ſhall recover, but that ceſſet Binden, (2 Vere, 


unis during the term; and ifthe truſts of ſuch term are ſatis- $36, _ n oh ol. 
. and at an end, the ferm ought not to ſubſift in equity 19 flop @ Ca. 6) a; 2. 


Lomrite right at law, as dowwer is. Whereas in the coſe of a truſt, it might be 
„i judgment at law that the wife ſhall recover her dbaver; for Tight to allow 


band had no legal eftate, nor conſequently any thing of which 22 Þuburd to be 
| — is dowable Aud in the caſe of a purchaſer, nay, ven — Veban cur 


to bo 

-k mtice, the court would not relieve a dowreſs againſt a truſt laid ut in 77% 

n that ſtood in her way (a). Hil. 1733, Chaplin and Chaplin. fince m. 
I! Rep. 230, to 233 ie agreed to be laid 
Vl Rep. 230, : | | out in land it ar 
in equity. where every thing directed by a <cill, or agreed by articles te be dine, ir locked n at 
(a). Ibid. 231, (a) This will ſerve to warrant the reſolution of his benen in the caſe of 
2 and Sutton, (2 HW ms. Rep. 632. and p. 383. Ca. g.) For however that learned argument may 
coolidered, as tenning to prove in general that a .us exght to be endexwed of a truſt, yet in th.t 
t::slzy caſe, the legal eſlate was by the will of the dener ditec' ed to be c:nveyed to the Ce/?ui gue 
it his age of twenty one, and he living to that * according te the principle (or maxim) before 
wizard, his widow was well intitled to dower. 3 N . Rep. 132, by way of note In tte 
caſe of in and Chapln, his L dfbrp took notice, that by the preamble of the ſtat. of ves 
u Hen. 8. c. 10) it is recited, that by mcans of theſe uſes the w.fe was defeated of her coweP; by 
bc it appears, that the «rife of C:flui que uſ- was not d:wwable at commen law; and if ſo, then, as 
bonn law, an uſe was the ſome ar @ troſt it re w, it follows, that the wiſe can no more be endrued 
feet , than at common law, and before the ſtatute, ſhe con/d be endete of an uſe, fo that 
br was the opinion of the whole parliameot in the point: that it had been the common practice of 
gaucer?, agreeable hex. to, to place the legal eftate in !ruſices, o pur geſe to prevent deer, where- 
ke it would he of the molt dangerous conſequence to titles, and throw things into confuſion, contrary 

brmer opinions, and the advice of many eminent and learned men, to let in the claim of deuer 
ja treft eftates ; that he took it to be ſertled that the Zuſband ſhould be texant by the eurt-ſy of 4 
bl (b), tho“ the fe could nt have de wer thereef ; for which diverſity, as he could ſee ne reaion, 
þ neither ſhoul-i he have made it; but ſince it had f revailed, he would nut now alter it; that there did 
It appear to be one caſe, where, abſtracted from all other circumftar.ces, it had been determined 
re ſhov ld be deer ef a triſt; for which reaſon his Lerdſhip diſmiſſed the bill as to ſuch part of it 
aimed deter of the truff of this rent (c) Ibid. 233, 234. (a) Abr. of Caſet in Eg. 1 Vel. 219. 
. in Chan. G5. - in par. 6g. (5) So determined by his Lor dſhip in the caſe of Coſeburn 
eg fh, about Hil. 1733. on an appeal from rhe relli. (c) Afterwards in the caſe of Shepherd 
Keßler d, heard in March 1736-6, before the Lord Talbot, the ſame pcict coming in queſtion, 
Attorney Gene'al and Mr. Fazakerly, who were of counſel with the widow, apprehended it to 
ke been ſo clearly ſett'ed by the above reſolution, that they both declined ſpeaking to it. 3 UU. 


234. by way of note. ge | 
12. All eflates-tail are eſtates of inheritance, to which dower is 
ident, and muſt be within the ſtar. Je donis. Said arg, and 
reed to per Cur,” but a limitation of an eſtate pur auter wie to A. 
ad the heirs of his body, makes no eſtate-tail in A. and there can 
e no dower of it, being no inheritance, but only a deſcendible 
heehold. Eaft. 1734, in the caſe of Low and Burron, 3 Will. Rep. 
2, 263. 1 | | 
13. An eſtate was conveved 29 A. and his ſeirs, to the uſe of him 
ind his heirs, in truſt £2 per mit B. and C. 10 receive the rents and gro- 
itt during their lives, and the life of the ſurvivor of them, with po- 
* B. to charge it wvith 400l. and ſubject thereto A. to fland ſeiſed 
h the u — the ſur vi vor of them. B. died in 1713; C. died in 1723, 
and deviſed his eftate to D. and his heirs, who before had married MI. 


b. mortgaged the eſtate ; which being now to be ſold, the 
lion was, whether M. (D. s wife) had any title of dower to 
as truſt eſtate which might hereafter affect the purchaſers, ſhe 
. 2 upon it in her anſwer? And Talbet, C. Gegreed 

or, II. | | 


""Þ » that 
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that M. could not be intitled to dower of this truſ eſlate. 3½ 
9 Geo. 2. Attorney General and Scot, Caſes in Eg. Temp. Talbot 138. 


(B) What hall be a Bar of Dower, — And in what Cy 
(5) Vide the a Dowreſs/hall have Relief in Equity (b), et econt 


Chaplin 
—S PE 11. p. 382. Bill by a woman who recovered in dower, for meſne pros 
diſmiſſed, and ſhe being in poſſeſſion may have « remedy at law, if the has any right to the , 
pofitss Buab. 57. 
I. Wife joined with her /u/bend in a fine, in order to make 
mortgage, which afterwards was not made; the huſh, 
died, and the wife brought a writ of dower, and got judgment 
3 default; and the heir could not be relieved againſt it here, as he u 
Tree. in Chan. have been, if fine had been a bar of her dower in equity as it u 
Cited arg. Mich. at law. . KN. | > 
1691 u Mrs. 2. J. S. made a ſettlement of lands to the uſe of himſelf for j; 
| Danby's caſe. remainder to truftees for ninety-nine years, upon truſt to raiſe 20 
apiece for the two daughters of M. his ſon, remainder to the ſaid M 
the heirs of his body, &c. remainder to his own right heirs, prori 
that if the heirs of the body of M. fould pay the two daughy 
200). apiece at twenty-one or days of marriage, then the term 
be void. M. died, leaving no iſſue but thoſe two daughters. 1 
widow brought a writ of dower, and had judgment, but con 
have no benefit at lat till the determination of the term; theref 
ſhe brought her bill zo be relieved for dower againſt the two daughts 
and heirs of M. and to ſet aſide the term, inſiſting that the deſenda 
the daughters, were now heirs of the body of M. and the eſt 
veſted in them, which was equal to the payment of the mon: 
and ſo the truſt of the term being ſatisfied, the term ought ny 
ftand in the way; and it was now all one as if the money 
been paid at the time; and that by the expreſs proviſo it ous 
to have been void. But Lord Chan. Somers would give no re 
oy td. (a), but diſmiſſed the bill wit/out coſts. Mich. 1699. Brown ; 
Le did not know Gibbs et al, 2 Freem. Rep. 233. 5 
any caſe where 2 dewager had had relief in ſuch a caſe as this, but that dexwer being an intereſt 
Aid not ariſe by any contract but by implication of law, it ought to fland or fal! according ts ther 
at law, witheut any afſiiance of a court of equi'y ;, but ſaid, he did not know hew it might be in 
caſe of a mortgage. id. 234——— The reporter adds, ſd ſ*mble a mey, there 's no diff. rerce 
| tween that caſe and this, ſays the reporter. [bid.o—Prec. in Clas. 97. Mich. 1699. Bru: 
Gibbs, S. C. ſays, the widow recovered dower at law with a ceſſet execut's during the term, and« 
bill by her to ſet aſide the term, and to have the benefit of the judgmer t, Somers, C. ſaid, the que 
here is. whether à court of equity ſhall make a new rule ? the judgment that the plaintiff tus 
covered at law is with a ceſſet executto, and therefore to ſet aſide the term would be to rler: 
againſt the very judgment ufon which ſhe feunds her right of reli; and plaintiff being a dervager : 
be contented with the eſtate as the law gives it. Bill diſmiſſed, but ſays nothing about the of 
16id. 99. Vide the caſe of Dudley and Dudl-y, 1 Vo!. Abr. Eg. 219. Ca. g. where it was de 
that a dewreſ7 ſhould have the traſt of a ſatified term removed againſt the hetr at law. —1) 
| Rep. 639. Dudl:y and Dudley, cited per nis berour, Hil. 1732, in the caſe of Sutten and Gatte 
Caſes in Eg. Temp. Talbot 143. S. C. cited per Lord Chan. Talbe!, Mich. 1735, in the caſe of 4: 
ney General and Scott. | . . e 
N 3. Adminiſtration (granted to another) in caſe of a divorc! 
Menſa & Thoro during the coverture. The maſter of the r 
- would not affiit the wife as to dower, bur bid her go to law tro! 
her title, there being no impediment. Eaft. 1700. Mute and Siu 
Prec. in Chan. 111. | | Rs 
4. A. Dowreſs has a right to redeem a mortgage, paying her jr! 
tion of the mortgage money, and to hold over for the reſl. Per | 
Keeper, who diftinguiſhed it from lady . Radnor's cafe, for th 
was a ſatisfied term, and the huſband had a power to bar her, 
aſſigning over the term, which he did; bur here it's only a mortgit 
| ; 


(a) And Lord 


648, 649. , 3 
8. C. cited by his aur, Hil. 1732, in Sten and Sutton, and he ſaid, that it was a mortg g 
1 IM 


* % 


- againſt the heir. Hil. 1700. Palmes and Danhy, Prec in Chan. younk .. 


in Prec inChan. 
et that the queſtion is there ſtated generally, whether à dert ſi had a right to redeem a mortgage ; 
had that Lord Keeper Wright declared that ſhe had; and his honour faid, tat he ſaw no rea ſon for 
f difference between a morigage in fee and for cars as t the dowrels's redeeming in a court of equity. 

g. Deviſe of land durante viduitate is no bar of dower. May 16, 
1717. Lawrence and Lawrence (6), 9 Vin. Ahr. 248. l. 15. (% Vide S. c. 

6. A. was the mother and guardian of the infant heir, and received 117. Abr. Eg. 
the rents and profits of the eftate, (then in mortgage for a term of 218, Ca. 2. 

„ the intereſt whereof ſhe had paid) of which Ae was intitied 

„ wer, but it war never afigned, and the mortgagee had never entered 
yon the premiſſes. Lord Chan. Couper held that there ought to be 
an allowance of the third part of the profits for dower to the mother 
or her entative; for here, when the mortgagee never inſiſted 


wenter for his mortgage, it would be hard that the heir ſhould 
inſiſt upon it to prevent the dower ; beſides, the mother (had there 


deen occaſion) could have redeemed the mortgage; and as to the 
want of a formal aſſignment of dier, that is nothing in eguiy, for 
flill the 71g / in conſcience is the ſame ; and if the heir brings a 6:1/ 
gan the mother T an account of os it is moſt juſt that a court 
of equity ſhould, in the account, allow a th.rd of the profits for the 
night of Ea. 1710. Luke of Hamilton & ux', and Lord Mo- 
hun (a), 1 Will. Rep. 118. The reporter _ 2 Chan. Ca. 157. ( 1 Il. Mr, 
(fern and Chapman was cited as a ſtronger caſe. [hid. 122. Eg. p. 9 Ca. 
7. The quefiion was, if afignees of commiſficners of bankrupts, by 6 NS bur 


taking an aſſignment of a mortgage term prior to the title of dower, 
fall prote@ their eftlate from dower ? It was inſiſted that creditors 
and a 


ſſignees of commiſſioners of bankrupts ſtand only in the place 
of the bankrupt; and fince ſuch an 2 to the bankrupt 
himſelf or his heirs, would not protect the eſtate from title of dow- 
er inthe hands of the heir, neither will it protect the eſtate in the 
hands of the bankrupr's creditors, or the os of the commiſſi- 
cners. And this differs the preſent caſe from the caſe of lad 
Radnor and J ande bendy in Dom. Proc, where it was held that ſuch 
a prior term ould proted the eflate from dowwer in the hands of a pur- 
chaſer (Nota differentiam.) Decreed that ee let in 
to her dower, keeping down the intereſt of a third part of the mort- 
gage. Eaft. 10 Geo. 1. Squire and Compton, 9 Vin. Abr. 227. pl. 60. 
8. Jointure before marriage is a bar of dower, if the wife was a 
farty to the ſettlement and of age, and it is expreſſed that it ſhall 
de in bar of her dower ; but if it is not ſo expreſſed, it ſhall never 
de averred to be in bar; and ſo is Vernon's caſe. Per Cur", Trin. 11 
be. 1. 9 Mod. 102. And tho' the ſettlement was in conſidera- 
tion of a portion in marriage, yet it not appearing that the parties 
intended it to be in bar of dower, which is a different conſideration 
from that of a marriage portion, it was held that nothing but a 
bein and (56) expreſs intention of parties Mall bar the right of derer. (5) Vide Finch 
fer Cur', Ibid. Cites it as the caſe of Laurence and Lawrence Reg. 368. Ex:e 
e), in the houſe of Lords, Anno 1717. . and mY TE, 
9. A. before marriage, for the maintenance and livelihood of ak 
his wife, entered into bond to pay her 140. a year during life. A. Ca. z. 
lied ſeiſed of an eſtate of 45. and the wife claimed dawer out of 
that, and alſo her annuity, which the maſter of the rolls thought ſhe 
was intitled to. But upon an appeal to Lord Chan. King he held 
the bond was to be ak as a jointure, and to be intended to be 
in ſaris faction of dotuer, and decreed that the woman ſhould abide 
by the 140. a year. Bozect 7 Long den (4). 1 
" 10. 
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10. A. deviſed lands to truftees to pay out of the rens and 
fits 3ol. per annum to his wife for her life, <viehout any 4 A e 
| fatisfafion of her drtuer. The queſtion was, whether there was . 
be an allowance for the land-tax; and the mafter of the roll; held 
that there ought, for that this deviſe was to be conſidered as 
2 E 9 rent charge to the wife. Mich. 1727. Green and Marygold (e) ; 
— (a) Vin. Abr. 411. fl. 3. a 
f. 64 Ca. d. S. C. with the reaſons. Vide alſo King and Melos, f. 62. C 2. and the ave; there, 
17. 4. ſeiſed in fee of lands, mortgaged the ſame to B aſter. 
wards A. deviſed his real eflate in fee to C. in truft to pay his debe, 
and legacies, and to educate D. until twenty-one or marriage, and they 
to ſettle a moiety of this eflate upon him and the heirs of his body. 4 
died. The truſtee entered, paid off the mortgage, and took an 
_ aſſignment of ic to a truſtee for himſelf; D. attains twenty-one 
married M. and lived ſome years afterwards. The truftee did ny 
ſettle a moiety of this eftate on D. in tail according to the will, hut 
received part of the mortgage money by perception of profits. 
died, and then M. his widow brought her bill 7 redeem the un 
age, to be let into her do ver, and to be paid her arrears fince her 
Auſten's death, offering to pay or keep down a third of the intereꝶ of 
the mortgage money remaining unſatisfied. Sir Faſeph Jekyll, mafier 
of the rolls, ſaid, that he did not know, nor could find any inftance Bi » 
where a datzucr of an equity of redemption was controverted and ad. Wh defe: 
udged again the dowreſs ; and as there were authorities in caſe 
leſs favourable, therefore his honour declared that the plaimiff be. 
ing the widow of the perſon entitled to the equity of redemption of this 
mortgage, (which was a mortgage in fee) hath a right of redemy- 
tion ; and accordingly decreed her the arrears of her dower from 
the death of her huſband, ſhe allowing the third of the intereſt 
out of the mortgage money unſatisfied at that time, and her do- 
() Tho' his er to be ſet out, if the parties differ (a). Hil. 1732. Banks and Sul 


honour's earned en, and Sutton and Sutton 2 Will. Rep. 632, 651. 
above caſe of Banks and Sutton, &fc. may be conſidered attending to prove in general that a wn 
' Cught to be endowed of a truſt, yet pleaſe to obſerve that in that particular caſe the /eg./ eftate by the 
ill of the doner car directed to be conveyed to D. the Ceſtui que trult, of his age of twwen!y-onc, ard 
| be living to that age, his wi dre (accordiog to a principle in equity, that every thing direHed ty « 
coill, or agreed ta by articles to be done, eught to be !::hed upon as done,) war well intitled to dewer. 
3. Vill. Rep. 232, in a note. Vide the caſe of the Attorney Generel and Scart & a”, 12 No. 
1738. (>. 385. Ca. 13.) wherc, upon a bill for the (ale of an ellate, the Lord Talb:: determined 1:2t 


| 3 2 ſleuld act have do:ver of an equitable eſtate deviſed to her huſband, whe bad mirtgaged it 15 ile 
efen aRis | | | 


12. A Dotvreſs ſhall be aided in equity again}l a truſt term atien- | 
dant on the inheritance. Per his honour, Hil, 1732. in the above caſe (C) 
of Banks and Sutton, and Sutton and Sutton. [bid. 646, 647. 

13. A Dowreſs fhall have the benefit of a truſt term again! an fer 
or deviſce, but not againſt a purchaſer, for a purchaſer oug hit to le jul 
Per his /onour. Hil. 17 32, in ſaid caſe of Sutton and Sutton. 16:4. 

1 70 Nothing but a plain and expreſs intention of the parties ſha!! 
bar the right of dower, as where a ſettlement was made in cont 
deration of a portion in marriage, but it did not appearthatthepar- 

ties intended it ſhould be in bar of dower. Cited per Cur, in the caſe 
of Churles and Andrews, Trin. 11 Ges. 1. 9 Med. 152, as the cate 
of Lawrence and Laurence, to be ſo held in Dom. Proc, Ann 17:7: 

15. Tenant for life, remainder in fee, &c. The tenant for Lfe 
made a leaſe to him in remainder for ſo many years as he (the remain 
der man) /hould live; then tenant for life died, and ſo did the reman- 
der man. lt was adjudged that the wife ſhould not be tenant in dow- 
er, becauſe the poſſibility which the tenant for Life had that the eſ⸗ 
tate might revert to him, had barred her of all right of d wer Fr 


mg 


Dower and Jointure. 5 389 
y. Trin. 11 Ces. 1. 9 Mod. 151. Cites the year book, 1 Ed. 3. 


” AM | 
1 15 chattel intereſt can bar dower at law or within the ſla- 
ute but where a term for years was ſettled in jointure in bar of 
hawer, in regard the wife expreſly conſented to accept ſuch an intereſt 
2 her jointure, the court would not admit her to have both. Per 
(ar, Trin. 11 Geo. 1. Charles and Andrews, ꝙ Med. 152. 

17. A Feme infant, having a jointure made on her before marriage. 
may, when of age, elect to abide by it or not; unleſs after her 
coming of age ſhe enters. Account was directed of the real eſtate, 
and * taking thereof ſhe to elect Jointure or Dorer. 14 May 
„ at the rolls, Gray and Wilks, Vin. Abr. Tit. Dower, (Q. 3.) 


(a. 18. 

18. Deviſe of lands to a w'fe, xc/2 was intitled to dower, is no bar 
of drwer, but a voluntary gift, unleſs it be ſaid 4% be in recompence 
in ſatis faction of her dier. Per Lord Keeper, Mich. 1700. Hitch. u 
ind Hitchin, Prec. in Chan. 133. Vide Viner (Tit. Deviſe. 366) Brown's 
Rep. 445- 2 Ath. 427. 3 Al. 8.437. 1 Fez. 230. E- 

19. Lands in coparcenary deſcended upon A. and B. A. died about in thi: cafe, the 
tight months after, before any receipt of rent, or partition made, eſtate being in 
whereupon his widow brought a bill againſt B. (er a/) charging that ©r<#n0ry, and 
defendants had got poſſeſſion of all the title weeds, whereby ſhe was diſ- . 2 HY 
ghled to ſue for dawer at law, and therefore prayed to haue doxver af- riff could, upon 
fyned her here of what lands deſcended to her huſband. — Defen- recovery ina 


aan demurred, becauſe deter is a right merely at law, and triable wit of covet, 
h a jury, and hat no in pedi men: was /upgefied why /he could not reco- put her in poi · 


ur there ; and inſiſted that for detainer of dower damages were to be N a 


afeſed by a jury, and that fhe was nit intitled ta the poſſeſſion of the undivided moi - 
ledi, but that they belonged to the defendants. But Lord Chan- ei, and that 


alle over-ruled the demurrer, ſaying, that in this caſe A. dying be- fill recourſe 
fre receipt of rent or partition made, /he could nat prove a ſeifin at law IN - ho 


WT 1: intitle her elf to dosver without the aſſi ſtance of the deeds ; and that certainty, and 
4s eflate was complicated ſhe muſt come here for a partition, other- io ſet out part 
wiſe ie oft (after judgment and execution at every fix mont H end — W 
te driven to her action againſt ſuch as held jointly with her, and loser not re- 
who received the profits, for her Mare, and alſo for damages for de- ducing it to more 
aner, which his ord/Afp thought ab/urd and unreaſonable. Trin. certainty than 


1735. Moor and Black, Caſes in Eg. Temp. Talbot 126, | = wh: pg 777. 


. 23346. faid erg'. Ibid. 116. 
(C) Of Jointures, and in what Caſes a Jointreſs ſhall be 
15 Favoured er reſtrained. 


I. H Being ſeiſed in tail of ſome lands, with remainder over, p 218 Ca. z. 
and alſo for liſe of otlier lands, with a powertomakea join- S. O. 

ture in bar of daxver, with remainder over, Cc. during his mino- 

nity, in eonſideration of a marriage to be had with U.'s daughter, 

and 10000. paid, and 3oool. mnre to be paid by U. to H at his age 

of twenty-one, doth covenant by his guardian to ſettle a jointure 

of 5001. per annum when he comes of full age, upon his intended 

wife. The marriage took etiect, and afterwards U. the plaintiff's 

Y father, pays H. the 3000/. refidue of the portion when he came of 

full age, and then H. in purſuance of his guardian's covenant ſet- 

tles 50ol. per annum upon his wife, the plaintiff. Some years after 

H. makes his wife an additional jointureof 2 50l. per annum upon her 

father's dying and leaving her the value of goool. and at the ſame 

time perſuades his wife to join with him ina fine of all the reſidue 

of his eſtate. Afterwards H. dies, and by his will deviſes a houſe 


and 


Dower and Jointure. 


and lands to his wife for herlife, to the value of 2700. and gives her, 
legacy of 4oool. and his plate and jewels to the value of 2000/. m 
and makes her executrix, and gives her the moiety of the reſidue 
of his perſonal eftate, &c. It happened that the jointure made 
purſuant to the marriage articles proved defective both in title ang 
value, and thereupon — a bill againſt the remainder 
man to have a ſatisfaction of the out real eftate for the deff. 
ciency of her jointure. Decreed that the remainder man do ſeitle 
500l. per annum upon plaintiff for life out of the lands which came 
to him upon H.'s death, and that the lands contained in the addi. 
tional jointure or deviſed to plaintiff, ſhall not come in aid o 
the other lands pro rata, to make a ſatisfaction for the mar. 
riage articles, but the whole 5ool. per annum ſhall entirely come 
out of the other lands in remainder, notwithſtanding the fine 
levied by H. and his wife, the now iff, of thoſe lands, tho 
that be a bar and of her dower at common law; and that 
pre have a ſatisfaction for the ſaid 5o00l. per annum from her 
uſband's death. Defendant directed to account for the renn 
and profits of the additional jointure of 2504. per annum from 
H death. But the counſel for the deſendant moved, that the addi. 
tional jointure, was made out of the lands of which H. was on 
tenant for life, with a power to make a jointure, &c. and that the 
power not being well executed, and being a voluntary ſettlemem, i 
it ought not to be aided in equity ; and ir being inſiſted on that 
. there is no precedent in this court of ſupplying a deſective execution 
* — ſaid, Of a power in caſe of a voluntary ſettlement, his lordfhip gave leave 
he ſaw no rea ſon to try the validity of the execution of the power at law, and re- 
why a defective tained the bill guoad that part till there determined. Decree affirm. 
 exccntionof® ed in Dom. Proc', Mick. 12 Ann. Lady Hook and Grove et al, 5 
ee e . 5 
wife, tho' otherwiſe provided for, ſhould not be aided in a court of equity, as well as want of 
turrender of a copy hold in caſe of a deviſe to a child, who had another proviſion by the will. 14, 
2. Bill to be ee and ee Ag ee an annuity o 
100l. per annum, charged u the plaintiff's jointure, and payab 
do the defendant OlAſeld for his life, e. . this caſe —— "Mr 
| Ramſden (the plaintitP's late huſband) treating with the plaintiff's 
friends and relations about a marriage with the plaintiff, did pro- 
| Poſe to ſettle certain lands in jointure upon her; it was object- 
ed, upon looking into the title, that the lands propoſed to be ſettles 
were ſubjed to a rent-charge of 100]. per annum to defendant Oldfield 
fer life, and the plaintiff's counſel did inſiſt that Mr. Ramſden ought 
to give ſecurity to indemnify the plaintiff's jointure from this charge. 
and thereupon Mr. Ramſden gave a bond for that purpoſe ; but 
that not being thought a ſufficient ſecurity, he offered to get de- 
fendant Appleyard (a man of a conſidered eftate) to be bound with 
him, and * his application to Mr. Appleyard, Mr. Appleyard by 
letter directed to Mr: Ramſden, writes thus, (wisz.) * That /eis 
<< willing to be bound with him, (viz. Ramſden) 1 * the 
« lady's jointure from the ſaid annuity, and doth, by this hit 
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* letter, oblige himſelf ſo to do. Upon this the ſettlement was made, _ | 
and the marriage took effect, and a Bond was drawn purſuan to this * 
cement, which was executed by Mr. Ramſden, but never by Mr. ;;. im 
Appleyard. Mr. Ramen died inſolvent in 1717 ; and Mr. 0/4: 
field's —_— being ſecured by demiſe and redemiſe of part of the Da 
Jjointure lands, he brought an ejectment againſt the plaintiff to e.. — 
cover his rent- charge; and thereupon plaintiff brings her bil = 


againſt her huſband's executors and againſt Mr. Appleyard's executsr!, 
and alſo againſt his heir at law, to whom hie deviſed all his real 22 maſt 
Es | Juli 


Dower and Jointure. 
8 to the payment of his debts. The principal point was, If the 


7 at law and deviſee, ſubject to the payment of Mr. Appleyard's 
+ ſhould be liable to indemnify the plaintiff's jointure from 
s ent- charge, by virtue of his letter to Mr. Ramſden, without 
being executed the bond ta indemnify, Mr. Ramſden the plaintiff's 
end dying inſolvent, and Mr. Appleyard's executors having no aſ- 
 Infifted for defendant (int a/”) that Mr. Ramſden's heir at law, 
well as Ris executors, ought to have been parties to this ſuit ; for 
te had aſſets by deſcent, he would be liable to ſatisfy the whole: 
 ppleyard being only a ſurety (ſuppoſing his heir to be bound 
this letter) * un not to be charged. Lord Chan. Parker : It is 
i ſo much as ſuggeſted in all the pleadings, that Mr. Ramſden 
& aſſets real 3 to ſave the defendant harmleſs from this 
un- charge; and the exception for want of proper parties, ought to 
le been made before the cauſe was at hearing ; and therefore over- 
ned the exception : He held that there was a ſufficient conſidera- 
un for this promiſe or undertaking of Mr. Appleyard, vis. the 
garriage ; ſuch a conſideration is good at law; for tho no 
pot accrues to the promiſer, yet the other party, without this pro- 
iſe, would be liable to a loſs or damage, and that is a ſufficient 
uuſiderat ion to 4 an «fungi at common law. That this 
miſe of Mr. Appleyard is direct and poſitive in the preſent tenſe 
Hal writ with an intent to ſhew to plaintiff's counſel, to ſatisfy him 
hat the lady's more ſhould be indemniſied from the rent-charge, 
al upon whic the match was made. Tho his letter of Mr. Ap- 
geyard's would not bind his heir at law, being by ſimple contra@ only, 
pet it will bind him as deviſec of the real gate, ſubjed to the payment 
if bt: ; for thereby the lands are liable to the payment of all debts 
wharſvever ; and decreed an account to be taken of what is due to 
be defendant Mr. Oldfield for the arrears of his annuity, to be paid 
hy an appointed day, otherwiſe the injunction to be diſſolved. 
That the plaintiff be reimburſed what ſhe ſhall ſo pay, by the de- 
endant the deyiſee of Mr. Appleyard, who is to give ſecurity as the 
maſter ſhall approve, to indemnify the plaintiff from all future pay- 
ments. Mich. 7 Geo. Ramſden and Oldfield, and Appleyard et al, 4 
Vin. Abr. 45 3. fl. 5. 1 ** | 5 
3. B. on marriage with M. ſettles a jointure on her, with the ap- 
probation of A. his father, and who witneſſed the deed. The ſon 
tied, leaving a perſonal eſtateof 3000/. and ſaid M.executrix. Aſter- 
wards A. diſcovered that Y. was only tenant for life, and that the 
ke was in himſelf, recovered at law. Upon a bill by the wife, 
King, C. ſaid, he ſhould make no difference whether 4. knew of 
his title or not at the time, conſidering the near relation of father 
and ſon, and that ir was plain it was thought the ſon had the fee; 
and that as the father knew of the ſettlement, he ſhall not rake 
advantage againſt it; and tho' there was a covenant in the deed, 
and the Toa leſt aſſets ſufficient, his lordſhip ſaid he would com- 
plere her jointure, and would not oblige her to have recourſe to the 
orenant againſt the ſon's perſonal eſtate. Mich. 1726. Teaſdale, , 
and Teaſdale, Sel. caſes in Chan. 59 (a). (6) 9 $9098 


5 | to this ciſe it 
ſaid, that by the ſettlement the huſband was made tenant for life, and the wif- tenant in tail, 


Which the court would not decree, but ordered an uſual joiature to be made on her, i. e. an eſtate for 

le impeacha ble of waſte. Id. 60. 8 | 

4. The remainder man brings a bill to be relieved againſt a join- 
ture made by the tenant for lite even upon his death-bed, in con- 
eration * and previous to, his marriage, by virtue of a power 
reſerved to him; but Lord Parker, aſſiſted by Pratt, C. J. and the 
maſter of the rolls, denied relief. Cited by the maſter of the rolls, 
Irin. 1731, as the caſe of Wicherly and Wicherly, 2 Will. Rep. 5 9 
— a — 5. The 
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Emblements. 


5. The reaſon why chancery does not relieve againſt marria 
contracts for ſettlements, jointures, or other proviſions, tho the 
may be very unegual, in Lan. of the wife, is, becauſe it cann 
Tet the wife in flatu quo, or unmarr the parties. Per his hon, 
Trin. 17 37s in caſu North and Anſel, 2 Will. Rep 618. 

6. Robert Pitt in _confideration of marriage, agreed to lay , 
10,0007. in land to ſeveral uſes, one of which was 79 the uſe of plain 
tif Harriot for life, for her jointure. Robert's father, afier the ma 
riage, gave him an eſtate for liſe, with power to grant a rent chr, 
Jol. a year out of it to any -voman for her jointure. Robert, in pu 
ſuance of this power, grants that rent to Harriot after his death, i 

Jatisfaction of part of her jointure. Three days after, he conveyed 
Teaſeho!d eflate of 2001. a year, in ſruſt for his wife, and by his a 
fie confirmed the grant of the rent charge, and cenveyance 7 the lea 
hold lands, ſettled on the plaintiff Harriot by way of addition or a, 
mentation, and in full completion of her jointure. And held that th 
was a ſatisfaftion of the jointure provided by the articles, accordi 


do the intention of Robert, and that the lady ſhould be put to þ 


option whether to have the rem and leaſes, or the money laid 
Hil. 7 Gee. 2. Earl of Grandi ſen and Harriot Pitt, widow and exec 
trix of Robert Pitt, and Thomas Nit et a, MS. Rep. 

7. A Dewvreſs ſhall have emblements, becauſe deer is confſidere 
as an excreſcence or continuance of the eſtate of the huſband, but 
ſointure is not. Trin. 1734. in Chan. Fiſh'r and Forbes, Vid Ii 

mblements, in this page. © 
Vide the cafe of Mills and Eden, Tit. Creditor and Debtor, (A)! 


. 


251. Ca. 6. 


"GA P. XXXVI. ; 
542 Emblements. 


IG: A Tenant for %, renabinder.t B. his wife for her life, fr | 


jointure, remainder to A. in fee. 


A. deviſes his rena 


der in fee ta B. and died in May, leaving Hops in ' the ground whid 


vere cullured at great charge in February, and gathered in Augull 
Queſtion, whether.t/hey belong ea de B. or to A.'s executor F The 10 
ter of the rolls at firſt inclined to think the Hops be'onged to B. in tig 
of her rent and emblements ; but in regard of caſes cited, adjudget 


that in caſe of dower ſhe ſhall have the emblements, becauſe due 


is confidered as an excreſcence or continuance of the eſtate of the /huſbard 
but à jointure is not; he afterwards declared that the Hops and C 
growing at the teflator's death were emblements, and oug/t to be account 


e. P <4 as part of the teflator's eſtate, Trin. 1734, Fifher and Farbe 
9 — 


in, r +. 


Error. Vide Invite, P. 779. Ca. 1. 


Ap. XXXVII. 
. Eſtate. 


x) Of legal and equitable Ffates. 393. 
p) F an Eftate pur auter vie. 34. 
) Of an Eflate-tail by Deed. 295. 


. — 


(A) Of legal and equitable Eflates, 


' Legal and equitable intereſt cannot be incerporated together. 
A Bu 1735, in the caſe of Sir John Robinſon and Compne. 
jr in Eg. Temp. Talbot 166. | | 
1 4. deviſed all his lands to B. and his heirs, to the uſe of B. and Nuts; The con- 
heirs, in truſt 70 pay debts, and then in truſt for C. and the heirs dition of the 
ker lady. remainder to B. and His rig/t heirs, upon condition that 1 
marry C. and gave B. his perſonal eftate, in truſt for C. until fie, B. a 
twenty-one, and made B. executer, and died. C. refuſed to A' with 
B. and married J. S. and afterwards at her age of twenty-one by C.': ref«/./, 
md J. S. made a bargain and fale to W. to make him tenant to but 8 1 
jrecipe, in order to ſuffer a recovery, in which C. and J. S. ne nd by 
s10uched, and the uſes were declared to the Jac 2 the marriage, the recovery 
ainder 70 C.'s own right heirs. Quære, ort of eflate the ſuffe red by C. 
ur in B. is * Whether it be a truſt or à legal eftate ? It is 13g" owe 
able that the whole eſtate is given to B. and his heirs, to the © 
if him and his heirs, which is a complete diſpoſition of the whole le- 
laue, and being in caſe of a will would be ſo of the equitable in- 

# likewiſe, unleſs the teffaror's intent appears to the contrary, as 

his caſe it mani feſtly does; for, it is given in truſt for payment 

is debrs, Cc. and ſo far is a limitation of an eguitable eftate, 
remainder of which (had the teſtator gone no e would, af 

the purpoſes ſerved, return to the heir at law, as was determined 

 ſerjeant Maynard s will. But then there comes a remainder ta 

ad fas right heirs, &c. It is true that the word remainder (pro- 
ſpeaking) Sgnifies only à continuance of the ſame kind of eſtate as 

re limited, which here was only a iruft eſtate; for when the 

ſe legal eftate is diſpoſed of, and part of the equitable intereſt 

aſe, there the remainder muſt be an eguitable remainder ; in this 

indeed it is not an ab/olute one, but conditional, which, when 

andition is per formed, will weft the eflate in him, and if the con- 

be nat per formed, it will then deſcend to the heir. The teftator 

ore has conſidered it as an equitable intereſt, and yet ir. is like- 

true that this equitable intereſt, when veſted in the ſame per- 

"ith the legal one, muſt, as to ſome purpoſes be conſidered as 

dintereſt. Hil. ꝙ Geo. 2. Sir John Robinſon and Comyns (a), (a) Fide P. 
in Eg. Temp. Lord Talbot 164. 5 278.11. P. 


693. C g. this 
work, for two 


other queſtions that ariſe upoa this caſe. 


[(_E ZH 
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) Of an Eſtate pur auter vie. 


Seiſed of an eſtate for three lives, deviſed the ſame 1, M 

* his daughter for life, remainder to her iſſue male, and |, 
want thereof, remainder 4% L. M. by leaſe and releaſe conyeye 
the premiſſes in confederation of her marringe with E. B. to the uſe, 
herſelf and her intended huſband, and the heirs of their bodies, remai 
der 1 the heirs of her hyſhend. M. died without iſſue, and the pla t 
tiff claiming under L. the perſon in remainder, brought his bil 
for an account of the rents and profits One queſtion was. 
One having an effate for three |.ves, and deviſing it to A. in tail, y 

mainder 7 B. whether this remainder was good? Said ary, a; 
agreed fer Cur”, that the limitation of an eſtate pur auter wie ty, 
and the heirs of his lady, makes no eſtate-tail in A. for all eflates-; 
are eftates of inheritance, to which do wer is incident, and muſt 
within the ſtatute de donis 3 whereas in this kind of eſtate, Whig 
is no inheritance, there can be no dower, neither is it within 


() For wF> genre, but a deſcendble (a) freehold only. And Lord Chance 
been determined Talbot held plainly that this was a good (5) remainder to B. on 4 


rut where = death without iſſue, it being no more than a deſcription (c), 
leaſe for ror ſhould take as. ſpecial accupants during the lives of the three (. 
Goes has gue vier. As'it the Grantor had ſaid, inftead of a wandring ny 


anted fe a | | 
| 3 Ir of (4) general occupancy, I do appoint that after the death f A. 
Arn, and ſuch Grantee, they . Loren to be heirs Ys e bady of A. full be 
— 2 ſpecial occupants of the premifſes ; and if there Mall be no iſſue of 
heir, the par — demur. By Lord 75 /bet, in « branch of the cafe of Chaplin and Chap 31 
Rep. 368, 18 Jh 1738, cited 3. Mi Rep. 263, in a note. (6) The objectien againſt th 
mainder being good, is, for that. u ken the /effte bad dev fed the premaſſes in tail, he then had 2 
left in biz but a poſſibility, which be could not deviſe or limit er; us il a man vere 4 fee f 
and at common l had granted lasdi to ene, and the heirs of dir b. this was a conditional fer; 
raſmuch 8 the donor had only a poſſibility of reverter, be could net limit ever. Now if at cc 
w, an ute is fer tdld not. be limited over after on efate given to de, and the heirs of bu b cy, 
leſs ſhout a fate fer three lives be limucd wt after ſuch a failure of iu. And as 10 the 
| that in this kind of limitations the heirscf the Ledy of A. take only as ſpecial rceupants, and thats 
may name 2» many ſpecial occupatts as he pltaſes; by the ſame reaſon it may be argued, du 
_ efbate fur lives maybe Hie ta A. and bis be ri, and if A. die without berrs, then to B. ard hu 
which certainly would be a void limitation to B. and. in preſempiion of luv the continuance 
ifue of a man's tei may at 71 ever. From whence it ſhoald ſeem, ttat after the // e fir 
jives has granted vr deviſed the premiſſes to A. and the heirs of his baly, he (the leſſee) has n 
but 2 282 wbteh It cannot gr ant er limit over. Note; This appears hom the reporter: M 
have been the opinjon of Mr. , nn eminent convevancer, late. of the Inner Ten fle. Ho 
the law i: ſettled as above. 3 Will. Rep. 263, in a note by the editor. (e) See the 
Chaplin and Chaplin, 3 Will. 368. (4) It is obſerrable, that at law there could 
rexeral occupant of a 1ent : As it J. bad eranted a rent to A. for the I fe of B. and A. hid 
living B. the Tent would have determined. 2 Rell. Abr. 180. Salk. 189. But there might hare 
2 ſpecial occupant-of à rent: At if J. had grinted a rent to 4. and his heirs, for the life of! 
A. had died, living. B. and lezving an bir, ſuch beir would have been a ſpecial occupant; ) 
man had granted. a reg} to 4. his execurars and affizn!, during the. life of B. and afteria 
grantee bad died, leaving an execatoy, but no .offi wee, the executor ſhould not have had the re 
 7cpard it being a freekold, the ſa me could not deſcerd to an executor.” Mo. 664. 2 RI Ar 
3 Car. Sir Richard Baller et a v. Cbiverten, agreed and adraitted by J:zes, J. and Car“, acd! 
cCoovnlel on both ſidee, that the rent is extind ; 10% rhere ſcems to lane been moſund recſn | 
diſtisctie v. But ac. to rents granted pur outer vie, the ſtatute of frauds has made an aiterati 
by that ſtatute any eftate pur aufer vie, is made dew fable, and if net dew ſ d aweoy, ſlall be 
in the hands ef the heir, if limited te the beir ; if not . limited, it hall go to the execur:rs 074 
fraters of the grantee, und be aſſeti in their hands. So that. if fince that ſtatute, « rent be gt 
A. for the | fe of N, A. dir, living B. A. execu'or5 or odmin;/iraters (hall have it during! 
J. for that ſtatute iv not only made to prevent the inconvenience of ſetambling for eſtates, znc 
the firſt poſſeſſion aftcr the death of the gran/ee, but likewiſe for preſerving and cont:n:ixg the 
during the life of the Ceſtui que vie. And it is reaſunable, ſince the grantee might by decd hn 
of the rent during the life of the Ceſtui que vie, that, tho* by his dying without ba 
any ſuch diſpoſition in azecty of law this: eſlate would have determined, yet by that ſtatu'e'*! 
which paſſed from the gran!:r ought to be preſerved, and tha]l go the executcrs or Gd mini 
the grantee during the iſe of the Ceſtui que vie. And the ſtatute in this caſe does no! ena! 
only preſerve the eſtate of the grantee, Per the Lord Keep. Harcturt in the caſe of Rar“ 
_ Dutcheſs of Montague et a, 4 Dec. 1710, tho' this was not the principa) point. I. d. 264 12 
(e) Vide Claplin and Chaplin. 3 Will. Rep. 368. | 


Evidence and Witatſſes. 
J A. then B. end his heirs Mall be the ſpecial occupants thereof ; 
chat here can be no danger of a perpetuity, for all theſe eſtates 
determine on the expiration of the three lives. So, if inſtead 
free there had been twenty lives, all ſpending at the. ſame time, 
the candels lighted up at once, it would have been good; for, in 
4, it is only for one life, (vis.) that which ſhall happen to be 
ſurvivor. For which reaſon it were very improper to call this 


fate-tail, ſince at that rate it would not be liable to a forfeiture, 
puniſhable for waſte, the contrary 


„and Burron, P. this work. 
(C) Of an Eftate-tail by Deed. 


By marriage ſettlement, after the limitations to his fon in 


deceaſe, to the heirs male of his body hereafter to be begotten. 
C. held, that JB. took an eſtate in tail, and that the words 


reatis and procreendis. Co. Lit. 20 and 24 Ed. 3.15. And this. 
lardfhip (aid, was to prevent the great — which would 
nwiſe be in deſcents, by letting in the younger before the elder. 
1734. Hebblethwwaite and Cartwright, Caſes in Eg. Temp. Lord 
31, 33. — | 


CAP. XXXVIIL 
Evidence and Witneſſes. 


Of the Sufficiency and Diſability of a Witneſs. 395. 
What will be admitted as Evidence et econt'; And 


e of preſumptive Evidence. 4 
led. 415. 
lle, and eftabliſhing their Teſtimony in Perpetuam rei 


kmoriam ;—Of publiſhing, reading, amending, 
ſuppreſſing their Depaſitions. 417. e 


1 Of the Sufficiency and Diſability of a Witneſs. 


tutesof 30 4 Ed. 6. c. 4. and 3 Elis. c. 6. anexemplification 
of a patent be made ſufficient to make a title under or to be 
in any court where the other fide will have time to reſort 

| | | to 


whereof is true (a). Eaft. ( 5 c.. 3. 
4, Low and Burron, 3 Will. Rep. 262, 263, 264, 265. loa * 2 
a6, 1 Inft. 64. 


A tail male, limited the remainder to B. for life, and after 


10 be begotten, do not confine it to the iſſue born after, as 


Tb: IS ES; 
In what Caſes parol or collateral Evidence ſhall be ad- 
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0f examining Witneſſes in Chief, and De bene 


ORD Keeper was clearly of opinion, that tho by the ſta- 
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396, Evidence and Witneſſes. 
to the patent, and to be adviſed, whether the exemplification be 
all that is material, and if it be not, they may take advanage 
it ; yet they (the ſtatutes) did not extend where the other ſide c 
have no time to conſult the patent roll, and fo might be ſurpri 
and loſe his right by an imperſect exemplification. Loyd N 
cited a caſe wherein he had known it ſo held in B. R. Hoy, 
his Lord/ip ſaid if the plaintiffs inſiſted upon it, it being of gr 
conſequence, he would have the opinion of all the judges, bef 
he would admit of it; whereupon the plaintiffs waved it, and oth 
duced the patent roll itſelf, and fo the cauſe went on. yi 

| | 1695. Attorney General, c. and Taylor, Prec. in Chan. 59. 

On an iſſue out 2. A Witneſs incompetent being intereſted, may, on a releaſe 

of Chancery, one ven by him, whereby he becomes. dUintereſted, be examined ap 

of the witneſſes, So a witneſs at the hearing rejected to be read becauſe ime 

after his depoſi- , i , 

tions taken, be- When examined, yet on a releaſe given, was examined again 

came intercfted, fore the maſter on the account, and allowed good, on exceprin, 

and —— it the maſter's report. Eaff, 1704, Callow and Mince (a), N. 

was rejefted, and his depoſitions were net allowed to be read. T. 4 Ge. 1. Baker ad 

Fairfax, in M dd. Coram Lord Ch. J. Pratt, 1 Str. 101. (a) V:de 1 Vel. Abr. Eg 213. Ca 1. 

3. A Bankrupt's ſervant was produced in behalf of credit 
prove ſome dealings between his maſter and his debtors, but exc 
ed againſt, becauſe the bankrupt had paid him his wages 

Io this cafe  bankraptcy, fo that is no payment in law. Lord Chancellr o 

| Lord Chancellor ruled this exception, taking the payment to be good, and 

| aid, fair Book- quently that the evidence was unbiaſs d, and ſaid, it was ure 

2 7 able that a ſervant ſhould come with the ref of the creditors, Ea 

7 — * cre- Ann. Humphrys's caſe, MS. Rep. . * | | | 

dit, is good evidence ; but razuyes will abate hg credit; and book-keeping about the tin 
bankruptcy is committed, is v evidence. On an iſſue out of Chancery to try whether a | 
rupt had forfeited the allowance out ot his eſtate by gaming, a cieditor no witneſs to piore þ 
 gamaeſter, 1 Ser. 502. 3 , FE | - 
| 4. If a man unneceſſarily makes any one a defendant, he the 
cuts himſelf off from the benefit of his evidence, for it is his 
fault — But where ſeveral are made defendants, it will not h 
| der of the defendants from the benefit of the evidence, 9 
others that are made ſo. Eafi. 16 Ann. Gibſon and Albert in 
10 Mod. 19. . a Sb „ 
5. In a ſuit to eſtabliſh a former will, A. is examined by tte 
Plaintiff, as a witneſs to prove the ill practices made uſe fi 
taining a- latler will; after which, and before the hearin? 
cauſe. A. becomes intereſſed, (by having a rem-charge deviſed! 
out of iht luuds in queſtion hy the perſon claiming under the forme” 
and plaintiff in the cayſe, and becauſe A. was a good int)! 
difcrtercfied at the time of the depoſitions taken, and the preſem b 
ing in nature of a bill of revivor of the proceedings in whit 

i no plaintiff was examined, Lord Cover admitted the wy! 

90 Le tiff's own depoſitions to be read (). Mich. 1715, Groſs and 

Mince, Ca.2. © (c) 1 Wul. Rep 288. | NE | 
in this page: where « witneſs was examined before the heatirg while he was intereſte«, ba 
the hearing ſhe releaſed ber intereſt, and was examined ee Ir the maſter, aud hr def 

before the maſter were-allored fo be read. (c) 2 Fern. 28. S. C. 

6 In the above caſe of Graſi and Tracey it was declared, ! 
Grantee; when he appears to be a bare truſlee, is goud evi® 

| prove tne execution of the deed to himſelf. bid. 299. 
The methed of 7. If a corporation would examine any of their members? 
ar franctifing is, nelſès, they muſt (and ſo is the courle) disfranc/hiſe them, 4" 
b. an inſorma- they may make uſe of their teſlimony. Per Parker, C. U, 
re e $a Mayer ard Aldermen of Colche/ler and „I Will. Refs 5 


—— of | Rao Tas | 
Werrar's againſt the member, vl. conſeſſet the igiurmation, on which the pii.Þti.t Las 
ment tv disftanchiſe. I. J. 396. 2. |, 
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Pariſhioners are no gond evidence to prove a charity given to 
ſh, becauſe they ate intereſted, as being eaſed in the poor Note; This was 
; fecus if only a ludger, and one that does not pay to the poor. "x the Caſe of a 
zut a witneſs examined (being deſcribed to be otto the N 
of which pariſh a charity was given) muſt be intended an qqoathüng of fie 
zeper, and one liable to pay pariſh rates, unleſs the contrary por perions 
pade appear: Per Lord Chan. Parker, Hil. 1719, Auorney Ce- of the vari of 
and 5 


f th 
urgh et al, 1 Will. Rep. 599. Mole lor tive 


it is a good object ion to a vineſ., that he is an inhabitant of the par ſh where the Moder is 

y and if he is not in the occupution of any lands tithable, &« lies upon the oth.r ſide to 

1. E 1719, Fatſez and Lindſ:l in &cacc. Burb. 40. C 8 | 

; Bankrupt's wife cannot be examined againſt her huſband to 

ce his bankruptcy ; but may ( fatuter) touching diſcovering 

fects. Per Lord Chan. Purker, Hil. 1719. ex parte James, 

ill. Rep. 611. | | 

0. But the bankrupt himſelf may be examined touching his 
bankruptcy, by ſtatute 5 Geo. 1. per Lord Chan. Parker, 16:4. 

. J. S. makes his will, and (int 41) deviſes lands to A. and Hide Tit. 

kirs, in truſt to pay 1/e te/iator's heir at lat 2901. and there are 2 C. 
witneſſes to the will, one of which is A. the deviſee. The N 

brings his bill to impeach the will for want of three credible 

ſes, in regard A. the dewiſee of the land is a party imereſted; 

the queſtion was, whether A. was not a good witneſs, if he 

sthe land without covenant or warranty? But the court ſaid 

ing as to this point, but that the heir ought to have conteſted 

l at law, and if it had been adjudged againſt Jim there, viz. 

the will was gond, then he might have come here for the 

wherefore Lord Chan. Parker retained the bill for a year, 

the plaintiff might have two afſizes to try the will, but the 

gif to pay A. (the deſendant) his coſts. Trin. 1719, Baug/t 

Holloway, 1 Will. Rep. 557. | 3 

Ahe (a) truſtee is a good witneſs for his Ceſtui que truſt, ( 4. Bar- 

tan executor in ruh (6), as he is liable to be ſued by cre- nd £9 Kep. 
and liable to pay colts, and conſequently differs from a 1.6. . 

yn truſtee. Eaft. 1733. Croft and Pyke, 3 Will. Rep. 181. r Het te 40. 

te ſhall not be allowed to be examined as a witneſs in that cauſe. (6) But if an execut-r_ 


renOunces the exccu:or's part, and lets another take out adininiftrition with the will angen- 
may be a witneſs, 15. J. in a note which ſeems to be added by the refs ter at tie top of 


J. F. 
part 


Vide Tit. 
Bankrupts, C. 
K 
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li is a good rule at law, that when the piaintiff has made 

perſons deſend ints, and the principal defendant calls one of 

defendants to be a witneſs; if the plaintiff cannot give ſome 

terial evidence againſt hiin, he is allowed to be a good wit- (Y See Stin. Rep. 
the it would be in the power of the plaintiff to take off all the 673: the King 
ant's wirneffes in the action. The ſame rule is in equity my mw PR 
1734. Piddock and Brown et al, 3 Will. Rep. 268. ek a 

A. witneſs appeared to be interejled, but ſcore he had received Upca motiva 11 - 
ion ; and fer Cur", he is not a competent witneſs ; the I. a yOu uy have | 1 
t truſt him to ſ:vear thus, but the releaſe or other ad deftroy- an order ty ex- | [ 
inlere ſt, muſt be proved. Mich. 11 Geo. 2. Anon. MS. Reg. Wins to the | 
Rep. 15. pl. 13. . 5 ; credit of 


a witne, ev: n 


before publication paſſe. T. 1719, Boning and Sprott in Scacc. Eunb. 46. 
The queſtion of evidence before the Lord Chancellor (in the 
Wnation of which he deſired the aſſiſtance of Lee and IVilles, 

ad Parker, C. B.) ariſing on the following caſe, (as opened by 

it's counſel) Mr. Barker, governor at Pataras in the Eaſi- 

belore he went to his government, entered into an agree- 

| ment 


| this Harker took the opportunity of a French ſhip, and ran 3 


advantage from it, himſelf and his eſſects being removed, and 


of the witneſſes, not being a Chriſtian, but of the Genzou rel 


and the words © Corporal, and the Holy Evangeliſts' be left ou, 
the words in the moſt ſolemn manner inſerted in their ron 
that the Commiſſioners ſhould certify in what manner the vath a 


Vir. There 


prieſt preſent; 
the oath being 
interpreted to 


each witneſs, the 
layman did 
wach the ſeet of ſupport of this objection 1 Inf. 66, and 4 Inft. 279, where i 


the Bramin, and 


two being Bra- 
mins or prieſts, 
did touch his 
hands. 


| have treated of this people, that thoſe of the Genten teig 


whether it ſhould be received, and whether this evidence coull 


the commiſhoners made a return that : 


ſolemn among them, and received in the courts of juſtice at (il 
was a Bramin or erected there by letters patent from this kingdom, hich dired tt 
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ment with the phintiff Omichund of the town of Calluna; 


ki of Bengal, that Omichund flexld buy and pay for nt 
dizes to be ſent to Barker, ww/ho was to allow ola {airy 

42 them, and to ſell them for their joint advantage ; an 
ins It 


they were to be partners. When Barker was got to f 
yas, he ſent a letter to the plaintiff pretending that the good; 
fold at a very ſmall ſum, - kttle or no profit. This obliged 
plaintiff to file a bill in the court erected at Calcutta (by letter, 
tent from this kingdom) to have an account of theſe goods. U 


juſt when judgment was going to be given againſt him, and 
** 5 The plaintiff obtained in the ma vori « 
at Calcutta a decree againſt ter by default, but could have 


therefore forced io purſue his repreſentatives in England by x 
brought here May 25, 1748. Ananſwer was put in, and a 

bill filed againſt Omichund to have a diſcovery and an accounf 
him, to which they required his anſwer upon oath ; but he | 
an infidel and therefore incapable of ſwearing upon the Goſpels, a 
miſſion went to take his anſwer in that manner in which he wa 
to give it. Many of the witneſſes being alſo Infidels, another e 
miſſion iſſued 70 take their evidence ſubjef to the opinion of the 


ceived in this _ was the preſent queſtion. After having 
the cauſe — argued at the bar the Michae/mas term be 
the judges gave their opinion ſeriati m in the following mam 
Parker, C. B. This bill is brought for an account of a tranſ 
inthe er and a ſatisfaction of a demand ariſing upon 


Upon 4 Dec. 17 39, upon the motion of the plaintiff's coun 


your Lordſhip was pleaſed to order that a commiſſion ſhould 


miniſtered, and of what religion the e g were. 12 Fe. 
ey had examined fre 

tian witneſſes ſworn upon the Holy Ex angeliſſs, and that the ©: 

fer ſons of the Gentou religion were ſworn in the manner moſt i 


there to proceed upon evidence taken in the moſt ſolemn mann. 
plaintiff's counſel offering to read theſe depoſitions as eic 
defendant's counſel objected to ir, becauſe theſe are Infidel, 
leaſt their religion is very imperfectly certified, and they 


down that Infidels are no witneſſes. If Lord Coke had meat 
ſhall ſhew he did not) a profeſſed Arheift, and any ſuch jr) 
exiſt, | ſhould think he ought not to be admitted as a ' 
becauſe he cannot take an oath upon à religious ſanction. | | 
ſhew from the common conſent of mankind, and from auth 


believe in a God. For the common conſent of mankind, 
de Nat. Deorum, lib. 2 cap. 7. Tuſeal Queſt. lib. 1. c. 13.9 
lib. 1. c. 8. For authors who have travelled and given an 
of their religious ceremonies, Vol. 3. 357, 377, 381, 3% 
diſcovery of the Banian (which is the ſame as the Geniu) 
&c. It appearing therefore that the perſons profelis 
religion do believe in God, the creator and govern! 


2 Evidence and Witneſſes. | 
8d, 1. ſhall now conſider whether their depoſitions onght 
heread ; and as Hale has profeſſedly examined what Lord 
apon this head, and his teaſoning will be the Safis of what 
Qt offer, I ſhall particularly conſider the paſſage in him ſo of- 
a referred to. He lays (2 Hal. Hift. Pl. Cr. 279.) it is ſaid by Lord 
le, (ubi ſupra) that an infidel is hot tobe admitted as a witneſs the 
ence whereof would alſo be, that a Ferzv, who owns the old 
could not be a witneſs. - This conſequence was rejected 
che defendant's counſel as not juft, becauſe the old teſtament is 
facred book, and the goſpel or good ne vs to the Fewr, for which 
bey cited 2 Keb. 314. To this I anſiver, that the ritual or cere- 
ial part of the law of M2/es is not binding upon Chriſtians, but 
te moral part is indeed; in the old teſtament there are ſeveral pre- 
ions of Chrift, but the goſpel is the good news that he is come; 
\ciſftians believe Jeſus to be the Chrift, and the Jews have no ſuch. 
nel. but ſtill expect his coming; and therefore the old teſtament 
an With no propriety be called the goſpel, notwithſtanding the 
Hen opinion in Keble. They ſay, Hale miſunderſtood Lord Coke ; 
{| think his aſſertion is applicable, not believing in Chriſtianity, 
e2 Inf. 507. 3 Infl. 165. and therefore, I think, Lord Hale's con- 
quence is well founded. The next paſſage in Hale is, but I rake 
t that altho' the regular oath, as it is allowed by the laws of 
Lapland, is taftis Sacroſundis Dei Evangeliis, which ſuppoſes a 


s between merchant and merchant, which are many times 
nſacted by Fewi/A brokers, the teſtimony of a Few 1a4s libro 
1 Moſaice is not to be rejected. and is uſed, as I have been in- 


of England no oath can be admitted but upon the new teſtament 
J. 116. Brit. Ch. 53.f. 135, Ec.) prove no more than that theſe 
pare in general adapted to the eſtabliſhed religion of the king- 
Several books were cited to prove that Jews were ancient- 
ſworn in our courts of juſtice, Madd. Hift. Exch. 174. Will. Sax- 
law 348. Seld. /. 1. tom. 2. 1469. / 3. c. 2. 1460. There was 
eching very particular in trials between Chriftians and Jeu; 
venire facias was ſex legales Judges, therefore they were ſworn 
ors. At that time a doubt aroſe after the reſtoration in what 
er a Few ſhould put in his anſwer in this court, (1 Vern. 263.) 
it was ordered, that he ſhould be ſworn upon the Pentateuch ; 
encia's trial (6 St. Trials 87.) a Je was admitted to be ſworn, 
i is the eſtabliſhed practice to ſwear them; this practice has 
ved the parliamentary ſanction, for Fervs are directed by par- 
ent to take the abjuration oath in like manner as they are ad- 
I to be ſworn to give evidence in courts of juſtice. 10 Ces. 1. 
ſe. 18. This overturns Lord Coke's opinion fo far as Fews 
concerned. The next paſſage in Hale is, yea the oaths of 
latrous infidels have been admitted in the municipal laws of 
ny kingdoms, eſpecially /i juravorine per derum Deum Crea:9- 
and ſpecial laws are inſtituted in Spain touching the form 


es of the 2 caſe, to ſee whether this falls within the rea- 
Lord Hale. The matters in queſtion are commercial mat- 
riſing in a foreign country, where the Gentou religion prevails; 


is objected the plaintiff ſhould have proved there were no 
lians there to be witneſſes, whereas the contrary appears. 


ay moral or preſumed, as appears from the admitting the 
5 | plaintiff 


n to be a Chriſtian, yet in caſes of neceſſity, as in foreign con- 


mec png all nations. The books cited to ſhew that by the 


oath of inſidels. lt may be proper ſhortly ro ſtate the circum- | 


Mts anſwer, that the neceſſity need not be abſolute or natural. 
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Evidence and Witneſſes. 


laintiff upon the ſtatute of hue and cry, when yet he migh 

bold — of the money, Cc. he had 2 him. The " 
queſtion is, whether ſuch neceſſity is not here apparent; the pla 
tiff was negotiating with a perſon reſident in that country , 
ameniable to the laws there. It appears he did commence à f 
in the court of Calcutta, and nN decree there for his preſe 
demand; and it appears that the deſendant's teſtator did inf th 
he ſhould be examined whether he was of the Genton religio 
and ſhould take ſuch oath as they uſe, and has therefore gi, 
judgment againſt himſelf. I therefore think, upon the princip 
of neceſſity, theſe witneſſes ought to be read; and I think the 
are caſes that warrant this. 2 Co. 541, 542. 2 Roll. Rep. , 
1 Salk. 283. I cannot ſee what ſhould hinder the admitting: 
338 witneſſes ; they are admitted as witneſſes by theciviſla 
ythe law of nations, and by the laws of all countries, as far as If 

| There were mentioned Duarenus, Covarrufias, Grotius, Pu fend 
* Before the Stair's Inſlitutes. I don't mention the inſtanceof general Saline“. 
privy counſel cauſe I underſtand that was not debated, but givenup. It is objec 
Dee. 9, wy theſe witneſſes do not ſwear by the true God, and that; 
Ss a is required by ſcripture ; and they have cited Deut. vi. 13. 2 
him there was two or three other paſſages ; on the other ſide were cited othe 
one whowas but the right anſwer is, that this is not well founded in point 
a —_ who fac, becauſe theſe perſons do believe in God the Creator of H 
Ye „/ Tea ven and Earth, and therefore, I think, do ſwear by the rue G 
1 F. 110. That will anſwer the objection founded upon that paſſage in H 
eſpecially / juraverint fer verum Deum Creatorem. It is ſaid t 
there is a particular proviſion for the oath of an infidel in 9 
It is there in Spani/A, | have got it tranſlated, and it appears: 
an oath adapted to the faith 4 the Mahomeran. This brings m 
the laſt paſſage I ſhall mention from Hale, and it were a 
hard caſe if a murder committed herein England, in preſence 
© of a Turk or Jeu, that owns not the Chriſtian religion, thou! 
_ © diſpuniſhable becauſe ſuch an o2th ſhould not be taken, ul 
© the witneſs holds binding, and cannot ſwear otherwiſe, and 
* ſibly might think himſelf under no obligation if ſworn accor 
to the uſual ſtile of the courts of England.” But then it muf 
agreed, that the credit of ſuch a teſtimony muſt he left to the 
whether a Turk, or a perſon proſeſſing the Gentou religion, ut 
be a competent witneſs to prove a murder committed here. 
ſire to be excuſed from giving any preciſe opinion, becauſe we 
not anticipate the opinion of the abſent judges in a m- 
that may come before us all, yet I deſpair of having 
more light thrown upon that queſtion ; but I declare I have 
doubt with reſpect to the other inſtance, but that the teſtimor 
a Few is very cornpetent and good evidence to prove a murdet 
ſhall now conſider the ceremony uſed in adminiſtring the oat 
theſe perſons. I am far from Ging it is ſo ſolemn and ſignif 
a form as is uſed in England, but I ſay it is ſufficient to denon 
act of conſenting to the oath. Upon this occaſion ſcripture 
_ appealed to, and as it was, 1 wiil mention the ſenſe of a very 
man, archbiſhop T:lbtfn, in a ſermon preached by him at 
ion aſſizes, Vol. 1. P. 245, 246. To prove that the ceremon 
taking an oatli are matter of liberty, he obſerves, that in ſcr! 
there are mentioned but two manners of ſwearing, and there! 
the leaſt intimation that either of them was preſcribed and 


poimed by God, but voluntarily inſtituted and taken up b, 


Dien 771 Imp. 


þ'the inſtance of [yearing Mr. Jaguel, in Lowe's trial (a), was (=) Mr. Jagzel, 
authority as being before the high court of juſtice, yet the when the oath 
has occurred ata trial at bar; 2 Sid. 6. That the — is e le Wen 
nous according to the different perſuaſions of perſons and coun- that went ws. 
is, does appear from Voet. Comm. Pande@. Book 12. Tit. 2. 639. the uther wit- 
1 Seld. v. 1. c. 2. 1467. From what has been mentioned it is **7e> did. but 
vin that by the policy of all countries, oaths are to be admi- A 1 
fred in ſuch terms, and in ſuch manner as the ſwearer thinks 1 85 Fr. 114. 
bolt binding upon his conſcience: and it appears both from 
and Selden, that the manner of laying the hand upon the 
Lak was borrowed from the Pagan cuflom of touching their 
wfteries. It has been objected, that the commiſſioners were 
t authorized to adminiſter this oath ; and for.this were cited 
hf. 719. and 3 Inft. 165. that a new oath cannot be impoſed 
bout act of parliament. I an{wer, this is no new oath, and 
at Lord Coke ſays does not ſeem to reſpect the manner of ad- 
wiflring the oath ; and ſuppoſing, as | have ſhewn before, 
eſe are competent witneſſes, they muſt be ſworn in their own 
mer. But it was objected, that they ought not to be admit- 
kd on account of the enmity there is between Chriflians and Inf- 
, and Calvin's caſe was cited, 2 Co. 17. All Infidels are in 
x perpetual Infidels, for the law preſumes not that they will 
converted, that being a remote poſſibility ; for between them, 
with the devils, whale ſubjects they be, and the Chriſtian, 
ere is perpetual hoſtility, and can be no peace; for as the apoſtle 
th, 2 Cor. vi. 15. Que concordia Chriſti cum Belial? aut gue 
e fideli cum Infideli ? "Theſe words of St. Paul arc to be un- 
Hood of a ſpiritual diſcord only, and not of a temporal one, 
ythere is really no foundation for any ſuch thing. Littleton, al- 
wards Lord Keeper, had occaſion to conſider this matter in 
kreading upon ſtar. 27 Ed. 3. 1 Salk. 46. and in that there are 


— 


ments (4) worthy a Chriſtian man; the ſame is faid 1 Lord (3) Turk and 
mn. 282, 253. It is objected, that the admitting theſe wit- Infidels are not 
ſes is a novelty, and what has not been done cannot be done. e⁰ ee 


- ; . is th 
ether this ever exiſted before, or came into queſtion, I know e 


1, but I never heard or read of perſons in theſe circumſtances between them 
king refuſed, except in one caſe. The law of England is not and us; but this 
fined to particular precedents and caſes, but conſiſts in the 5 fende 
ſon of them, ratio legis eſt anima legis, & ubi eadem eſt ratio _ 
neſt Jus are kn»wn maxims; judges indeed cannot alter the lets opinion of 
u the true notion of this is laid down in Vaughan 37, 28, gy Broke ; 
iz. but in giving my preſent advice I have no occaſion to con- er, M there 
I 9 be a difference 
nd any judgment, but the bare opinion of my Lord Cole, betwcen CUr re- 


hich has been already denied over and over again, fo far as it ligion and theirs, | 


mcerns Jews. As to what was mentioned of the Quakers (ec), tbat coe: not 


F 22.5 oblige us to 
» f . > F 1 
ur Lordſhip's anſwer, that receiving them would have been, © 


Knitting perſons without oath, nor introducing a new one, is their perſons ; 
WaRury to me, and therefore l {ha'l fay no more about it. they are the 
now come to the precedents (4) which have been left me; creaturesof Cod, 


| 1 | . andotthef 
ut of Lee and Lee inthe Arches court and court of Delegates in ing a ve 1e. 
| » 


Ing and 1700 may be laid out of the cale. As for the note of and it would te 
lcaſe in the Exchequer from Mr. Bunbury, (an information a fin in us to 
Minſt Admiral Matthews) he is a very worthy man, but me- oak their per- 
50. | 

lt was urged st the bar, that the affirmation of Quakers could not be received by the judges 
out the interpoſirion of the legifature, to which therefore it was thought neceilary to have 
curſe, (4) It vie directed by the court, at the argument of this cauſe, that tle crove:2 
de ſhould be ſearched for inciAtments of Jcere, and inquiry be made ia the courts of a miroſte. 
1e ecdich. tical ccu. 33, whether Tees or Reati.egt bad deen damaged, and tie proecedegts 
def re the jadges. 5 
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vidence and Witneſſes. 
mory is a ve treacherous thing, and the reaſon giren there would 
ds >a and is a very bad one.—The laſt objection __ 
tioned is, that theſe Infide's are not liable to profecution for per. 
jury. This is not warranted in fact, for numbers of witneſſez 
are examined and read here who are under the ſame circumſtan. 
ces, and cannot be proſecuted, as all Chriſtians examined abroad 
becauſe perjury is local. All witneſſes examined de bene 7 
becauſe their depoſitions are never publiffied till after the death g 
the witneſſes. But really, as to myſelf, I do think that if any a 
theſe witneſſes had been examined in this manner in Englayy 
he might have been proſecuted, and a ſpecial indictment formed 
again him for perjury ; for 1 take it, that the words fu 
fer ſacroſande Dei Evangelia, are not eſſential in indictments f, 
Jury. and numbers of old books ſhew they are not, f 
21 eog. fo. 119. b. 120. F. 160, 161. and in other bos the 
indictments are, that the party was either ſworn generally or. 
Bito modo jurat, nor is that ſimilar to Cro. Eliz. 165. where th, 
wards were in the common form, but it did not appear that th, 
party was ſworn at all. The precedents of indictments again 
Tewws are ſo various, that I can infer very little from them —Ly, 
the whale therefore, the rejecting thele witneſſes would be de 
ſtructive of trade, and, I think, ſubverſive of juſtice, and attend 
ed with infinite other inconveniences ; and therefore | ſubmit it 
my humble opinion and advice, that as this caſe is circumſtan 

_ ced, the depoſitions of theſe perſons ought to be read. 
illes, C. J. As the ſubjeR has been already quite exhauftedh 
the argument of the Lord Chief Baron, I ſhould very willing 
content myſelf with only ſaying, that | am of the ſame opinic 
but as this caſe is of very great importance, in great meaſure nen 
and ſo many things of great weight have been ſaid upon ir, 
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will, I doubt, be expected I ſhould give my reaſons why | a "'Y 

of the ſame opinion, tho' in ſo doing I muſt neceſſarily to nec 

upon m_ things much better ſaid by my Lord Chief Bar, Chri 

otherwiſe am ſure I maſt ſay nothing. In order the bef that 
ter to coine at this queſtion, I ſhall fay ſomething in reſpec i » © 

the general queſtion, whether any Infidel in any caſe, or und Cri 

any circumſtances, may be a witneſs. If I were of the fan lire 

opinion as my Lord Coke, and thought an Infidel (I mean, a Infor 

he meant one who did t believe Chriftianity) could never bea have 
mitted a witneſs, I muſt be of opinion, that theſe depoſition Peel 
could not be read. On the other hand, if I thought every lud e,! 

admiſſible, I muſtbe for theirbeing read without inquiring ana fi Jide 

ther. But if I ſhould be of opinion, (and I ſhall go no farther] er 

ſome Infidels in ſome caſes, and under ſome circumſtances, max 2 

ul. 


admitted, it will remain to be conſidered whether theſe lud 
in the preſent caſe are ſo circumſtanced, and can be received 
legal witneſſes. The general queſtion Lord Coke has reſvi 
in the negative, and it is plain that by this word * Infdels 
meant Jews as well as Heathens, all who did not believe ! 
Chriſtian religion; the paſſages referred to in his other v0! 
plainly ſhew this; therefore Hawkins, tho' a very pains-takl 
man, is, I think, plainly miſtaken in his 2 N. Cr. 4 34. when 
underſtands him otherwiſe. I ſhall therefore take this for gral 
ed, and this, I think, will greatly leſſen the authority of L 
Coke. The counſel for the defendant ſeemed to miſtaie his 
ſon, for he did not go upon that reaſon, becauſe an Intidei co 
not take a Chriſtian = and the oath could not be altered 
upon this reaſon, tho a much worſe, that an Infidel is not, 

| «gas, as appears from what he ſays in Calvin's caſe, * ben“ 


Die ict and WV 11neſſes. 
them as with the devils, whoſe ſubjects they be, and the Chriſtian 


« there is perpetual hoſtility, and can be no peace. This notion, 1 
qhink, is contrary not only to ſcripture but to common ſenſe and 
humanity: and even the devil himſelf, whoſe ſubjects, 
he ſays, the Heathens are, cannot entertain worſe ſentiments than 
theſe; we are commanded not only to do good to thoſe of the houſ- 
hold of faith, but unto all men, and St. Peter ſays Acts x. 34 and 
35. Of a truth | perceive that God is no reſpect'r of perſons, but in eve- 
nation he that feareth him and worketh righteouſneſs is accepted of 
is. Coke was certainly a very great lawyer, but I think our Sa- 
riour and St. Peter in theſe matters much better authorities. It is a 
rery narrow notion, that no one but a Chriſtian can be an honeſt 
man ; God has imprinted in the minds of all men true notions of 
Juſtice and Inj uſlice. Virtue and Fice: and St. Peter ſays, that in eve- 
nation there are men that fear God and work Righteouſneſs, 
are certainly Fide digni. I will not repeat what is ſaid of this aſ- 
ſertion of Lord Cole by fir George Treby in the Sate Trials, Vol. 7, ro. 
(a), tho I think it deſerves every epithet he has befiowed upon it; () I muſt 
and I will add, I think when he talks in this manner, he a rs fake leave te 
more like a Jeſuit than a lawyer. I will ſay very little of the old ee nga 


books, Bracton, Britton, Cc. {mall weight is to be laid upon them, 9 
becauſe they are general Didums in popith times of bigotry, when 
we carried on little trade, except the trade of religion. Fortefeue, 
cap. 26. had not the preſent queſtion in contemplation, and onl 


Y is s conceit 


Chriſtians, 
no! to have 
Commerce 


with laſidels, 


meant oaths between Chriſtians.— To the aſſertion of Cale I will op- abſurd, 
e the practice of England before the expulſion of the Few's, when Monkihh, 


| | . 3 fantaſtical and 
t appears they were ſworn upon their own books (5), and the con- . 


ſlant practice in this kingdom ever ſince their return; for I do not ,.11 to De. 
believe there is one inftance where they have been refuſed to be ſworn mninm fe · da- 


upon the Pentateuch. I will likewiſe oppoſe to it the great autho- fur i= Gratz, 


rity of Lord Hale, in his 2 Hiſt. pl. Cr. 279. tho! it has been menti- (5) 1" provi | 
oned already, becauſe I think it has ſo much of the true ſpirit of Tbeſides 3 | 
Chriſtianity, that I ray ſay of it Decies repetita placebit. | take it, paſſages cited 


that althe the regular oath, as it is allowed by the laws of England by the clief 


is tachis ſacroſandis Dei Evangelii:, which ſuppoſes a man to be a baron] May- 


kit 0 5 l 4's Ed. 2 
Chriſtian, yet, in caſes of neceſſity, the teſtimony of a Jew, rad 2 5 


libro legis Moſaice, is not to be reje*ed, and is uſed, as | have been randa in Scac- 
informed, among all nations; yea the oaths of idolatrous Infide's ie, Mic. 2 
have been admitted in the municipal laws of many Linzdoms, eſ- - 3 28 
pecially / juraverint per derum Deum Creatirem; and ſpecial laws « Pear 
are inftitured in Sfain touching the form of the oath of Infidels. * a4 Scacra- 
Vide Covarruvias, f. 1. p. 1. de Juramenti forma. And it were a. 71m & 
rery hard caſe, if a murder committed here in England. in the pre-. % 
ſence only of a Turk or a Few, that owns not the Chriſtian religion, . er 
ſhould be diſpuniſhable becauſe ſuch an oath ſhould not be taken.. Ju: ſm: ſe 
which the witneſs holds binding, and canaot ſwear otherwiſe, and | 154m 
poſſibly might think himſelf under no obligation if {worn according n Racks 
tothe uſual ſtile of the courts of England. As to the quotation from 
C warruwiat, | will ſay once for all, that I do not lay any great ſtreſs 
upon the citations out of the civil law books, not only becauſe I 
think the cauſe does not want them, bit becauſe they are the par- 
tcular edicis in other countries, and only ihew the opintons of the 
legiſtators there, and what the laws of other nations are; and it 
8 admitted in our kingdom there is no act of parliament for this. 
he laſt anſwer I ſhall gire to this aſſrtion of Lord Coke, in 
Calvir's caſe, is in his own words, 4 In. 155. concerning the Fædus 
fein or Fœdus Commertii, which he ailyws may be ſtrieken between 
a Chriſtian Prince and an Infidei, Pagan, and an Idolater; and I 
Cera: {hal 
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Evidence and Witneſſes, | 
ſhall leave him here, and ſhall now proceed to explain the nature 
ol an oath. If it were merely a Chriſtian inſtitution, as baptiſt 
the ſacrament, and the like, I ſhould admit none but Chriliang 
could make uſe of it; but oaths were inſtituted long before Chrif. 
tianiry, and are almoſt as old as the Creation. Juramentum, accord. 
ing to Lord Coke, (3 Inſt. 165.) is nothing more than Deus in tef- 
tem vocare, and therefore nothing bur the belief of a God, and that 
he will reward and puniſh men for their actions, is neceſſary ſor 
this. It would be endleſs to cite the places in the old teſtamem 
where mention is made of taking oaths upon ſolemn occaſions, 
ſhall therefore only refer to Gen. xxvi. 31. xxxi. 53. Numb. xxx. 2 
Pſ. xv. 4. From the paſſages in the new teſtament it is plain oaths 
continued to be uſed in the ſame manner; the nature of an oath 
was not at all altered, only the obligation to keep it grew much 
ſtronger. St. Paul ſays, (Heb. vi. 16.) An oath for Confirmation is @ 
end of all Strife, and we have a r>markable inſtance in Mat. xi. g. 
and the ſame is repeated Mark vi. 26. which ſhews what regard ex 
wicked men paid to an oath, that Hero, tho he was exceeding ſix. 
ry to deftroy the Baptifl, nevertheleſs. for his oath's ſake, commanded hi 
head to be given; and I cannot help taking notice of what is ſaid by 
Ladtantius, that ſome in his time who were not afraid even of com. 
mitting murder, when they were to be purged upon their oath, 
durſt not deny the fact. In profane jan] took. we (hall find pre 
much the ſame account of an oath; it appears in Homer that nt 
only his heroes, but even his Gods, whom he reckons as deities u 
der the Supreme, frequently confirmed their promiſes or threa:ning 
with an oath, and they were then reckoned inviolable. Hefiod, 1 
1 his poem called Dies, ſays twice, horrible and dreadful punithmen 
| | attend perſons who break their oaths. Hieracles, in his commen 
rary on theſe, ſays, an oath was looked on as one of the moſt ſolem 
| acts of religion. And Tully always ſpeaks of an oath with th! 
„ higheſt reverence, and as the ſtrongeſt obligation. Refers alſo 
| Fe Grotius de jure Belli & Pacis, lib. 2 ch. 13. F. 1. And Tillotſon, Vi 
I. P. 241. The Apoſtle ſpeaks of it as the general practice of man 
kind to confirm things by an oath, in order to the ending of di 
ferences; and indeed there is nothing that has more univerſally a 


* tained in all ages and nations in the world. It is very plain, ther erid. 
| | fore, that the ſubſtance of an oath has nothing to do with Chriſu me 
| nity; the form of an oath hath been ſince varied, but ſtill rhe ſi G 
| ſtance is the ſame, which is no more than this, that God in ! rea 
| them is called upon to be a witneſs to the truth of what is ſulWſiigio 
| rot. ubi ſup. F. 10. The kiſſing the book, or the feer of the pril ncit 
| is not part of the oath, but only ceremonious; the ſwearing v Pain 

is material in all of them, is the taking God for witneſs. Mor. ii Cod, 

21, 22. Whrſo ſhall ſrear by the temple, frwrareth by it and ly ion 


that dævellethᷣ therein; and he that all favear by Heaven, ſrrearetnW)ury, 
the thrive of God and by him that Jitteth thereon. Chriſtianity is ae 
deed part of the law of England, but it does not therefore fo elle 
- that the admitting the oath of an Heathen is contrary to the law Bar 
- Ergland. There is as little weight in the otherarzument, thatano: i wer 
- Cannot be altered but by act of parliament, 2 Inj. 479. 3 Inst. 1 
which plainly relate to promiſſory carhs and oaths of oH, not cle 
ic oal/is taken by witneſſes. As to the caſes where a judge alle 
whether the witneſs was a Chriftian, and where two witnelles ue 
refuſed for not being ſuch, nothing can be inferred from thel 
as it does not appear that thoſe facts aroſe in a ſores 
country, and that it was inſiſted that there was any nec! 
Haring therefoze ſhewn, that | think ſuch Infidels, who belle 


Evidence and Witneſſes, 


u God, and that he will puniſh them if they ſwear falſly, in ſome 
aſes, and under ſome circumſtances, ought to be admitted as wit- 
ceſſes in this tho” a Chriſtian country, but that one, who has nor 
{ach belief, cannot be admitted under any circumſtances. I pro- 
ed to conſider this particular caſe ; — I indeed difagree from the 
uta 2 Roll. Rep. 346. that upon trial of a thing beyond ſea the 
eftimony of a public notary there is good proof; and Ley Chief 
ſuſtice aid that ſuch proof as they beyond ſea will allow, we will 
allow, for God knows then ſometimes we ſhould have ſtrange evi- 

Nor can [ entirely agree with the refolution in (o. Ja. 
42, as I do not think in that caſe the certificate of the cohabiting 


opether ought to have been received as evidence : our law never | 


amitting a certificate of a matter of fact, nor even of the kin 
himſelf, nor is it the beſt evidence the nature of the thing will ad- 
mit. do not think the ſame credit is to be given to an Infidel 
witneſs as to a Chriſtian one, who is under ſtronger obligations to 
ſpeak truth, and therefore this ob jection goes to the credit; but 
diſtinction between the competency and credit of a witneſs is a 
known diſtinction, and many are admitted as competent to whoſe 
credit there are objections. An examined copy of a record is good 
widence, but if the record itſelf is produced and varies from it, that 
will be ſtronger evidence. hat I have ſaid as to the general 
queſtion, plainly ſhews my opinion of the preſent queſtion, which 
—— | ſhall be very ſhort upon. Ir is admitted this is a mer- 


te agreed it is greatly to our advantage to carry on trade into 
foreign countries in habitedby Heathens, and particularly into theſe 
countries. In this cafe by the defendant's own act, his flying out 
ef the Eaſt- Indies, the plaintiff loſt the advantage of his ſuir there; 
he had but one remedy, and that he took. No one will ſay he 
had not a right to bring his ſuit here, for tho' there was an old 
notion that even an alien friend, eſpecially an Infidel, could not 
ſue in our courts, this abfurd, wicked and unchriſtian notion, God 
te thanked, has been long ago exploded. If he be at liberty to 
bring his ſuit here, it follows he muſt be at liberty to produce his 
evidence, and if he produces his evidences, they muſt be npon oath 
ſme way or other lt does appear that the witneſſes do believe 
a God, and that he will punith them if they ſwear falſly. I do not 
greatly rely upon the books that give an account of the Gentou re- 
igion, (authors that write of things fo far diſtant have ſeldom ve- 
ncity enough to be depended upon in courts of juſtice); bur it is 
plain, from rhe certificate ſelf? chat they believe and worſhip a 
bod, and have prieſts for that purpoſe ——The remaining objec- 
ton is, that theſe witneſſes will not be liable to be indicted of per- 
ry, not being ſworn ſuper ſacroſanfa Dei Evangelia, and therefore 


irre not under the ſame obligations to ſwear true as Chriftian wit 
x refles ; but [ think this has been fully anſwered by my Lord Chief 


; Wl Baron upon two very plain reaſons: firſt, that it appears theſe 
Wl vords are not effential parts of the indictment. Secondly, that 
16 this argument, if it proves any thing, proves too much; as mul- 
utudes of perſons who mult be examined, and have been fo, are 

liable to the ſame objection. From what I have ſaid, it is very 
Pain that I think theſe depoſitions ought to be read in evidence. — 


ntirely with the opinion already declared. Without entering 
particularly into the nature of this religion, I do apprehend that 
this return proves that theſe witneſſes are of a reiigion. All reii- 
gion muſt have for its foundation the belief of a God, __ 
EA | ie 


antile affair, tranſacted in a foreign Heathen country; it muſt 


Lee, C. J. There remains but very little for me to offer, as I do agree 
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fa) See in 1 &. 
N „ 

a wife, for 
neceſſity, ad - 
mitted againſt 
her huſband: 
but that con- 
tradict ed in 


be no doubt bur chat a ſignature of the notary public would be ei 


- 
* 


agreeable to the general rules). Indeed, in caſes of treaſon, Id 


however, in civil caſes, it has been allowed not itliſtanding, I 


Sie Y. Raymond before, 2 Roll. Rep. 346, which, with ſome emendations and d 


- muſt be conſidered under reſtrictions. I have a little doubt uh 


Evidence and Witneſſes. | 
belief of future rewards and puniſhments ; and tho a man ma 
have a very confuſed notion of ſuch a being, (and it is very gig. 
cult to form an adequate idea of God) yet it is ſufficient, for this 

urpoſe, to have an idea of his relative nature. I mean with te. 
f to the relation mankind feel in themſelves to him, as depend- 
ant creatures upon ſome ſuperior being, whois the foundation ofte. 
ligion;and confining ſuch abeing as having dominion over them, to 
whom _ are ſervants, whom they worſhip and adore, as it i 
repreſented by as great an author as ever lived in this country, Sir 
Iſaac Newton. apprehend that the rules of evidence are to be 
conſidered as poſitive artificial rules, framed by men for thei: 
convenience in reſpec to the tranſaction of buſineſs in courts of 
juſtice z artificial rules they are, founded in general upon very 

ood reaſoning, and for the moſt part good; but there is one rule 
— eternal, immutable, which never can vary, the rule of m. 
tural juſtice; and I apprehend theſe rules of evidence are und: 
proper circumſtances, and upon proper occaſions, to give way t; 
that. This appears to me to be a caſe that is to be conſidered ig 
that light, a caſe where the general rules ought to be receded from. 
And the conſideration of the rules of evidence in this way, is inall 
caſes ſuited to the laws of England which admit the breaking in up 
on the moſt general rules, even thoſe, that a party intereſted car 
not be received as a witneſs, hereſay evidence admitted, or a wit 
received againſt her huſband, (in Queries rouching foreign inquiri 
and commercial matzers, the rules relating toevidence are not quit 
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* 


not apprehend that a feme covert is a lawful witneſs againſt h 
huſband. Sir 7. Raymond 1. 1 Hal. Hi. Pl. Cr. 301 (a). 


SEED RAE. 


= 


Ca. Abr. 226. See Shin. 647. All theſe rules give way to necel 
fity, and that not abſolute, but moral and preſumed. So 2 Ri 
Abr. 186, ſhews a difference of evidence touching the ſame fad 
when it concerns different perſons.— l would refer to the caſe cit: 


ſervations, may, I think, be reckoned as law. I would ſuppl 
this caſe; it is well known that by the laws of France contracts a 
often made before a notary publick, and no other perſons preſen 
in which caſe no other evidence is required. Suppoſe a queſt 
{ſhould ariſe here concerning ſuch contracts, I ſhould think there: 


dence, and would authenticate the act, tho' by the lay 
of our country, no Tach certificate or teſtimonial is 

be received. Indeed the expreſſion afterwards, * ſuch proof : 
they beyond the ſea will allow we will allew,” is too general, u 


me ſtill concerning the caſe in Co. Jac. 542, tho that was theop 
nion of the judges at the trial at bar, where they did receive a & 
tificate from Urrec/t of the marriage and cohabitation. There 
caſe in Crs. Ch. 365, which does feem more reaſonable, and I ſhou 
think rather the law, where it was held that a certificate und 
the ſeal of the town where the outlaw was reſident was not all 
able, without oath of the truth thereof; the allowing it the? 
going further than we ſhould do in a trauſaction ariſing here; 
Tis ſeems a right opinion, Ithigk now, as to the courts conf 
ing themſelves to the local rules of the place wherein the! 
ariſes.—I think there are cafes in equity that ſhew plain)y, ! 
that is the rule, Prec. in Chan. 207, 208. : Will. Rf N 
When the inquiry is in relation to a foreign tra- ctiæn, be 


Evidence and Witneſſes- 
h conform as much as they can to the laws of that country; fo 
new iſe in commercial matters. in an action of Trover, Skin. 640. 
(amb. 366, 367, and in the common inſtance where porters, bro- 
ters, Cc. are admitted as witneſſes, when, preg. there might 
wave been other witneſſes had; which are all departures from the 
ral rules of evidence. It would be much more equitable 
io determine that a Pagan ſhould nat be able to ſue in theſe courts, 
han that when he has done ſo, he ſhall nat be allowed to produce 
kis witneſſes. I think theſe ſeveral witneſſes do appear to us un- 
Jer the religious tie of an oath adminiſtred to them in the moſt ſo- 
emn manner, in the way moſt uſual among them. This is a 
mnſaRion ariſing in that country _ and the defendant or his 
repreſentatives have forced this perſon to an „egen, to this 
court for juſtice ; he would have had an undoubted right to this evi- 
dence in the court from whence the deſendant withdrew himſelf, 
ind he ought not to ſuffer by that; therefore it appears to me to 
te diſſonant to natural juſtice to deny this evidence. And as to 
what has been mentioned in reſpect to a temporal remedy in cafe 
of peury, that is not a ſufficient reaſon; there can be no puniſh- 
nem upon the witneſſes on either ſide, they being all out of this 
lingdom ; and in the ſtat. 10 & 14 Car. 2. ch. 11. ſed. 29. in the 
aſe of cuſtoms, there is an introduction of foreign evidence, 
ad the examiration of witneſſes beyond ſea admitted as if it had 
wen via vice in court. Upon the whole, therefore, | am v 
clear of opinion, that in this caſe theſe depoſitions of theſe 
who 4 appear to be under this religious ſanction, and 
zbere all the witneſſes are upon the ſame foundation, that theſe 


aliged to my Lords Chief Juſtices, and my Lord Chief Baron, for 
heir learned advice and aſſiſtance; and as I concur intirely in opi- 
non with them, and they have ſupparted that opinion with ſuch 
Wrong arguments and reaſonings, I might be excuſed from entering 
io the argument of this cauſe; but as it is of great expeQation 
ad conſequence, and may be a precedent in other caſes that may 
uppen, it may be expected I ſhould give my reaſons for my opi- 
nion; and J muſt beg the indulgence and excuſe of my Lords here, 


nicularly entered into by them, and was not ſo neceſſary for my 
Lords to enter into as it is for me, the particular objections as to 
the inſufficiency of the commiſli»n, and the certificate of the 
mmiſlioners; and theſe are two. Firſt, that it does not 
urſue the directions of the order made by this court. 
Secondly, that this certificate is not ſufficient in ſubſtance. 


quired by the order; firſt, that the commiſſioners ſt.ould certify in 
hat manner the oath has been adminiſtred, and that is admitted 
d be complied with. The next is, that they ſhould certify of 


hey were perſons who have profeſſed the Centou religion, withaut 

enifying what that religion is. The counſel for the defendant go 
pon a wrong conſiruGion of the order; a particular certificate of 

be religion of the witneſſes was not required by the court, and 


athe world are deſcribed and known by particular denominations ; 
he Chriſtian, the Tewi/h, the Mahommedan, the Perfian, the Gen- 
207 Banian, which is the ſame five of theſe religions the beſt hiſ- 
dies of the ſeveral countries are evidence in law. Sce 1 Salb. 251. 

| —. This 


; ought to be received ——Hardicke, C. I am extremely . 


fl take up their time in repeating what they have ſaid ſo much 
better. 1 ſhall begin with taking notice of what has not been ſo 


- —— 
> 
q * 
— — 


With regard to the firſt, there are two particulars re- 


hat religion the witneſſes are; and they have only certif ed that 


ould by no means be neceſſary or proper. The different religions 
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take notice of what ſome learned divines have ſaid upon it. Biſhq 


dicious book, 1 Prel P. 3. when he is explaining Quid ſt Jura 


| Moſtic diſpenſation, and has received no alteration from eithe: 


divine revelations, as to the conſequences of keeping or breaking 


oxerthrows his definition, and takes away the foundation of | 
All other writers in divinity, morality, the law of nature ornation 


on this head were very numerous. Puffendorf, 4 6. ch. 2. fed. 
336, is very ſull to this purpoſe, and lays it down abſolutely, tha 


Evidence and Witneſſes. 
This holds 2 fortieri in matters relating to a foreign country. 
general the om of my direction was that the cour: eat * 
ormed whether the witneſſes believed a God and a Provides. 
this fully appears by the beſt hiſtories of this people and of their 
religion. I wouldonly mention Mr. Lord's account, who is an Ezpl:þ 
clergyman, and reſided in the Fafi-Indies, in his diſcovery af the 
ſect of the Banians, in the 6th Vol. of Churchill's collection, P. 204 
among the eight precepts of this religion, which is the ſame 3 
the Gentou, he mentions theſe, P 315, the third, thou alt di 
-obſerve the times of devotion, thy waſhings, Tor ſhipping and prayer 
10 the Lord thy God, with à pure and upright Reart, The tuurh 
then alt tell mn falſe tales, or utter things that be untrue, by whi 
thou mightefl defraud thy brother in dealings, bargains or contrad, | 
this cozenape to work thy own peculiar advantage. The firſt impom 
a belief of the bei a Gnd and of his providence; the latter cy 
ries almoſt the ſenſe of the nimh commandment in the deculozy 
Beſides this, the certificate ſpecifies that the oath wa#4merp:.., 
to each witneſs roſpectively, and that oath concludes /o ef mc & 
-which amounts to a declaration of each witneſs of his own bele 
of a Deity. Theſe objections being out of the way, the uaz 
open to the general queſtion, which, I think, depends upon tut 
. conſiderations: firſt, whether the oath theſe witneſſes haue taker 
is a proper obligatory oath according to the general notion of 
Secondly, whether upon the ſpecial circumſtances of this particy 
lar caſe, their depoſitions may be admitted to be read confiften! 
with the rules of the law of England. As to the firſt, whether th 
oath theſe perſons have taken, reſpec being had to their religicr 
be a proper obligatory oath according to the general notion of: 
oath. I thinkitisplainthar it isſo. This ſubject has been ina mam 
exhauſted, and therefore I will not enter into it at large. I will oc 


Sander fon, in his book De Juramenti Obligatione, which is a very iu 


mentum, after laying down T ully*s definition of it, brewiſſima e/ il 
Ciceronis ; eff inguit jusjurandum affirmatio religioſa, gives us his owt 
pleniorem juramenti difinitionem. Siguis defideret fc eſto; jurann 
tum eft atius religiaſus in qua ad confirmandamrem dubiam Deus t:ii 
invucatur. An oath follows from the principals of natural religion 
was in being and uſe in the world antecedent to theChriftianor er 


except as to the external form of it, and the tlearer light from thel 


ſuch oaths. This is contradicted that I know of by no writer, ex 
cept Lord Cole, who has inferred the word Chri/tian in his ver) 
definition of an oath. 3 Inft. 165. An oath is an affirmation tr dt 
<< nial by any Chriſtian, &c.” and in this all writers are againf him 
and the law of England in the admiſſion of Jets. This inte: 


or any other ſcience relative to this ſubjeR, are againſt him. Citation 


an oath is to be taken according to the religion and perſuaſion" 
the witneſs taking ſuch oath. Biſhop Sanderſon, 1 Præl. P. 4. Que 
autem fit aus religioſus conſtat prim? ex authoritate ſcripture. Deut. V 
1.3. Ubi Maſes ita populum alloguitur : Dominum Deum tuum ti mel is. & 


7 


Evidence and Witneſſes. 
it ſrwies & per nomen ejus jurabis. Conſtat ſecund; ex conſenſu 


populorum, apud quos, etfi unius nature lumine ducerentur, 


„ haberentur, jurijurando tamen ſoli, non al:a de cauſa quam quod 
r tat ſacra ſacerrimum quodammodo eſſet, peculiari quodam jure 
i nomen remanſit. Iwill only take notice of another paſ- 
or two from T:/ht/-n, in his ſermon upon the lawfulneſs and 
ligation of oaths, tho in popular diſcourſes of this kind ſtrict 
rences are not always to be drawn, but the archbithop took 
icular pains, and was more than ordinary exact in what he 
on this ſubject, and has made it more ſcientilical than diſcour- 
«of that kind generally are. His text is Hcb. vi. 16. An oath for 
ion to them is an end of all ſir ſe, (which does ſeem to relate 
the delatio juramenti, where the party's own oath was taken); 
ſage I refer to is the very firſt ſemtence in the ſermon, (S. 1. 
239):heobligarion of anoath, which is ſo args for the main- 
ner of peace and juſtice among men, yi 2-9 wholly upon the 
ſe and belief of a Deity; and in P. 241 © 

fpoſile ſpraks 7 it as the general practice of mankind to confirm 
75 by an 04t. 
ed there is nothing that has more univerlally obtained 


more time in citing on this head. As to the nexr 
m7, what has been men: ioned of the external act or c2remony 
ading the oath taken by theſe witneſſes, (the Lrxymen touchin 

feet of a prieſt, and the prieſt's touching his hand) I will not 
rer into the particular objections, which, I think, are of no 
ght with ai 29 to the grounds, my lords and judges and I 
all go upon: all writers laying it down that theſe out ward rites 
1 ceremonies are not of the e{fence or ſubſtance of the oath, but 
nabe ad libitum; ſo ſays Sænderſon in his 5th Frælidion, and Tillit- 
in the ſermon l have cited, (P. 245.) All that is neceſſary ap- 
as in the preſent caſe, an external act, which is n=ceffary to 
ke it a corporal th. I now corae to the ſecond conſideration, 
(her upon the circumſtances in this particular cafe theſe de- 
tions may be permitted to be read conſiſtent!y with the rules of 
law of Englund. The judges and ſages of the law have always 
d it down that there is but one general principle and rule of evi- 


lure of the thung wwill admit cf. I know of no other principal rule 


of fact are to be proved by witnelles not imtereſted in the facts, 
auſant and preſent at them, and upon a lawful oath. Theſe are 
& following upon the general principle, but by conſtant practice 

allowance of the judges all theſe rules are broke in upon. The 
bunds and foundations on which theſe rules are diſpenſed with 
iy de reduced under two heads. Firſt, firid abſolute neceſſity ; | 
not mean a natural neceſſity to which things of this kind can 
er be reduced, but what is called ſo in moralibus del civilibus. Se- 


KW the uſual and ordinary tranſactions among men. For the lirli, 
id neceſſity.— If writings have ſubſcribing wirneſſes, the: 
ull be produced, but if they be dead, proof uf the ſigning ſhall 


admitted. In a ſuit concerning ancient cuſtoms, hear-ſay evi- 


evidence. If an inſtrument be not found, and there is evi- 
Ke that it did once exiſt, and is loſt, you may prove the con- 
15 another way; and in what other vv ay: If there be a Cory, 


iin ſemper eft habita juramenti religio, & quum plurima ipfis 


66 — 


that firſt Fol. he ſays, 
in order to the ending of differences; and 
all ages and nations of the world I will not ſpend 


ace, which is this, tar the bet evidence ſhall be given that the Ilaxin. 


evidence. In conſequence of this, generally ſpeaking, all mat- 


kaly, A neceſſity inferred or preſumed from the nature of commerce, 


ne of a general cuſtom 18 legal proof, tho' in general hear-ſay | 
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with the rules of evidence, is preſumed neceſſity inferred from ; 


ted even upon particular facts; Of this there is a very ſtrong c 
from Panama to Cadiz; the ſhip came to Europe with the #| 
Vigo, and was burnt there among others; and all this was prove! 

good evidence upon the point of deviation. In this caſe hear 


might have been ſaid, you may produce witneſſes who were abo 


the king in a capital caſe, (a hardſhip, - Lord Coke ſays, 3 nf 
unſupported, that he knows of, by any act of parliament, anc 


_ ariſing in a foreign country, that of the Great Mogul; the reliꝗ i be 


be of the religion of the country: it is the like kind of nect 


per han the plaintiff being a witneſs for himſelf on the fro 


Evidence and Witneſſes. 


ie muſt be prodced, (of this there is a ſtrong caſe in 1 Med. 4.) if the 
is no copy then it may be proved by witneſſes viva voce, that 
the law for neceſſity admits that which of all things it does moſt a 
I mean parol evidence of deeds. The other ground of diſpeng 


mercial affairs and tranſactions of merchants, which comes nex 
to the preſent caſe. Under this head are the caſes of ancient de. 
or thoſe thirty years old, (or, as it formerly flood, forry), f. 
deeds are read without proof of the execution or hand- writ 
the witneſſes, becauſe it is preſumed in ſuch a length of time 
only the witneſſes, but the perſons acquainted with their hand- 
ting, may be dead, or not to be found. A tradeſman's books, 
by his ſervants, are admittedasevidence of the delivery of the 900 
only upon a preſumed neceſſity. So the plaintiff, in an action u 
the ſtatute of Hue and Cry, is allowed, as a lawful witneſs to oy "lb 
himſelf robbed. In theſe caſes there is not an ab/olute neceſi 4 
but only a preſumption of 3 and in the laſt the judges y 
reſumprion of neceſſity only admit a party and a perſon intent 
in the event of the cauſe. Thus hear-ſay evidence has been adn 


that of Campowerde and Gideon, Now. 16. Mich. 2 Ann. at Cu 
before Lord Holt, im an action upon a policy of inſurance. The 
fendant had inſured one of the Spani/A Galleons and her ca: 


and for fear of the enemy changed the voyage inſured and cany 


hear- ſay evidence, which was admitted by Holt, forthe neceſliry, u 
evidence was admitted; yet there was not abſolute neceſſi:y, fol 


Flota, you may have a commi ſſion to Spainte examine them; yet theſe pc 
bilities did not prevail. 1 will mention one inſtance more; bel 
the ſtatute 1 Anne no perſon could be ſworn to give evidence aga 


author, book, caſe or record, bur ſo it was); therefore, that 
party might not be deprived of his evidences, the judges he 
them upon no oath at all ——To apply what has been ſaid to 
Preſent caſe. The cauſe of ſuit here is a commercial tranſad 


of the country is Heathen ; the contract is admirred to be ou 
among Heathens, and ſuch the plaintiff is admitted to be. Fr 
theſe cirumſtances it is a common and natural preſumption, 
many of the perſons concerned and privy to the tranſaction ſhe 


which Hale mentions (before the general practice of admi 
Fews) as in foreign contracts between merchant and merch: ury 1 
which is this caſe, which are many times tranſacted by Je 
may ſay by Heathen brokers ; the teſtimony of a Jew, I m bur c 


of a Heathen, is not to be rejected, an is ufed, as l have beef be 


formed, among all nations. The preſumption here is ir: n 
than that for the admiſſion of a deed after r/irty years, with" ad. 
proof at all; ftronfer than that for the admiilion of hear-ſ2) 
dence in the caſe of Campowerde and Gideon ; and much ns ta 


ue and cry. Beſides, this contract being made in a foreign ., the 
try, the parties muſt be preſumed to have entered in*5 it rot 


«tb 


ſ,pr5 
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obton that they might ſue upon it. Hence it follows, that if 
Gould reject this evidence in a mercantile contract, one 
the parties, by removing from the country where it was 
might deprive the other party of his evidence, contrary to 
ic he might be preſumed to have relied upon when he made 
bargain. —— This mult be taken to be the meaning of Lord 
Juflice Ley in that ſhort note mentioned already in 2 Rolf. 
6. That goes too far, and the obſervation made upon it 
he Lord Chief Juſtice of the Common Pleas is very juſt; but 1 
+ it is eaſily capable of a Hund ſenſe, and means only that 
I evidence as is reaſonably allwed in foreign countries flauld be 
4 here, becauſe otherwiſe, all faith and confidence between 
ans of different nations and religions, and by conſequence the 
amerce of mankind would be greatly obſtructed, if not quite 
troyed. This laſt deſerves to be a little more particularly in- 
d and.applied. As England has only a factory in thefe coun- 
s, the king's ſubie ds muſt have frequent occaſion to ſue in the 
s there z and therefore, if we ſhould not admit this evidence, 
will probably by a reciprocity of conduct reject our ſuits. 
Ls is agreeab!e to the genius and policy of the la v, nat only in 
-rts of admiralty bur of common law; and the ground of 
tis determined in Sir 7%. Raymond 47 3. Carth. 32. where great 
dis had to judgments in foreign courts. So marriages good 
ir own countries, ere good all over the world; and what is good 
of them there, is allowed here. As to the caſe in O. Vac. 
„ 542. as that caſe is ſtated in the book, if the certificate was 
wed not only in reſpect of marriage but cohabication, I do 
it is nt la v; and that the caſe ſeems to ſay that was the 
lence of it, but I am not clear whether the book means that, for 
s darkly expreſſed. 1 will put another caſe: ſuppoſe a 
en, not an alien enemy, as ſuppoſe this Nmichurd, ſhould have 
ght an action at common law, and the deſendant ſhould have 
here and obtained an inſunction for want of an anſwer, will 
one ſay the anſwer of ſuch a Heathen ought not to be received 
n ſuch oath as has been taken here? If ſo, then either the in- 
on muſt be perpetual, or the party muſt change his religion 
re he can put in his anſwer. So ſuppoſe Mr. Barker had found 
chund the Heathen here, and had brought his bill againſt him 
general relief, either he muſt change his religion, or the bill 
ſt be taken againſt him pro confeſſo ; this ſtrikes every body that 
ould be a manifeſt denial of juſtice, and thus far the defendant 
ziven jidgment againſt himſelf; in the proceedings at Calcutta 
drought a croſs-bill, and accepted the anſwer upon this very 
— As to the queſtion, whether indictments will lie for 
fury upon ſuch an oath, there is no occaſion for me to give my 
hon, bur the law is clear, I think, that in an indictment fer 
ury it is not at all neceſſary to lay the oath to be taken ſuper ſa. 
a2a evangelia ; 1 agree the ordinary form of indictments runs 
but certainly ir is not neceſſary, and the old precedents, which 
f better authority than many modern ones, are otherwiſe, and 
2 md» jurat, is certainly the beſt way of laying them. How- 
admitting, for argument ſake, that no indictment for perjury 
Kd lie, it is an objection that holds equally ↄgainſt all depo- 
Ds taken in parts beyond the ſeas, which are every day ad- 
ted, the crime of perjury being local. I am aware it may be 
{ that in theſe caſes the inability of maintaining an indictinent 
W nt ariſe trom tha nature of the oath itſeli, but from an ac- 
al circumfilance of the place, but that wilt :aae ne material 
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torney general, and I attended the trial; and I do not remet 


ſtated it to be a trial at bar. 


C4} If there 
ſhould appear 


to be any miſtakes or ow1ſ/ 07: in this long caſe, (vkich may pom̃biy happen by the 1. 2.7.8 
I hope the reader Will c xcuſ- aud correct tem. e N 


tion of the laws of the wiſe King Alphonſo King of Caft:!: and 


writers, that it has been the wi 


other objection was made, that this would be for the judy; 


of the plaintiff to be a witneſs for himſelf on the ſtatute of hu: 
cry, againſt the ſtrongeſt rules of law and reaſon, that a man 
not be a witneſs in his own cauſe. 


_ caſe, andafford fo little light in it, that 
the caſe ofthe Eaft-India company and admiral Matthenvs, ſe 


further. 


Evidence and Witneſſes. 


difference, as the place always appears upon the return  , 
commiſſion, and the court is bound to take notice of it. AN 
objection was made, in anſwer to the obſervation that oath, off 
kind were admitted in foreign countries, and particularly in j 
that there were poſitive laws for it in Spain of the nature of oy; , 
of parliament, as there are not here. I would not be poſi 
upon this queſtion, but, as at preſent adviſed, I take that 9 
otherwiſe. Selden, in his book de Synedriis, cites Leys de la par 
which appears to be what is called Alphonfini, that is, the cul 


ragon ; now I happen to have that book ; my edition of it is | 
publiſhed by the univerſity of Alcala in 1542, and I think it 
pears by that, that this was nota poſitive law eſtabliſhed by k 
bun; but only what we ſhou!d call here common law, colled 
and authenticated by him; his words are (partit. 3. tit. 11. c. 
p. 180. and again c. 21. p. 181,) the Moors have their parti 
oath; this form of expreſſion ſhews rather this was a collect. 
what was practiſed before, than a new poſitive law. This fil 
directly with what is mentioned 1 Puffendorf, Stair, and 

dom of all countries to acc 
modate the oath to the particular religion of the parties, reſen 
to the conſcience of the perſon who is to take rhe oath — 


alter the lay ; but on the grounds upon which I go, it is not; 
ing the law, it is only expounding what the law is, which is 
proper office of judges ; it's no more an alteration than the 
admiſſion of Jes was, not by far ſo much as the firſt adm 


| As to the precedent 
have been left with us, they are ſo little 1 to the pr 
ſhall only take mi 


Mr. Bunbury; that was an information filed by me when lun 


what he ſtates of the other judges being ſent to for their op 
nor do I kno how it could be done. Parker, C. B. li 

—— [arg wicke, C. I take it v 
fore Lord Chief Baron Eyre only, in which cafe there cu! 
going of the j uage 12 the other courts, for that would be ad;5un 
court. I think it fo uncommona thing, the ſending one jul 


the others for their opinion, that I think I could not have for 


The evidence there was rejected, becauſe the Heathen was 4 
to be ſworn upon the bible, and therefore, there being m p! 4 


way of ſwearing him, he was rejected; I took that caſe to 

—— Therefore, upon the whole, I intirely concur 
my Lords Chief Juftices, and my Lord C hief Baron, that up? 
ſpecial circumttances of this particular caſe (and 1 carry it n 
ther) theſe depoſitions may be permitted to be read, conſt 
with the rules of the laws of England. And therefore orc: 
they be read. ——Cauſes after Hil. 18 Ges. 2. Feb. 23, 1744, 
chund and Barker (a), MS. Rep. Ath. Rep. 21. pl. 10. 


'B, 


Evidence and Witneſſes. 41 

| What will be admitted as Evidence et ccont' (a) ;— Ac ot 
And herein of preſumptive Evidence. dead 2 read 

: to prove bis 

age at the Fleet, in conß rmation of other evidence, tho“ taken hefore a ſurrogate, 10 cvſe 

n court. 3 Mar. 1716, Sacheverell v. Sachevercll, before the d: legates. 1 Str. 3e. — fer 

ol Rep» 67 5+ When the probate of a will of Lands may, or may not be reid Curb. 6 — 

bill for tithes a former decree was refulcd to be read, becauſe rot proved to be touching the 

lands, or titles Bunb 184. (a) Jide Hearins, P. 495 (A). 

JLaintiff's own proof of defencant's contempt allowed. Mich. 

1669, Nurſe and Guillem, 2 Freem. Rep. 1 32. 

1 Depoſitions taken in a cauſe, whercin tcrart in ta is party, | 

not be read againſt the ifuc in tail (a). Hr Lord Keeper's opi- (a) Bet Nite; 

, Mich. 1702, Earl of Peterbarough and Dutcheſs of Norfolk, this was erten- 

in Chan. 212. | judicial, ard . 

| | the point in 

jon ; for the caſe at the tar was of tert for I fe, with remainder to Fi fon in tail; art! the de- 

jons were taken in a cauſc, wherein only tlie tather, tenaat for life, was party. 1. — MS. 

$. C. accord. Vide Ca. 5 thir page. | | . 8 : 

Where an eflate paſſes by the inrollment of a deed, (as in a p 

ain and fale) there the inrolled deed is evidence without fur- ? a K e : 

proof ; but, where the inrullment is oxy for /-fe cuftoc'y, there Lacy ait: 

mt, otherwiſe, than againſt the party who ſealed it, and all aud, S. C. 

ming under him, and ſv far it ſhall. Trin. 1702. Anon. MS. 147%, on que 


tion 2 rilings 


2 5 | | | | whether an in- 

ted ſhould be evidence without ſurther proof, this diſerence was taken, — 1 J. Aör. Eg. 

ba 5+ 8. C. but not S. P. Obs e | 155 

A ſettlement of 4. under which the plaintiffs claimed, being 2 Frecn. Res. 

| bur being proved in Chancery by the plaintiſſs themſelves 255. 8 > 

ty years ſince, who were not then concerned in point of intere/t, but (under the 
3 | 8 | 9 name of Lacy 

ſrce intitled by that deed, it was ordered that a co y of the Hiweft a , 

| houtd be admitted to be read at law, and alſo that the and Smurb.) 

claim under it. Trin. 1702. Anon. MS. Rep. 2 5 * Nos 

lt was agreed that depoſitions taken in a cauſe, where tenant more ſu iy Nated. 

liſe only was party, could not be made uſe of as evidence 5 

Per | 2 Freem. Rep, 

iſt the rever fioner or remainder man 5 and Lord Keeper declared 264. 1rd 

pinion, that Copoſitions taken in a ſuit, where tenant in tail Peter b, 

party, could not be made uſe of againſ/} the iſſue of tenant in tail, *** 2:3 Dat- 

: 3 | | 2 1 Cheſs of Ner fol* 
uſe he comes in by a title paramount, per formam dont; and 8 us "th 
' tenant in tail hath a power over the eſſate, and may diſpoſe -d ry. 
yet if „e in a bond binds himſelf and /is heirs, the iſſue in tal] 2. this Paze. 
bound ; but if tenant in fee is party to a ſuit, the depofitions 
nin ſuch a cauſe may be read againſt his heir. Eaſt. 170 3. MS. 


In fore ſpecial caſes the anſwer of one deſendant may be Anfcer of tue 

againſt the other. Jide Tit. Anſreers, Ec. P. 67. Ca. 3. de ſzndente read 

4. purchaſes houſes in B's name, but notruſt is declared. 4. 2 5 

and B. gives a declaration of truſt. This is good evidence 106. N 

e truſt. Per Lord Chan. Corufer Trin. 1716, in caſu Ambroſe , 

Ambroſe, 1 Will. Rep. 321, 323. 5 

Exemplification of a ſentence given in Holland ſhall be read 

dence here, to ee that ſuch ſemtence was given Here, but 

rther. Mich. 10. Ges. 1. in Canc', Ann. 9 M1. 66. 

A bond for performance of articles, tho' cancelled, was made 

thibit, and allowed as evidence, to prove the execution of the 

&, the limitation being inſerted, and recited in the condition 

bond. II. I 12. Geo. 1. Anon. C. db. Eg. Rep. 183. 
e 10. The 


tits depoſitions ſhould be read to prove the deed, aitho' they Vl. Abr. Ef. | 
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10. The rule of evidence is the ſame in equity asat law; the 
evidence of Surrenders, or title to a copy-hold, is the court +; 
copy of it, or it muſt appear they exiſſed once, and are lf, is, 
ſo make way to go into parol evidence. Per Lord Chance, 
caſu Andrews and Waller, Hil. Vac. 1733, 6 Vin. Ar. 237. fl ,, 
An infant's 11. An infant's anſwer cannot be given in evidence aguy} 
anſwer by bis becauſe it is not the infan''s anſwer but the guardian's, uh 
guardian is nw ig ſworn to it, and not the infant. Fil. 1733, in the caſe of] 


dee Faak e and Bend, id o 3 Will, Rep. 237 


infant is not ſworn; and it is only for making proper parties, bid. ina note by the «diy, 
Carthew. 79 | | | 
Rut Lord Tal-. 12, The anſwer of a feme covert, no evidence againſt her 
Zot wouldnet Band. Ibid. 238. 
v in 

| — S.. might be read againſt the wife, when d f overt er rat. Ibid. 238, in 8 c 

13. A deed was executed, and altered by conſent of partir, 

then re- executed; and per Cur", this deed cannot be given ins 

as a neu deed, unleſs it be ſtampt afreſh, becauſe the allem 

cates the whole deed. 8 Geo. 2. and Lee, in canc, f 

14. Thomas Calvert, ſeiſed of lands in fee, had iſſue tu 

James and William, and one daughter E. In 1704 he more; 

premiſſes to deſendant, and died; and Janes went beyond ſea an 

never heard of —Afterwards E. with her huſband conw1s 

equity of redemption to the plaintiff, who brought his ti! 

deem, and the only evidence of James's death was fris ab n 

1704, and his not being heard of. Talbot, C. held this 8221 f 

to intend his death, eſpecially in the caſe of a mortgagee, . 

only a conditional intereft in the land, and cannot be rec 

without paying principal, intereſt and coſts. Upon ſuch 

redemption was decreed to the plaintiff. Hil. 8 Geo. 2. 17; 

ten and Cookſon, MS. Rep, CO I 

15. A bond or mor:gage is prims facie a good evidence of: 

bdut where-ever there are manifef? ſigns of fraud, the oblige: 

(a) And tho ſuch caſe, ought to prove actual payment of the money a 

he may 3 1734, per Lord Chan. Talbot in the caſe of Pidadocſ and Br 
thereby to oe 3 Will. Rep. 288, 289. 5 


ſome part of the Lo 5 
money really due him, for want of being able to make ſufficient proof, this is but a juſt pr 
of him for the ſraud, which be plainly aprerrs to have been guilty of, and will be 255 
| couragement to others frm committ ng the like. 7 Lord Chancellor. 151d. 289. 


16. Where a bond is given, and no intereſt appears u 
been paid for 2enty years thereon, it is reſumpt. ve evicex 
the bond has been fatisfied, unleſs ſomething appears to als 
(5) The pro- length of time (3). Per Lord Chan. Talbot, who ſaid this v 
ducing a receift rule. Mich. 1735, Humphreys and Humphreys, 3 Will. Re 
for intereſt | | 
evithin twenty 96. | 3 
years, indorſed on the bond by the obligee, (tho the time ven ſuch receipt was writtenand 
«41d nt appear, otherwiſe than by the indorſement itſelf) has been held ſufficiert to tke 
preſumption of payment. 16:4. 297. in a nete by the editor, vl o cites the caſe of /e Lud le 
| Ve dear;e, in parliament, Feb. 1; 30, upon a writ of ei ror from the Exchequer chamber: 
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In what Caſes parol or collateral Evidence fhall be ad- Evidence ad- 


i miteed that 
mitted. mig t have 
| ; been produced 
at w. Bunb. 156. Patrol prooſ adm tted to prove the intentof a note in writing. 14:4. But 
1 evidence not admitted to contrad'Q the plain words of a will. 2 Str. 1261. 
Ollateral proof ſhall not be admitted againſt the expreſs 
( words of a will, but the intent of a truſt may be ſupplied 
roof. Per Lord Chancellor, Eat. 1680, Chamberlaine and 
aberlaine, 2 Freem. Rep. 52, 53. 
Where the ſurplus is not diſpoſed of by the will, parol evi- 
re may be admitted, to ſhew that the teſtator intended to give 
ſurplus to his executor, it being only to rebut an equity, ariſing 
implication in favour of the next of kin. Hil. 1709, Lady Det- 
y Granvile and Dutcheſs Dowager of Beaufort, 1 Will. Rep. 114, 


| Parol evidence, when concurring with the conveyance, and 
to rebut a pretended reſulting truſt, ſhall be admitted to ſhew 
intention of the party. Per Lord Chan. Cooper, Mich. 1709. 
olugh and Lamplugh, 1 Will. Rep. 113. — Vid: P 430. 
Parol evidence admitted to prove the intention of the dev iſor, & 5: „ 
doubtful. 13 Feb. 1710, Dockſey and Docſſey, 8 Vin. Abr. 5 "= ax 
|. pl. 24. 5 | | | | 325 8 Vin. Abry. 
A deviſed particular lands to his executors, to be fold for pay- 19. pl. 25. 
u of all his proper debts, and gave direction to the perſon who Gale _ * 
the will, to give all his perſonal eſtate to his executors; but, Th Fc * 
miſtake, that was omitted, tho' proved by the perſon who drew and P. A: ta 
will. Harcour:, C. deereed the executors to account for thet'e parol evi- 
onal eftate, ſaying, he muſt conſtrue the intent of the teſtatorLence of the 
of the words of the will, and not upon parol evidence. Mich. — * 
4m, MS, Rep. = wy | | tie wit Ms 
| FOR: | | cited Little- 
ind Bc (a) in Dom. Pre."; ind per Lord Chancellor, parol evidence in that caſe was admitted, 


ption in equity, that where the executor had a ſpecifick legacy, the ſurplus was not intended 
given to him ; but in this caſ. the parol evidence is to controul the common law, and give the 
mil eſtate to the executor, which is aſſets at common law to pay debts. 15:d. (a) t Eg. 
Gr. Tit. Execuiors and Adm n:lrators, (D) Ca. 9. P. 148. „ | 

A devi'e was to a ſon by name, and his chriſtian name was 80 if to 

ken, but it heing added, ſuch a ſon in the ſervice of the Duke of perſons of the 
dy, none evidence was admitted, and this fon, tho' his name ame name, 
niftaken, had the eſtate. Cired per Lord Chancellor, Eaſ tber and. 

. 8 Vin. Abr. 197. pl. 33. Vide 2 P. IW ms. 136. 1 Ves. 231. 2 I 

216. 2 411. 239. 373. 3 Ad. 257. fitber, dur 
A deviſed lands to truſtees and their heirs, to pay ſome an- 

ies, Sc. and willed, tat ac. remained fhould go to his heirs fer 

en the part of his mother. N. B. This eſtate deſcended from 
grandmot her to his mother, and from her to him. Lord Chan- 

t admitted parol proof to be given, that he deſigned the heir 

the grandmother, the eſtate coming from her; and decreed (% Theſe 
the truſtees thou'd convey to grandmother's heir (3). Eaft. 9 22 = 18 
Ann. 8 Vin. Abr. 197. pl. 33. PEE — von 


: : | to my heirs 
naterna}) are no more than a dec la ration that the truſtee ſhould not take, and tl.e lands ſbayl 


Ge conItr ud. on, if there had been any altcatiuvn of the old ule by a ſettlement. 16:d. 
| _ | 8. Where 


uſe the parol evidence there was an affirmance of the right at common law, in opp» ſition to 2 


© intended of 


evidence may be admitted to prove which wes meant. bid, | 


A 1ccording ti the old utes, as if taeſe words had not been in the will. But th 5 will would have 
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2 Mod. Cafer 
in Law and 
Eg. Tris. 
22, 
P. g. 


o Mad 10. 
&. C. cited. 


may. in ſuch caſe, be admitted of the teſtator's intention, but 


mother's father's ſide. Eaft. 1723, Harris and the biſhop of Lin 


ſeveral legacies, but gave none to his executor. Heid clearly, 


other daughters into his cuſtody, and places them ar a board 


and brought his bill to have the eldeſt daughter placed out with 


no proof out of the will ought to be admitted in the caſe of 
viſe of a guardianſhip, any more than in the caſe of a deiii 


which the two younger children were 23 by the clerg: 


all parties to 51 to the court as there ſhould be occafion. 
n 


in Com N. and that the teſtator really thought that this reſid 


VIdence an. sel. 


8. Where an expreſs legacy is given to the executor, without: 
further words, nothing given for his care and pains, parol evide 


where words following declare a truſt. Per Porvis, J. in the abſe 
of Lord Chan. Macclesfield. Trin. 1723. Rafhfield and Carele, 
Mill. Rep. 161. Vide P. 424, C. 11, this work. 4 

9. Where the will explains itſelf, no evidence deſors ſhall 
admitted. Per Cur, in S. C. 2 Mod. Cajes in Law and Eg. g. 

10. A. makes a will, and an executor, and gives a legacy 
$00l. to the executar, but makes no diſpoſition of the ſurplus, | 
rol evidence of the intention and declaration of the teſtator, tou 
ing the ſurplus, was admitted. Per Lord Chan. Macckesf,l4, | 
1723, Duke of Rutland et a and Dutchejs of Rutland, 2 Will j 
210. | 
11. Parol evidence was to prove which heir was intended, 
whether the heir of the mother's mother's ſide, or the heir af 


2 Will. Rep. 138. | 
12. A. poſſeſſed of a conſiderable perſonal eflate, by will dei 


no parol evidence could be admitted to prove that the teſtator 
not intend that the executor ſhould have the reſidue of his rerſy 
eſtate, for that this would not be to admit evidence to ouſt an 
plication, but tocontradict the rule of law, and what appeared 
the face of the will. Hi. 6 Geo. 2. Lady Oftern and Villiers, ; 
Abr. 426. 1 | | | | 

13. A Preſbyterian, who had three infant daughters bred 
that way, and had three brothers preſbyterians, makes his «ill 
pointing his brothers, and alſoaclergyman of the church of E 
guardians to his three infant daughters. and dies, having ſent 
eldeſt daughter to his next brother. The clergyman geis the 


ſchool where they were bred according to the church of Ergla 


other daughters. The three brothers, that were Preſbyter 
brought their bill to have the two daughters delivered to the 
fering parol evidence that the teſtator directed and declarec 


would have his children bred up Preſbyterians. King C. decie 


land; and only directed a maſter to inquire whether the ſho 


was a good and proper ſchool for their education, giving lid 


1730, Storke a Frorle, 3 Will. Rep. 5 1. 5 

14. On a bill brought by the next of kin to the deceaſed, 2g 
the executors, for a diſtribution; the executors, in their an 
ſer forth a clauſe of the will, whereby the reflaror gave tte 
lidumm of his eſtate to the poor of the parith of K. in 
It afterwards appeared that this pariſh of &. was not in Com L 


would not amount to above 10l. and that he de-la ref ſo at rhe 
of making his will, whereas it amounted to near ioo, His 
„pinion Was, that parol evidence ought to be admitted to hel 
the deſcriptionof the pariſh, and that this was a ſettled rule in o 
and therefore that the pariſh of K. in Com” N. were wel led 
the will, du: that ſuch evidente ng not to be adnitt-eινẽ A 
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ity of the thing deviſed ; and therefore he thought the 
el under the will. Bill diſmiſſed. Hi. _ 2. 

1731- Brown el al and.Longley & af, 2 Barnard. Rep. in B. R. 118. 

16. Parol evidence, touching the teſtator's intention, not to be 
admitted: #ide the caſe of Fetuler and Fowler, Eaft. 17 35, 3 Will. 
hep. 35 3+ | | | | | 
D) Off examining Witneſſes in Chief, and De bene 9 

eſſe, and eftabliſking their Teftimony in Perpetuum rei under this bead 

Memoriam (a) ;—Of publiſhing (b), reading, amend- wine ow. © 

ing, and ſuppreſſing (c) their Depꝛſitions. e e 
„ demiſe of the crown, but before metice thereof, liable to be indicted for perjury if tes figs fall . | 
il. Rep. 196, ——fee » Ann. Stat, 1, cap. 8. 5. whereby this matter is now put out of diſpute, 
A being by thet act provided (ister </') chat no commiſſion or proceedings, iſſuing out of any court 
» of equity, (ball be diſcontinued by the death of her Majefty, or ary King or CE e) Vide 
(r:, Care 97. Grew v. Vern, 1 Will Rep. 568. (s) Jide F. 180. (L). (5) Publ cation 
i id depoſitions, were refuſed to be granted. See Bes, 30. Aſter publication f aſſed, and dero- 
buen delivered out to be copied, publicat'on gan never be enlorgec, bid. 330 (cc) deo. 
PPP 
_ 5 Fwd — » OF ana | t to go gcuinſt him. Mich. 17 30. Fricker 
. Witneſs alledged he had miſlaken himſelf at a commiſſion; 2 Freem. Rep. 

[\ the commiſlion being returned, he came to London and 78. 28 Jar. 
made oath that he was ſurprized ; a ſpecial commiſſion iſſued to e 4 
rexamine him, which was done accordingly ; but this ſpecial Rictfard, S. c. 
ommilſion wa: ſuppreſſed on motion. Per his honour, with the acc. 
vice of the ſix clerks, as contrary to the practice of the court. Witreſſes en- 
5 Car. 2. Anon, MS, Rep. N | | yay _ 

2. Witneſſes may be examined before replication, if the plaintiff mien. canine 
bh, not elſe. 24 Car. 2. Ca.168. 2 Freem. Rep. 136. be examined 

3. The plaintiff had an order to prove a deed viva voce; at the on a ſecond 
ring he was not allowed. to prove the witneſſes hands, they Ew _ | 
ing dead. But his honour gave liberty to examine in the ee: Bs 8585 
dee to prove the deed, tho publication was paſſed. Mich. 1656. Price, B. Buns, 
ton and Drewit, Prec. in Chan. 64. wu | 
4 A witneſs dies after examination, but before ſuch examina- 
uu is ſigned by him. His Honour, upon adviſing with the maſ- 

x they in court, denied the making uſe of the depoſitions, as be: 

r imperfect (4). Eafl. 1718. Copeland and Stanton, 1 Will. Rep. (d) After a v it- 
— eee 7 
uminations are read over to him, and the witneſs is at liberty to amerd or alter any fling; aſter 
ch he ſigns them. ard then, (but not before), the examiugtions a te comple at, and good evidence. 
415. inlexted by the ref e ter. | | © 

5. Plaintiff examined witneſſes de bene ofſe, and afterwards ex- 

nined them in chief, and the cauſe was heard; but the court 

King time to conſider of it, and the defendant obſerving that ſome His Lerdſtip 
me witneſſes examined hy the plaintiff to rove the will in queſ- eee that 4 
Im, (which was by the plaintiff alledged to be made by Sir e 1a 

et Cann, the defendany's father, ſubſequent to that will, under that what was 
lich the defendant claimed, who was the younger ſon of the ſaid aſked for, (wiz. 
Robert Cann) hed confeſſed that they would not ſwear the de- tre publication 


dant's father did ever ſign the ſaid will, and that yet the ſame of the depalti- | 


meſſes when examined in chief, had ſworn poſitively the deſend- % nevi 
s father did fign the will, which pretended will, was al- yet done; and 
ved by the plaintiff to ha ve deen ſupprefjed by the de- it being witl e 


g 3 any precedent 
ſendant's there eug l: ho be 


ed reaſons te prevail with the cont to do it. That the reaſon why the court allov's the taking 
«poſitions de bene efſe, is, either for 2 cc temſ t of the poxty in not anſwerirg, and thereby pre: 
bug the joining of flue, or elſe, where the part is in danger of loliag his witnetic> in (ale of 
a, by reaſon of ſickneſs or age, ſe that there ma be giourd to appreherd their not living to be ex- 
Nd in chief ; hut if tacſe witactlys do live zu at 6axacaiucd in & the ir Cecolt ous de bene 


vor. Il. eſſa 
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41s Evidence and Witneſſes. 
effc ſhall fall to fendant's mother in law, and by the defendant himſelf. The de. 
the ground, fendant having reaſon to believe that the witneſſes when examined 
8 de bene eſſe, did not ſweat ſo filly, as they had been prevailed u 
Wes todo when examined in chief, petitioned Lord C. Parker that theſ 


1 nſwe red | 
3 pur- depoſitions de bene eie might be publiſhed, or at leaſt that hi 


poſe for which Lordfhip would be pleaſed to have them brought before kim for h; 
they po __ inſpection, which in this chſe his predeceſſors Lord Somers an 
re 2 Lord Corper had done, in order to ſatisfy themſelves whether th, 
fe inthe yre- canſe%hich had ſlept ſo long as——years, ſhould proceed or na 
ent caſe, were but his Lord /F'Þ diſmiſſed the petition, refuſing to publiſh the de 
to de publiſhed, poſitions taken de bene eſſe. Trin. 1719. Cann uot | Cann, 1 Wy 


made uſe of ep. 567. 
againſt the witneſs ſo exam ned de bene effe ſueh witneſs ong}:t to have « copy of the depoſitions 1, 
fore he is examined i chef, to the intent that be may have due cautionary mi ans allowed tim 1 
prevent his contradifting himſelf, which is always done in the like cales; allo many que ſt.ons my 
ariſe, if it ſhould happen that the depoſitions de bene £5/+ were quite contradiftory to the depuſitic 
in chief; for his Læ dn ſaid, he did not ih uk it would be perry at law (a), there b. ing 20 1 
jeined. as there muſt he he ore the depoſitions are taken in chref. And as to ſreing theſe cepoi 
ons bimſ if, his L erdfbip laid, it was tree Lord Somers and Lord C per did order copie+ tobe b 
to them to inipe, but that was for the better Mahl ng them N whether the plsintiff in 1 
caules, after ſo long a time elapſed fince the commencoment of them, and fo many tianſifinn; 
them, ſhould be allowed after the plea to pioceed to a hexcing , but his Lordſbip ſaid, a» tim a 
has ſince proceeded to a hearing, for him to read theſe depoſitions de bene 72 in his ſtudy, f 
ſhould the re ſorm any judgment upon them, it would be — that at ſhould guide Him, wh 
nobody elte was to know any thing of. No, (vs his Lordſhip) let all peoy le be at liberty to ke 
what | found my j nt upon; ſo that when | have given it in any cauie, others may be at lib! 
to judge of me. 1b;d4 568, 56g. (a) Yide Cre Ca. 352. 2 Infl. 167. And et it ſeems as ii fg 
depoſitions taken de bene efſe, upon a bill to perpetuate the teſtimuny of witneiſes, where there is ; 
iſſue joined, on the death of the witneſs muy be read in evidence. Carth. 265. 


6. The defendant, after an order for publication, examine! 
witneſs, and then conceiving himſelf irregular, (ir being after pil 
Jication) got an order (upon petition and afhdavit from Ae. 
chrk in court and ſolicitor, that they had nar, nor would ſee any 
the depoſitions) to re-examine this witneſs, but before there cou 
be a re-examination, the witneſs died, and upon affidavit of: 

Lord Chan. Parker ordered, that the defendant might make uſe 
the depoſition, the re-examination of him having been prevent 


by the act of God. Mich. 1723. Debrox and — 1 Will. A. 
. | Ft LY * | 
„ Med. 133. 7. Upon a bill to preſerve the teſtimony of witneſſes, A. being 


L. C. fays, that Witneſs and lick, was, upon hearing counfel on both ſides, and 
the bill was for order of court, examined de bene eſſe for defendant. Aﬀterwart 
to redeem a on 28 Now. defendant anſwered, and A. died on the 18 Dec. f 


— lowing. And all the judges were of opinion, and held, that i 
1636. And up- de poſition could not be read in evidence at a trial at law in e: 
on a motion for ment, becauſe it was taken before iſſue joined, and A. lived |: 
publication of enough after the anſwer came in to be examined in chef Ui! 


the depuliten's Geo, 1. in face, Southavelland Lord Limrick, MS. Rep. 


was, whether a depoſition taken de bene efſe on a commiſſion formerly iſſued to examine w tat 
and taken beſcre the defendant had anſwered, or ue joined in that cauſe, ſhould be now ted at the he 
ing of this canſe; and accoriing to the reſolution n Brown's caſe, Hardrer Rep. 3 16. it ought ! 
Says, it was ſaid ęre guer?, and admitted to be true, that where the delay is made by a defends 
that a witneſs caon t be examined i chirf, he e ther loſing bir memory, or dy: ug before be ca" l. 
amined in clirf, in ſuch caſe tis depoſitions taken de bene eſſe may be re d, but it the dela! 
both fdes, t ey ſhall never be read agaiuſt the defendant, becauſe he loſes the beneft of croh 
aminic g the witneſſes. That in the prixciput eaſe, there was a greater delay made by the þ 
tiff than by the deſencant, for the bill was filed aeainſt him when he was in [taly, and a+ ſoon # 
retꝭ med. in December, &c. he put in his ani er, which was filed 10 Feb. fullowing. That 2 
as the replication came in (which was 28 April follov. ing) defendant rejoined, and on the zd 0 1 
gave commitiioners names; but plaintif did not join in commſſion till the 26th of (ai uns 
that the greateſt delay was on his ſide Says it was moved, that public ation of the de po 
fer; etuam yet Memoriam mieht paſs, and migit be read at the heating of the cauſe, the ein 
Jing ſince dead, hut the court world give no opinion a« to this, but ordered that publication (i 
pal., fat int, if the plaintiff thought fit, he might mal. e tnis objeRion in proper time. 17d. * f 


Evidence and I imeſſes. 419 
f. So where a witneſs was examined de bene eſſe, and lived eight 
qonths after, in which time ſhe might have been examined in 
thief, but ſhe died without being examined, it was held that theſe | 
yofirions de bene eſſe ſhould nat be read in evidence. [bid. 1 34. 
A witneſs examined on a commiſſion ſwears refleting words, The reporter 
yet he onghr not to pay colts, it being the commiſſioners ſault to ſays, Lyære, it 
ale down ſuch depoſitions. Per King, C. Hil. 1726. Anon. 2 Will. te interroga- 


06. tory had led to 
Rep. 4 | it? for it ſeems 
in the principal caſe it did net, it being the laſt general interrogatory. 61d. 


10. A witneſs was ordered to be examined. de bene efſe, where Bill for a dif- 
he thing examined into lay only in the knowledge of the witneſs, 8 3 
ud was a matter of great iroportance, tho' the witneſs was not fraud. and breach 
paved to be old or infirm. - Ming, C. Mich. 17 30. Shirley et al and of truſt in the 
(on Ferres, 3 Will. Rep. 77. = ; * defendants in | 

I ö + + e Jadier. 
n the defendants (who were ſupercargoes and writers) had anſwered ; but Nei who had only 
mand The Eqft Jadie (hips being abl.ged to go ont the latter ex of this mouth, it was moved 
a beha\f of the company, that two ot their captains, who were ſworn to be material witaeſſes, and 
kel) to return in leſs time than eighteen monthe might be Examined de bene eſſe, ſaving juit 
qceptians, which was alledged to be aſten done in Chancery, do there was no preyedent for it in 
&: court, but only where witneſſes are aged or P go. This was de. bated by ſeven counſel of a fide, 

the motion was refuſed per un- Cur*; what they principally wegt upan was, that if there vas a 
xefſity of exami-irg thee witneſſes, t was neceſſuy of the plaintiffs, own creating, for it appears 
fare as ſervants to the company, and they might have employed other ſhips and captains. That 
weld be putting a great difficulty upon the defendants, fince theſe itneſſes are to go ſo ſoon, for 
Na 3 (having appeared), yet it is wapoGible he ſhould get intcr50;;atories 
vn ed (e ring the many charges in the bill) within the time, tho' the company mig} t be 

rared with theirs. The E. aal Company and Nin et , . 25, 173 in Scacc', Buab. Rep, 


11. On a petition to amend the depoſition of a witneſs, the 
eſs and the examiner were ordered to attend. and the exami- 
r, being examined by Lird Chancellor, ſwore, he took the depo- 
ion truly from the mouth of the witneſs, to whom he diſti ly 
ad it, and then the witneſs ſubſcribed his name. The witneſs 
ng examined, did not {wear poſitively that the examiner had 
en his depoſition falſe, but that he was induced to believe he 
d avt expreſs himſelf in the fame manner the de poſit ion was ta- 
km, and was po/itive he did not intend or mean to ſwear as the 
miner had taken it dawn, but really as rhe amendment dehired ; 
that the ſame was v hat he had before declared in converſation, 
nl alfo what another witnefs in the cauſe had poſitively ſwore. 
rd Chan. King ſaid, that where it appeared that either the ex- 
ner is miſtaken in the taking, or the wine in making the de- 
plition, he thought it was for theadvancement of truth and juſ- 
etoamend it, and the ſooner this is done the better, in regard the 
Itveſs may be dead, or in remote parts before the hearing. It 
vuld be unjuſt to pin a witneſs down to what is a miſtake, by 
y ing to rectify it; and as to the amending of it after publi- 
ton, the miſtake could not be known betore. Wherefore his 
ip ordered it to be amended, and the witneſs to ſwear it 
er again. Mich. 1731. Griells and Ganjell, 2 Will. Rep. 646. 

12. A commiſlion was granted to examine witneſſes at Algiers, 
plaintiff died, by wh ich the ſuit abated, but the witneſſes were 
amined before notice of the plaintiff's death; the examination | 
held regular, tho' A. (5) one of the witneſſes, was living. Per (a) L C-2 
rd Chan. King. Trin. 1733. Thompſon's caſe, 3 Will. Rep. 195. , cr 


and Ferns. 
tho 2 Vern, 400. Burch and 17aygoreder., (6) It was inſiſted that the depoſition of A. who 
kg aud might be examined over again, might be ſuppreſſed; but this was denied. Per Lord. 
lor. Ibid. 196. | | = 
z. Aſter the defendant has been examined on interrogatories, ng bis Tsd. 
D d 2 i (purſuant iii ſaid, that 
Rte three or ſour cauſes might ſpring out of one; and that ti. o there could Le no miſchief n 
eee | | — EG: | e*21ni9'np. 
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420 Executors. and Adminiftr ators. 
examining the (purſuant to an order of court. touchi a deed ſuſ ed to be j in 
1 nents his cuſtody, which he deny'd) and pu ion Low” the plainifr 
= ce ought not to have a commitlion to examine wi itneſſes, in — to 
ter publication falſify the defendant's examination, tho? the maſter, before wh, 
paſſed, eſpecially the deſendant was examined, certified thut he thought it reaſon. 
_. able the plaintiff ſhould have a commiſſion. Hil. 17 35. Smith ang 
matter in iſſue, Turner, 3 Mill Rep. 3. 
is againſt the rule of the court, and may be tzreatij ioconvenient, and make cauſes endleſy, tid 
| r — to Seide and Witmeſſes, Vide ban Bilk, (L) N. 


Q A P. XXXIX. 


' Executors and. Adminiſtrators, 


i rc OR Executor is confidered as a Truflee., 420. 
4% Vide Tit (B) Concerning, the Probate of Wills (a). 421. 
TP (C) In what Caſes and to whom Adminiſtration fhall l. 
Franied ;—— Of Adminiſtration de bonis non; — 4 
joint Adminiſtration, &c. 422. 

® Of Adminift 


» ITEFET BESR SD = 


ration durante Minore tate. 426 
9 15 *. (E) What the Executor ſhall have and not the Heir (0), & 
an c̃̃econt', as well touching the —— Chattels per ſonul 
6 | Concerning Diſtribution, and who are intitled theren 
and in what Proportion ;— And when the Surplus of thi 
perſonal Eſtate belongs to the Executor; And whenh 
1s to be a Truſtee for the next of Kin, 4292. 
(G) What ſhall be efleemed an Advancement within the 92 
tute 22 & 23 Car. 2. ca. 10. 4% be brought into Holch 
pot. 446. 
(Ii) Concerning the Power of an Executor. 448. 
(1) Is what Cafes an Executor or an Adminiſtrator may re 
tain. 450. 
K) 3 how far favoured i in Equity. 452. 
(L) Executor and Adminifrator chargeable, in what Caſes ny 


. 
0 Executors; in what Caſes the Survi vor „ fall tate i 
M hole. 4 56. 


(N) Where one Executor renounces. 4 57. 
(O) In what Caſes an Executor ſhall take as fach, or 4 
Legatee or a Deviſee, 457. 5 
0 Vide Tit. (P) In what Order Executors ought to pay Debts an de 0 


Crediter an 


Debier, P. Legacies. 458. 


AQ What ſhall be Aſſets. 46 if Ky 
(R) Devaſtavit ; W hat. 469. i” 
4. E 


8 (A) An Executor is confidered as a T 3 


| ot 4 dr (ree g inſt an executor de ſon Tert, without ſetting up an adminiſtrator ; for if there hou 
be aa admin il rator, and deferdant pay the money, he would be again liable to the aui, 
Ter Car”, , Hil 1718, Eddgztes aud Deane, in acc“, Buns, Rep. 35. 


© -Executors and Atminifiratofs. = r 
N xecutor is a perſon intruſted by the law with the teftar6r's But there 


— | eftate, and therefore, if there does not appear to be 1 


ſome in/ofvency in the executor, or ſome groſs defign to wafie the 2d ſo put her- 
elta tons effects, or to go imo another kingdom, equity will not ſelf under the 
nde the ſecurities out of his hands. Per Lord Chancellor in cafi/ 3 of ber 
Clere and Almuty, Trin.) Ann. MS. Rep. ap 
te would hear any affidavit againſt him; and accordingly an affidavit was produced to this efteQ ; 
that the lab, war the younger ſon of @ man of «@ ſmall eflate in Ireland, aud 20'wfible ſubSlance, and 
1 they be naught ag op the teſtator"s effefts, and go over into Ireland. But his Lord/lip held, 
tat this was not ſufficient Note; the maſter of the rolls having ordered, upon an iatcriocutory 
lecree, that the teſla tot s ſecurities ſhould be lodged, in u maſter's hands, now upon an appeal hie 
Lrſhip reveried that part of the decree.—Another MS. Rep. K. C. ow 

2. An executor from his name is but a truftee, he being to exe- 
cute his teflator's will, and therefore called an executor; and this 
is the reaſon why the ſpiritual court cannot compel a diſtribution, 
keavſe they cannot 1 the execulion of a. irufl. Per Parker, C. 
ſrin. 1719. in the caſe 13 Knig/uly, 1 Will. Rep. 549. 

3. An executor is a Truflee for the Legatee, with reſpect to = 
kgacy ; and this is the exly reaſon why the legatee may bring his 
hill in g | ainſt the executor for his legacy, ſuppoſing it to 
be call, F er Parker, C. ia caſu Wind and Jekyl and Albone, Mich. 
1719. 


$7 5- 
4 It is a 8 rule in *. that an executor is but a 
mitee.” Per Powis, J. ſitting for Lord Chancellor. Trin. 1723, 
a Wall. Rep. 161. ; „ | 
- CB) Concerning the Probate of Wills (a). (a) Vide Tit. 
Milli, J. 777. | 


A BILL was brought by Fs executor to be relieved againft (p 
a legacy of 1ool. claimed by defendant, as own her by © 

I; will. This 100. legacy was interlined in the will by a diffcr- 
ax hand, and ſuppoſed to have been done by defendant herſelf 
when ſhe was left in the room alone with rhe corpſe, in which room 
he will was. But foraſmuch as the will was proved by the plain- 
iff the executor in a proper court, that had a proper juriſdiction 
lit relating only to a perſonal eſtate) and more eſpecially for that % Fein. 8, 
the executor might have proved the will in the ſpiritual court, 757. 5 
mich a proper reſervation as to Hi: legacy, Lord Chan. Cowper ſaid, 1 mr. 12. 
is remedy muſt be there, and the bill with coſts. Mich. 1717, * 7 m1. 287. 
une and Beale, 1 Will. Rep. 388. . ; 
2. A Perſon who proved a will in the ſpiritual court, by which 
be ſevears the teſtutor was of ſound memory, after controverts the ſame 
lawas to the real eflate ; upon which an iſſue was directed to try 

vs of non Compos, and Grad nan Compos. Ap. 1, 1717, Mon- 
due and Maxwell, 11 Vin. Abr. 65. pl. 9. 5 
3. Will concerning perſonal eftate proved in the ſpiritual court; 
pondent having a former will in his favour, brings a bill to di . 
der by what means the latter was obtnined. and to have an account 
the perſonal eſtate, and whether the teſtator was incapable or im- 
d upon. Defendant demurred, becauſe it belonged to the ſpi- 
tal court only ro prove the validity of wills, and the former ill 
8 not proved in the ſpiritual court as the will in bis favour was. 
Ihe demarrer was over-ruled. Note; It was mentioned in the 
pondent's caſe, that the appellam, who was the executor of 
it approved will, was only in the nature of a truſtee for the 
pondent. Feb. 6, 1723, Andrews and Powis, 11 Vin. Alr. 66. 
It. WY : | 
4. Executor of a will which was obtained by fraud. but pro. 
the ſpiritual court. Decreed as ro ſo much of rhe vill . 


&* the lands for payment of debts, it ſhould ftand ; | + 
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424 Eenecutors and Admeniftrators. 
| | N the executor to be "ger foe pen gf wh will 
By Lord Chancellor; but reverſed i Mar. 1727, Kerric and run. 
by, 8 Vin. Abr. 169. M 14. | 
8. Where a bill is brought to prove a will of lands, the ſaniry of 
| the teſtator muſe prov ; Jong bo * 75 7 a _ of truſt, to 
_ - , fell for payment of debts (a). Fer Sir Jeſ. Fekyi!, maſter of the roll 
8 Lon e * Hil. 1730, in the caſe of Harris and Ingledew, 3 Will. Rep. 24. : 
with more ſ\hlemoity than that of a deed, a will being ſuppoſed to be made when the teſtstor is 1 
extreme, aud tue reſote in equity it is neceſſary to prove the ſanity, which le preſumed n the caſe 
of d. Fer his heaour. I. „ | 
S. A Deed may be proved viva we at the hearing, but no or- 
_ _ made for proving a will. Per his Honour in the abo 
L _ | | 
3 A. by will devifed an eftate to be by them diſpoſed of by fa! 
1 


to diftribute the money among her children and grandchildren 5 
as therein directed ; and, amongſt the rf the ſum of 100. to ing 
her only ſon, who was a lunatick z and made C. her daughter e d 
ecutrix, who, ſoon after A's death, proved her will in the e. ci igh 
aftical court. On the death of A. the ſunatick had an eftare of 100 . 


yer annum deſcended to him, and is now under a committee a 
pointed by the court of Chancery, and his children have been ede 
cated and maintained by the ſaid committee, and have not 1 
other proviſion but what is deviſed by A.'s will, and therefore i 
truſtlees named in the will exhibited their bill againſt the Lana: 
to prove the ſaid will per Jeſſes, and to have the ſaid truſts th 
performed and executed; which cauſe being at iſſue, and ſever 
_ witneſſes examined, at the hearing Lord Chancellor declared, . 
the will was well proved. 9 Ap. 1730, Luther and Kerby, 1174 


Abr. 63, pl. 15. 5 3 | 
ide P. 680. . 8. Tho' it be proper to prove a will of lands in equity, eſpe 
C. 10. ally in caſe of a ndern will, yet the ſame is n abſolutely neceſ 


ty to make out the title, any more than it would be to prove a d: 
in equity, by which the eſſate is ſetiled from the heir at law aſt 
the anceſtor's death. Per Lord Chan. King, Trin. 1733, in thec; 
of Colton and Wiljon et al, 3 Will. Rep. 192. 5 
(a) Adminiſtre- (C) In what Caſes and to whom Adminifiration (a) ſu 
on is granted, | ö | # 
and one bond in be granted; —— Of Aaminiration de bonis Non; 
eating u And of joint Adminiſtration, &c. g 
another adminiſtration bond in a farther penalty cannot aſtetr wards be taken. Fer Lord Chana] 
Caſt. 1740, Havers and Hawers, Barnard. Rep. in Chan. 24. N | 
| 1. FJ HE Refidue of my goods I give to my loving executor, (vi 
. a blank). Adminiſtration muſt be granted. Eat. 163 
Minne and Littleton, 11 Vin. Abr. 69. pl. 26. 
2. A. had taken ſecurities in his own name, In truſt for B. 
divers ſums of money, and makes C. his executor, and dies 
aſſigns the money and all bonds taken in A's name, In tru/t forh 
to D. and then dies inteſtate. E. adminiſtrator to B. aſſigns his leu 
of adminiſtration to D. and then FE. dies inteſtate. F. daughte! 
E. and wife of C. the defendant, takes letters of adminiſtration 
the goods of B. unadminiftred by E. her ſather. D. prefers a 
againſt C. as executor to A. the truſtee, C. claims in right of 
wife. Holden, upon a plea and demurrer in Chancery, by \ 
Lord Keeper, that the intereſt of E. well paſſed by the afſignnt 
of his letters of adminiſtration to D. And ſo likewiſe holden min 
fearing before the maſter of the rolls. And ſo decreed. EA. 1} 
2e B. R. Maſon and Good at the rolls, Skin, Rep. 233. 


 Execcutors and Admmiftrators. 
3. a wife be intitled to a diſtributive ſhare of the eflate of a 
perſon dying inteftate; and dies within a year, tis an intereſt veſt- 
od goes to her huſband, or other repreſentative. Carth. 51. 
s in general of any other perſon intitled. bid. 


| 4. Rent of 60, being due to A. he died inteſlate, leaving B. his ad- 7473. 
niniſtra tur. B. and the tenant account, and the tenant pays B. 290. Ca 42463 B 


ar ler 


ind gives him a note for 31/. and then died inteſtate; and the — ane 


tion was whether the adminiſtrator of B. or the adminiſtrator held accerd'. 


4 bonis non of A. ſhould have this rent? Ruled that B's admi- 
aiſtrator ſhould have ir, for by taking a note for it he had altered 
the property, ſo as to make it due to him in his own right, unleſs 
there had been any debts of the fir inteſtate unpaid, and then this 
court would have made it liable to ſatisſy thoſe debts. Mich. 1687, 
fon. in Canc', 2 Freem. Rep. 100. 

5. A. died inteſtate, leaving iſſue B. and C. his per/onal eſtate be- 
ing valued at about 3500/. C. agreed to take 1 500. for her ſhare, 
and that B. ſhould take adminiſtration, and ſhe releaſes her 
night to the perſonal eſtate. B. paid the 1500/. makes D. his 
executor, and deviſes to him all his per/onal eſtate ; and then dies. 
There being 1000/. out upon bond of A. s eftate, the queſtion was, 
whether D. B. s executor, or C. the daughter, who was ſince mar- 
ned to E. ſhould have adminiſtration? And the judge of the pre- 
xgative court gave it to D. which ſentence was affirmed by 
the delegates, becauſe, they ſaid, that D. as executor of B. was in 
ity intitled to all benefit of the perſonal eſtate of A. by reaſon of 
the agreement. Mich. 1689, Young and Pierce, 1 Treem. Rep. 496. 
6. A. had four daughters, B. C. D. and E. and, after having 
en ſome legacies, deviſed his rea/ and perſonal eftate among 
bis faid daughters equally, and died. E. married F. and afterwards 
J. died inte//ate. F. aſſigned over all his wife's ſhare of B's eſtate 
onhſting of choſes en Action) to C. and then E. his wife died. F. 
married again, and died ixte/iate; his ſecond wife took out adminiſ- 
ation to hun, and alſo to E. de bonis non adminiſtred by F. The 
ftion was, who was intitled to E- ſhare of B's eſlate, the aſſign- 
tent being without a valuable conſideration, and only in truſt, 
d F. the huſband, not having taken out adminiſtration ? And 


duntary. becauſe of the delays that might be uſed before he could 
cover in equity, which ought not to prejudice him; and that the 
xception in the ſat. 29 Car. 2. c. 3. ſef#. 25. does not contine it to 
life of the huſband, or to the circumſtance of his having reduced 
ny part of the wife's perſonal eſta:e into poſſeſſion, but provides 
at no part of her eſtate ſhall be diſtributed among her relations 
ter her; and decreed E's ſhare of B's perſonal eſtate to the admi- 
rator of F. Mich. 1717, Squib and Wyr, 1 Will. Rep. 378. 

7. A Wife died poſſeſſed of ces en Adtion, and the huſband 


nd Lord Chan. Parker held, that the wife's adminifirator was but a 
flee for the executor of the huſband, the right to the Wife's choſes en 
lim being by the ſtatute of diſtribution weſted in the huſband as next 
f kin to thie wife ; and whereas there is a proviſo in 29 Car. 2. ſav- 
g, that the ſtatute of diſtribution ſhall not extend to the eftare 
| feme coverts that die inteſtate, but that their huſbands may have 
Iminifration of their peryonul eſtate as before the making the act, 
$ brdfhip ſaid, this cinuſe was made in favrer of the huſband, and 
it to his prejudice ; ſo thut it was intended by the parliament that 
b: huſband ſhould be within the ſtatute of diſtriburion ſo as to tab 


the 


wper, C. N the property bound by the aſſignment, tho“ 


ved, and died without taking out letters of adminiflration 4 H 
fe; after which, e nxt of kin of the w fe adminiflered to her. 
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424 Exmentors a, Adainiftratorj. 
the wife's cho/es en Adios as to his benefit,, but ſhould not be with 
in the ſame as to his prejudice ; and that this was not a new poim 
bur had been ſettled, and upon we 4 good reaſon; for were th 
conſtruction to be otherwiſe, the huſband of the wife inteſtate woule 

| be ina worſe caſe than the next of kin, tho' ever ſo remote, whic 

() vir 2h was not the intent of the ſtatute. Mich. (a) 1918. Cites it as the 

-e re- caſe of Cart and Reeves, 1 Will. Rep. 381. 


8 «dds, that | 

» Vernon cited the caſe of Lady Aſcough, wherein he ſaid, Lotd Ouper' opinion was 

with Lo'd Parkes, (vin. ) that the — cheſci en adus id veſt in the buſband by tie 2 
diſt ribut oa z ſo that this reſoluti n the right of adminiſtt ation follows (Includes) the right of 
the eſtate, and ought, ia cafe of the buſ®and's death after the wife, to be granted to the de. of km; 
the bujband, in t. ſame manner a+ it is granted to a reſiduary legatee. Id. 382. fan hutb: , 
ſurvive his wiſe, all intereſts veſted in her belong to him, and aItho' he dies without getting them in 
or /ating out admimſiation to her, yet they belong to his repreſcntativer, and not to her's (J) 4 
Rep. Anon. e term aud year. 


pl EEE. TSR 


8. If I make A. my executor, and ſay no mote, and A. dies ; 
teſtare without diſpoſing, in his life-time, of his per/onal eſlate, 
next of kin, and net the next of kin of my executor, ſhall have ad 
miniſtration de bdnis non, together with all my perſonal eſtate. 
Parker, C. in caſu Farrington and Knig/htly, Trin. 1719, 1 Will. Re 
” 9. if A. and B. ſeverally make their wills, and make C. exec 
tor, and 4. gives him the ſurplus of his perfonal eſtate ; but B. d | 
wit ; and then C. dies inteſtate; in this caſe the perſonal eſtate oi! | 
A. and B. ſhall go ſeveral ways, for the adminiſtrator of C. is ad 
mitted to the adminiſtration of the perſonal eftate of A. but the neu Nirei 
of kin to B. are to have adminiſtration to him, and will be intitled 
to his perſonal eftare, which proves C. as to that was but e iruſe 
Per Lord Chan. Parker, in caſu Farrington and Knightley, Tri rn! 
1721, Rec. in Chan. 567. 1 P. In. 544. | | 
10. By the civil law the father or mother make one degree, th 
grandfather er grandmother wo degrees, and the uncle of aunt H vi 
degrees; but if you go one degree further, and reckon to the gra 
grandfatlier or great grandmother, they are in equal degree wit 
the uncle or aunt, as they are in the thitd degree, in direct line . 
with the uncle or aunt, who are in the third degree in the collatee er r 
ral line; for you muft reckon thro the grandfather or grandmothet 
to come at the uncle or aunt, and then they are juſt in the ſamꝰ . 
degree of remove from the nephew or nicce in the collateral line, a 
thegreatgrandfarher of great grandmother are in the direct cenie. 
ing line, But the computation by the canon law is different. f 
his honour, Trin. 1722, in the caſe of Mentney and Petty, Nec. i @ 
J EE 3 | 
d . 11. It an executor dies inte ſtare, ſo much of the teſtator's per 
ſonal eftate as remains unadminiſtred mutt go to the teſtator's next 
of kin. vis. to the adminiſtrator de Bonis non, Ec. and not to the 
 atminiſtrator of the executor. Per moat. who ſa! for Ins, 
Chancellor. Trin. 1723, in the caſe of Rachfield and Careleſs, 2 Wilt 
Rep. 161. 5 | 
oh If a man Marries an executrix and ſhe dies inteſtate, the :eſ. 
rator's perſonal eſtate muſt go to the adminiſtrator de bonis non. ant 
not to the huſband. Per Powwis. J. in S. C. who ſaid it was ſo de 
termined in the caſe of Lady Airy. executrix of Sir Sanuel 4 
who had married Mr. Harcourt. T16id. 2 * 
13. If anexecuter tes inteſtare, all the perſonal eſtate, the ue 5 
ty whereof,ts not altered, ſhall go to the adminiſtrator de boms 1" 
2 and 1194 to the next of kin of the executor, becauſe, from the time 
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L executor dies inteftate, the firſt teſtator dies inteftate alſo, and 
Las the executor's own fault that he did not, as he might, alret 
he property. Per King, C. in the caſe of Artorney General and 
, Somner and Hooker, Flil. 1725. 2 Will. Rep. 340. 
14. Notwithftanding the flatute of H. 8. adminiftrations have 
ven granted to the principal creditor from the next of kin, by the 
nion of both civil and common lawyers, where it is viſibie that 
ie next of kin cannot have any advantage or benefit of the eſtate; 
ad this has been always taken to be our of the ſtatute. Per Lord. 
wan. King. Miel. Pac. 1725. 11 Vin. Abr. 87 pl. 24. 
is. His fonour held, that if a fon dies inteſtate, or a wife, the 
ſuen wife and the father of ſurh fon ate intitled to the 
ole of the perſonal eſtate, and to adminiftration ; and if /uch 
or father d.es before ndminifliration granted to them, yet the 
xrſonal eſtate of their inteſtate was an inter eſ weſfled in them, and 
all be part of their perſonal e::c, and a. lui ni ſiration all begrant- 
1s the repreſentative of ſuch huſband or father ; for the Spiritual 
un regards the property in grant ing adminiſtration; and his hoanorr 
d, this point had been /ofemnly determined. as above. Eaſt. Vac. 
129. Baron and Bryant, 11 Vin. Abr. 88. l. 25, | 
16. A Baſtard dies inteſtate, without wiſe or iſſue. The king 
ntitled, and the ordinary of courſe grants adminiſtration ro the Fe 
of the crown (a). Hil. Vac. 1729. Jenes and Goodchil, 3 () See Salk 
il. Rep. 33. | 270 —_—_— 
17. A makes his will, and B. and C. executors, and left his wiſe 
ncipal legatee. B. and C. died inteſtate. The wife, as prin. In this caſe the 
(nal legatee, may take out adminiſtration in her own name; but car $row 
The will not, her after huſband may, for the wife cannot make an to take 3 
mey without the huſband's conſent ; and tho the wife and the niſtration 4. 
ter-huſba nd were divorced « Menſa Te, yet upon a recorcili- beni non ol her 


, tho' bt for a few days, he ſhall be reſtored to his right e eee 

(wife's eſtate veſted in her before her ſecond marriage, notwith- gexed; er elle 

ding any decree, during the divorce, to the contrary. Hil. 4 if ſhe reſuſed, to 
. 2. J. R. Vanthienen and Vanthienen, before the Del. gates, bes cauic l 


it thou1d not by 
B. Rep. 203. granted to hin. 


the 11th Jazzary (the time the cauſe was Head before the delegates) to the 14th of A foi- 
ng to take the admin ſtration, and i ſhe failed to take it in that time, tat theu it ſuouid ve 
ſtd to her "ut 2s huſband. 154. It was infited, that if there be nut a refduary !egatee in 2 
| the princ.pal legatoty is to be conſidered in the ſame caſe, and equally with a r legatee, 
preferred to the next of blood. 81d. 237. | | | 
18. If an executor dies intefate before probate. the repreſentative 
the teſtator is inritled to adminiſttarion ; bur if I am appointed 
executor, and likewiſe legatee of the perſonal eſtate, there be- 
zan expreſs gift to me, I take as legaree, and conſequently, 
pn my death, my repreſentative will be int itled ro adminiſtrari- 
an intereſt being veſted in me in my own right in the one caſe, 
nothing at all in the other until I have converted it. Per Lord 
ancelloy, in the caſe of Stapl-2on and Colw lle. Trin. 1736. Viie 
* in Eg. Temp. Talbot 209.—Here note the difference between the 
e making a man an executor and the making him lie’ le- 
ee of the ger ſenal eſtate. 5 
19. Adminiſtration is granted to two, and one dies, the admi- 
ration {1 vives to the other. So held per Lord Chan. Talbot, on 
ring civilians, July 1735. Flud/on and Hudſon, Ibid. 127. 
ide 1 Vol. thr Eg. P. 249. Ca. 2. | . 

10. Adminiſtration granted in a foreign court (as at Paris) is not 
en notice of in our courts. Said urg. Trin. 1735, in the caſe of 
n and Flower eta, 3 Will. Rep. 371. 
ES 21. A 


ter ri-bt as principal kegatory in the will of her former huſband. Tie Wife was Allowed tine 
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- 21. A woman, intitled to a choſe en Action, marries and dies; t 
huſband takes out adminifiration to her, and dies before the Money is / 
ceived. Adminiſtration is taken out to the huſband, and the money 
paid to his adminiſtrator. Plaintiff takes out adminiſtration to 41 
wile, and brings a bill againſt the kuſband's adminifiraty to repa 
the money; and held that it. u a right wefted in the huſband, i 

media'ely on the death of the wife, and that her adminiſtrator is only 

truſtee far the hſoand ; and her adminiſtrator bringing ſuch b 

againtt the perſon for whom he is a truſtee, is a breach of truſt 

and diſmiſſed the bill, with coſts. May 18, 17 37. Humphrey | 

Bullen, 11 Vin. Abr. 88. pl. 26.-——-Says, that the ſame point w 

ſo determined by Lord Macclesfield, Mich. 1718, in the cafe of 


() Vide P. and Rees (or Reeves) (a). Ibid 
288 22. A. and B. two bond creditors, taking joint letters of adn 
the queſtion niſtration. A. gets into his hands beſt part of the aſſets, and 
was, whether A. tains for his own debt againſt B. On a bill by B. A. was « 


of apap to account for the reaſons in the margin. Per his honour, 28 | 
il ad- . * 
. to 1738. Chapmen and Turner, 11 Vin. Abr. 72. pl. 2. 
be intitled to keep the aflets, and ſo B. loſe his debt? And per the moſter of the reli: the rule 
this court in Caſes of retainer 15, unleſs the par'y can ſheww a legal right ts retain, abe never give 
Lin; if he can ſhew a legal right, wwe never take it al from hin. The queſtion then is, whet 
at lau this be a good retamer , At law, no doubt, an executor or admiinifly ator ba. a right, in ciſe 
debts in equal degree, to prefer one to another, and to retain for bis own in the frft piace an 
other creditor. The ec fon 11. not (as ſome of the eld bool s 7 becauſe the lau leaves it to 
conſcience of the executur which de bt · to prefer, for that, hie boneur ſaid, he took to be a fdir 
reaſon, being contrary to the gene ral . = Ad law, for a man to become judge in his ound 
and be left to determine which det ought to be paid, hi - own or another's. But the truer: 
is, becaoſe if a retainer were not allowed, an execn.s”, in caſe of x defciency of aſſee „ would 
no poſſible way cf obtaining fati>faQion for his debt; for, at la, lere is no ſuch thing as ſ.littin 
debt, or making a rateable | roportion; and theretore be cannot come in upon an a+ erage with 
reft of the creditors, nor has tl.e advar.tage of another creditor, who, bringing his act on in dret 
may recover his debts, tho' there be no enough aſſets at laſt to anſwer al demand: ufon the tef 
for he cannot ſue bimſelf, ſo that this privilege of retaining is founded on the policy ef the com 
la, that executois may nut be deprived of one advantage without having 2 other io lieu of it; 
that they may not be in a vorſe contition than all mankind beſides. But this is not a caſe bety 
an execu/er or adminiſtrater ard a crediter, but between two joint adminiiliators, who ate oth ig 
ſame condit'on in all reſ ct. Now here has bren no authority cited 0 fupport à retainer by 
_ edminiſlra'sr againſt the tler, nor did his Haren ſee how there ever could be one, becauſe an 
 miniſtrator can bring no /ort of act on againſt hu companion, wheiein this point might have been ſe 
at hw > neither does the rea:on of the law juſtify luch a retaiuer, for adminifir aer: are con 
but as one perſon in law ; the poſſeſſion of the one is the poſſeſſion of the other; the receipt of a 
the receipt of the other ; and therefore the retainer of one muſt be conſidered as ie retainero 
other, and muſt enure for the mutual benefit in the diſcharge of the debts cf both in propant 
Then the conſequence would be very bad, were a retainer allowable in this caſe, for admini 
. muſt fight for the aſſets, if getting the ſole polieffion would e title either to a ſeparateright ia l 
ſo that ac no legal right of retainer has heen ſhewn, the rule muſt take place, that be /e cant 
train in lav. cannot in equity. That the plaintiff was intitled to an equal diftubution of aſſt, 
vn equal creditor according to confcicace and equity, and deſcndant muſt be decreed to acc 
Fer his Loncur. Ibid. | | ; | 


„ Therein as WP) Of Adminifiration durante Minori tate (4 

lw which iays to whom adminiſtration durante Mrinori late ſhail he granted. Vide Sr. 

Smith's cafe, Hil. 4 Geo. 2. Vie Barnard, K. B. 370, 425. Andr. 24, 366. 3 Bac. Abr. 33; 
work, F. 427. Ca. 4. and the notes there. 1 | es 

WH 1. A Who was adminiſtrator durante Minori tate of two 

| * fants, and intitled to a ſhare of the inreiln e's eſtate 

His own right, brought a bill for a diſcovery and account, and 

ceeded to examination of witneſſes, and then got his own | 

and let the ſuit drop. After the infan:s coming of age, 

moved to have the benefit of theſe proceedings, and to carry on 

cauſe ; and Lerd Keeper thought it reaſonabie, if it could hes 

that they might not begin de nowo, but thought the ſuit quite 

and at an end, by the infants coming of age, whereby the adn 

ſtration dirante Minari ate determined, and atked rhe ba- if 


4 
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k thing had been done? And it was anſwered, that the like had 
Len once done by Lord Chan. Somers in the caſe of Davis and 
avis, where an adminiſtrator durante Minori Ætate proceeded to 
(decree and account before the maſter, and then the infant com- 
ug of age, and praying, it was allowed to go on, tho“ much op- 
but here it would not be granted ; for Davis's caſe had 
xeeded to a decree, and tho' the plaintiff there was an admini- 
ator durante Minori tate, yet it was cum teflamento annexo, which 
him made ſome difference; and the infant there had brought 
pill to have the benefit of the ſaid proceedings, and offered to be 
und by them. Mich. 1701. Jenes and Baſſet, Prec. in Chan. 174. 


id pleading in Caxc. 25. | 
. Adminiſtration of an inteſtate is granted to A. during the so if admini- 

rity of four infants, do, ec aliquis eorum ſhould attain to rwenty- ration be grart- 

one of whom (being a daughter) marries an huſband, who is © prog, * 

The adminiſtration is net determined, for that the huſband fur infant. 

ah no right to adminifler, becauſe not next of kin to the inteflate. and one of them 

% Lord Chan. King and Lord Chief * Raymond. Mich. ſuou id die before 
130. Jenes and Com Stafford et al, 3 Will Rep. 81, 87. 1 
ine the adminiſtration ; for the lg infants would nut be of age, and the other dying, during 

vinfancy, and not being in eſe, would be as out of the caſe. Fer Lord Chan. Mug and Lord Chief 

fice Raymond, ibid. 89. contrar; to the opinion in 5 Co. BundeneP's caſt: —lf adminiltration be 

| ——— the 3 of tus infants, aud one dies, yet the adminiſtraticn continues. EAH. 10. 
Where an infant executrix is under ſeventeen, and an admi- 

ration durante Minori Ætates is granted, if ſuch infant executrix 

es an huſband of full age, this does not determine the admi- 

ion, by the opinion of Lord Chan King and Raymond, C. ]. 

the above caſe of Jones and Com' Stafford et al, contrary to the 

non in 5 Co. Prince's caſe (a); and their Lord/hips ſtrongly in- (a) Which ſays, 

ned aga inſt the caſe in 5 C9. the ſame not being taken notice of that where an 

other cotemporary reports, as in 2 And. 132. Cro.Eliz 718, O'S 

9. and 3 Geo. 278. in all which books Prince's caſe is reported, and fore ſeventecn. 

d, it was remarkable that the author of the book, intitled, The adminiftration 

of Executors, P. 213. mentioning this opinion, (in 5 Co) a 4«rante Miner 

le marvels thereat, conſidering, (as he obſerves) that theſe ee e "i 

things are managed in the ſiritual court, and by that law (the pon be wt ill 

anon) which intermeddles not with the huſband in the wife's age. 

naſe, and ſince by that law, and not by our common law, comes 

i this limitation of ſeventeen years. He adds, that he has ſeen 

thar caſe otherwiſe reported in this point.” Mich. 17 30. 3 Will. 

An adminiftration durante Minori rate ought not to be com- The ordinary 

d ro one that is very poor, t/ho' ie is guardian and next of kin may grant ad- 

the infant. Per Lord Chan. Hardwicke. Eaft. 1740, Havers and migiſtrtion 


ers, Barnard. Rep. in Chan. 23. —_ _ m F 


lexſes. Mich. 4 Gre. 1 B. R. the King and Bettefvertk. Fitz-Gibb. Rep. 163. See allo 1 Hens. 
fer his ſort of aiminiſtration i» not within the ſtatute. Vide 3 Wl. Rep. 8g. But, nt. 
M2oding this, where the court of Chancery ſees reaton to think, that there will be a m: [:--/4 :- 
if the efle Qs of tue i-teltate, and an abuſe and waſting, to the prejudice of an intant, b. 4 im te 
miniſtrator, who is Only a truſtee for the infant, it 1+ incumbent on the court to take caic that 
afant be not prejudiced; and the court will, in ſuch caſe, appoint a receiver of the pet f 
le, notwithſtanding adininiitration i« erarted of it; the receiver to carry on the ſuits alre-dy 
wht, and to commence othe:s in the atminiftrator's name, indemnifying him, and the admin:ſtia- 
colts to be tired fo far as he has proceeded. Fer Lord Cbasceiler. Eaſt. 11460. Haters and 
„ Barnard"; Rep. in Chan. 2.4. | | ; 


| What the Executor ſhall have and not the Heir (5), U. Ti 
cont”, as well tonching the Realty, as Chattels perſonal. * © 


HE heir of the mortgagee exhibited a bill ro have the 
mortgagor redeem, or elſe to be fore-cloſed. Ts de- 
s endant 
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or execuz2r ; bur where the preciſe day is pa 


' mortgagee at the election of rhe mortgagor z for it were apai 


encies; there ought, 


the mortgagee is the money, and his right to the land is only 
as ſoon as the mortgagor pays the money the land belongs to hit 
cording to the cultom ; and tho it may ſeem hard, that the ht 
Ihould be decreed to make a reconteyance without having the m 


ney which comes in lieu of the land, it will not ſeem fo to the 
who conſider that land was no more than a ſecurity, and that aft 


lor aſſets or not aſſets is not the meaſure of juſtice to executors 


Executors and Adminiſtrators. 
f-ndant demurred, becauſe the executor, who might have tith to th 
money, was not party ; and the demurrer was allowed, 12 J 
16 Car. 2. Frenke and Horſeley. 2 Freem Rep. 180. 

2. The queſtion was, whether the heir or executor ſhould ha, 
the mortgage money? And after conſideration it wasreſolyed, th 
the executor ſhould have it ; per Finch. Lord Keeper, the morigag 
being forfeired ; tho? it was mentioned, that if the mortgagor di 
pay, Cc to the mortgagee, his feirs, executors, or adminiſirator 
Ec. becauſe the reaſon of the common law in theſe cafes ough 
as near as may be, to be followed in equity. Now by the comm 
law, if the condition or defeazance of a mortgage of inheritane 
be ſo penned, that no mention is made, either of Heirs or execur 
to whom the money ſhall be paid, in that caſe the money oug 
to go io the executors, in regard the money came firſt out of ; 

crſonal eſtate, and therefore natura'ly returns thither again; h 
if the defeazance appoints the money to be paid either to the hi 
or executors, there, one common law, if the morrgagor Payst 
money preciſely at the day, he may ele# to pay either to the 

t, and the morrgag 
Forfeited, all election is gone, for, ia [any there is no rewemprin 
then when the caſe is reduced to an equity of redemption, that 5 
demprion is not to be upon payment to the heir or executor of | 


equity to revive the election, for then the mortgagor might de 
the payment as long as he pleaſed, and at laſt force a compoſiti 
by payment of rhe money to that hand which will uſe him bel 
much leſs can the court eject or direct a payment where they pleaſ 
for a power ſo arbitrary might be attended with many inconve: 

—— to be a certain rule in theſe caſe 
and a better cannot be choſen than to be as near the rule and re 
fon of the common law as may be. Now the law always givest| 
inoney to the executor, where no perſon is named. And whe 
the election to pay either heir or executor is gone and forfeited 
law, it is all one in equity, as if neither heir nor executor w 
named]; and then equity ought to follow the law, and give it tot 
executor; for, in natural juſtice and equity, the principal right 


— — 


eee > - => 


ſecuriry for the money; wherefore, when the ſecuriry delcends 
the heir of the mortgagee, attended with an equity of redempii 


and only the money to the mortgagee, which is merely perl 
and ſo accrues to the execator or admiaiftrator of the mortgage 


and for this reaſon a morigage of inheritance to a citizen of 
hath been held to be part of his perſonal eſtate, and divided: 


payment of the money, the law keeps a truſt for the mottgag 
which the heir of th? mortgagee is bound to execute. And 
Lordfaip declared, that the right to a ſum of money, which 5 
perſonal duty, ought always to be certain, and not to be varia 
upon circamittances z wherefore his Lord tip did not think it mater 
that the adminiſtrator in this caſe had aſſets without this mone 


adminiftrators, but ſerves only a pretence to favour the heir, 
either ought to have the money, if there had been no aſſets, ot! 
to have it, if there be aſſets; and for the Tate reaſon his Lord 
did not think it material that there wantad the cireuryBance e 

pe:t 
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anal covenant for the mortgagor to pay the money; for, tho' 
N caſe of the adminiſtratrix of the mortgagee had been ſtronger 
ith it, yet it is ſtrong enonghwithout it ; and his Loraſtip declared 
ut he had conſidered the various precedents in this cafe which 
yd been urged, u herefore one did not come to the very point, 
dere being a very great ditteren.e between a mortgage and an ab- 
ute conveyance, with a collateral agreement to reconvey upon 
nt of the purchaſe money. The other late precedents | 

ich made for the heir, being contrary to the more ancient pre- 
dents of this court, and ſa ſome modern roceedings alſo ſee: ned 

his Lord/hip of no weight, his Lord/fip Loi of opininn, thar 
mortgages ought to be looked upon as part of the perſonal eſtate. 
plefs the mortgagee, in his life-time, or by his will, do other- 
le declare or diſpoſe of the fame; and thereupon his Lor4/hip 
kcreed accordingly. 10 Fuly 27 Car. 2. Thynboraugh and Buker, 
Re. —2 Freem. Rep. 143. S. C. accord. 
3 In a caſe between the er and executor of a mortgagee, who 4 8 

Id have the money due upon a mortgage torſeited, which was in fee to b. 

to the mortgagee and his heirs, Lord Chan. Finch declared, the money nt 
|, that when upon a mortgage money is made payable to the _ —_ | 
or executor, there, before the day, or at the day of pazment, the SH . 
a; or has election to pay it to 2which he pleaſes ; but aſier the day ing the wertig a- 
payment ig over, and the mortgage forfeited by lau, tho' equity ter more money. 
b give the mortgagor relief, ſo as upon the payment of the the 
ey be ſhall have his land, yer equity will not revive the election na, - gu M if 
the mortgagor to pay it to the fir or executor, but then he ſhall Je a pay 
breed to pay it to the executor, becauſe it came out of the perſonal sol. at the day, 
of the teflator, and thither it Mall return; but if in the mort- thatthen h, 


e neither heir nor executor be mentioned, then, after the death »f Pang 2 = 


prdingly, in the principal caſe, the money was decregd to the i ie A. 


or. Mich. 1676, Anon. 2 F eem. Rep. 12. Ca. 11, — CET | 
aainſt 4. the wert ger and the heir of B. the mortgagee, to pay the money; On cemurer, 


$lerd , took theſc rules: Pirſt, where a man moitgages la, d, with a coodit on to be void 


payment of money at a Cay, and neit!.er heit nor executor is named, if the pas ty die before the © 


p, the law conſtrue this payment ta be paid tothe executor, for Litt. reaſon, 1 Ine. 209, © becauſe 
 acaty went out of the mo: 1gager's perſencl eflate, and hither it ſba I return. Scecontiy, if morey 

W initted to be paid t. the mortyagee, bus heirs or executors, at ſuch a d., there, if the morteagee 
telore the day, the party has hiz eleAticn ii he pay it at the day; but if he does not pay it et 


tat reaſon. Trin. 1677, Righ'ſ.n ard Overign, 2 Freem. Rep, 20. And tho' it vas uteed by 
drerncy General. that here the mer!gager, by the acceptance of the re-infecffmert, had extin- 
ſed his equity, yet per Lord Chancell;r, t is being Originally a mo t_age, and being continued 


il the mortgagor had ele d on. any e after the payment, to pay the money either to the heir or 
tr, it would be very inconvenient; for then he would make his market“, and he that would 
moſt ſhonld have the money, ard it would be à power not fit to be left in the breift of the 
«by to give it to one or the other, and therefore it always goes to the executor. MS. Rep. in 
e caſe of Right,on and Over tes. —2 Freem, Rep, 21. accord in S. C. | 

{ 4. had a mortgage in fee which was forfeited, and deviſed 

li maregages to B. and makes him executor, and dies. B. proves 

will, and after dies inteſtate. C. rakes out adminiſtration de 

umn to A. and alſo adminiftration to B. and brings his bill 

ut the mortgagor. D. the ter ar law of A. and B. had bought 

te equiry of redemption. This cauſe was heard on bill and 

ver, and tho' it was agreed that both A. and B. left ſufficient 

u without this mortgage, yet it was decreed that the mortgage 

Wd go to the executor. But Lord Commiſſioner Trevor ſaid, 

tif the morzgagee had been in polleſſion and died ſo, he would 

bare taken the mortgage from the heir, there being no defect of 

N r = : W) 4 8 F 57 

rin 1690, I and Fi, Prec. in (Hun 11. 


| 


5. Where 


mortgagee, the law determines it 1 be paid to the executor ; and ber releoſes the 


ay, then it is expreſly limited to nobcd; , and this cqurt gives it conſtantly to the exc cutor ur- 


or a ſecurity of money, there remains till an equity for. the mori garter; and his L:rdjeit ſaid, 
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—— — — —⅛ 


—— — . — : 
— — — ͤ ꝙ2Uw — —— H— 
- — 
— - 
- * - 


= =_ —_— 


430 Executors and Adminiſtrators. 
| 5. Where lands are deviſed to the executors to be ſold ſor fy 
ral purpoſes, and the ſurplus is expreſly deviſed to them, the 
| can be no reſulting truſt for the benefit of the heir. Per Cur (cit 
the caſe of Crompton and North) Eaft. 1699, Dormer and Bert 
5.7 R "IT gh, | 
3 6. J. S. dies inteftate, leaving a wiſe and two daughters! 
incaſe the | ” Y ug hters inf; 
— nn in- After his death 500 /. is found in the houſe, and the rich (0 
ſifted on the had taken out adminiſtration) lays out this money in the purche 
3 0: frauds of lands, and afterwards conveys the lands to truſtees and the 
DE Selb to the ule of herſelf for lite, and after, as to one moiety, 
Lincs conle not the uſe of one daughter and the heirs of her body; and as th {| 
be ſubj : a to other moiety, to the other daughter and the heirs of her bod 
- 1 a with croſs-remainders, with remainder of the whole to her o 
2 ere right heirs, The daughters afterwards marry and die, and | 
| elarnticnof mother dies. The huſband af the ſyrviving daughter took 
nuſt in writicg: adminifiration to his wife and her ſiſter, and brought his 
— the en * the heir of the mother to have this land made perſa 
Jr ate, and ip have to thirds of it, as being purchaſed with: 
dad welied on. money which belonged to the daughters. His honour decreed, th 
but bir l, the lands ſhould be charged with two thirds of the purchaſe mo 
rr yrs for the plainriff, and, that if it were not paid, the land to be ſo 
— woe Mick 1701, Kinder and Miller, Prec. in Chan. 171. 
on its n bottom, and that here was an iatereſt veſted in the daughters by the ſtatute of cif; 
tions, and that it would be very miſchievous to infants, if their money m be inveſte!] in 1 
nad that band not liable to make them ſatisfaction ; for which rexfon his ner decreed 25 abc 
But Lord Keep. Wright reverſed his honour's decree, as contrary to the caſe of Xi and # 
Bid. 1351.—e err. 449. 8. C. by the name of Kinder and ii ard, ſays, Lord Keeper res 
his e d- tee, Mich. 1702, s being wit in the reaſon of Kirk and Webb, late'y affimed 
per iement, that mancy Bad no car-mark, ard ce. Id net be followed when invefled in a purchoſe 
(a) Pide N 743. C. 1. this work. 59 2 | 


J. Held that a furnace, tho' fixed to the freehold, and purchaf 

with the houſe, and alſo hanging nailed to the walls, ſhall go 

| . the executer, and not to the heir, and ſo determined, contrary 
(a) 2 Pere. go8. Harlakenden's caſe, 4 Co. 64. (a) Trin. 1701, Squier and M 

2 Freem. Rep. 24%, Sh * 

Vide P 5:6. 8. Deviſe of lands te an execntor, in ruff, and to the intent 

c. 4 this work. ie ſame, or fo um thereof as Mond be needful, fhould be fold 

payment of debts and legacies. This is a beneficial legacy to 

executor, and not a reſulting truft to the heir; and paro/ evide 

admitted. Feb. 18, 1710, Dpckſey and Dockſey, 11 Vin. Abr. 

9. F. S. being ſeiſed in fee, deviſed, that if his perſonal el 

| ſhould not be ſufficient to pay his debts and legacies, then his 

ecutors ſhould teceive the profits of his whole rea! eſtate for 

9 yment of the ſame, and aſter payment of his debts and lega- 

( Vide 2 Vern, Ke deviſed his real eftate to A. The executors have only 2 

454 chattel intereſt for payment of debts. So held in Dom. Proc 

1 May, 1717, upon the advice of all the judges, on an appeal in 
caſe of Carter and Barnadi/lon, i Will. Rep. 506, 50g. 

10. A leſſee of lands to him and his heirs for three lives, all 

the whole eſtate, reſerving a rent to him and his executors, ad 

flrators and affigns ; provilo, that on nonpayment he and his fein 

re-enter ; and the aſſignee covenants to pay the rent to A. his ts 

tors and adminiſivaters. Per Cur, It is a plain caſe, and no nec 

mooting it: here is no re verſion to the aſſignor, and the rent U 

expreſs words reſerxed to the executor ; the proviſo for the hel 

re-enter is not material, as long as the reſervation of the rent! 
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for in ſuch cafe the heir is a truſtee for the executor ; 
1difmifſed vu co. Per his homur, Trin. 1719. —-Aſterwards 
z matter came on again before Lord King, whofaid, that if the 
ration were void, yet the covenant muſt be Ys good, 
Ich was to pay the rent to A. his execurors, Cc. the court 
lined that Neve * no reverſion, the rent, during the three 
z, might be well reſerved to the executors ; and at length de- 
d ir to the executor. Trin. 1727, Jenifon and Lord Lexington, 
will. Rep. 555+ 557- | OE. 


mainder to the heirs of .. li ſeems this ſhall, on A.'s death, go 
is executor, and not to his heir. Fide 3 Will. Rep. 29. the caſe 
Davis and Gibbs in Dom' Proc, Hil. Vac. 1729. 


Kc. and oll his real eflate 2hatſoever in B. C. D, and E. to R. 
and J. S. for their lives, and after their deceaſe, 10 their heirs, 
the heirs of ſuch heirs for ever as terants in common. Lord Chan. 
decreed rhe mortgaged and extended lands in D. and E. to the 
| Hil. 3 Geo. 2. Devi: and Gibbs, Fitz-G:bb. Rep. 116. 
13. Whatever intereſt in, or profits out of a real eſtate are un- 
oled of by a teſtator, deſcend to the heir, and he takes them; 
by the will, or the intent of the teſta tor, but they are thrown 
n him by the law for want of ſome other perſon to take. 
ina ſequitur legem. Mich. 19 34, Hopkins and Mephins. Caſes in 
Temp. Talbot 44. | e 
14. F. S deviſed as follows: imprimis, © I deviſe, give and be- 
weath all and fingular my meſſuages, lands and hereditaments 
nhatſoever and whereſoever in the counties of M. S. and C unto 
ny fiſter J. and to her heirs and affigns for ever, upon truſf that 
de ſame ſhall be ſold by her or them, for the beſt price that 


my deceaſe ; and that out of the monies ari#fing therefrom all 
ny jeſt debrs, of what kind ſoever, be paid; and after payment 

my debrs, I deviſe out of the remainder of che money the 
ſum of 5o0ol. to my ſiſter B.“ And gave ſeveral other pecarniary 


ſhis heir ar law) and then ſays, Item, After my debts and le- 
nacies pa id as aforeſaid, and ſubject to theſame, I give and be- 
qeath all the reſt and reſidue of my perſonal eſtate unto my 
Mer J. whom he appointed ſole executrix of his will“. It was 
led for the plaintiff the execurrix, that here could be no re- 
ing truſt for the Heir. Firft, becauſe the teſtator had given a 
ey of go to the heir. | Secondly, becauſe the tefiator had 
ted hisrealeſtatetobefſold for payment of his debts and legacies, 
had therefore conſidered it as a perſonal eſtate; and after pay- 


tor's intention would be utterly defeated ; for then the perſonal 
te muſt be applied in eaſe of the real, and ſo the executrix 
ud have but a troubletome affair, without any benefit or con- 
nion. which could never be the teftator's intention ; and in 
r to ſhew clearly that was the teſtator's intent, it was inſiſted 
noiving pare! evidence. Bur Lord Chan. Tabs decreed, that 


faulting truſt for the heir; and that the exccurrix ſhould have 


the 


can be gotten for the ſame, as ſoon as conveniently can be after 


iet, and among, which was a legacy of 5ool. to his nephew | 


it of his debrs and legacies, and ſubject to the fame, had given 
he reſt and reſidue of his perſonal eftate to his executrix. But 
t ſhould be conſtrued to be a reſulting truſt for the heir, the 


n the will irſelf, independently of the paro/ evidence, here was 
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11. J. S. poſſeſſed of a term for years, deviſed it to A. for life, ide cext caſe. 


12. A. having lands of inheritance in B. and C. and a mortgage in 3 Will. Rep. 
und lande extended in E. on a flatute, deviſed all his credits and 26. 8. C. 
gages to his executors ; and afterwards deviſes all his meſſuages, 
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in caſu Harvey and Afton, Compns's Rep. 744. 


(B) Bll, for a 
eutirrbutions 
Plc that by 


ſat. 21 Car. 1. 


an afmimitra- 
tor was not 


obliged to a di- | | 
ſtiribution unt. l a year aſter inteftate*s death was expired: but over-ruled and ordered t Nang 
an anſwer, with bb rty to exec pt. Bund. 64. 
eſtateto her ſiſt t ani her huſband, ſor tur tiſter's life, and gave all her next of kia, except oe, | 
eic, an} aite» tiig death of her ſiſter gave ane moiety to B. but iaid nothing of the other, and mn 
the ſiſter and the huſband executors. And it was he'd that tho" the cer ite was only dur irg the fiſt 
| fe, and one of the next of kin had no legacy, yet it was ſuch a beneficial legacy as wound not 
the huſband of the moiet+ not given away; and it was fait, that a legicy to excluce the exec; 
from the ſurplus moſt raiſe a preſumption that he was not to have it, of it does nothing. K un 
Brady, MS. Rep. (c). le] ere term and year. | ED 


to the next of kin to the inteſtate, in equal degree, and thoſe 


See P. 436. 
C. 24. 


Bee ſtat. 22 & 
23. Cate 3. 
. 9. 


(F) Concerning Diftribution (a), and who are intitled the 


. Y ſtat. 22 & 23 Car. 2. c. 10. /e;3. 4. the ſurpluſage ſhall 
the reſidue among his children, and ſuch as legally repreſent th 


law, advanced by ſettlements or portions, not equal to other ſha 


| ſhall be diſtributed among the children; and if no children, to 


act of 22 © 23Car. 2. c. 10. of diſtributions, ſhall not extend 
the eſtates of ſeme coverts that die inteſtate, but that their huſbe 
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the whole refidue after the ſale of the eſtate, both of the mo 
ariſing by ſuch fale, and of the perſonal eſtate. Eafe. 1735, My 
labar 8 þ Mallabar, caſes in Eg. Temp. Talbot 78. f 

15. It is now a ſettled point in courts of equity, that if lands l 
ſettled, or a term of years created, on truſt to raiſe portions #; 
daughters to be paid at the age of twenty-one or marriage, and 
daughter dies before the time of payment, the portion ſhall not 
to the executor or adminiſtrator of the daughter, but ſink in 
eftate for the benefit of the heir. Per his honour, Eaſt. 13. Ge, 


12 


. 
6 


* 
— 
- 


to, and in what Prop:rtton — And when the Surp/ 
of the perſonal Eftate belongs to the Executor (b); 
And when he is a Truſtee for the next of Kin, 


() A. deviſed the reſidue 9 


diſtributed as follows: one third to the wife of the inteft: 


if any of them be dead, other than ſuch children (not heirs at 
who ſhall have any eftate by ſettlement of the inteſtate in his li 
time equal to the other ſhares. —Chiidren, other than heirs 


ſhall have ſo much of the ſurplus as ſhall make the eſtate of al 
he equal. But the heir at jaw {hall have an equal part in di 
bution with the other children, without any conſideration of 
value of the land which he hath by deſcent, or otherwile, trom 
— 8 | Tp 

2. Sed. 5. If there be no children. nor legal repreſentatives 
them, one motety ſhall be allotted to the wite, the reſidue equ: 


repreſent them, 8 5 
3. Sec. 6. No repreſentation ſhall be admitted among collate! 
aiter brothers and ſiſters children. And if there be =o wit, 


next of kinto the inteſtate, in equal degree, and their repre 
tutives. 1 ee a fees 


4. By the ftat. 29 Car. 2 c. 3. ſed. 25. it is enacted, that 


may have adminiitration of their perſonal ellates. 

q. Wherea man makes an cxecutor, to whom he deviſes al 
reſt and reſidue, &c. and this executor dies betore the teſtator, 
that takes adminiſtration cum re/famento annexo ſhall be liable 


1 


— — 
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wke diftribution of this ſurplus within the act of diſtribution of 
eftare's eftate. Hil. 1682, Anon. Ca. 94, cites it as ſo reſolved 
Lord Keep. North. 2 Freem. Rep. 85. 

6. By ſtat. 1 Jac. 3. c. 17. ſed. 7. If, after the death of a father, 
u of his children ſhall die inteſtate, without wife or children in 
te life-time of the mother, every brother and ſiſter, and their re- 

ſentatives, ſhall have equal ſhare with her. 
J. By ſtat. 1 Fac. 2. c. 17. ſe#. 8. Such part of any inte tate s eflate 
ithin the city of London or province of York, as any adminiftrator 
, by virtue only of being adminiſtrator, Mall be ſubj ed to difiribu- 
inn as in other caſes, and the cuſiom ſhall not extend to it —But the 

5 V. & M. takes away the cuſom of the province of York, 
gives po tver to diſpoſe of their per ſonal eftates 1 will, but exce pte 
cities of York and Cheſter. he ſtat. 2 Ann. c. 5. ſe@. 1. re- 
als the _— by : the City of > os * IE . 
8. A. poſſeſſed of a perſonal eſtate and of leaſes for years, makes 1; | 
; will, 224 thereby Les legacies to every one of his grand-chil- 3 — 
ren, and likewiſe 10 J. unto Mount, and made him his executor, calc of Foſter 
(died. There being no diſpoſition of the perſonal eſtate, the and Mant, M. 
ur of kin exhibired their bill to have a diftribution. Inſiſted, 4 ind . 
* executor cannot be a truftee for the next of kin for the re- 47. Eg. 293. 
he of the eſtate which is not diſpoſed of, ſince the ſtature of Ca. 1. tho' there 
auds, unleſs there had been a declaration of the truſt; and giving not ſo clearly | 
kyacy to the executor cannot alter the caſe, becauſe there are le- RT, 
wes alſo given to the next of kin, which makes them equal. Per u work. 7. 
Chancellor, the ſaid ſtatute doth not affect this caſe; and altho* 
ke next of kin have legacies given, yet a legacy given to the ex- 
tor excludes him from having the reſidue; therefore decreed a 
firiburion. Note; this decree, upon a re-hearing before the 
ds Commiſſioners, was reverſed z and their decree was ſet 
de in the houſe of Lords, and this decree affirmed. Anon. MS. | 
—_ cc: OT 1 ; (a) Luære term 
9. A man made his will, and deviſed all the re/duum of his 2nd year. 
onal eftate to J. S. and to his wife, nevertheleſs in trufi for his 
le, and made the ſaid J. S. and his wife his executors. Aher 
e making of this will, and 6x months before the death of the 
ator, the wife died, and then the teſtator died, and the next of 
n preferred a bill againſt the executor to have an account of the 
ona] eſtate, and inſiſted upon it that, J. S. was only a truſtee. 
had no benefit intended him by the teſtator. But fer tot Cur”, 

bill was diſmiſſed, for the law had caft it upon F. S. by being 
ecutor, and there appeared no intent of the teſtator that it ſhould 
otherwiſe. Trin. 1689. Anon. 2 Freem. Rep. 105. Hs 
10. A. deviſed in theſe words, I give to my daug/ter H. 1000 / 1» 
wdered and diſpoſed of by her, and for the benefit of her children, as 

pleaſeth, without giving an account 19 any body. H. died and made 
Uſpoſal. Defendant (her huſband) took adminiſtration, and 
children brought their bill for this 1000/. And the ſole queſ- 
n was, whether there was any intereſt veſted in the children by 

deviſe ? For, if there was not, then it belonged to defendanr. 
de cauſe was referred, and ſo the court gave no opinion, but 
med doubtful in the caſe. Mich. 1689, Hillier and Hiller, 
Freem. Rep. 119. | | 
ll. It was held, that where a man makes a will and an execu- 

and the executor dies, an adminiſtrator de bonis non ſhall not 
Ke diſtribution, becauſe the party did not die inteſtate, and fo 
[within the ſtatute. Hil. 1696, Ancn. Ca. 285. (3) 2 Frem. 
212. 


Vol. II, | E e | 12. Where 
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12. Where a man dies, having made his will and an execute 
and gives him any particular ſum, as 5 J. or 10 l. and makes 
diſpoſition of the reſidue, there the refiduum ſhall be diſtributed to 
next of kin, becauſe, altho he makes a will, yet he is held to d 
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inteflate as to the refiduum. Hil. 1696, Anon. Ca. 285. (b) 2 Fre 6 
Rep. 212. 

13. J. S. having a daughter and two brothers, made his wi 2 
and thereby gave 5 J. apiece to his brothers, appointing them el ** 
ecutors, but made no diſpoſition of the ſurplus. On a bill by t Yai 
daughter (as next of kin) againſt the executors for an account WM tay 
the hn, and tho' there were proofs that the teſtator intende ' 
his executors ſhould have the ſurplus, in regard that the daughi ,F1 
had incurred her father's diſpleaſure by marrying againſt his c tor 
ſent, yet theſe being ſomewhat doubtful, it was decreed f it 
by Sir J. Trevor, and affirmed by Lord Somers upon an appe ;þe 
that the executors ſhould be but truſtees as to the ſurplus after the gra 


legacies paid; and that ſuch ſurplus ſhould go according to: 
(s) And bis ſtatute of diſtribution (a). 20 May 1696, Petit and Smith, 1 If; 
that equity did 5 . 0 = | 
| delight in equality, and that the diſtribution according to the ſtatute was moſt agreeable to 22 
tice. [b:d. 9——In this caſe, on the dt ath of the teſlator, the daughter, as next of kin, Ihe 
in the ſprritzal court againſt the executors to have the reſidue of the perſonal eſtate, it appeari 
{as was ſuggeſted) by the expreſs legacies given to the executors, that they were to have not} 
farther ; and in the ſpiritual court ſhe recovered a ſentence for the reſidue of the perſona! eſtate; f 
which the executors _— to the delegates, and new moved in B. R. for a prohib tion to the i 
delegates. And per Helt, C. J. the daughter, not being re/eduary legatee, can lave no pretence 
ſuing for this ferplus in the ſpiritual court; on the contrary, the teſtator's having apj o'nt:d bi by 
thers executors, is 2 gift to them of the reduce after debts and legacies paid. At common !. 
before the ſtatute ordered adminiſtration to be granted, the ordinary appointed committees of t 
perſonal eſtate, and in thoſe times it was a practice to compel ſuch committees to ditiribute; | 
afterwards, when the ordinary, by virtue of the ad of 31 Ed. 3. cap. 11. granted adminiſtration, t 
adminiſtrator had all the power of an executor, and being in nature of an executor, it was ö 
that he was (6) not compellable to make diſtribution, which being thought hard as to thoſe of lig 
the inteſtate in equal degree, the ſtatute of Ciſtribution was made. So that what is ſaid in 2 J,. 
% that an executor or adminiſirator having paid all the debts and legacies, and funeral expenct, 
compellable to divide among ft the next of kin,” ſeems not to have been thoroughly contivieted. | 
that the point might be more ſolemnly ſettled, the executors were ordered to declare upon 2 pre 
bition, and afterwards, on debate, a prohibition was granted (c). Upon this, the daughter broug 
her bill as above. Ibid. 7, 6, ge—5, Med. 247, 248. W. z. B K. S. C. ſays, a prohibition was gran: 
Nifi—1 Lord Raymond 86.8. C. accord*.—Comb. 378.S, C. accord. Cory Rep. 3. S. C. tape 
court inclined that a prohibition ſhould go. 5 () ide i Lev. 233.— 
Car. 62. 202.— Hob. 83 —, Will. _ 41. Blackboreugh and Davis; but more part:cu'ar!*, 
the caſe of Edwards and Freeman, 2 Will. Rep. 441. (e) The prohibition was granted right 
foraſmuch as the ſiritual court, by compelling a diſtribution, would, in effect, compe! the execs; 
of a truft, which they cannot do. See this realon given per Lord Chan. Macclesfield, in the calc 
Farrington and Knightly, 1 Will. Rep. 5 44. | 5 : 0 
1 Vel. Abr. 14. An infant in ventre ſa mere, at the time of the death of tl 
Eq. 4 or father, was held clearly, per Lord Chancellor, to be intitled un 
Smith, x f A ſhare by the ſtatute of diſtribution, for he is, in the eye of e l 
S.P. A child, and ought to be provided for as well as the relt; a 
altho' it was admitted that a diſtributory ſhare is an in 
veſted upon the death of the inteſtate, even before difiribut.on, and / 
g to the executor or adminiſtrator of the party, altho' he die bet:r: 1 
diſtribution, yet that was not ſuch an intereſt veſted in the child- 
born ſo as to deprive the after-born child. Mich. 1698, Bal! at 
Smith, 2 Freem. Rep. 230. | 3 
15. A. by will gives the plaintiff (who was his couſin and |: 
at law of the whole blood) 501. to buy him mourning ; gives {: 
ral eſtates to his brothers of the half blood in fee, and levcra! ot 
legacies, and alſo 5 J. apiece to the defendants to buy them mou! 


ing; and then ſays, all the reſt, &c. of my manors, &c. goods, cult 7 
&c. and all other my real and perſonal eflate what ſocder, | give 4 B. * 


and D. (the defendants) whom I nominate and af foint executors At 
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ag will, equally to be divided between them, to hold to them, their heirs 

and affigns for eve. The bill was to have the ſurplus a reſulting 

ruſt for plaintiff the heir, becauſe defendants had legacies given 

them ; bur decreed for the executors, and affirmed in Dom. Proc', EF. 
af. 1699, Dor mer and Bertie (a), MS. Rep. . 2 py _ 


ys, the court held that if one can give away the ſurplus of his eſtate it is done here, and no truſt for 
the heir; and cited the caſe of Cromp len and North ans a much ſtronger cale, and yet held no truſt 
and tho' a legacy given an executor may be an argument againſt him guead the lurplus, when net 
expreſſy given him, yet it can be no argument at all when it is expreſly given him. Alſo, the 
plaintiff has a legacy given him, and not the jurplas, which turns the argutr ent firong agaiuſt him» 
ye, the decree was affirmed in the houſe of lords, that it was no truſt for the heir. 


16. J. S. died inteſlate, having neither wife nor child; his next Sir Falter 
of kin was A. a deceaſed brother's child, and to whom adminiſtra- Welter, a fa- 


tion was granted. The perſons claiming diſtribution were the 2 ogy 
children of J. S.'s brother's fon. And the queſtion was, whether 5 rf ray 


the inteftate's drother's ſon's children, being the grand nephew and tion, and the 
nd niece of the inteftate, ſhould come in for a diftributive ſhare on], queſtion 

vich A. the inteſtate's niece, the ſtatute ſaying, that the perſonal nt tn. _ 

efate, in caſe there Mall be no Wife or Child, Mall go to the next of WOT 

n of the inteſtate, and their legal repreſentatives ; after which comes Sers chi 

a proviſo, enacting, that there Mall be no repreſentatives among cola- 41, in the 

trals after brothers and filers children? And a Mandams to the Poiſo thall 


judge of the ſpiritual court, to make diſtribution on the ſtat. of e 


22 & 23 Car. 2. c. 10. was denied, the whole court declaring, that Cidre of the 
among collaterals, ſaving only in the caſe of brothers and ſiſters /*1e/a:e? 
children, proximity of blood ſhould give title to the perſonal eſtate Now ſurely 


of the inteſtate (5). Trin. 1700, in B. R. Pett's caſe, 1 Will. Rep. 25. oy a | 


for the inteſtate is the ſubjeQ matter of this act; it ie Hi eſtate, his wife, his next of kin, his children, 
ud conſequently his Brother's children that the ſtatute ſpeaks of; ſo that the relate terms 
made uſe of throughout, have the inteſtate for their cerrelative. The intent of the proviſu was to 
tafine the degrees of repreſentation, that they ſhould not go beyond Brothers and Siſters children, 
And if this conſtruQion has not already prevailed in the Sprriiual court, the parties are at liberty to 
| eppeal, Per Holt, C. J. Ibid 27, 28.—E: cr Gould, J. i: has been always faid, the ſlatute ſhall nor be 
uten in favour of dillributionss 16:4. 28. — Cern, Rep. 87. Fett and Fett, Irin. 12 W. 3. 
& C. accord” ſays, the Mandamus was denied for the reaſons given in the laſt caſe of Roaymond's Rep. 
Led Roymend's Rep. 671, Rex and Raines or Pett and Fett, Tris. 12 W. 3. S. C. lays, by the 
qpiniog of the whole court a Mandemus to the ſpiritual court to command them to compel the ad- 
nuiſtrator tomakediſtribution, wasdenied.—1 Salk. 250. S. C.-3 Salt. 138. S C. - Caſes is E. R. Temp. 
W. 3. 409. Fett and Fett, S. C. ſa ye, the words (Brother and S:fler) and (cellateral) in the ſtatute of 
Alribution, ought in all reaſon to refer ta the inteftate, for inteſtates ate the ſubject matter; and in 
lis court they would never hear argument for diſtribution beſore the ſtatute, but once n conſide ra- 
ton to Sir Francis Walcor (c) who tinding it would not do, procured this fiatute to be patſed ; and tlie 
rer. ſo is, that there ſhall be ne diſtributies in ce laterali beryznd Cretlers and S:flers chidren, and that 
nuſt be B other; and Sifters clilil es ef the inteflate. Pe Cu, upon debate upon a mot on fir 3 man- 
lems, Ibid. 410.—By the Stat. of 22 & 23 Car. 2. there ſhall be no diſt: ibution amoneſt ce. ateralt 
titer Brothers and Siſters children of the iateſlate; for that ſtatute is a reſtraint on the common law. and 
therefore ſhall not be carried farther than the letter, and after ſuch collate ral it ſhall go to the next of 
tn to the inteſtate. Fer Cur', in S. C. 3 Salk. 138. (c) Quere, If it ſhould not be Sir Walter 
Waller Sir Walter had liberty to argue in C. F. for the power of the ſpiritual court in granting 
iſteibut ions; and after he had argued - three hours. By:dyman C J. inclined in opinion to Sir 
Walter, but the other judges oppoled it, and it never obtained in Meſtminſter- Hl, but probibitions 
dere granted upon the firtt motion, and then he procured the act. Jer H., C J. in S. C. 1 Lerd 
19%. Rev 674. And per Gould, J. the word» in this clauſe upon which the plaintifi> rely, are, 
er repreſ-ntatrves as aferefaid, which muſt mean what they are allowed to mean in the pres ſo, 
ud then it will ſtand upon the words of the proviſo. And per Holt, C. J. in Tracey's cafe, a probe 
an was granted, and after a conſultation was awarded upon great debate. 16:0. 574 (6) Vide 

tern 168. Becton and Darking et econt', and 1 J. Ab. Eq. 245. Ca. 4. but more particularly tie 
ale of Bowers and Liittlexord, P. 439. Ca. 37. u Work. | 


17. J. S. deviſed to A. and B. his wife's children (as he called 
em, not owning them to be his) 10s. apiece and no more, and 
ee the children which he owned conſiderable legacies ; then he 
.iſed legacies to his executors, but did not mention them to be 
their care and pains, or any thing to that purpoſe. Decreed 
41 the executors ſnould not have the ſurplus, but that it muſt be 
Aributed, and that the children which the teſtator did not o-. 
| Ee3 | ſhould 
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ſhould come in for a ſhare, for the words of excluſion are n Plain- 
ly expreſſed, and ſhall be taken ſtrictly in this caſe. Trin. 1501 
Vachel and Jefferies, Prec. in Chan. 169. Vide 1 P. Vu: 548. f 
Brown's Rep. 333, 334. 
1 Salk. 281. 18. A. dies inte ſlate, leaving a grandmother and an aunt his next 
S. C.—Caſes is of kin. Adminiſtration was granted to the grandmotſer. The 
>; 1 gr andmother is nearer of kin to the inteſtate than the au»! for the 
I 124 Are aunt is not of kin to the inteſtate but as ſhe derives her kindred 
Rez. 684, 686, from the grandmother her mother, and therefore not in equal de 
S. C. ſay, the gree; belides, where one is lineal, and the cauſe of the kin, and 
_— the other collateral, the perſon who is lineal {hall be preferred ; hers 
3 near as the grandmother is the root of the kindred, and ſo muſt be near: 
the auz7, forin than they that derive their relation from her. Per Holt, C. J. Ane 
this caſe in de- ger tot Cur, a motion for a mandamus to the ſpiritual court, com 
OO it manding them to grant adminiſtration to the aun as more near 
diate deſcent, kin than the grandmother, was denied. Eaft. and Hil. 1701, Black 
and the ſame Gorough and Davis, 1 Will. Rep. 41.—See the ſame point deter 
, medium to both, mined in the caſe of Woodroff and W:ckworth, upon the ſtrength 


prac ot this reſolution. Prec. in Chan. 527, 1 Vol. Abr. Eg. 449, C. 5. 


mother ſeems to have the advantage, becauſe ſhe is of the ; igbt line, the ant of the collatero/ line 

and Sir B. Shower cited a caſe between Burton and Sharpe the laſt Trinity Term, where an ad 

piſtration was ſued to be granted to the great grand matter. And the ast moved for a pr hib 
in the common pleas to ſtay the ſuit in the ſpiritual court, and it was denied. 16, d. 686.— 

A grandfather on the father's fide, and a grandmother on the mother s fide, (being the next of kin 

are equal y intitled by the ſtatute of diſtribution ;; for tho the grandfather by the f:ther's fide, may 

in ſome reſpects. be more worthy of blood. yet here dignity of blood is not material; in regard tt 

brother of the (b) half blood ſhall take equally with the brother of the whele blood. And his hero: 

(Sir J. Jekyll) was ſo clear as to this point, that he would not ſuffer it to be debated. 131h Me 

1723, Meer and Borham. Vide 1 Will. Rep. 53. : (5) Caſes in Far“. io f. Carth. 51. 

| 109. If a child had died inteſtate without wife, child or father, living 

only the mother, the mother had the whole till 1 Fac. 2. exclufv 

of the brothers and ſiſters, and there muſt be the ſame law nov. : 

to the grandmother with relation to the aunts ; the father jurvirin 

has the child's whole eftate at this day. Per Holt, C. J. Ibid. 40. 

20. The ſtat. of 1 Fac. 2. allowed the proceedings of the in 

tual court to be right as the law hen ſtood, but thought it unrea'in 

able that the mother (who might marry again) ſhould car 

ayay all, and therefore the parliament let in the inteſlate s br ii 

and ers equally with the mother, but ill the father has al! | 

the ſpiriiuul court fince the Rat. of Car. 2. ſhall attempt a diltr di 

tion contrary to the rules of the common la, we will prohibit the; 

| for by that ſtatute they are reſtrained to the rules allowed amoig 

us. Per Holt, GC. .. 49. 15 2 

21. It appears from Ridley's wieww of the civil law, (P. 63) tha 

the grandmother, Ec. of the aſcending line to the utmoſt degree \: 

auciently preferred before the neareſt collaterals, but that may 

now altered by the ſtat. of Car. 2. which prefers the next of kin 

tho? collateral, before one tho' lineas, that is more remote. Per Hi. 


C. J. 1bid. 51. . 5 « þ 
4 Freem. Rep, 22. J. C. having made his will, and his wife executrix, g, 
8. C. and PD. 1000 J. apiece to his daughters, and ſome jewels and other th kat 


decreed accord? to his wife; and one queſtion was, whether the wife ſhould has 
. by Lord Keeper. the whole ſurplus as executrix ; for, altho' it was agree! that # 
the law is now ſettled ſince the caſe of Fofter and Munt, that wit! 
a particular legacy is given, and no diſpoſition of the ſurplus, tht 
ſhall be a diſtribution; yet, in the principal caſe, it wa inſiſte 
upon that ſo near a relation as the wife being executrix, it cou: 
not but be ſuppoſed the teſtator intended her ſome benefit hy makin 
her executrix. But decreed, that ſhe having a particular legag 
given her, ſhe ſhould diſtribute the lurpius ; and fo, it was ſaid, 


J 
9 


7 


| 


lady Morley et al, MS. Rep. 
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ud been already ſettled, even in the caſe of a wife executrix, in 
he caſe « f Randall and Bookey (a), Mich. 1702, Paculet et ux and (a) Vide 2 Vers, 
— 


a 162.— And 1 Pol. Abr. Eg. 252. Ca. 4 
23. J. S. deviſed the uſe of his houfhold goods to his wiſe, during 


br widowhood, and made her executrix during her widow/ood ; 
ind if ſhe ſhould die or marry, he appointed his fon and heir to be ex- 
nter, and deviſed ſome curioſities and rarities to remain as /eir- 
bm; in his family. 
the wife ſtould have the ſurplus, e having but a limited executor- 


And Lord Keep. Wright was of opinion, that 


v; and tho? this court has diſtributed the ſurplus where the ex- 


eutor has a legacy, on a ſuppoſed intentionof the teſtator that he 


mended | 
tade the heir when his executor ſhip Mall take place; for, as to the 


him no more, yet here it cannot be intended fo, as to ex- 


ir- home, that appears to be given to another intent, and not to 


aclude h im from the ſurplus ; neither ſhall the wiſe, in this caſe, 
te excinded. Mc. 1706. Hoſkins and Hoſkins, Prec. in Chan. 263. 


24. I give to my daug/ter A. all my goods and plate, 15col. to my 
B. and 10 l. and no more, to my fon W. ani 10 l. and no more to my 
wife's daughter P. and made C. and D. executors, and gave them 
100 l each, but makes no diſpoſition of the reſidue. Decreed 
that it ſhall go in a courſe of adminiftration ; but decree reverſed, 
fr it is plain that N. and P. were to have 10 l. and no more. Mar. 
$, 1706. Vachel and Breton, 11 Vin. Ahr. 195. pl. 16. 

25. A. deviſes 500 f apiece to B. and C. pavable at rwenty-one. - 
dies an infant and inteſtate, and then D. B.'s father, dies with- 
out raking adminiſtration to B. his ſon. Decreed per Cur", that 
500 l. legacy deviſed to B. be diſtributed amongſt his mother, bro- _ 
hers and ſiſters, equally (a). Trin. 1706. Grice and Goodwin, Prec, (a) But upon a 
n | | | bill of review to 


___Teverle this de- 


cee, it was affigned for error, that on the death of B. in the life time of D. his father, this legacy 


welted in D by the ſtatute of diſtribution; tho' he took not out adminiſtration to him, and therefore 


ud then the mother would be intitled to a thid of it. And this was held per 
wpearing, in the body of the decree; ſo the decree was-opened. Ib. d. 260, 261, 

26. If a man be declared executor, this of itſelf gives him an 
imereſt in the perſonal eſtate, and he ſhall have the whole; bur if 
t of that eſtate be deviſed to him, it will exclude him as to the 
eſt, and he ſhall have no more than ſo deviſed. Per Lord Chan. 

Cooper, Eafl. 6 Ann. 11'Vin. Abr. 411. pl. 21. S. P. by Lord Chan. 
King, 2 Will. Rep. 340. . 

27. Where a perſon, intitled to a diſtributory ſhare of an in- Th, à perſon 
eſtare's eſtate, dies within a year after the inteſtate, in ſuch caſe, int tied to mi- 
tho' by the ſtatute no diſtribu ion is to be made within a year, yer niſtration dies 
the ſhare of the deceaſed perſon will be an intereſt veſted, tran/- _— os 
nſable to his executors or adminiſtrators ; for in this ſenſe the ſtatute it ſhall veſt in 
makes a will tor the inteſtate; and it is as if a HHacy xvas bequeath- him; the clauſe 
ed payable a year hence, which would //ainly be an intereſt veſted pre- directing that 
ently. Na y. where one died without wife or iſſue, and inteſtate, ny wage as 
kaving a father, who alſo died before taking out adminiftration, gay 4 hear 
or airing the property of the eftate, thoy' in that caſe there was atter the death 


Cur* to be an error 


only cne M ho could claim as next of kin, and fo, Iiterally and vt the intettate. 


heing merely 


frialy ſpeaking, there could be no difiribu'rirn, yer hy the Nature e e 


the right to the inteſtate's perſonal eſtate veſted in the father, and if cer ore. 
conſequently belonged to hi, executors or adminiſtrators, and not But it is to be 

" the next of kin to the firſt inteſtate, who in ſuch caſe happened obſerved, that 
o be a different perſon (4). Hil. 1708. Grice and Grice, by the Lord eee Ne” 
Chan. Cowper, 3 Will. Rep. 49, 50. ina note by the editor. ape oy 
Weſtate's death, yet the ſame doth not ſo veſt as to exclude a poſthumous child. 1 1. Rep. 46. 
Vote). J. de 2 Will. Rep. 435. Edwards and Freemans (6) Note; Me Vernon, upon this occa- 


waht not to have been diſtributed as B's per ſena/ eſtate, but as the perſonal eſtate of D. the father, 
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$09, told the reporter, it had been twenty times determined in equity, that where there is only ug 


rſon intitled to take the pe rſonal eſtate of the inteſtate as next of kin, the ſlatute veſts the right ic 
hat perſon, making him as a legatee of the party deceaſed. id. 50. 


In this caſe C. 28. A. made B. and C. his executors, and deviſed my er le 


ous 8 gacies to B. and none to C. but made no diſpoſition of the urplus of 
——＋4 _ his perſonal eſtate. Lord Keep. Harcourt decreed that the 


other executor) executors ſhould come in equal] y for their ſhare of the ſurplus 
for an account notwithſtanding theſe ſpecifick legacies to one executor. Hil 
of the perſonal 1711. Coleſwort / and rang vin et ar, Prec. in Chan. 323. But 
3188 if a bill had been exhibited by the next of kin, 2 whether the 


8 ſhould not both be conſidered as truſtees as to the furplus, becauſe 


himſelf, for tha they both came in, but in repreſentation of the teftator, and made 


A. having given 
B. ſpecifick le- but as one perſon. 


rm intended him no more, and therefore that the whole ſurplus would belong to him. B. it 

ited that C. was a mere ſtranger, and that he [B.] was a near relation to the teſtator, and that le 

pave him theſe legacies only that he might in all events be ture of ſomething, that he took theſe 
gacies in another capacity than as executor, and therefore they could not exclude him of his tate 

j- = ſurplus, which the laſt caſt upon him as executor, and Lord Keep» was clear of this opiniot 
410. 


29. A legacy of 500 J. being left to an executor, without an 
expreſs diſpoſition of the ſurplus, but there was ſtrong proof tha 
the teftator intended him the ſurplus, on a bill brought by the next 
of kin againſt him for a diſtribution, the executor anſwers, and 
waves the benefit of the ſurplus by miſtake of. the law in thar 
int, and admitted himſelf accountable for the ſurplus ; but be 
ing a creditor upon an open account, he inſiſted that he ought t 
have his legacy over and above his debt. But, upon better infor 
mation, he prayed to amend his anſwer as to the waving the 
ſurplus, which was denied by Sir J. Trevor maſter of the rolls, but 
his honour decreed the legacy over and above the debt. And or 
appeal, Cooper C. ſaid, that he would not, againſt his own co 
feſſion, decree the ſurplus for him. Mich. 1715. But in Eaf 
term 1718, the cauſe coming before Lord Chan. Parker, his 
 Lord/hip ſaid, he could not but incline to help the defendant, who 
by mi ſtale or miſ advice, was in a way of loſing his right ; there 
fore, if plaintiffs would bind the defendant by his anſwer from 
taking the ſurplus as executor, they ought to take it upon the 
terms in the anſwer, (viz.) the executor waves the ſurplus, but in- 
fiſts upon the debt and legacy ; and decreed him both, even tho' 
by the maſter's report it appeared that the legacy was much greater 
than the debt. Eat. 1718. Rawlins and Powell, 1 Will. Rep. 297. 
30. Lord Cowper was of opinion, upon the flar. 22 U 23 Car. 2. 
c. 10. ect. 4. that the word (Portion), with reſped to younger children, 
did include an eſtate in land as well as in money. and that this land, 
in the computation of the eftate to be diſtributed, was to be added 
to, and computed with other parts of it ; but with reſpect to the 
eldeſt ſon, whatever land came to him from his father by deſcent, 
or otherwiſe, he is to have his ſhare, without any conſideration 
of the value of ſuch land, &c. Hil. Vac. 1715. Lloyd and Twit/han, 
% oo oa 1 
Prec. in Chan, 31. 4. deviſed his perſonal eſtate to B. for the uſe of his relations, 
401. Reach and Without ſpecify ing any in particular, or uſing any other words, 
Hammond, S. C. and makes B. his executor ; and in 1706 died. The mother and 
in totidem ver bir. three ſiſters of the teſtator brought this bill as neareſt relations, for 
a diſcovery and account of the perſonal eſtate, and to come in ac- 
cording to the courle of diſtributions, ſettled by 1 Fac. and 2 Car. 
It was agreed to be the rule of this court in conſtruction of ſuch de- 
viſes to relations, that thoſe, who would by the ſtatute of diſtribu- 
tions be intitled to the perſonal eſtate in caſe the teſlator had died 
inteſtate, ſhould, upon ſuch general deviſes, be let in to the ſame 
5 | | proportions 
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portions only; and Lord Chan. Comper ſaid, he thought it the 
La meaſure for ſetting bounds to ſuch general words; and that it 
a been often ruled accordingly in this court. Eaft. 1715, Anon. 


ys. Rep. 
1. A. on ſhipboard, intitled to ve? of a conſiderable leaſehold 
we, which he knew not that he had any right to make his will 
ſea, and deviſed to his mother (if living) his rings, and makes 
{ his executor, and deviſes to A. his red box, and all things elſe, 
t before bequeathed. Trevor, maſter of the rolls, decreed the 
tor a truſtee for the ſurplus for teſtator's brothers and ſiſters, 
at held that the rings, c. given to the mother, were lapſed le- 
cies, ſhe dying in teſtator's life-time, and muſt fall to the exe- 
wor. Hil. 1715. Cook and Oakley et al, Will. Rep. 302. 
33. Children and grandchildren muſt take per capita, and not per 
vpe, they all taking in their own right, and not by way of re- 
xeſentarion. Per Sir Jen Trevor maſter of the rolls, Hil. 1716. 
pthe caſe of Northey and Strange, 1 Will. Rep. 340, 343. 
A. dies inteflate without brother or fiſler, his mother living ; 
de makes her will, and thereof B. her executor and reſiduary lega- 
te, and dies within a week after her ſon, and before /he had taken out 


un to the for, as his uncle and next friend. The mother's executor 
rings a bill againſt him 7 /huve an account of the perſonal eſlate of 
lien in right of his teſlatri, who was intitled to it by the flatute of 
kfribution. Cowper C. ſaid, that the adminiſtrator of the ſon is 
mly truſtee for the next of kin to the inteſtate, who are intitled to 
diſtribution by the ſtatute ; and that in this caſe was the mother, 


weſt veſted in the mother, tho ſhe died before adminiſflration taken out 
„the ſon, and ſhall go to the executor and refiduary legatee. And 


roude/home, 11 Vin. Abr. 196. pl. 1. „„ ö 
35. A. deviſeth to J. his daughter a legacy, and declares it to be in 
full of every thing fhe could claim out of his eſtate, and then makes 4 
tviſe of the reſiduum, who, dying in his life-time, he, by a codicil, 
nahes a deviſe of hisreſiduum to his wife F. to be diſpoſedof by her with 


ter will withour the truſtees, &c. Cooper C. ſaid, the wile not ob- 
ſerving the terms preſcribed to her, this is ro be taken as if the 
eftaror had made no diſpoſition thereof ; and he dying inteſtate, 
t ſhall go in a courſe of diſtribution. Secondly, that J. here ſhall 
tave her ſhare notwithſtanding the excluſive words, for this is a 
new right accruing by the codicil fre an antecedent after the will, 
of which the teſtator had not then any view or profpect ; but he 
argued a caſe up and determined in the houſe of lords, where @ 
nan deviſed is. and no more, to one of his children, and died inte ate 


child from having any ſhare, contrary to an opinion declared by 
the ma/ler of the rolls. Mich. 3 Geo. 1. Sympſon and Hutton. 11 Vin. 
Ar. 185. pl. 16. | | . * 

36. Lord Chan. Parker ſaid, he was not ſatisfied with that na- 


and therefore, had not the executor ſubmitred to account for the 
lurplus, his Lord/arp ſaid, he knew nor whether he ſhould have de- 
reed him to account for it. EA. 4 Geo. 1. — and Myrtimer 
Preell (a), 10 Mod. 50. | m— 

37. J. S. died inteſtate, leaving no wiſe or child, brother or 
fer, but his next of kin were an uncle by His mot hier s ſide, and 
a deceaſed aunt's child, The latter brought a bill againſt the urele 
br a ſhare of inteſtate's cſtate, to which defendant demurred, and 
| | demurror 


ion, thar Aa legacy to an executor excludes him from the ſurplus, 


alain ſtration to him. The brother of the mother takes out adminiſira- 


he fon dying without father, brother or ſiſter, and this is an in- 


creed accordingly for the plaintiff. Trin. 2 Geo. Fackſon and 


the approbation of the truſtees; A. dies, the wife gives the reſiduum by 


& to the reſiduum, that theſe words (and no more) excluded that 


(Ale B 
Ca. 
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(5) Hh Lordſhip demurrer allowed (b). Per Lord Chan. Parker, Mich. 1719. By, 


Peit's caſe, rs and Littlewood, 1 Will. Rep. 594. 

(P. 438. Ca. 16.) was in point, and ſaid he a this matter to have been ſettled, and th 
the practice in the ſpiritza/ court had been rmable thereto. That what had been urged in re 
rd io the hardſhip of the caſe, was nothing for fo it may ſeem hard, that if an inteſtate leaves 

> dr brother's only ſon, and ten children of-a deceaſed half fiſter, the ten children ſhall take te 
parts in eleven with the ſon of the deceaſed brother, and yet the law &) is ſo, becauſe they all tak 
fer capita, ard no! by way of repreſentation. Bid. 594. (e) V ide the caſe of Walſh and Walſh 
Prec. in Chan. $4. determined, as it is there ſaid, by Lord Somers on greatdeliberation. 1 Y/. 4 


ity, P. 249. Ca. 3. 8. C. | bi. 
Equity, 9 38. 7 8. (inter al) thed the ſurplus of his ee eſtate 
to A. N. C. and D. equally to be divided ſhare and ſhare alike, and 
made E. his executor in truſt. D. died in the life-time of F.8 
and then the teſtator 7. S. died. Lord Macclesfield, after tin 
taken to conſider of it, held that this legacy of a fourth part to h 
(a) Vide the became void, and was as fo much of the teſtator's eſtate (a) ung; 
' caſe of Lord poſed of by the will, and could not goto the ſurvivors, becauſe exc 
| Binden and Earl of them had a fourth part deviſed to them in common, and D. 
Vale, F, death could not avail them as it would have done had they bee 
$35 (I) See all joint legateer ; and this ſhare could not go to E. (5) he being 
| Page and Page, but a bare executor in truſt, and conſequently that it muſt go t. 
M. 1718. J. S. his next of kin, according to the ſtatute of diſtributions, as ſ 
2 . much of the perſonal eſtate 4 d of by the wil 
tion. S, and that as to this E. was a truſtee for ſuch next of kin. Tri, 
Rep. 820. 8.C. 1721. Bagwell and Dry (c), 1 Will. Rep. 700. | | 
(e) See this caſe cited in Farrington and Knightly, Prec. in Chan. 567. but the report there is not war 
ranted by the regiſter's book. Yide 1 Will. Rep. 701. Vide 345 note at (a). I 
Prec. in Chan, 39. J. S. by will gave 50 J. to his brother B. and 50 J. to his re- 
866. Tris. 171. ghew C. and made them executors, and gave 20 s. apiece to othe 
S. C. ſays, it . ; | . 
wasſo deczees Of his relations, ſeveral of whom were his brothers, nephews and 
per LerdChan- nieces, and as ſuch his next of kin in equal degree within the flatute of 
_ celler, on view diſtribution ; after which the teſtator abruptly broke off without 
and conſiderz- ſaying in witneſs whereof, &c. or making any diſpoſition of the 
tion of all the . EGS . 
— and ſurplus, which amounted to about 1200 J. All the will was wro 
adds, that his With the teſtator's own hand, tho' not ſigned by him, and was 
Lordſhip was ade the /piritual court as his will. And Parker C. each purty 
clear of opinion having attended his Lordſtip with precedents, and having taken 
that the execu- _. 5 : 3 
tors in theſe time to conſider of them, held that here being an expreſs legacy 
caſes were but 50 J. to each of the executors, and no diſpoſition of the ſurplus o 
truſtees ; that if the perſonal eſtate, the executors were bur truſtees with reſpect to 
the teſtator ia, the ſurplus, which muſt go to the next of kin according to the ſta- 
tended them the 22 So” : 
ſurplus, could tute o diſtribution. June 10, 1721. Farrington and Kniphtl, 
he not have eaſily 1 Will. Rep. 544, 555. 3 A. 328. Brown. Rep. 155. 
have ſaid ſo; that to give them the ſame thing twice over would be abſurd, for the legacies muſt 
come out of the ſurplus ; that ſince the ſtatute of diſtribution, the ſueceſſion to the perſonal eſtate wi 
as much eſtabliſhed s the ſucceſſion to the real eſtate was before ; that becauſe they are made en- 
ecutors, they therefore muſt have the ſurplus to their own uſe, would be to conſtrue the will but 2 
rule, which probably the teſtator did not underſtand, for he might be ignorant of the import ot the 
word executor, or never intend, by making them ſuch, to give them his pertonal eſtate ; that bete 
it would be the more unreaſonable, becauſe they bad legacies given them. 10 Mad. 442. Lin. 
5 Ges. 1. S. C. ſays, his Lordſhip took ſurther time to conſider of his decree. Ibid. 443. Sed Qucie, 


for the other reporters take no notice of this. When re/idavm ſhall go to the next of kin, and rot 
to the executor, ſee Bunb. 1 2. | 


40. J. S. made two executors, and gave them ſpecifick legacies, 
and by his will defired them to be kind to A. his old ſervant, an 11 
give her ſome ſmall ficces of furniture then in his houſe, if ſhe diſired 
it. Decreed that the executors ſhould have the reſidue (after 
debts 2 free from diſtribution, it being the apparent intent of 
the teſtator it ſhould be fo; for otherwiſe they could not be kind 
to his old ſervant, or give her any part of his furniture if it wer? 
nat theirs to give, and if he left them no aſſets for that purpoſe. o 
that thoſe words are explanatory of what the teſtator intended. 


Bill diſmiſſed. Trin. 1722. Heron and Newtzn at the rolls. 9 Mo. 1 l 7 
| | | | 41.4. 
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41. A. having 10,000 J. in money, - will gave pecuniary le- 
ies to every brother and ſiſter pos” (pr brothers and ſiſters, and 
» l. her eldeſt brother 5001. and made him executor, but made no 
lſpoftion of the ſurplus. Lord Chan. Macclesfield admitted parol 
aidence of the intent and declaration of the teſtator touching the 
rplus. Hil. 1723, Duke of Rutland and Dutcheſs of Rutland, 2 Will. 


hep. 210. ; ; 

42. Where an executor hath no ſpecifick legacy deviſed to him, he An executor 
have the reſiduum of the perſonal eflate, after debts and legacies hath certainfy”. 
J. Trin. 9 Geo. 1 Hutchinſon et a and Vincent, 2 Med. caſes * 
l and Eq. 27. | Es | the teſtator's 
Bron! eſtate, both in law and equity, unleſs, upon the face of the will, it appears by ſome indi- 
Lions that the teſtator intended to the contrary, as by giving him a ſpecifick legacy ; for, by ſuch a 
iſe, it appears that he intended him no more; and this was laid down as « rule when Lord 
rie was Chancellor, and with good reaſon, and hath been a ſtanding ry» in the court ever fince 
lvith ſome == — and exceptions from the circumſtances of caſes) to exclude the executors. 
car. „28. | 


43. A. by will gives his executor 5 l. for his care in performing 9 Med. 9. K C. 


ade of the intention and direction of the tor to the ſcrivener, 876 fa "5 


the next of kin. Trin. 1723, Rachfield and Careleſs, 2 Will. Rep. en to the execu- 
5. bY — - 
44. One died inteflate, leaving a grandfather by the father's fide, 11 jv rugs 
xd a grand notſier 5 A is _ 4 4 3 ors grand- the au 
wher and grandmotſier ſhall take in equal moieties by the ſtat. Car. vill. 
u being in equal degree, for tho' the grandfather by the father's 

110 in ſome reſpects, be more worthy of blood, yet here, dig- 


hd Mall take equally with the brother of the whole blood ; and Sir 4 108. 
Jetyll was ſo clear as to this point, that he would not ſuffer it Cartb. 51. 
tedebated. 1 Will. Rep. 5 3, cites it as the caſe of Moor and 

Ham, 13 May 1723, at the rolls. | — 

45- JS. having a ſiſter his next of kin, deviſed 100 J. per annum His Lordſbip 
ter for life out of his bank flock, and the reſidue of his bank __ be could 

* to his executor (who did not appear to be any relation to e 
n) and alſo deviſed the furniture of his houſe to him, giving an was made to re- 
preſs legacy of a ſum of money to his ſaid ſiſter. King C. held, duce this poiat 
wif the expreſs legacy to the executor be allowed to exclude 8 2 | 
from taking the ſurplus, by the ſame reaſon the expreſs legacy 2 


. . ſ 
the next of kin will bar her likewiſe ; and then, here being gence 


fon again excluſion, the law muſt take place, and the exe- it would be well 
or have the ſurplus as executor ; and decreed accordingly, tho' enough- Id. 
" Lutwyche ſaid, this would ſhake many precedents. Hil 1725; 

We General and Hooker, and Somner alk Hooker, 2 Will. Rep. 


6. A will was begun, and ſeveral legacies were given to the 
u of kin, and alſo to the executors, and then at the beginning of 
next ſentence the will ſtopt, and was left unfiniſhed. And per 
Chancellor, the teſtator having given the executors a legacy, it 
wt likely he would have given away the reſidue from them, 
there fore decreed the undiſpoſed refidue to be diſtributed ac- 
ung to the ſtatute of diſtributions. Hil. 12 Geo. 1. Knewel! and 
ener, Gilb. Eg. Rep. 184. 8 
7. The intent of the ſtatute of 1 Fac. 2. c. 17. ſe. 7. was 
nly to put the mother in the ſame ſtate and condlition with the 
aerals, who before ſtood on the ſame footing with the father, 
at whenever ſhe is intitled they ſhall have an equal ſhare with 
Fer Cur', Eaft. 12 Geo. 1. Keilway and Keilkway, Gilb. Eg. Rep. 99. 
48. 1 
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will, and makes no diſpoſition of the ſurplus ; but ure proof _ the name 


at the executor ſhould have the ſurplus ; yet the ſurplus decreed the 5 was giv- 


204 is not material, in regard the brother of the (a) half (a) Caſer is par- 
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48. If one dies without a wife, leaving children, they have the 
whole; if without children or wife, leaving a father, then ſuc 
father has the whole ; if no father but a mother, then to the m 
ther and next of kin; if without child, but a wife and a father, it 
goes in moieties between the wife and the father; if no father bu 
a mother, then that moiety, vis. the moiety remaining after th 

' wife's moiety, between the mather of the inteſtate and his next of 
kin, as 3 and ſiſters, nephews and nieces, the repreſenta 
tives of the deceaſed brother. Per Cur, Eaſt. 12 Geo. 1. Keilwa 


0% MS. Rep. and Keikway (a), Gilb. Eg. Rep. 190. 
S. C. ſtates it thus: J. &. died inteſtate, leaving a wife and no child, and leaving a mother, thy 
brothers and a fiſler, and tro mieces, the children of a deceaſed brother, and puſſeſſed of a confiderahi 
perional eſtate. And the queſlion being touching the diſtribution thereof, it was admitted per omnes 
that the inteftate's wife was to have one moicty of his perſonal eſtate by the ſtat. 22 & 23 Car. 2 cas 
10. ſo that the only difficulty upon the flat. 1 Jac. 2. c. 17. was as to the remaining moiety, wh 
ther the in/c/tate's mother, as the next of kin, ſhould have it, or whether the inteſtate's brotherr any 
Aller, &c. ſhould come in for their ſhares equally with rhe mother # Objected for the mother, that 
the ſtatute of diſtribution the mother, as next of kin, was intiiled to this remaining moiety juſt as th 
father would have been, and that the brothers and ſiſter, &c. could not be thought to be of equal de 
of kindred to the inteſtate with the mother; to which the court agreed. Then it was inſifte 
that this caſe was net within the ſtat. 1 Jac. 2. c 17. ſed. 7. but reſted u that of diftributic 
Car. 2. by which the mother, as next of kin, took one moiety, and the wite would be intitled to th 
other ; but Lord Chan. King decreed contrary ; holding the intention of the ſtatute of Fac. 2. to | 
that in every caſe where aſter the death of the father the child dies without iſſue, if there be no wit 
the child's brothers and ſiſters ſhall come in eqaul!g with the mother as to the whole, and that whe 
the mother before that ſtatute came is for bal:, there the Ceceaſed child's brothers and ſiſle to ſhall no 
came in for a ſhare of that moiety, and that as the intention of the ſtat. of Jar. 2. was in rejadice ( 
the mother, ſo, in the principal caſe, the words were plainly againſt her, they being,“ that if afie 
« the death of the father any of the children ſball die <vithout wwife or children, then the brothers a 
« ffters, &c. ſball have their ſhare with the mother.” Now here one cf theſe contingencies has ha 
pencd, and therefore the brothers and ers ſhould come in with the mother. —2 Hill, Rep. 34 
Eaft. 1726, Keylway and Xu, S. C. in tctidem verbis, with MS. Rep. and adds, that Lird C 
erllor admitted that if the inte/fate ſlould have a child and no wife, and a brother and mother, in ſud 
caſe neit}.er ti e brother nor mother would have any part, but the chi/d ſbeuld take all, becaule o 
ginally the /incal deſcendarts, the children, ſhould be preferred before the lineal aſcendants the fath 
or mother, and the /inea/ aſcendants the father and mother ſhould be preferred to c:l/ateral deſcends 
the brother and ſiſter ? but this being altered by 22 & 23 Car. 2. (6) his Lordſhip decreed that t 
_ mcther of the inteſtate J. S. ſhould come in for no more than her ſhare of the moiety of the perſ 
eſtate with the inteſtate's 5rotters and iter, and the two nieces the repreſentatives of the deceaſed þ 
ther. Ibid. 346. The reporter ſays, by way of pcte, that this caſe was affirmed to be law by Lo ch 
Chan. Hardwicke in the caſe of Stanley v. Stanicy, 16 May 1739. Ibid. 347.—8. C. cited a | 
1 Abr. Eq-253. (56) before this ſtatute they diſtributed firſt among the lineal deſcending l 
as children, then they took the lineal aſcending line as father and mother, and then the collateral Ii 
as brothers and ſiſter: ——Fer Cur*, in S. C. Gilb. Eg. Rep. 18g. 


(e) Vide 2 St. 49. An eſtate pur auter vie, when limited to executors, is a ft 
464, and Carth. ſonal eftate, and as ſuch diſtributable (c) within the ſtatute of diſt 3 


376, Oaban bution. Cited per Talbot Solicitor General, Mich. 1726, in the ca 
and Pickering in 


K. tans, iel of the Duke of Devon and Atkins (d) to have been ſo decreed | 
an eſtate is ot Lord Convper, 2 WII. Rep. 382. | | | 
diſtributable by the ſtat. 22 & 23 Car. 3. cap. 10,——Howerer, tho' in the ſpiritual court an ef! 
pur auler vie be not diſtr.but. ble on account of its being a freebeld, vet it ſeems as if in a count 
equity it hould be diſtributable, and that the adminiſtrator ſhou!d be taken to be a truſtee for 
neral legacies, if an); and if no will, then for the next of kin: and as the adminiſtration may 
granted to one only as principal creditor, he ought not to go away with the reſidue of the eſtate þ 
auter vie as adminit:rator.—2 Will. Rep. 382, b way of note. An eſtate pur auler vie is dill 
butable in equity, tho' not in the ſpiral court, it being a free/oid; decreed by Lord Chan. Kt 
Hil. Vac. 1730, in caſu Witter and Witter, 3 Vill. Rep.gg, 102.—Vide the ſtat. 14 CG. 2. wer 
an eſtate pur auter wie being undeviſed, or im part af plied ts the payment of debts according ts led | 
flatute of frauds, ſhall be a flributed in the ſame manner as pes ſenal eſlate.—3 Salk. 137. S. C. ance] 
1 Lord Raym. 96. S. C.,—C:mb. Rep. $88. S. C.——And 12 Md. 103. S. C. ln 
Caſe King C. ſaid, that an eſtate pur auter vie was per ſinal eftate. Ibid. 381, 382. 


And per his 50. The occaſion of making the ſtat. 22 23 Car. 2. cap. . 


pwr 8 was to put an end to the controverſy between the temporal and 


on of making ſpiritual courts. The ordinary before took bond from the admin 
this ſtatute was | . | 5 trat both 
to put an end to the long conteſt which had been betwixt the temperal and ſpiritual courts, for * 
the ſpiritual courts ordered any diſtribution, or bond to be given by the adminiſtrator for that pu'P* 
the temporal eourts ient a prohibition, being of opinion that the adminiſtrator had a Tight is all 
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x to make diftribution, and thoſe bonds were at law adjudg- that the ſpiritual 
id, and the adminiſtrator intitled to all the perſonal eftate. _— 2 
kt this ſtatute takes away the adminiſtrator's pretenſions (which ,;,, 3 1 7 og 
deſore had made with ſucceſs) of retaining the whole. Per this ſtatute was 
nd Chan. King, Hil. 1727, in caſu Edwards and Freeman, 2 Will. made in favour 


of this practice 
9. 447» 448. of the ſpiritual 


«rf, which proceeded to order diſtribution as often as the common law courtsdid ao! prohibit them 3 
| the ad intended ts make the children's provifien equal, which was agreeable to the ctvil Jaw, where 
moveable and immoveable (i. e. lands) are confidered as the ſame, tho“ our law would never let 

civil law meddle with lande. 16id. 141, 142.— The end and intent of the ſtatute of diſtribu- 

4 was to make the proviſion for all the children of the inteſtate equal as near as could be eſtimated, 

todo what a good and juſt parent ouglit to do for all his children. Fer his honour, ibid. 439, 440. 

(1. The ſtatute of diſtribution does not break into any ſettle- 

at which has been made by the father, but only meddles with 

bat is left undi/poſed of by him; it takes away nothing that has 

en given, however unequal or how much ſoe ver that may exceed the 

inder of the perſonal eflate left by the inteſtate. Per Raymond C. J. 

. 1727, in the caſe of Edwards and Freeman, 2 Will. Rep. 443. 

52. The right to the diſtributive ſhare on the ſtar. Car. 2. veſts The diſtributive 
nediately on the inteftate's death. Per his honour, Hil. 1727, ſhare according 

the caſe of Exvards and Freeman, 2 Will. Rep. 442. nene 


does not i 
events veſt in the iſſue on the teſtator's death, becauſe if there be a p:fbumors child; fach child 
| be let in for its ſhare, tho" not is efſe at the inteſtate s death. Fer Raymend C. J. ia S. C. Ibid. 
——lide 446. C. 6o. | | . | 1 5 © 
$3. A. by will declares his intention to diſpoſe of hit hou/tloll 
1 by his codicil, and deviſes the reſidue of his perſonal eſtate no- 
esa of, nor, reſerved to be diſpoſed of by his codicil, to his wife. 
erwards the teſtator makes a codicil without di ſpꝛſing of his 
ald goods thereby ; the houſhold goods ſhall not go to the reſi- 
ary legatee, but according to the ſtatute of diftribution. De- 

d per King Chan. Trin. 1730, Sir Jermin Davers et al and Sir 
min Dews et al, 3 Will. Rep. 40. 8 oe ” 
$4. If one dies inteſtate without iſſue, brother or ſiſter, but leaves 
eral brothers and ſiſters children, viz. one nephew by a brother, _ ' 
I three nephews and two nieces by a ſiſter, theſe ſhall take per $ 
n and not per 22 becauſe all equally of kin. Secus, had any | ||| [7 
brother or ſiſter been living at inteſtate's death. King Chan- — oY [ 8 | 
| | 
l 
| 
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lor. Trin. 1730, Davers and Dews, 3 Will. Rep. 40_—Vide 
430, note to C. 37. | „ 5 
Fo Papiſt may take within the morn” of diſtribution. In the {i 
of dying inteſſate, it is the ad of the law (a); it is the legifla- ,, 1100 
ind theſe diſtriburary * to the widow and — N — op barry 1, 
; it is a ſucceſſion ab inte/lato to a perſonal eſtate, ſimilar to a ſeem that a 

kent of land, where an heir, tho' a papiſt, if above the age of 838 
een years and fix months, may inherit; beſides, the intent of el 
ſtatute of diſtribution was, that the adminiſtrator ſhould ſell cr ſy or in 

the perſonal eſtate of the inteſſute, turn it into money, and diſ- d-wer.' I 
due it. Now it would be inconſiſtent that the papilt thould have 49. 3 note by 
tare of the money left by the inte/ffate, but not of the money 1 

kd by the adminiſtrator out of the inte/tate's eſtate. King, 

ancellor, Trin. 1730, Davers et al and Dews et af, 3 Will. 

. 48, 49. | at. 8 | | 4 

5. Where the wife was made executrix, and a conſiderable le- 

deviſed to her, yet the proof being ſtrong that the teſtator in- 

&d the ſurplus to her own ule, the ſame was decreed according- 

both at the Rolls and in Chancery, Hil. 6 Geo. 2. Hatton and 

n, 2 New Abr. 426. — e * 

F. Sir Foſeph Fehkyll, (Feb. 20, 1736, ) ſpeaking of the caſe of 

and Munt, 1 Vern, 47 3, and Ar. Eg. 1 Vol. 243, (D) Ca. 1. 


aid, 
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grandchildren by another daughter, he deviſed to his wife the ir 


after her deceaſe, he deviſed an annuity of 201. a year to his daugh 


the conſent of her mother, and makes his wife executrix, but if 


of kin? And by the court, after arguments on both ſides, it ſeemst 


tee for the next of kin. Tis certain there is no difference whether 
mother or ſtranger is made executrix, for, if the executrix has a 


not go in reſtraint of any further claim, but the executrix ſhou 


due, there the deviſe to the executor goes only by way of exc! 
tion (a) to the intereſt deviſed over, and as it was abſolutely nect 


before Lord Tallot, where A. deviſed a term of twenty-one ye! 


that the reſidue of the term, on the death of C. belonged to the. 
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ſaid, it had been often urged, that that caſe turned upon fraud 
but that he had looked into all the proceedings, and there was n 
ſuch thing pretended, but the whole turned upon this: That a 
the executors legacy was given for their care, unleſs ſuch care x; 
to turn to the benefit of others, and not of themſelves, the wi 
wouldbeabſurd ; and therefore it neceſſarily followed, that the te 
tator deſigned them only to be truſtees for the next of kin; and 
tho? no ſuch declaration was made, yet the legacy being given ge 
nerally, the law made the ſame conſtruction, and it was for thei 
care, it being impoſſible to imagine that the teſtator would give 
general legacy, ihe intended the executors ſhould take the whole 
MS. Notes, Feb. 20, 1736. | 

58. A. made his will, and leaving a wiſe, daughter, and thr 


come and profits of all his real and perſonal eftate for herlife, a 
ter for her life, and deviſed ſome other legacies to the children 


his deceaſed daughter, ſome payable at a certain age, others onthe 
marriage generally, and one to his daughter upon her marriage wit 


SEE ESE SENYHEALEYYLSYE 


died inthe life of her daughter, then he made the daughter ex 
trix. And as the reſidue, after the mother's death, was not diſpoſe 
of, the queſtion was, who ſhould have it; whether the mother 
executrix, or it ſhould be divided as a reſulting truſt amongſt the ne 


reſidue muſt be diſtributed as veſted in the executrix only as a tru 


gacy given ſimply and abſolutely, the law of this court is, that't 
given for her trouble in managing the adminiſtration, and if itſhou 


take the whole, ſuch a bequeſt would be abſurd; and therefo 
without ſome contrary evidence, it is looked upon as an indicatie 
of the teftator's mind to give only ſuch particular legacy to the ex 
cutrix for her own uſe, and fo he becomes a truſtee for the reſid 
Indeed there have been ſome diſtinctions on this point made; 
where a man deviſes a ſpecifick thing to his executor for life, a 
aſter his deceaſe to we ee for life, and ſays nothing of the re 


ſary to make the firſt deviſe to the executor to ſupport the ſub 
quent remainder ; there the deviſe to the executor has not be 
looked on as a ſatisfaction for his trouble, but only to introdi 
the ſucceeding gift, and ſo does not ouſt the executor of the re 
due of the perſonal eſtate; and ſo was the caſe of the Duke a 
Dutcheſs of Beaufort, and Mackworth and Lewellin, Mich. 17 


for three years to his executor Herbert Mackworth, paying 3 
to B. which was the full value of the term for three years, rema 
der to C. if he ſhould live to the end of the term; and it was ht 


ecutor.—Bur, in the preſent caſe, there is no ſuch intention to 
collected; the teſtator has deviſed the profits of his real and 
ſonal eſtate to his wife for her life, and has given ſeveral ſpeci 
legacies, which may poſſibly veſt in her time, ſome muſt, as th 
of marriage with conſent ; the annuity of 20l. is to take place 
ter her deceaſe, not as a remainder of the eſtate given to her, 
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za charge to ariſe out of the whole ; the former legacies go in di- 
cigution of her intereſt under the will on the contingencies _ de- 
upon, but muſt be paid whether ſhe lives or dies ; and the 
is an abſolute annuity, independent of her intereſt when- 
wer ſhe dies ; ſo that the deviſe to the wife is a ſimple legacy to her 
ind a beneficial intereſt, and if the limitation for life does not con- 
dee it to that time, tis of no effect at all; and therefore decreed 
he reſidue, after the wife's deceaſe, to be diſtributed, i. e. one 
uind to her, another to the daughter, and the remaining third to 
te children of the deceaſed daughter. There was another queſ- 
on in this caſe, which was this, the teſtator and his wife being 
{their marriage willing to keep their own eftate, covenanted, 
tat if the huſband died inteſtate, the wife ſhould not take out ad- 
niniſtra tion to him, nor have any part of his perſonal eſtate; and 
z was urged, this ought to exclude her from a diftributive ſhare. 
per Cur'. The covenant intends a general inteſtacy, when an 
mini ſtrator would be neceſſary, as where the huſband makes no 
iſpoſition of his perſonalty, but here it's diſpoſed of; the execu- 
ix has every thing not ſpecifically deviſed, in truſt, for the next of 
Wn, and fo much of it reſults back to her as ſhe is intitled as wife, 
ad there is no pretence for —_— this truſt eſtate reſulting to 
x kindred an inteſtacy, any more than a reſulting truſt of lands 
er debts paid under a deviſe. Go&/all and Sounden, 20 Feb. 
1736, at the rolls, MS. Rep. | 1 | 
59. Mary Scarlet had a legacy left her by Oſborn her former huſ- 
ad, and after intermarried with William Scarlet, and died; then 
Mala Scarlet, her ſecond huſband, took out adminiſtration to 
xr, but died before he received the ſaid legacy; and the defen- 
ants Bullen and his wife took out adminiſtration to him, and re- 
wed the legacy, which was now demanded by the plaintiff's bill 
22dminiftrator de bonis non of Mary Scarlet. And the only queſti- 
was, whether the legacy belonged to the plaintiff in that right, 
to the defendant as repreſentative of the huſband William Scar- 
Attorney general for the plaintiff. But the Lord Chan. 
krdwicke thought it ſo clear, that he would not permit any one to 
que it for the defendants ; and per his lord/hip, this is a plain caſe, 
ing it as it ſtood on the old ſtature of adminiſtrations, for there- 
the huſband was intitled to adminiſtration if he ſurvived his wife; 
las the law then ſtood, nobody could call him to an account for 
e effects, for the party was to adminiſter for the good of the 
but not to make a diftribution ; but by the ſtat. 22 C23 
r. 2. cap. 10. adminiſtrators are liable ro make diſtribution, one 
rd to the wife of the inteſtate, Wc. yet upon the penning of that 
Mute, tho' no notice was taben of the huſband being adminiſtra- 
of his wife, yet it was held not to be within the act, for no 
non could be in equal degree to the wife with the huſband, 
| ſo he was not ſubject to the ſtature of diſtributions ; 
ich matter is explained by the 29 Car. 2. cap. 3. ſea. 25. 
uch ſays, the huſband may demand adminiſtration of his 
ceaſed wife's perſonal eftate, and recover and enjoy the ſame, 
he might have done before that act, which was before that act 
his own property; and if before the ſtatute of diſtribwions, 
huſband had died before he had called in the effects of his 
le, and any other perſon had taken out adminiſtration to the 
le, he would have been a truſtee for the huſband. So in 
caſe of Cart and Rewes in Lord Macclesfield's time, it was 
| that an adminiſtrator de Lonis non of the wife was a truſtee 
| the repreſentative of the huſband; therefore, tho' 
| in 
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in point of law the plaintiff may be repreſentative of the wife, 
he is only a truſtee for the next of kin to the huſband, and then i 
plaintiff, by brin ing this bill againſt the Cefui gue truſt, has bee 
guilty of a breach of truſt, ſo his bill muſt be diſmiſſed with oof 
(a) Vide 2 , (a.) umphreys adminiſtrator of Mary Scarlet, and Bullen et ux a0 
302, Cary and * miniftrators of William Scarlet (b), MS. Rep. 


Tay er, which ſeems to be a caſe in point where the huſband never took out adminiſtration to his w 
at all.—8. C. 1 46, Eg. 6g. Ca. 10. (6) gere term and year. 


Vide P. 443 60. A poſthumous child ſhall be intitled within the ſtatute 1 5, 
2. cap. 17. ſe. 7. to a ſhare in a brother's or ſiſter's perſonal eſſa 
as if ſuch child had been born in the life-time of the brother or i 
Hil. 1740, Wallis and Hodſon, Barnard, Rep. in Chan. 272, 2 4 
Rep. 116. 2 Burne's Eccleſ. Law 7 32. 


(G) What fhall be eſteemed an Advancement within | 
Statute of the 22 & 23 Car. 2. cap. 10. to be broug 


into Hotchpot. 
As to the 1000/. 1. $. had four daughters, A. B. C. and D. and by will deri 
n ed to A. 1000 l. and by the ſame will deviſed to th 
0. = * "xo t apiece for their portions, which ſeveral ſums of 1500 J * 


to be raiſed out of a real eſtate deviſed by his will for that purps 

Afterwards A. married in J. S. life-time, and J. S. gave 
4000 J. as a portion. F. S. made his wife executrix, and gave h 
| ſome legacies, but made no di/poferion of the ſurplus of his eſlate. L 
Keeper decreed that the widow muſt diſtribute the ſurplus; a 
decreed the portion to be brought into /orc/pot, and B. 2 and D. 
have the benefit of it, but nt the wife, and 1500 L of the 4000 
coming out of the land, there is 2 500 J. only to brought 
hotchpot. Hil. 1701, Ward and Lant, Prec. in Chan. 182, 184. 
2. M. who married H. and ſurvived him, had three childre 
two ſons and a daughter, and having, out of her own eſtate, giv 
1000 J. to her daughter in marriage, Jed inteſtate, leaving th 
three children. And the queſtion was, whether the daughter, v 
had received this 1000 /. ought to bring it into Aotchpot before 
ſhould receive any further ſhare of her mother's perſonal eſtate 
: | And Lord Chan. King ſaid, it weighed with him that the act 
(4) Vide Ed. diſtribution was grounded upon the cuſtom of London (d), whi 
| 2 „ never affected a twidow's per ſonal eftate, and that the act ſeems 
ee man, J cf. include thoſe within the clauſe of horchpor who are capable of h 
ing a wife as well as children, which muſt be huſband's only; a 
ſo in this cafe (though without much debate) his Lord/hip rul 
that the daughter ſhould not bring the 1000 /. which ſhe had 

ceived in her mother's life-time, into hotchpot. Trin. 1726, 

| and Frederick, 2 Will. Rep. 356. 

Vide 1 rs. J. S. on his (e) marriage with his firſt wife, covenants to { 
Ez. 249. Ca. tle (within ſix months aſter requeſt, Sc.) all his lands in B. 
10. ſame caſe at (inter al) for raiſing daughters portions, viz. if but one daught 


ge, This $0001. if more 60001. payable at eighteen or marriage, and 
| £000. is an | 8 | 
|." N | | | | ws 0 
pro tante within the cuſtom of Lenden, upon which cuſtom (7) the ſtatute of diſtribution 
in a good meaſure founded; and it can be no ini ce to the child, becauſe it is left to the eled 
of the child thus advanced, whetlier ſhe will callate or not; if the child be content with what foe 
received, ſhe may keep it. Per Lord Chancellor. Id. d. 449. (f ) Vide the caſe of Hl 
Frederick above. 
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nile maintenances for ſuch danghters till their portions ſhould he- 
come _ 8ol. per annum if but one daughter, an! — r 
mum if more than one. The wife died leaving only one child, 
Ia daughter. No ſettlement having been made purſuant to the 
marriage articles, J. S. afterwards marries a ſecond wife, and ſet- 
led great part of the lands compriſed in the articles, without giving 
ary notice of the articles, and had iſſue of /i: marriage a ſon and a 
daughter. J. F. died inteſtate, and his widow (the defendant) 
ook out adminiſtration to him. The daughter by the fr wife 
being then eleven years old, who having ſince intermarried with 
V E. they brought their bill ſor their difiributory part of J. S.'s 
perſonal eſtate, but did not pay the 5oood. This cauſe having been 
often argued, it was at length decreed by Lord Chan. King, atlifted 
by Raymond, C. J. the maſter of the rolls, and Price J. That the 
5000 J. ſecured to the daughter by the f wite, (tho' on the con- 
ingencies (a) of living to eighteen, or being married, and which (a) A contingent 
uf ſince happened) muſt be brought into htchpor to intitle her provition, when 
oa diftriburion. Hil. 1727, Edwards and Freeman, 2 WII. Rep. it lappens, is 
65 to 449. ———As to the maintenance m--ney 80l. a year, fe- ** pontoon ug 
ared by the facher to plaimiff the daughter. were of opinion, eee e 
that this ought not to be brought into hotc/por, no more than what a id 105). if 
i allowed or ſecured by the parent for the education of the child. bing a week | 
bid. 449. | | 7 | der mp de- 
. 3 = _ ccale; ſfoiſir 
vere upon the contingency that the child ſhould be living one, two or turee years aſter the inteflare's 
teh. Suppoie (in the prencipa/ caſe) it were a bond inſtead of a covenant, or a mortgage inſtead 
ofa bond, it would make no diſtcrence, fer Lord Chief Juſtice Riy ond, who granted that it would 
te no provinon till the contingency happen» z ad his or dſhirp agreed, that the cor.tingency ſhould = 
e limited to ariſe in a reaſonable time, which being at eighteen, or marriage, he held a reaſunable 
ime. Ibid. 444, 445. | 5 ; 1 | 
4 The words of the ſtatute of diſtribution make no difference 
between a voluntary, and a marriage ſettlement, but are of ſertle- 
ments in general. Per Lord Chief Juſtice Raymond, in the caſe of 
ward and Freeman. Ibid. 444. = TE 
5. A proviſion for a child by (5) will is not an advancement to be (% ide Swinb. 
drought into „c;; for a caſe may happen, that as to part of the 165. 
perſonal eſtate the teſtator may die inteſtate; neither ſhall 4 
ven by will ro a younger child; for a prowifion tu be brought into 
hpot muſt be ſuch as is made by an ad in the teſtator's life-time, 
and not by will. Per his honour. Ibid. 440. in S. C. | 
6. If the father ſetiles a rent out of lands upon a younger child, 
this is an advancement pro tanto. Per his honour. Ibid. 441. 
7. If the father by deed ſettles an annuity upon a child, to com- | 
hence after his death, this is an advancement pro tanto (c); and (e) His /orour 
is honour ſaid, that by the ſame reaſon a rever/ion ſettled on a ted this out of 
ld, as it may be valued, is an advancement alſo. Ibid. 442. . 165. 
8. A proviſion within the flarute of diſtribution, for a child need 13:4, 448. S P. 
take place in the father's liſe- time; a future proviſion is a bar by Ruymond C. 
tanto; and a Por. ion ailured or ſecured to a child, tho' in futuro, J. 
la proviſion according to Its value. Per his honour. Ibid 905 
9. If the father covenants with truſtees to pay a child 100 J. a 
eek after his death, as ſuch covenant would have been plainly 
bod, ſo would it have been a proviſion within the act. A caſe 
ut per Raymond C. J. Ibid. 445. 
to. A future proviſion is within the act, but an annuity for main- 
ance and education is not to be brought into horchpor. Vide 1 Abr. 
254. Mich. 1725, in ſaid caſe of Edzards and Freeman. 


11. 


ul 


448 mm n, Executors and Adminiſtrators. 


11. J. S. had ſeveral children, and in his life-time advanced 
part one of them. This child died in J. S. life-time, leaving if, 
afterwards J. S. died inteſtate, 3 of a conſiderable perf 
eftate. The iſſue of the deceaſed child muſt bring into horchy 
what their father received in part y advancement, as he, if livin 
muſt have done, in regard the iſſue ſtand in the place and ſtead 
the father, and a claim under him, and cannot be in a better cy 
dition than the father, if living would have been, and had claime 
his diſtributive ſhare. Admitted by Mr. Solicitor Talbot as coun 
for the children of the deceaſed child. Mich. 1729, Pround ar 
Turner, 2 Will. Rep. 560, | 

12. Caſe upon a bill brought by conſent for the opinion of 1] 
court, was, that the late T. Lutwick, Eſq; having purchaſed 

houſe, c. at Turnham-Green, (which was copyhold and of the u 
tom of Borough Engli/h) afterwards died inteſtate, leaving two ſ 
and ſeveral daughters, and the younger fon brought his bill for 
diſtributive ſhare of his father's perſonal eſtate, 20 Inſifted f 
the defendants the other children, that he ought to bring this c 
hold into hotchpor, upon the authority of the caſe of att and Pra 
Decreed in point by the after of te rolls, Sir Foſ Fehyll, 11 
1732. And two queſtions were made upon the ſtat. 22 F 23 C 
2. cap. 10. Firſt, whether by the former part of ſeck. 5. in 
ſtatute, a younger ſon, having deſcent, is to bring into . 
pot ® And ſecondly, whether the latter part of the clauſe, whi 

rovides that the heir at law ſhall have diftribution, notwithſta 
ing lands deſcended, c. regards the heir at the common law on! 
And Lord Chancellor Talbot, as to the firſt point, held, that 
younger fon, having lands by deſcent, as in this caſe, was not obli 
to bring them into 1 ; and that the heir at law in the lar 
meant the heir at the common law, tho' that point, he ſaid, was 
neceſſary to determine, inaſmuch as he thought, upon the firſt p 
of the . the younger ſon, by having lands by deſcent, by t 
cuſtom was not barred of an equal ſhare of the perſonal eſtate with Wh, 
other children. As to the caſe of Pratt and Pratt, his Lord/ 
declared he had a great regard and deference to the opinion, and 
judgment thereupon given, but that however he muſ{ be guide 
his own judgment and conſcience. 26 (25) March 1735, Luta 
and Lutwich, 1i Vin. Abr. 191. pl. 12. Rol. in Gavelkind, S. C. 


F. 
(H) Concerning the Power of an Executor. 
1 1. A Teftator may make his creditor executor, and then the 
(a) But the debt gives him a preference (a); and not only ſo, but the 


ot the executor allows this executor to give any other creditor, in equal degree 


l . : Drug 
_— 2 preference (5). It is true ſometimes Chancery will inter poſe, bec 


debts of others, theſe powers may be an inlet to fraud, but it will never take f 
and then he may the executor himſelf this preference the law gives him. Per Lf 
prefer himſelf Chan. Parker, Eafi. 8 Geo. I. in caſu Cock and Goodfellow, 10 H“ 


according to the *J 
rule of in egual: , | | 

jure melior eft 5 . | Ou 

_ cenditio poſſidentis. WVentwworth's office of execut.rs 142. | (8) S. P. in Mente 

office of executors 142. But if the debt of the oxe be payable at a future day, and of the /e r e 

the executor cannot preſer ſuch ſuture debt and pay it before the day of payment comes, and les 

other unpa id; but after the day happens, he may prefer either, urleſs in caſe of a ſuit comme 

before the day; and Hentworth even thinks that a bare deman ! of the executor before the 20 

becomes due prevents the preference, tho“ contrary to Dot'sr ar d Stndent, but ſays be 1215! 

down perempterily. | | | 
| | 2 
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2. J. S. poſſeſſed of a term for years, deviſed it to 4. and then yi; Jener ſaid, 
fed indebted, having made B. his executor. B. fold the term to be remembered 
upon which the dewiſee of the term broug/u a bill againſt C. inſiſt- it to have been 
Ls, that the term being deviſed to him, B. was but a truſtee for re gg 
lim, and that C. muſt have notice of this truſt, the term having cou14 nor make 
Len bought of B. and conſequently muſt be taken ſubject to the a good title of a 
ſt. His honour ſaid, that notice of the will, and of & deviſe of term to a pur- 

he term to a third perſon, was nothing, for every perſon buying rag N 
an executor, 49/ere he is named executor, muſt, of neceſſity, have of . 
rice, ſo that if notice were to be an hindrance, then of conſe- Hun ba); 
ence, no executor could ſell ; and to put every purchaſer of a #7. 1703. 
e from an executor, to take an account of the teſtator's debts, is ag roms 
yt reaſonable, nor has he any means to diſcover them; on the it to have 3 
mtrary, as the teſlator's perſonal eſtate is liable to the debts, this reſelred, and 
iſe mult (inter al) of neceſſity be liable, and therefore may be ſold 2 great rea- 
the executor. If equity were otherwiſe, it would be a great ns Hr een 
ndrance to the payment of debrs and legacies, and would lay an there are debt, 
largo upon all perſonal eftates in the hands of executors and admi- may ſell a term, 
frators, which would be attended with great inconveniences. If a « the dev:ſee 
executor ſhould ſell a term for an under-value, or to one who 4 = 
s notice that there are no debts, or, that all the debts are paid, dy but againft 
bis, his oni t admitted, might be another conſideration, but there the executor to 


ing no ſuch ingredient inthe preſent caſe, he diſmiſſed the bill. recover the va- 


1 4 f a | lue th b 
1723. Euer and Corbet, 2 Will. Rep. 148. | —_ m—_— 
aſſets for the payment of debts. bid. 148. (a) 2 Vern. 444. Where it ap- 


wduary Or ſpec:fick legatee had only his remedy agaial} the executor. But that decree was, on ap- 
reverſed by the houſe of lords. | . 1 | 


3. A freeman of London, poſſeſſed of ſeveral leaſehold houſes, 

ong other perſonal eſtate, in 1699, deviſed one third of all his 

a e//ate to M. his wife, another third to his child, and his own 
lamentury third to ſaid VM for life, remainder to ſuch of his children 
ald be living at M.'s death; and having made M. executrix. 
pointed B. over ſeer of the will, giving him 10 J. for his care in ſee- 

fir the will performed, A. died. M. ſold all the leaſehold houſes 

aid B. and then ſhe died; whereupon C. who was the only 

hild living at the death of M. brought her bill to have the benefit 

the term, inſiſting that this differed from the caſe of Ee and 
wbet (b) ; but it appearing by the inventory, that the debts could (% ca. 2. 251 
it be paid without the ſale of part of the leaſehold houſes, his page. 
zur diſmiſſed the bill (c). Trin. 1723, Burting and Stonard, (c And his 


* 


OTE | this caſe was not 
lrong as the caſe of Exver and Corbet, becauſe lere nothing ſpecifick, nor any particular leaſe, was 
ſed to the children, as in Ewer and Corber, but only a third part of his perſonal eſtate in genera. 
151. | I. | | ES 


4. A bond was put in ſuit againſt an executor, who pleaded 
ie Adminiflravit, that he 1vas a bond creditor himſelf, and had paid 
elf. On the trial it appeared there was an interlineation of 501. 
ter the bond was executed, ſo at law the bond was intirely void. 
ow application was made, that tho' the bond be void at law, yet 
may be conſidered us good in equity, for what it was really 
en. And Lord C. King ſaid, that this, at moſt, can be but a 
urge by ſimple contract; for you yourſelves have deftroyed its 
nga bond; ſo it is as if it never bad been, and fo can be no bar 
the payment of a debt of a ſuperior nature. Trin. 11 Geo. 1. Duke 
Chandos and Talbor, ſeledt cafes in Chan. 24, | 
. 


2 Vor. = | 5. An 


ws that a mort.:age made of a term by an executor was by this court held to be good, and that a 


Vl. Rep. 150. | nour ſaid, that 
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by way of note to the caſe of Jener and Goodehild, 3 Will. Reg 


178, 81. 
If there are two (I) In what Caſes an Executor, or an Adminiſtrator, m, 
— the J 
te ell the ate into his bande, equity will not fabler þ & his 
ets a aſſets is hands, equity will not im to retais agairſt his companion. (/ 
— (6). MS. Rep. : | (5) Were term and ye. 5 , 


Prec. in Chen. 


179. S. C. in 


ſotidem verbis. 


in ſome caſes, * require a purchaſer of it to ſee the money right) 


5 * was had againſt the defendant's imeſtate by th 
ſendant got adminiftration. And the queſtion was, whether th 


and Lechmere, barons, thar he 1 (not), and thereupon it w3 


this decree in evidence to bar the plaintiff; and ſo it would be o 


intitled as his repreſentative, and in 1300 J. to B. for which 7. 5 


anſwer infifts:ro retain out of the real eſtate when ſold, and alſo o 


£xetutors and Adminiſtrators. 
5. An executor, % a bare truflee, and tho” there be a refidu, 
legatee, is intitled to ſue for the perſonal eftate in equity as well a 
at law, unleſs the Ceſui que truſt will oppoſe it. Hil Vac. 1729 
6. Executors are the proper perſons that by law have a 2 4 
diſpoſe of the teftator's perſonal eftate—Perſonal eſtate may be 
chathed with ſuch a particular truſt, that it is poſſible the court 


—_—=—- =» 2 -= 


applied. But unlefs there is ſome ſuch particular truſt, or a fraue 
in the caſe, it is impoſſible to ſay but the ſale of the perſonal eſtate 
when made by an executor, muſt ſtand ; and that after the ſale j 
made, the creditors cannot break in upon it. Per his honour, Faft 
1740, in the caſe of Elliot and Merryman, Barnard. Chan. Rep 


EB E6EASTFYTFS5ETqTSszs.=s- $2: 


plaintiff for 400 J. and the inteſtate, before the decree, v 
indebted to the defendant by bond. The inteſtate dying, the de 


z/ 


defendant could retain to fatisfy his own bond 1 this deere 
there being not aſſets to ſatisfy both? And heli by Atkins, Turto 


decreed, that the defſendant ſhould pay the plaintiff, in caſe he h 
aſſets, in the firſt e Powell dubitavit, for that in caſe th 
party was ſued at law upon a bond, he could not plead nor giv 


way at law, and another way fere. But for that he was anſwered 
that the parry might be relieved by his bill in equity, and have a 
injunction. Eaft. 1693, Staſhy and Powell in ſeacc', 1 Freem. Ref 
333-- | | 3 

2. F.S. is indebted by bond in 2000 J. to A. to which plaintißf 


and C. were bound. FJ. S. makes his will, and thereof B. and [ 
executors, and deviſes his lands to them and their heirs, ſhare an 
Aare alike, to be fold for payment of his debts. The executors em 
ployed the greateſt part of his (J. S.'s) perſonal eſtate in paying ot 
a mortgage of 2000/7. charged on the real eſtate deviſed for po 
ment of debts ; hut kept it on fort and took an aſſignment theres 
themſelves. J. S. had a bond taken in B.'s name for money duet 
J. F. Plaintiff brought his bill againſt the execurors of J. S. for 
diſeovety of aſſets, and to have a fatisfaction of his debt. B. in hi 


of the ptrſonal eſtate, to pay his own debt. The cauſe went ont 
a hearing, and a decree was obtained for an account ; and then | 
died, having made his will, and defendant Af. his wife executrix 
(who was before executrix of C. the co-obligor with J. S.) ; 01 
the cauſe was revived againſt her. Per Lord Keep. High : 3 
executor of an executor may retain, but not in this caſe; the la 
being deviſed to the executors, ſhare and ſhare alike, makes, as h 
Lord/hip thought, a tennncy in common ; but here the executor of th 
executar, is nos the exccntor to he lirſt teſtator, and therefore cann 


retain 


— 
* a 1 * . — 1 * „ 1 
N \ 1 * 1 . a & : 


L Fe 
Executors and Adminiſtraters. 
uin 3; And the perſondl aſſets are gone; and the queſtion is now, as 


the real eſtate, and in equity all debts are equal (a) ; and you (a) Maxim, 
equity will necer afſift a retainer ,(b) ; (5) Maxis. 


cannot. fer yourſelf ; 
and thele b beta vnly equitable e ought not to reta in to pay 


of, but only a proportionable part ; and as to the Sond, you are a 
rufee, and therefore that muſt follow the ſame rule. Mich. 1701, 
ten and Dryden, MS. Rx. 3 
3. It was agreed, that both at lau and in eguity an executor may 
gain for his 2v/ole debt, when inequal degree. Mich. 17 15, in the 
ale of Waring and Danvers, 1 Will. Rep. 299. PTY 
4. A. lent money on bond to B. who dying inteſtate, C. took out 
miniſtration to him; after which C. dying, 4. took aut admi- 
diftration de bonis nan, c. to B. and it was determined (nt, al) 
hat A, might, out of the aſſets of B. retain for ſuch bond-debt con- 
mated. = he took out adminiſtration ; and tho' 4, happened 
o die before he had made any election in what particular effects 
he would have the property altered, yet the court ſaid, it muſt be 
_ he would elec to have his own debt firſt paid; and this 


he property ; for as the executors of A. were to account for the 
iets of B. they muſt on the account, deduct to the amount of the 
money lent by A. to B. Mich. 1720, Weeks and Core at the rolls, 
Vill Rep. 184, in a note. REPS 

5. Plaintiff was a bond-creditor for 120 J of defendant's teftator, 
ad brought his bill ro be paid out of the perſonal aſlets of the teſ- 
ator. And an account was decreed, and the maſter to ſtate any 
ling ſpecially that he thought fir; and he reported that the tefla- 
tor, 


bis wife and executrix, to leave her 100 J at his death, if ſhe ſur- 
med him; and that ſhe, furviving her huſband, claimed to retain 
this 100 J. out of the aſſets, which created a deficiency to pay the 


pdgment to her truftee on this bond. But that the executor's right 
tain; fo that 4ere the debts are to be paid in average, as has been 


that tho' in ſtrictneſs of law, in tis caſe, the executrix cannot re- 
bin the Bond, not being made to he: ſelf, yer ſince ſhe may pay what 
bind fhe pleaſes fir fl, and as it would be a vain thing for her to pay 
the 100 J. to her truſtee with the one hand and take it back with the 
nher, therefore this bond ſhall be the ſame in equity as if made to 


poyWterſeif ; and accordingly it was ruled that the executrix was in- 
Fed to the 1007. by which means but 5 J. remained to the plain- 
* it (c). Fein. 1725, Cockroft and Black, 2 Will. Rep. 298. 

Or | 


; reſolution. Ibid. 299. 


6. 4. dies indebted by bond to B. and by another bond to C ard 
wes B. and J. S. executors. B. intermeddles with the goods, 
Ind dies before probate, and before any election made to retain. Quære, 


fitors have not the ſame power? But this point being waved, 


od Syte, 3 Will. Rep. 183. 


= Rm GK) Executore, 


—— — — 
; — a. * 
M 1 
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ng preſumed, there would remain no difficulty as to altering 


marriage, gave a bond to J. S. a truſtee, for defendant 


paintiff his 120 J. Objected, that the executrix cannot. retain this 
00 , the bond being made to a truſtee, though ſhe might give 


retainer is where he cannot ſue, and therefore, ſor neceſſity, hall re- 
gen decreed 15 the maſter of the rolls. But Lord Chan. King held, 


(c) The reporter 
adds a Lure -4 


Y way of note); ſor in Hill and Underwood, Tris. 1739, Lord Chancillr ſeemed aot ſatisficd with 


hether as B. might have retained the goods in his hands, his ex- 


e court gave no opinion touching the ſame. Eaft. 1733, Croft 
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452 Executors and Adminiftrators. 


(a) By 2 9Cer, (K) Executors, how far favoured in Equity et econt' (a) 
2. c. J-ſcf. 4. | he 
No action lies to charge an executor on a ſpecial promiſe to anſwer damages out of his own eſtat 
unleſs there be a note in writing fgned by him or bis order. Upon a bill of revivor for the day : 
well as the coſts, an executor detendant ſhall pay coſts; aliter , whea the revivor is only ſor the 
coſts to be aſcertained. 7. 1719, Sir Edward Delaval and Sic Edward Blacleti, in ſeace. Bu, 


Rep. 4. 

has | 1. IN the caſe of Lindſey and Covill it was admitted that an execy. 
: I tor or adminiſtrator, in ſome caſes, tho he committed a ge. 
vaſtavit in law, might be relieved in equity.—As an adminiſtrator 
in London, before the fire having leaſes of houſes, Ec. and a great 
ſurplus of aſſets, and beyond what would pay debts and legacies, 
rw all as they were demanded ; and after the fire coming, de. 
ſtroyed the houſes, which was the greateſt part of his aſſets; and 
then a debt upon a bond ſtarted up, and the adminiſtrator 
was relieved againſt this. EA,. 1676, executors of Lady Croft aud 

Lindſey and Covill, 2 Freem. Rep. 1. 

2. A. the teſtator, having 1000 J. due upon a mortgage, deviſed 
the profits of it to B. (the defendant) for her livelihoad and main. 
tenance, and after her death, without iſſue, to the plaintiff, and 
made B. executrix, and died. Plaintiff preferred his bill compel 
B. to give him ſecurity that the money ſhould be preſerved to him in caſe 
e ſhould die without iſſue ; and it was made a queſtion, whether 
this deviſe of the money was good or no? The major opinion of 

the bar ſeemed to be, that the limitation over to the plaintiff was 

void; but Lord Chancellor gave no opinion; but faid, that altho' 

this court doth ſometimes compel executors to give ſecurity for lega- 

Cites, yet that muſt be when they are clear and beyond diſputes, and mt 

when the right is diſputable, as in this caſe, or at leaſt depends upon a 

contingency. Bill diſmiſſed. Mich. 1678, Dingly and Dingh, 

| Sn: Wo 2-1 „%%% 

r A. intruſts F. S. with monies of his to diſpoſe of at intereſt; 

3 Atk. azo. then A. dies, part of the monies remaining in J. S.'s hands undiſ- 

1 P. Wms. 141. poſed of; A.'s executrix deſires |. S. to put it out at intereſt, which 

243. 8 fie does, and the ſecurity proves defectibe. The executrix ſhall not 

arr berlel make it good to the plaintiffs, w/o were to have a hare of the eftate 

| was intitled to a Cy the cuſſom of the province of Vork, but againſt a creditor the ſhould. 

ſhare of the So it is of goods fold bona fide to a perſon who became inſolvent be- 

eſtate as well as fore all the money paid. Mich. 1692, Gibbs and Herring, Prec. in 

_ the plaintiffs. 8 Vide 2 Al 27M | 
Jbid, in a note. 1 

e 4. Where an executor puts out money, tho' wwithout the indemri- 

ty of a decree, upon a real ſecurity, and one that there was m 

ground at that time to ſuſpect, but afterwards ſuch ſecurity proves 

dad, Lord Keep. Harcourt delivered it as his opinion, (tho he ſaid 

it had. not been ſettled) that the executor, under ſuch circum- 

ſtances, was not liable for the loſs, and ſo ſhould account for the inte- 

(B) Vide P 5. reſt. Eaft. 1711, in Caſu Brown and Littleton (b), 1 Will. Re. 

3. $40; 14t- 1 3 = „ 

«. An executor receives money due on a mortgage, and pays it 

away to his teftator's creditors ; after which ir appears that the 

mortgage had been fatisfied in the teftator's life-time. The ex- but 

ecutor, on a bill brought by the creditors of the mortgagor, was Mlſe 

decreed to refund, tho he had before paid the money away in Wiz; 

debts, (which he had nut otherwiſe aſſets ro pay) ; but the executor the 

may ſue ſuch creditors of the teſtator gs thro' miſtake he paid, o 9. 

| make them refund. Decreed per his Honour, Trin. 1717, and affim- AM. 

3 ed by Lord Chan. Cooper (a), in the caſe of Pooley et al and Ray, | exec 
(% His Lords Scl! 

ſhip declaring Mill. Rep. 355. f 5 : | | 4 fant 

that though this was an hard caſe, yet if the plaintiffs had a right to be repaid the money which b a 

deen over paid on the mortgage, this right could not be overthrowa by the executor's erh, * bo 


- | (nea 
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Executors and Admin itrators. 


firmed the decree. 


6. An executor brings a very frivolous bill, which was diſmiſſed Bill by an as - 
with coſts out of aſſers ; the executor was ordered to be examined Ma, defend- 


on interrogatories if he denies aſſets, and ſo it was done in another dne TS 


cauſe the next day. Mich. 12 Geo. 1. Cole and Rumney, Select Caſes allowed and the 
| | bill diſmiſſed 

__ with coſts; and 

ſo ſaid to be the conſtant courſe in equity, per lot Cariam. Eaft. 1720. Frazer adminiſtrator and 


in Chan. 62. 


Mee, in Scace, Buss. Rep. 63. 


7. Equity will not compel an executor 10 give ſecurity without But in this caſe | 
an affidavit of miſbehaviour or inſolvency. Feb. 20, 1727. Dillon — = 


| executrix havi 
and where the exe- m,ried a — 


cution of the truſt was likely to be attended with trouble, at firſt fon in needy cir- 
refuſed, but afterwards agreed with the reſiduary legatees, in con- cumſtances | 
ſderation of one hundred guineas, to act in the executor /hip ; and * 


and Shaven, 11 Vin. Abr. 432. pl. 25. 
8. An executor in truſl, who had no legacy, 


he dying before the execution of the rruſt was compleated, /is 
" WH executors brought a bill 4 be allowed theſe one hundred guineas out of 
le truſt money in theic hands, inſiſting that the refduary legatees 
| BH might as well make a contract with the executor, touching the 


8 rk (which was their own property) as the teſtator himſelf; 
a 


that no harm could happen thereby to the truft eftate ; but 
de court ſaid, all bargains of this kind ought to be diſcouraged, 


x tending to eat up the truſt, and here the executor had died be- 
re he had finiſhed the affairs of the truſt, wherefore the plain- 


© BY tits demand was diſallowed. Mich. 1732. Gould and Fleetwood, 


compound debts or mortgages, and buy them in for leſs than is 
due thereon, they ſhall not take the benefit of it themſelves, but 
aher creditors and legatees ſhall have the advantage of it; and 
fr want of them, the benefit ſhall go to the party who is intitled 
o the ſurplus ; whereas if one, who acts for himſelf, and is not 
iu the circumſtances of an executer or truſtee, buys in a mortgage 
or leſs than is due, or for leſs than it is worth, he ſhall be allow- 


1718, the caſe was, a mortgagor in fee died, and the mortgagee 
bought in the mortgagor's wife's right of dewer. Decreed that 


[tare the benefit thereof on this principle, that the mortgagee is 
ta truſtee for the mortgagor after his money paid.—So in the 
aſe of Powell and Glover, Mich. 1721, at the Rolls, where a guar- 


tte infant. 3 Will. Rep. 251, by way of note. 5 

9. A father by will gave a great per ſonal eſtate equally between 
l. his wife and his two infant children, and made M. one of his 
dlecutors, and died. A bill was brought in the name of the in- 
ant children by a relation as Prochein amy, againſt M. to have an 
count and dilcovery of the teſtator's perſonal eftate ; whereupon 


(rarer than the Prochein amy) made an affidavit that due care was 
alen of the infants and of their eſtate, with which they were well 
W 


rey in any manner he ſhould think fit, any more, than if an executor at law ſhould recover a debt 

ud pay the teſtator's debts with it, and afterwards this judgment is reverſed in error, the executor 
weſt reſtore the honey tothe plaintiff in error; and his having paid it away in debts of his teſtator 
will not excuſe him from paying it back ; ſo if there were a decree for the executor to be paid a 
ſum of money by the defendant, and the executor, having received the money, pays it away in 
&bts; and then the defendant, againſt whom the executor had recovered the decree, brings his ap- 
pe:] and reverſes the decree ; the plaintiff, in the appeal ſhall be reſtored to the money. Secus if 
the defendant had delayed the appeal. and willingly ſtood by whilſt the executor paid av:ay this mo- 
ney to the teſtator's creditors, for this would be drawing the executor into a ſnare; er Lord Chan- 
aler, who ſaid that nothing of this kind appeared in the preſent cale. Wherefore his Lordſhip af- 


it the Rolls. — And it ſeems to be owing to this jealouſy, which a 
wurt of equity entertains of an executor or truſtee, that if they 


d all that is due thereon. See Salk. 155. Mich. 6 Ann. Anon. — 
Thus in the caſe of Baldwin and Bani ſier, heard at the Rolls Ea. 


he heir of the mortgagor, on his bringing a bill to redeem, ſhould 


tian compounded debts. Decreed it ſhould be for the benefit of 


feral relations of the infants by the father's and mother's {ide 
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454 Executors and. Adminiſtrators. | 
TE ſatisfied ; and that they believed this ſuit was exhibited rather ont 
| af plu? thaw any reat concern for the infants benefit. there being a 
ſuit inſtituted in the Spiritual Court by the Prochein amy's ſon againſt 
M. upon a marriage contract alledged to have been made by her 
with him. His Aondur, upon petition, reſerred it to a maſter, who 
reporting it tu be ſo, the defendant filed a new bill inthe infams 
name by another Prochein amy, for an account of the infants eſtate, in 
order that it mig/ht be improved; and now Lord Chan. King decree 
that the former bill ſhould be diſmiſſed, and the Prochein amy named 
(a) As to this therein pay the cofls (a). Eaft. 1732. Da Co/ta and Da Coſta, 
matter ſee the 3 Will. Rep. 40. 2 | 
caſe of Turner h | 
and Turner, 2 Will. Rep. 29). | oe | 
And per Lord 10. It is a ſettled rule, that a truftee or an executor in truſt (h-! 
Chao. Talbet, not have any allowance for his care and trouble, (unleſs there » . 
(on m NN ſome particular words in the will for that purpoſe) eſpeciall !.-, 
| the Rolls.) It is there is an expreſs legacy W An. N Sir e, ;47) 
an eftab/iſkcd Maſter of the Rolls, Eaff. 17 34, Robinſon and Pett. 3 M. N,, „ 
rule that a truftee; dee or admin'firater, ſhall have no allowance for his care 21 traute, at 
| the reajon ſeems to be, for that on theſe pretences,..if allowed, the traſt eſtate micht e lo ed int 
rendered of little value, beſides the grea! difficulty there _—_ be in ſcrtiing and edjufting the gas- 
tym of ſuch allowance, eſpecia 1/ as one man's time may be mere valualle than tiat of an ther; 
and there can be no ha:dſhip in this reſpe upon any truſtee, who ma} chuſe wheither be will a eit 
the truſt or not ; neither will it alter the caſe that the executor rerources the exerutorſhuip ; tl; t if 
this were to make any d ference, t would be an art prictiſed by execntors to get themſelves aut of 
this. rule, which, his Lordfarp ſaid, he took to be a reaſonable one, aid to have lug prevail d; ind 
added. that in the preſent caſe the teſtator has by hi will dire&«d what ſhall be the defendant's (the 
execu'or's) recompence for hls trouble in cafe of his refuſing the executer ſhip, (viæ.) that he il 
ſhould have the tec given by the wil), to wh ich fis Leruſtiig ſa ĩdq he could make no addition; how. 
ever, it being an hand caſe, bi · Lor di /p ordered the defendant the depoſit. Robuiſi and Fett, Jbid. 151. 
Vide F. 457-(N). © 11. Where there are two executors, and one renounces, he i 
ſittill at liberty, whenever he pleaſes, to accept of the executorſhip; 
_ otherwiſe if both renounce, and the ordinary commits adminiſtra. 
tion to another. Per Lord Chan. Talbot, in the caſe of Robinſon and 
Pott, Ea. 1 34, 3 Will. Rep. 25 1.—- Tb in this matter the con- 
mon laauyers differ from the civili ans, the latter holding tliat a re. 
nunciation once made, tho' only by one of them, is peremptor;. 
Wide Salk. 321. Hows and Downs v. Lord Petre. 5 
« T2. Generally ſpeaking, where the teſtator thinks fit to repoſe a 
9 l truſt, in ſuch caſe, until ſome breach of that truſt be ſhewn, or at 
2 * Bates leaſt a tendency (u) thereto, the Court of Chancery will contin'e 
and Early. © intruſt the ſame hand, without calling for any other ſec ri 
(Vide P 456. than what the teftator has required; but where one by will cha- 
| Ca. g. this work) ed the reſidue of his perſonal eſtate with 4ol. fer annum to his wi 
Yet we find, that to he paid quarterly, the executor was ordered to bring before he 
the Spiritual FP - e ha St, ar twigs ads my END 
Court has ſome- Maſter ſufficient in bonds and ſecurities (of which the perſ->nil al- 
times refuſed to rate appeared to conſiſſ) to be fer apart ro ſecure this annuity. Hr 
grant the pro. Lord Chan. Talbot. Micfi. 1734. Slanning et al, and Style, et cn! 
hate of a will to 3 Will. Rep. 334. N | . | | 


an executor, w ho | | | 5 5 f 

has been reputed a perſon of no ſubſtance, and abſconded f. r debt, until he ſhall give ſecur ty ſor x 
due adminiſtrat'on of the aſſets; under pretence, t at the iegacies, which were conſiderable, were 
in danger of being loſt; and that they might as well rejet an executer, where he declines givng 
ſuch ſecurity, as where he refuſes to take the oath of due admimiiration, which is the comme! 
practice. but the Court of King's Bench has in ſuch caſe 12turced the grantirg of the probat- by 4 
peremptory Aiandamus 3 II. Rep. 337. by wav of note, cites it as from the author > 41S. Rep. 9 
the cale of 1he King v. Rr ynes—See Selk. 299. S. C. | 


13. Tho' generally ſpeaking an executor or truſtee compounding 
or releaſing a debt, muſt anſwer for the ſame ; yet if this appea's 
to have been for the benefit of the truſt eſtate, it is an excuſe. Mic. 
1735, in Caſu Blue and Mar /hall et Ux*. Vide 3 Will. Rep. 381. 
14. A. owes money by ſeveral judgments and bonds, and dies in 
teſtate ; his adminiſtrator pays the judgments and ſome of the 
bonds, and pays more than the perſonal eſtate comes to; what the 


admiuiſtratot 
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| Fxecutors and Adminiſtrators. 

adminiſtrator paid on the judgments muſt be allowed him; but 
25 to what he paid on the bonds, he muſt come in pro rata with. 
the other bond creditors out of the real aſſets. Mich. 1735. Robin- 


ſon et al, and Tonge and Dunn et al, 3 Will. Rep. 398, 400. 


15. One may bring a bill in Chancery as adminiftrator before 
adminiſtration actually taken out, tho this would be an exception in 
an action at la v. Per Lord Chan. Hardwicke, Mich. 1740, in Caſu 
Fell and Lutwidge, Barnard. Rep. in Chan. 320. 2 Atk. Rep. 120. 


pl. 110. 


L) Executor and Adminiflrator chargealle, in what 
Caſes. = 


1. IF an executor have a leaſe for years, determinable upon the 
life of J. S. which is by a reaſonable eſtimate worth 2ool. if 

the executor will not ſell this, but keep it, and J. S. dies in a ſhort 
time, yet he ſhall anſwer the value of ir at the time of the death 
of the teſtator, for it was his own fault that he would not ſell it; 
and ſo on the other hand, if he ſhould keep it, and J. S. ſhould 
live fifty years, he ſhall anſwer for no more, becauſe here is a con- 
tingent gain ; but it might have been a loſs; and as if it had been 
mum he ſhould have born it, ſo being gain he ſhall receive it. 
Averred, and agreed to fer Lord Chancellor, Mich. 1676, in Caſu 
Phillips and Phillips, 2 Freem. Rep. 12. | 

2. The tenant for life and remainder man join in a mortgage of 
lands, and they both covenanted and gave bond to pay the money ; 
the tenant for life dies. And per Lord Chan. Cowper, if the re- 
mainder man pays the money and takes up the bond, or gets the 
covenant aſſigned, he may prefer his bill againſt the executors of 
the tenant for life, but not elfe. Eaft. 7 Ann. Hungerford and Hun- 


gerfard, Gilh. Rep. in Eg. 69. 


3. A. poſſeſſed of a perſonal eſtate, makes his will, and after 
having bequeathed ſome legacies, makes defendant his wife execu- 
trix and reſiduary legatee, deſiring her to bury him decently. De- 
fendant in teſftator's life-time, in order to defray the charges of the 
funeral, borrowed 100. of B. and after her huſband's death gives a 


bond for it. B. exhibits his bill againſt her and the legatees, to 


have ſatisſaction of the 100/. out of the teſtator's eſtate. Lord Chan- 
cellor thought it but reaſonable that the 100. ſhould be charged up- 
on the teſtator's perſonal eſtate, ſo far as it was diſburſed upon that 
occaſion. But it was inſiſted upon at the bar, that the eſtate of 
the teflator was not chargeable, becauſe defendant, by giving this 
bond, had made it her own debt. His Lord/hip obſerving that 
this point was likely to be ſpun out, decreed an account to be 
taken of the reſidue of the eſtate of the teſtator; for he ſaid, if 
there ſhould prove a ſufficient fund, then that diſpute would be at 
an end, for the reſidue of the ieſtaror's eſtate belongs to the defen- 
dant ; alrho' his Lord/hip thought it reaſonable that the 1007. ſhould 

be charged on the perſonal eftate, yet he ſaid it cannot affect the 
legatees, and oblige them to refund their legacies ; and therefore 
it is not fit that they ſhould be brought in to an account. Trin. 
7 Ann. Langliy and Oates, MS. Rep. 

4. In an anonymous caſe. Trin.) Ann. Sir Thomas Powis arguen- 
d (in Chancery) ſaid, that Lord Chancellor did lately determine that 
where there is an executor, and a debt is to be paid by him, which 
doth carry intereſt as a bond, there his Lordſhip directed an en- 
quiry whether the executor had a ſufficient perſonal eſtate in his 
hands to diſcharge it; and if it is found, before a maſter, that he 
hath ; hen to turn the intereſt upon the executor himſelf, for * 

might 


l 


ide 1 Vel. br, 
Eg. 243. Ca, 3 
8 C. | 
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might have paid it, and ſaved the intereſt ; and it may be, he 
made intereſt of the money in his hands in the mean time. Thi, 
was not denied by any; and Lord Chancellor admitted ir. MS. note, 

If executors ſever in their receipts and diſburſements, in ſuch 
caſe they ſhall be only reſpectively anſwerable pro tanto; but if they 
act jointly, each of them ſhall anſwer the whole, if one becomes 
inſulvent. Admitted by Lord Chancellor and the bar, in Caſu Day. 
well and Darwell, Mich. 8 Ann. MS. Rep. 

6. A. is indebted to B. upon bond, and makes C. hi: executor 
and dies, leaving aſſets ſufficient to keep down the iner due uhu 
the bond. If the executor does act, and poſſeſs himſe f of the jj, 
and keep them in his hands, and let the in ereſt goon, this p] 
turns upon himſelf. Ea. 8 Ann. non. MS. Rep. | 

7. An adminifirator Turites a letter to his inteſlate's credityrs, viz 
I promiſe (Q. if it ſhould not be promiſed) to pay you what money 
% aas due to you before I went out of town, but it will be a kindneſs i 
« me if you will flay till next winter, but if not, I will endeavour u 
« fay you.” Per Cur, promiſe to pay or forbearance before the 


| Ratute of frauds was accoumed a good conſideration to charge the 


executor or adminiſtrator de bonis propriis ; and ſince, a writing is 
ſufficient after a paro/ promiſe; and by this letter it appears that the 
adminifirator had made a promiſe, and confirmed it by this letter; ſo 


_ decreed that the adminiſtrator ſhould be bound by the promiſe, 


and ſhould anſwer debts and coſts out of his own eftate, but have 
ſatisfaction out of the aſſets, if any. Hil. 1715. Frederick and 
Wynne, 11 Vin. Abr. 428. pl. 19g. | 

8. An attorney having delivered up deeds to an executor, which 
he was not obliged to do till his bill was paid, which deeds would 
be of great uſe to the executor in ſeveral ſuits that were then car- 
rying on, the executor having changed his attorney; this is a ſuf- 
ficient conſideration to make the executor liable for the full de- 


mand, whether aſſets or not. Jan. 27, 1719. Dutcheſs of Ha- 


milton and Incledon, 11 Vin. Abr. 279. pl. 53. Vide 2d Brown's 
Parl. Caſes, 118. . | 
9. A. by will gives an annuity out of his perſonal eftate. If the 


executor has miſbehaved himſelf, the court will order part of the 


per ſonal eſtate to be ſet aſide ro ſecure this annuity. Trin. 1723, 
Batton and Earnley, 2 Will. Rep. 163. „„ 


(M) Executors ; in what Ca ſes the Survivor ſhall take 
EE ; fe Whole. 


1. S. by will deviſes the reſiduum to defendant A. and to E. Ux 
| 7. B. and to C. Ux' T. and makes them three executors. The 

defendant A. only admini ſters, and before all the eftate of the 
teflator was got in, and his debts paid, E. Ux' B. dies, and then B. 


her huſband dies. Quære, if the adminiſtrator of the huſbands 


intitled to the third part of the reſiduum of the teſtator, or the ad- 
miniſtrator of E. the wife? And per Lord Chan. Copper, the re- 


fiduum of the teſtator's eſtate is uncertain until his eflate is got in 


and his debts paid, and thereby reduced to a certainty, and before 
that it cannot be ſaid to be actually veſted, but remains as a Choſe en 
Action, and therefore ſhall not go to the adminiſtratrix of the huſ- 
band, but to the adminiſtrator of the wife. 3 Geo. 1. Amhurſt et 
a and Selby, 11 Vin. Abr. 377. pl. 8. e 

2. A. makes B. and C. executors, and appoints them refiduary 
legatees. B. dies ; the whole ſhall ſurvive to C. Trin. 1729. Vide 
the caſe of Gray and Willis, at the Rolls, 2 Will. Rep. 259. 


(N) Where 
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(N) Where one Executor renounces. 


to accept of the truſt and executorſhip, did give to each of 207. Ca. 6. S. C. 
them 1000. and 121. apiece for mourning, and to each of * 2 2 
dem a ring, and 100. a year for their trouble. And per Lord Chan. 465. 8. C. bot 
(roper, notwithſtanding the condition of the acceptance might , S. P.—G6. 
tem to run to all the legacies, yet the executors, tho they did not Rep. i= £9. 128, 
10, ſhould have their rings and morrning, theſe being intended T cog **. 
dem immediately, and not to wait their time of acceptance; but g. C. but pt oY 
tat they ſhould not have the 00. or the 10/7. annuity, unleſs they | 
ce of the truſt; and that the ſhare or annuity of the re- 
muncing executor ſhould not go over to the acting executors, as a 
farther encouragement, but ought to fink into the eſtate. H. I. 1716, 
fanber/lon and Humberſlon, 1 Will. Rep. 332. 

2. J. S. deviſes that his executors ſhould ſell his land, and leaves 
wo execntors, one whereof dies, and the other renounces, and ad- 
niniftration, with the will annex2d, is granted ro A. who bring 
; bill againſt the heir to compel a ſale. Objected, that the re- 
jouncing executor, in whom the power of ſale collateral to the ex- 
mterſhip was veſted, ought to have been made a party; but there 
king only a power, and no eflate deviſed to the executors, this objecti- | 

was over-ruled (a). Per Lord Chan. King, Mich. 1725, Yates (a) But the re 
md Compron, 2 Will. Rep. 308, 309. 5 JJ 


| guere, Select 
in Chan. 54. S. C. fays, it was held that the eſtate deſcends to the heir at law, and that he is 


ly a trullee to the uſe of the will ſince the executors renounce, lo no occaſion to be parties. 


t 7 S. as an encouragement to his executors (who were four) 1 . Ar. Eg. 
* 
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3. Where there are two executors, and one renounces, vide Ca. 
i. P. 454. a 


0) In what Caſes an Fxecutor ſpall take as fuch, or as 
@ Legatee, or as a Deviſee. : 


T S. having lent A. (the defendant) 2000/. by will deviſes Finch Rep. 410. 
7 that after his debts paid the refidue of all his goods, chattels, Hil. 31 Car. 2. 
bs, ſhipping, &c. ſhould be divided between B. (the plaintiff) and 9 roms 5. 
1A. his nephew, and makes 4. his executor, and dies. And 28 . 
rd Chancellor held clearly, that this debt of 20004. ſhould not be — 1. 46. 
mint, but ſhould be caſt in with the reſidue of the eſtate, eſpe- 2 * C. 1 
ully in this caſe, where debts are particularly mentioned; and 5. hn fave 
tis was a debt at the time of making the will; and that if the S. Pp. 
ord debts had not been in, his Lord/fuip ſaid, he believed it would 
ave been all one, but that made it more ſtrong. Mich. 1676, 
ill ys and Phillips, 2 Freem. Rep. 11. 
2. Bill by heir at law againſt an executrix to have an account of 
perſonal eſtate of his anceſtor, &c. and to have ir firſt applied 
oxoneration of the real eſtate deviſed to truſtees to be ſold for poy- 
it of debts. W. by will deviſed to truſtees (ut ſupra) and gives 
i wife ſeveral ſpecifick legacies, and further deviſes to her all the 
n due of his per ſonal eflate, and alſo gives her the ſum of 600l. out 
. money to be raiſea by ſale of the truſt eſtate, and makes her exe- 
« rr. Harcourt C. ſaid, this is a much ftronger caſe than that of 

ifs Hoſpital and Garrazvay, for there was no deviſe out of the 
ry final eſtate, but here is that, and alſo a deviſe of the perſonal 
de Rae; it ſhews that he did not think this ſufficient for her, but 
des her a further ſum of 600/. which is the ſtrongeſt preſump- 
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before given 0 limited in this my wil. Per tot” Car, the perſonal eſtate in the hands of . oog 


(H Pide Tit.Cre- (p) In what Order Executors ought to pay Debts (a) an 


allo Tit. Bonds, 


Chancellor, if it ment of 18ol. The court decreed this to be good fro Puanringe 


| for 4000. creed good for 4001. the court ſaid it ſhould have all the effecs 
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tion imaginable of the intent that the wife ſhould have the regq, 

of the perſonal eftate ; and as to the account thereof, the bill 8. 

diſmiſſed. 12 Ann. Maſe and Whitfield, 11 Vin, Ahr. 404. pl 19 
Bunb. Rg. 260. 3. J. S. by will ſettles his lands for payment of his debts, ant 
8. C. atesit makes MH. his wife executrix, and devites all his per /inal enge 10 
thus —_ _ his executrix, and by ſabſequent clauſes deviſes ſeveral /pecifick ang 
purge pg pecuniary legacies to her, and dies. Adjudged that AM. takes th 
ment of his Perſonal eſtate not as a legatee but as an executrix, and ſo the ſame 
debt;, funerals after the legacies paid, ſhall be applied to diſcharge the real eſſat 
3 in favonr of the heir. Hil. 2 Geo. 2. in Scacc, Lucy and Bromſ 
rede. | 


wiſe 10cc/ pay- 
able in two years aſtey his deceaſe, with intereſt at gl. per cent. in the mean time, and his houſe 
Red Lion Square, with the uſe of the good therein during ber life, and the uſe of the plate 3 
goods at C. in Com W. dating her widowhood ; and af.er giving other legac'es concludes his wi 
and makes his wife ſole execair:x of bis c and of all his gords, ebatteli, and arrears of rent, . 


STE NH STE 


4 4 


to be applicd to pay debt: in eaſe of the real ettate. Neta; it was inſiſled, that making M. exec; tj 
of pait cular, amounted to no more than making her exccutrix in geneia!. Cr. Car. 293.—5 
fer Pengelly C E. if theſe words (te ter own »ſe) had been added, or ſuch like word, it might gi 
ſome caule of doubt. | 8 | 


4. If I deviſe a term for years to my executor, who enters ge 
nerally, he may, prima facie, take as legatee, this being more] 
his advantage; tho' it is otherwiſe where I deviſe a term to my ex 
ecutor for lite only, with remainder to J. S. becauſe if the te 

were veſted in the remainder man, it could not be deveſted out 
him again, and ſo might make a Devaflavit. Per his honour (cite 

1 Noll. Abr. Eg. 619.—Cro. Eliz. 347, Pannel and Fenn) in the cal 
of Gray and Willis, Trin. 1729, 2 ill. Rep. 531. 


-£ 66 Wl 7.4 3-20 


die and Debizr, , 5 i 

F. 256. (D) See „„ een, 

1 Ho TN De bonds and fimple contracts aſſigns lands to ſell i 
Iz truſt ſor payment of his deb's. Reſolved and declared tot 
the conſiart rule that the creditors fhould have in proportion, and n 
the bonds to be firſt ſatisfied So legatees ſhall have equal propot 
tion pro rata according, to the greatneſs or aero . for the land 
made debtor, &c. Sed ſecus of judgments which affef land by the 
ozon ſtrength and nature. 6 Now. 15 Car. 2. Woolflon Croft and Long 

| et ecort', 2 Freem. Rep. 175. | 

And per Lerd 2. A bond was in Quadraginta libris, conditioned for the pa; 


hid been zg 
dratenta it had 
becn gocd in {aww 


tis, by reaſon of the greatneſs of the ſum expreſſed in the condit 
on; though no money tas proved to be lent upon it, and it being de 


a bond, and the obligor being dead, they decreed it ſhould charg 

the heir as far as his aſſerts, as well as the executor, and that 

ſhould be ſatisfied by the executor before any bond that judgmet 

was not obtained upon before the day of pronouncing the decre 

But admitted that judgments upon bonds obtained after the Sul 

2 Friem. Rp. Tena and before the decree, ſhonid be preferred before it, tho th 
16. Ca. 14. S. C. Contrary was preſſed. Fil. 1676, Anon. in Canc, MS. Rep. 


in :o:idem verbte, | | | 6 
ſays, Keck cited the cafe of Savage and Proton, where a ſeal being broke off a bond, I co: 1; diira 
creed it good, and that alter it ought to have all the efleQs of a bond to charge an hei, il kay 


tion d. 16; d. 


vi 
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3 A. made his will, and died indebted to ſeveral perſons by Prec. is Chan. 79. 
nd mote than his 3 eftate would pay. A bond creditor . ang 
bug h 


ht a bill againſt the executor ro have a diſcovery and account Caſ Temp. Tal. 
che per ſinal eſtate, and a ſatisfaction of his debt; at the hear- S. C. 2x. 

the executor made default, ſo there was a decree againſt him 4 Breu, P. C. 
$4 an account and fatisfaRtion out of the aſſets Vi, Cc. Before 8 

ye decree was made abſolute another bond creditor of the teſta- 

brought an action at la againſt the executor upon a bond; he 

wpeared, and becauſe he could not plead this decree at law, ſuf- 

bred judgment to go againſt him by default; and the account be- 

i carried on before the maſter, the queſtion before u was, whe- 

ber he ſhould allow this judgment on the account? And he being 

a doubt, reported the matter ſpecially to the court, andi his Aa- 

mr was of opinion that the decree muſt be preferred ; and it com- 

he to be reheard before Lord Chancellor, he was of the ſame opi- 

won. Mich. 1697, Joſeph and Mutt, MS. Rep. 1 

4 As executors brought a bill againſt all the teſtator's credi- 2 Freem. Rep. 
ws, ſome were creditors by judgment, ſome by bond, and ſome 49. $0. 5 C. 2 
 faple contra. A. had deviſed land; to his executors for the ©: of J 
ment of his debts; and in the firſt part of his will had deviſed and was 


Al, that the lands being deviſed to his executors, it ſhould be 
enflrued that A. the teſtator intended that they ſhould be paid in 
he ſame order as the law directs, i. e. that the debts ſhould be 
paid before this annuity, which was bit a legacy, let the 
wording of the will be how it will; altho' it deviſed the lands 
harged with this annuity for the payment of debts, yet the debts 
Huld have the preference; but his Lord/hip held that the debts of 
lt kinds, wherhec by judgments, bonds or ſimple contract, ſhould be 
briefied pay; paſſu, and if the value of the land fell ſhort, then that 
ey ſhould be ſatisfied in proportion, only judgments that did a. 
2 the land, without any ſuch deviſe, were to have the preference ; 

but a debt by a decree in Chancery Mould be hut in equal degree with 
bts by bond or contract, becauſe that dot mot bind the land until 
ueſtration; but ſo far as the perſonal eſtate did extend, his Lord- 
ordered that the debts ſhould be paid in that order as the las 
id direct, and there a debt by a decree in Chancery /hould have the 
preference of a bond. Hil. 1679, Foley's Caſe, MS. Rep. 5 

5. J. S. deviſed lands to A. and B. in truſt to be ſold for the pay- 
bent of his debts, and makes them executors. And the queſtion 

8, whether bond debrs ſhould have a preference, or all debts be 
nid pari paſſu This difference was taken, when the ſame perſons 
bat are truſtees to ſell the lands are executors like; viſe, and when 
for in the former caſe, after the land is ſold, it is afters, even 
law ; and therefore to decree them to pay otherwiſe than ac- 
ding to the l gal courſe, would be to decree a devaſtavit. Lord 
ther took time to conſider of ir, and afterwards delivered his 
pinion t/at bond debts muſt be preferred (a). Mich. 1700, Cutter- (a And 23 Dec. 


| i 7 1705, at Jeet 
tand Smith, Prec. in Chan. 127. Re is the cafe 
| 2 8 | of Bickm.n and 
| Freeman, was a like decree à d difierence. Ibid. Jide P. 460. 


el 


re 
il 


6b. An executor pays bond debts, before money, on a decree Creditors by 
ainſt his teſtator. Per Cur” clearly, he ſhall not be allowed thoſe Jadf ment at law, 


I ; a 4 and creditors by 
ments in his account, becauſe the decree here is equal to a deere in Equity 


ment at law. Mich. 1700, Bi hop and Godfrey et aÞ executors come in, and be 
lift, in Chan. Prec. in Chan, 179. 55 paid equally by 
| ; an executor 
7 u ithout any pre- 
fcreace. Bund, 


f 


| annnity of gol. fer annum to his wife. Lord Chancelhr dire ved, died. Id. 30. 
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7. A. deviſed lands to be ſold for payment of his debts, and make 
the deviſees executors. The queſtion was, whether the debts ſhoul. 
be paid in proportion, or according to the courſe of adminiftrati 

And Lord Keeper having taken time to conſider of it, he de 
livered his judgment, that they muſt be paid in a courſe of admi 
niſiration, becauſe, where the ſame perſon is executor and try e 
the land, when fold, is legal aſſets; ſecus when the truftee is (not 
executor, for there, they /hall be paid in proportion. Mich. 1509 
Bickham and Freeman, Prec. in Chan. 1 36. 

3. After a hill filed againſt an executor for a diſcovery « 
aſſers, c. and anſwer put in, the executor voluntarily paid a h 
debt to J. S. wwithout ſuit. The cauſe proceeded to a hearing, an 
an account was decreed ; and the queſtion was, whether this v8 
luntary payment pending a ſuit here ſhould be allowed them on 
account? And Lord Keep. Wright thought the payment oughtt 

de allowed; but this being a point of conſequence, his Lord. 
ordered 3 to be ſearched. Hil. 1701, Darſton and Ear 
Orford, Prec. in Chan. 188. —Afterwards 3 June 1702, on preceliil 
dents produced on both lides, his Lord/hip ſeemed to be of the ſam 
(a) ide . 459- opinion, and ſaid the caſe of Joſeph and Mott (a) was a preced 
* againſt him, but ſaid he thought that a dire change of the la 
The next day (upon conſideration of the precedents) his Lord/h; 
ſaid he was bound up by them, and therefore decreed the payme 
(being voluntary) to he diſallowed, but ſeemed ta diſapprove 
the caſe of Joſeph and Mott, where the judgment at law was fair 
ly obtained. —21 Nov. 1502, this decree was reverſed in Dom. Proc 
(5) 3 ll Rep. and the payment allowed (5). Ibid. 189 
401. 402. 8. C. 9. The grantor's covenant in a marriage ſettlement for him an, 
_ _— his heirs, that the premiſes were free from incumbrances, ſhall com 
reverſed in Dom, in With creditors equally on bond. Per Lord Chan. Cowper, Ea 
_ Proc. 1715, Parker and Harwey, Vin. Abr. Tit. Executors, (Q. a.) Ca. 39. 
10. A. a fimple contract creditor of the teſtator, filed his origi 
nal againſt the executor, in order to recover his debt; the othe 
ſimple contract creditors offered A. to come in for his proportion 
his debt with them, but having firſt filed his original, he inliffe 
on his whole debt in preference to the reſt ; upon which, the ex 
cutor and the other fimple contract creditors entered into articl: 
agreeing, that firſt, the executor ſhould be paid his debts, and 
then, that all the ſimple contract creditors ſhould equally ſhare thi 
aſſets berwixt them, excluſive of A. and in order to bar the plain 
riff at law, the executor gave judgment in the ſeveral Yuan 
Meruits brought by the other ſimple contract creditors, for the ſe 
veral ſums which were laid as damages in the declarations, with 
out aſcertaining the damages by writ of inquiry, but care wa 
taken that thoſe damages were ſo laid as not to exceed the re 
debt. Upon this A. brought his bill; but his /onovr diſmiſſed the 
dill viefoutcofts, it being a hard caſe ; but afterwards, on conl 
7 v7 — 1 deration, his honour gave (c) coſts. Decree affirmed by Lord Chu 
ir nn" oy cellor. Mich. 1715, Waring and Danvers, 1 Will. Rep. 295. 
it to the maſter, | | . 


to fee whether the judgments confeſſed to the other creditors be more than their real debts, but 
not thinking it worth his while, the court decreed ut upra. Ibid. 297. 


11. The late Earl of Winchelſea died ſeized of ſome lands in fee 
and conſiderably indebred by judgment and ſimple contract; Il 
after his death, and before the eſſoin day of the next following ie 
many of the judgment creditors delivered Fieri Facias's to bie her! 
and took the goods in execution; whereupon the /imple contract cre 
ditors petitioned (for it did not come before the court upon a bil 
that the judgment creditors might be paid out of the land, or at led 
that as to ſo much as the judgment creditors had, by taking it Jt? 


a 


Executors and Adminiſtrators. | 461 


perſonal eflate, 17 4 the ſame, they (the imple contract cre- 
Jon) mig/t fland in their place, and be paid out of the land. Sed 
vr Cur”, this rule of equity is very juſt, but not applicable to the 
caſe. Here the judgment creditors have lodged their writs 
execution with the, ſheriff in the ſame vacation that the party 
fed ; it relates to the ze/te of the writ, as to all but purchaſers; and 
wſequently by relation, the perſonal eſtate of which the fmple 
patract creditors would avail themſelves as being in the poſſeſſi- 
of the Earl at his death was not ſo, being evicted from him in 
his life-time by the execution; and therefore the fmple contract 
editors ſeem to be without remedy, as to ſuch of the aſſets as have 
en ſeiſed by theſe executions. Per Ld. Parker, Hil. Vac. 1719. 
xk and the Earl of Winchelſea, 3 Will. Rep. 399, in a note by 
reporter, who ſays Sed Quære. 
WJ 12. J. S. mortgaged land to A. and about fix years after died 
„late, and D. (the plaintiff) without taking out adminiſtration, 
lſefſed herſelf of his perſonal eſtate, and paid it all away in ſa- 
ing debts on fmple contract. A. died having made his will, 
Mad thereof defendant executor, who proved the ſame, and was in 
ſeſſion of the mortgaged lands. * ſeven years after J. S.s 
ath plaintiff found a will of B. s, the grandfather of J. S. the 
mgagor, whereby theſe lands were given to his ſon in tail, and 
fine or recovery appearing to have been levied or ſuffered of 
e lands, C. the plaintiff's eldeft ſon by her firſt huſband, who 
heir in tail, brought an ejectment, and recovered poſſeſſion of 
e mortgaged lands; whereupon the executor of A. (the defend- 
x) having a bond for performance of the covenants in the mort- 
wee deed, put it in ſuit againſt D. and D. brought a bill for an 
unction, ſhe having paid away all the teſtator's aſſets before any 
ce of this bond, and therefore ought not to be chargeable with 
devaſtavit. Defendant demurred (a), and the demurrer was () For that of 
karly allowed, the bill being an attempt to alter the courſe of the __ 
v; but if any extraordinary fraud had been charged on defend- ect are. Th 
i by which he had been deceived or induced to pay away the aſſete came ta her 
ets, that might have varied the caſe. Trin. 1720. Greenwood hands more than 
l Brudni/h, Prec. in Chan. 5 34. 3 P. Wms. 358. 1 Atk. 468, Afuthcient to pay 


and !ati:f this 
„„ | | bond, and that it 

appeared by her own ſhewing that ſhe paid away theſe in ſati:ſy ing debts on mp e contro and 

a inferior nature; and that was to introduce à Courſe of admin ſtration contrary to common 


. Ibid. 535˙ | 


13. Deviſe of a real eſtate to truſtees and their heirs, to be ſold 
the payment of debts and legacies, and gives ſeveral legacies, and 
ol. ro B. The will is executed according to the ſtatute. Then 

a cadicil he gives 1000. more to B. but the codicil is neither 
recuted or figned by him. The Maſter of the Rolls ſaid, this de- 

je is a total difheriſen of the heir, and the whole is out of him, and | 
treſiduum is money, and which was given awav. The codicil 
nl: Wa good appointment, and the money raiſed by ſale of the real 
late being a fund for payment of debts ; and the refiduum of the 
nal eftate being given alſo away, the perſonal eſtate given as 
th is freed from the debts without negative words. Trin. 6 Geo. 1. 
Wwerſhy and Bow yer, 11 Fin. Abr. 424. pl. 8. | | 
4. J. F. a fellow of Gre/ham college, and a fellow likewiſe of 
Ollege in Cambridge, by a note directed to the defendant his ex- 
Wor, taking notice that he was indebted to plaintiff in 80l. deferes the 

„ ſhould be puid of awhat /hould be due to him from the _ as 
ow at the time of his deatſi, and out of what might be raiſed by the 
7 Kit furniture of /i;s ctumbers at the time of his death. Hors. 


— 


— 
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if this note of directions to his executor doth create a ſpecifick li, 
of theſe things in favour of the plaintiff to give her the preferenc 
to other creditors ? King C. ſaid, this is no ſpecifick lien upon the 
particular things, but the note is fraudulent as to other ie 8h an 
the plaintiff ought to prove her debt and come in as other creg 
tors in equal degree ; if ſuch notes ſhould give a preference to de) 
by fmple contract, juſt creditors by ſpecialty or record might b 
ſiript of their debts, and the plaintiff, in this caſe, oug/t to come: 
only as a creditor by fimple contra, without any preference upa 
account of this note; but plaintiff agreeing to accept the ſum «| 
ſered by defendant's anſwer, it was decreed by conſent, 77 
12 Geo. 1. Hudfon and Martin, 11 Vin. Abr. 293. pl. 43. 
15. If I charge all my lands with payment of my debts, 3 
deviſe part to A. in fee, and the remaining part to B. in fee, tþ 
_ creditors cannot be paid out of the lands till the mafler has cen 
ſied what the proportion is which each deviſee is to contribue 
bur if the maſſer certifies that the debts will exhauſt the whe 
real eſtate, then the creditors may proceed againſt anv one deviſe 
for the whole. Hil. 1730. Harris and Ing ledeav, 3 Will. Rep. 91.96 
16. All executors ſhall be preſumed to take notice of all judg 
(a) See the office ments, even (a) in the inferior courts of law, and therefore are n 
of an executor, to pay bonds before ſuch judgments but at their peril. Trin. 17; 
BON IO Per Sir Joſeph Fekz!l Maſter of the Rolls, in the cafe of Mr. H 
bert, 3 Wil. Rep. 117. „ 
17. Any voluntary bond is good againſt an executor or admin 
firator, unleſs ſome creditor be thereby deprived of his debt; i 
deed if the bond be merely voluntary, a real debt, tho' by {imp 
contract only, ſhall have the preference; but if there be no debt: 
all, then a bond, however voluntary, muſt be paid by an executo 
Per Sir Joſeph Fekyll, Mich. 1733, in Caſu Lechmere and Earl 
Carlifle, 3 Will. Rep. 222. | Co 2 | 
18. 4. and B. are partners in trade. A. gives a bond to leay 
his wife 1000/. A. dies. B. (who was one of A.'s executors) ad 
miniſters; if the wife would be paid this 1000/. out of the /eparat 
eſtate of A. on there being effects, ſhe ſhall have a preference be 
fore other creditors ; but if there is no ſeparate eſtate, and ſhe u 
have a ſatisfaction out of the partner hip effects, then all the fert 
ner/hip debts muſt be fir paid; and if there ſhall remain any ſuſ 
plus in 4.'s ſhare of the ſtock, then that to be liable ro antwer th 
bond. Decreed fer Lord Chan. King, La,. 17 33. Croft and Hit 
3 Will. Rep. 180, 182. | | 
But the court de- 19. J. S. poſſeſſed of a term of years, mortgages it, and die 
1 leaving debts, ſome by bond, and ſome by fimple contratt. Th 
pg we takes ja equity of redemption is equitable aſſets, and ſhall be liable to all 
the name of B. debts equally. Decreed per Sir Joſeph Jekyll, Mich. 17 34. the cred 
10 truſt for A. tors of Sir Charles Cox, 3 Will. Rep. 341.——Vide 1 Vern. 29 
and A. dies, the Morgan and Sherrard. . | e 
money due on | _ 5 
the bond muli be D 
paid in a courſe of a&miniftzation; for in ſuch caſe there can hardly be any diſprte touching ! 
Quantum of the debt, ſceing tie principal, intereſt and coſts muſt be paid to the ob/rgee; ſo, fort 
ſame reaſon, if a term for years be taken in the name ot B. in traſt for A. this on tte death 0! 4 
the Ce/luy gue Truſt, will be legal aſſets; fer here the right to the thing is plain, and if the trete 
conteſts it, he rut prims face do it on the peril of payicg colts. Jer Cur'. Ib. d. 342, 343. 


* 


20. } 


* 


20. 7. S. poſſeſſed of a term for one thouſand years, articles to lo this caſe, I/ d 
«chaſe the inheritance, and the vendor covenanted to procure a 8 _ 
gave yAnce to be made thereof to J. S. and his heirs ; J. &. dies that the f fats: 
fore the conveyance made, having by will given to the defend- J ©. the father 
in his daughter a legacy of 3o0o00/ and left F. his ſon and heir, had in effet pur- 
k executor. S. aſſigns the ſaid term, in truſt to attend the inhe- prima _ _ 
mance intended to be purchaſed, and afterwards takes a convey- e : 
ace of the inheritance to himſelf ; then S. conſeſſes a judgment to conveyance of it 
1.(a deſendan:) and mortgages the inheritance to B. (another de- in conformity 
Endant) without taking any notice, or making any ailignment of wy, 2 
he old term of one thouſand years, and dies inſolvent. The The teten 94 
eftion was, whether the daughter, and who was the adminiſtra- this eee 
x of §. was ingitled to a ſatisfaction for her 30000. legacy out of made ef it by 
he one thouſand years term, in preference to the other incum- we fon. i be- 
dancers, and to have it conſidered as equitable aſſets of J. S. the pn rope Gompag 
aher, notwithflanding the aſſignment made by the ſon in truſt to which reaſon the 
mend the inheritance ? Or, whether the judyment creditor and legatce cannot 
portgagee ſhould have the benefit of this term, as connected with N (pecih- 
de inheritance by the aſſignment that had been made thereof to ba, ber eie. 
mend the ſame ? And J. ord Chan. Talbot decreed that the judg- faQion, a: for a 
dent creditor ſhould be firſt ſatisfied, according to the priority of Deveſiarit, out 
hens affed ing the real eliate ; in the next place the norigagee and _ wok 
s the eftate is to be ſold for the ſatisfaciion of creditors, tho' the 3 FR 
fer and adminiflratrix of S. claims a debt but by ſimple contract, the legal intereſt 
n account of the Devaſ/tavit ; yet having a rig/t, as adminiftra- vf the term be- 
pix, 19 retain againſt all creditors in equal degree, ſhe thall retain her n m um oc 
Abt prior to all the ſimple contract credirors of her brother. Mich. wad cs. 24h 
Yz. Charlton et al and Low et al, 3 Will. Rep. 328. tre montage of 
| | | 3 = | | tne in}. eritance 
z made, it was ſo far a ſ:aud upon the mor gagee, as it was concealed ſrom him, and the truſtces 
this term of a thouſand years, which was athgned to attend the inheritance, became truſtces for 
be mortgagee of the inheritance. J 330 - For v hat his lordſhip ſaid further conccreing the 
fenment of a term in truſt to attend the inheritance, ⁊ de P. 470. Ca. 6. this work. | 
21. The court apprehended, that if a fmple contract creditor, 
n behalf of himſelf and the reſt of the creditors of 7. S. were to 
ing a bill. and obtain a decree, that he and the reft of the cre- 
tors ſhould come in before the maſter, and be paid all their debrs; 
id that an advertiſement be put in the Gazette for that purpoſe. 
ere any bond creditor coming in on the foot of the decree, ſhall 
paid only pro rata with the fimple contract creditors ; for his com- 
in implies a ſubmiiſon t the decree. And this was thought 
te clear. Mic A. 17 34, /e creditors of Cox, 3 Will. Rep. 343. 
22. And the court inclined to hold further, that if fuch bond 
tectitor would lie by, having notice of the decree and advertiſe- 
nt in the Gazette, (notwithſtanding every one is in many caſes 
ized to take notice of a Lis pendens) and after ſuch lying by, 
uld bring his aGtion againſt the executor or adminifirater of the 
gor; tho' at law the /atter might not be able to defend himſelf, 
t his 2onour thought that in this caſe, an equity would ariſe in 
our of ſuch execrtor or adminiſtrutor, and of the Fmple contract 
diters, to compel the bond creditor to come in and accept of a 
portion of his debt rateably with the Amn le contra creditors. 
ut however ſtrongly his /9n2ur inclined to be of this opinion, he 
dM, it was no part of his judgment: Nevertheleſs he declared, /e 
"d always do is utmoſt to extend the rule of di/lr;buting equita= 
 afets amonp/1 all crediters (a). 16d. 343, 344. in S. C.—The (a) See 2 Fern. 
ferter ſays, that this reſolution was communicated to him by his 435. Shephard 
ur himſelf. 16:d. 344. 5 | ard Rent. 
23. If a man deviſes his lands to truſtees to pay all his debts, 
u dies indebted by /peciulty and friple contrad, and the bond cre- 
ETFs | d.tors 
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ditors recover part of their debts out of the perſonal eſtate, ang 
terwards they apply to be paid the reſt of their bond debts out 
the real eftate deviſed for that purpoſe ; in this caſe, as the teſſate 
intended all his creditors ſhould be equally paid their debts th 
bond creditors ſhall not come in upon the land, until the femple * 
trad creditors have received ſo much thereout as to make them equa 
and upon the level with the bond creditors, in reſpect of what th 
received out of the perſonal eftate. And this Lord Chan. Tu, 
faid, was what the maſter of the rolls had very rightly decreed 9. 
(% This ſeems great conſideration (a). Trin. 17 34, decreed per Lord Chan Talbs 
to have been the in the caſe of Haſlewood and Pope, 3 Will. Rep. 323. 
= _ 24. A. bequeaths all his perſonal eſtate to his daughter, an infa 
Rep. 416. Vide about ſeventeen, and deviſes all his real eſtate to truftees, in truſt | 
F 259. Note t pay his debts and legacies, remainder to his daughter in tail. 
Ca. 15+ mainder over; the perſonal eſtate ſhall, in the firft place, be all 3 
plief to pay the debrs. Decreed per Lord Chan. Talbot, Trin. 191, 
Haſle wood and Pope, ibid. 324. 

25. Expreſs words, or words tantamount, are requiſite to exem 
the per/onal eſtate from payment of debts. Per Lord Chan. Tal 
ibid. 325. in S. C. : | 

26. A. dies indebted by bond, and ſeiſed in fee of divers land 

part of which he deviſes to J. S. and other part he permits to de 

Ss cend to his heir; the lands permitted to deſcend ſhall, in the fr 
| (8) The reporter Place (5), be liable to pay the bonds. Trin. 1735. Chaplin and Chu 
here adds the fol- in, 3 Will. Rep. 367. 
lowing note: the reaſon why, where a man dies indebted by bond, and deviſes ſome lands to J. & ar 
leaves other lands to defcenc to the heir at law, not mentioning them in his will, the lands deſcend! 
to the heir ſhall be firſt applied to pay the bond debt, is, becauſe the applying the lands deviſed 
F. S. to pay the bond debts, would diſappoint the will, which equity will not permit, if it can 
avoided ; whereas it no way diſappoints the will to ſay, that the lands not mentioned ſhould be int 
Fri place liable to pay the debts : but it ſeems it would be otherwiſe, it the teſtator had deviſed t 
lands to his heir at law; for tho' ſuch deviſe were void, (as to the purpoſe of making the heir til 

otherwiſe than by deſcent) yet it ſhews the teſtaterꝰ intent, that the heir ſhould have the land, x 
therefore (I. i. e. the reporter, take it) the deviſed lands to J. & and the other lands deviſed to tte he 
at law ſhall, in this laſt caſe, contribute in propo: tion to pay the bond debts. Alſo, for the «by 
mentioned reaſon (I. i. e. the ref orter, ſhould think) the lands permitted to deſcend to the heir at li 
and not mentioned in the will, ſhall be applied to pay the bond debts beſore a ſpecifick legacy, | 
otherwiſe the teſtator's intention ſhould be diſappointed. 15id —— ; 


Where there are ( Q) What b all be Ae fs, as well legal, as equitable 


two executois, and one is beyond ſea and the other in England, ard a bill is brought aga nſt himt 
is in England, he having aſſets in his hands to anſwer the demand; per Cur", the other exccutor ne 
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not be made a party in ſuch a caſe of neceſſity. Eaſt. ) Ann. Fee ey and Napfer. _— Where e h 
deviſed to hisexecutors and their heirs, his ellate in truſt to ſc1! part, and take the rents for the thi m 
part, to pay debts and legacies, with power to raiſe money, by leaſe, mortgage, Ic. neither there his 


or the money are legal aſſets io their hands. Prowſe and Abingdon (c) In general zn execul 
has a legal power to diſpoſe of his teſtator's aſſets, and the debt of creditors being no ſpecifick lien 
on the effect s, but only a perſonal demand on the executor in right of his teſtator, unleſs there 
fraud or perhaps want of conſideration in a diſpoſition made by an executor, the court will not foll 
the aſſets themiclves, and there is n difference whether the aſſets are legal or equitable, nor whetl 
it be for money paid down as a ſatisfaion for a former debt due ſrom the executor himſelf with 


fraud (d). MS. Notes. —— If A. makes B. one of his executors, and B. owed A. money upon boli 7 
tho? the debt was extinguiſhed in point of law, yet if the reſidue of the eſtate be deviſed bet. em 
the executors, the co-executors way ſue in equity for their ſhare of ſuch debt, and it ſhall be 2 an 
Selwin and Br: wn; Angicr and Brectæell (e), MS Rep. There is no colour for one execut' * 

l 


force the aſſets out of the hands of the other. unleis there be ſome ſpecial reaſon for it, and then 
court, upon a proper bill, will take care of them. Lexeir and Scale (f). MS. Notes. —— But if! 
the executors were cred:tors to the teſtator, ard one gets all the allets into his hands, equity w 
ſuffer him to retain againlt his companion. Chapman and Turner (g), MS. Notes. (c) % 
term and year. (d) Quere term and year. (e) Quere term and year. 0 Y 
term and year. (gz) Nuere term and year. | 


(Q) MS. Rep. 1. A Bequeathed 500 J. to B. and made D. her executor, 3 
8. C. 22 4. * died. D. ſold lands of his to E. and left 500 /. of the Fi 
Re sc. Chaſe money in E.'s hands, who gave bond for it to D. D. m1 
— 7 o CL o : 
Rep. +4 . C. — 2 Vers. 37. S. C. cited in the caſe of Baden and Ear! of Pemberton, 


1 7 A y 991 / % 7 Y 7 is a 775 ©. 


ks will, and the plaintiffs his executors, and died. Plaintiffs 
aventoried the 500l. as part of D.'s perſonal eſtate ; afterwards 
I obtains a decree * the plaintiffs for, the 500. on this 
equity, (vir. ) That the Fool. was left in E.'s hands with intent 
ad upon truft that he fhould pay it to B. the legatee ; the court 
then declaring that it was not aſſets of D.'s eſtate, tho inventoried 
»ſach. After the now detendant brought debt againſt the 
paintiffs on a bond of P. their teſtator, and they not having 
other aſſets, this 500l. being ſo decreed ut ſupra; and that de- 
wee and payment thereupon not to be given in evidence or pleaded at 
lw in that action, thereupon the plaintiffs . exhibit their bill 
zainſt the defendant, ſetting forth their caſe to be in effect ue 

ya; and the queſtion was, whether the plaintiffs ſhould have 
n allowance for the payment of the ſaid 500. againſt the de- 
endant? And it was decreed that they ſhould ; and that the 
matter ſhould go to an account, And Sir Jon Maynard ſaid, 
that if a man ſell his land, and leave 500. of the purchaſe mo- 
ey inthe purchaſer's hands, and then give or appoint this mo- 
ey to be paid to a ſtranger, and after making his will this 
Sanger ſhall have the money, it ſhall not be aſſets (a). Ea. (a) Fide Hob. 
1661, Jones and Brad/haw, 2 Freem. Rep. 153. | 565. 

2. The anceſtor's incumbrances on the lands were ſo great, 74. 14. 139. 
at the revenue would not pay the intereſt ; for which reaſon Pract and Coir. 
ſolved to be no aſſets in equity. 10 Feb. 1664, Bennet and 

et al, 2 Freem. Rep. 184. 
3 Cefluy gue truſt of an inheritance binds himſelf and his Nei. Chas. 
rs in a bond; this truſt is not aſſets to the heir, tho' queſti- . 34. 
ed in Lord Chan. Hyde's time; but clearly the truſt of a leaſe _, ches. rep, 


dies * by the will in caſe he will not alter the will, ſnall 
o' he does not receive aſſets ſufficient to pay the legacies. 

d by Lord Chancellor ; who ſaid it was the conſtant courſe 
this court to make ſuch decrees upon ſuch promiſes. Eaſt. 
73, Chamberlaine and Chamber laine, 2 Freeman Rep. 34. 
5. By the ſtat. 29 Car. 2. The truſt of an inheritance is aſſets 
[the expreſs words of the ſtatute, and liable to a debt by 
nd. Vide 2 Freem. Rep. 118. | 
d. Tenant in tail ſuffers a recovery to let in a mortgage of 
e hundred years, and then limits the land to the old uſes, 
makes his will, and deviſes all his lands for the payment 
tis debrs. The court thought that the equity of redempti- 
of this mortgage ſhould be aſſets to ſatisfy creditors, or a 
lequent grantee of an annuity. MNete ; the redemption was 
ted to him, his /eirs or afigns, Hill. 1691, Feſſet and Au- 

Prec. in Chan. 39. 8 | 5 . 
. J. S. ſettled an houſe on his daughter for life, with ſeve- 1 Fel. , Eg. 
tema inders over, and then by will deviſes the goods, furni- $5 C 
and ornaments of the ſame houſe, to ſuch perſons as the 4 . 
houſe was to go to after his death by virtue of the ſaid ſer- Bamard <4. 
dem. The daughter marries B. who dies, not leaving per- 3 Alk. 347. 
eſtate ſ:fficient to pay his debts ; and the queflion was, ws 8 
der by this deviſe f daughter had the abſolute property N e 
de ſaid goods, for if ſhe had, then by the intermarriage 274. * 
0 decame her huſband's, and would be liable to his debts? 
we court were of opinion, that ſhe could have but ſuch 
aereſt in the goods as ſhe had in the houſe, vis. the uſe of 
d for her life, and that nobody ſhould have an abſolute 
el. II. 5 2 „ 


a Ind, 


466 Fernen and Advithififators. 
| in them but Pe chat Rad an abfolute property in the 
8uſe 1 4 interit of the devifor. Trin. 1691, Offley 
ind , Ned. in Chen. 26. Vide 3 Al. 347. Brown. Rep. 
274. | 
a Fern. 319, 7. 4 feifad of the manot of B. of about 200l. per annyy 
$. C. fates it (which wits charged with a refit-charge of 120/. per annum fo 
ehus; J. & on life) ſettled the faid minor on himſelf for life, and after on th 
fale _ plaintiff (wks was his near Kinſman) and his heirs, and plain 
from the por- kiff a8 the confitieration of the faid ſettlement gave a bond of 
chaſer to pay 1800. to defentiitit by 4.'s direction and in truff for him, con 
any ſamor ſums ditioned to Ay dry or ſums of money not exceeding 5ool. f 
of money nos en fur, fer out and in fht/t manter, as A. fhould by his laſt will de 
| 88 viſe . A. was, at the time of making this ſettlemer 
appoint, and J. and giving this bond, indebted to plaintiff in 30o/. by bond, and 
8 by vill ay" did afterwards detorhe indebted to him in 50% and upward 
point: 4 ern Afterwards 4. makes his will, and reciting the ſaid bond to de 
* a ſendant in truſt for him, deviſes the 3000. ſecured thereby 
Bin by creditors defendant the obligee, and makes him executor and dies. De 
„f. S. for ſatiſ fendant ſues pfatmiff upon the bond, who brought his bill: 
— out of ſubject this money to be aſſets in his hands to pay the 3001 a 
24 10 babe the 700. due to him from the teftaror. Lord Keeper directed an 
g-ol. appiſedto- fue to try whether it were agreed that the bond of 3oo!. ſhoul 
wards paynent he delivered np or funk ; and it was found that it was not apreed 
| 1 5 * c. On coming to be heard on the equity referved, Lord Neef 
Fer ur Ver to decreed the 5ool. to be afſers to pay plaintiff's debt, and that 
diſp:{e the g00l, ſhould go to a maſter to compure what was due to him, and 
59ol 
muſt-be looked to rerain ſo mach as to ſatis y himſelf, and to pay the overpl 


. 


upon as part of to deſendant. Aﬀirmed on appeal by the Lords. Eaft. 169 


his eſtate, ar | 2 | 
f Thom fon and Towne, Prec. in Chan. 52 T 
tected it Be 9. 4 treats for a purchaſe with 5 and the lands to be pu 7 

Plaintiff's debts. chaſed were incumbered with mortgages and judgments; : 
N purchafe money _ agreed, was teturned to London and pl vi 
ed in an indifferent hand to be paid in diſchatge of thoſe i bis 
cumbrates when the Quantum of them ſhould be adjudged a Th 
aſſignments made; bur before that was done the purchaſer di ma 
and did hot leave ſufficient aſſets to pay his debrs upon bo 
The queſtion was, whether the money depoſited as aſforeſ due 
ſhould be aſſets of the purchaſer, and be applied to pay lu 
debts, or muſt be applied to pay off the rea! incumbrances Wn c 
the purchaſed eſtate; for if it were to be applied to pay off th ute 
theumbrarices, then the creditors of the purchaſer muſt I ber 
their debts ; but if otherwiſe, then the mort agees, Oc. wo Pe 
be paid out of the land by virtue of their ſecurities, and bon 
cretitots would have their ſatisfaction out of the money, Mu 
fo all might be paid. Lord Keep. Wright was of opinion (vi 
mor ns 7 50 | 1 P 

the money was bound by the agreement, and muſt be apf ber! 
to pay off the incumbrances. Mick. 1701, Fatr and Mida. 
Perc. in Chan. 174. EE CE ut x 
10. The Lord Cornwallit, upon his marriage with Sir &. fin. 
daughter, veſted a term in truſtees, upon truſt to raiſe zoo 

voung children, and 3oool. more for fuch uſes and purpoſq 

he ſhould appoint. He appvints 30001. to be raiſed for Men 
daughter, and the other zooo!. he appointed to be raiſed, \ 


by his will gave the laft 3oool. to his daughter alſo, and « 
The creditors preferred a bill to have the laft 3oool!. applie 
aſſets towards payment of their debts, which was the only 6 
tion in this cale. It was decreed that the % 3oool. ſhoul 
aſſets, for he having appointed it to be raiſed, it was in tht 
ture of his perſonal eftate, and the debts ſhould take place be 
the legacy given to his daughter; but in this caſe, that 


ars and Admmiſtrators- 
who hath power to raiſe money dies in debt, having made 

ron for railing it, the creditors cannot make this 
aſſets, and raiſe the money purſuant to the power; but in the 
caſe in queſtion the money was appointed to be raiſed, which 
made the difference. Hil, 1704, The Lord Cornwallis Caſe, 
2 Freem. Rep. 279.—ide the following caſe. 

11. 4. on his marriage created a term for five hundred years, 
in truſt to raiſe G00. of which 30000. was for younger children, 
and the other 3oool. for ſuch purpoſes as he ſhould think fit ; 
afterwards he appoints the laſt 3oocl. to be a collateral ſecurity 
to B. for his quiet paſſeſſion of an efiate he had ſold him of 
which there was ſome doubt of the title, and after by will ap- 

ints this 3oool. ſubject to the ſaid collateral ſecurity, and al- 
bo the other z3oool. to his daughter. Plaintiff, a bond creditur, 
brings his bill to have his debt out of the 3ooo!. ſubject to B.'s 
indemnity ; that being a N giſt as to the daughter, and 
not to prevail againſt him; and that the will was a deviſe, not 
a farther appointment, for there was a compleat appointment 
defore, tho not a diſpoſition of the whole 3ooal. And Ved Kee 10 
Wright decreed the 3000. ſubject to B.'s indemnity to be liable 
10 4 creditors, becauſe he had a reſulting equity in it which 
he might deviſe, but not to take place of creditors, and he had 
before made an appointment, which ſatisfied his power. Mich. 
1704, Laſſels and Lord Cornwadis, Prec. in Chan. 232. Vide the 
above caſe. 2 Vern. 465. 1 Ath. 465. 2 Hes. 1. 
12. A feme hath a fortune of 4ool. to be raiſed by 4ol. per 
num out of a term of twenty-one years, to commence in fu- 
ture. B. married her and died before the term commenced. 
The queſtion was, if this Choſe en Action when the term com- 
, ſhall be the huſband's aſſets, and ſo liable to his debis? 
d Chancellar If the huſband made a ſettlement upon his 
viſe, it is but reaſonable this Choſe en Action ſhall be liable to 
bis debts ; but if he hath not, the wife ſurviving will have it. 
The maſter to inquire if any and what 1 the huſband 
ia made. Eaſt. 8 Ann. Mergells Caſe. MS. Rep. 5 5 
z. Defendant had lands to the value of 700. and alſo 5col 
be to her upon bond, which remained in D.'s hands. Her 
tuſband, before marriage, makes a marriage-ſettlement, and 
in conſideration of a conliderable fortune and portion with his 
mended wife, he does grant, &c. but the particulars wherein 
ler 2 did conſiſt did not appear by the deed; and the 
Queſtion was, if this bond to the defendant for 500. part of her 
portion (being a Choſe en Aion, and not called in by the huſband) 
ſhould be afſets in equity to ſatisfy a debt of the kuſband, the wife 
having enjoyed the benefit of the ſettlement made to her out of 
ter huſband's eſtate, which would have been liable to the debts ? His Ler dis 
kirker C. decreed an account to be taken of the huſband's aſſets, faid, the caſe was 
but not of this cool. bond. Mich. 6 Geo. 1. Heaton and Haſſell, ſovery clear that 


. * — | ad i 
Fin. Abr. Tit. Baran and Feme, (D) in a note to Ca. 11. 3 che not 


| | | | to argue it; cre- 
Mrs in this caſe cannot be in a better condition than the executor of the debtor ; 2 can it be 
W,ined, that if another perſon had been made executor to the huſbagd, and ſuch executor had 
? a bill againſt the wife to compel her to aſſign this bond, that the court would have de- 
r the executor ?—— What the law gives the huſband by the intermarriage, is a good con- 
tation for making a ſculement; but the huſband's making a ſettlement does nct veſt in the 
band the Ch:ſe en Adios of the wife, unleſs it be expreſsly ſo agreed between the parties, and 
bat appear: to be part of the conſideration of the ſettlement, for then the huſband is 2 putchaſer, 


1 


vel intitled to them in a court of equity. Ibid, 

14. On a queſtion in Chancery, whether the widow was to ac- 
unt to executors for the receipt of Tipping's Water ? Lord 
her declared, that if rhe ſecret was imparted to her by her huſ- 


, then it became a matter of her own knowledge, part of her 
2 G 2 underſtanding, 


learned the art by finding the recei 
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, which could not be taken from her ; but if g. 
after her huſband's death, or 

had the knowledge communicated to any ſervant, &c. then the 
executors were to have the benefit of this receipt. Mich. 8 Geo, 
Tipping and Tipping, 11 Vin. 4br. 244. # 15. 
1 ſeifed. of a leaſchold eftate for three lives, and hay- 
ing upon his daughter's marriage ſettled the ſame upon truſtees, 
in truft, to the daughter for her life, remainder to her huſbang, 
remainder in truſt to her children, and for want of ſuch chil. 
dren, then in truſt to the ſaid F. S. his executors and admini- 


ſtrators; and the daughter being dead without leaving any 


(a) Vide 


2 Fern. 719. 
C. | 


| Caſe put of lands in fee being limited to executors, is different ; 


e that it could not be deviſed away by the teftatn: 


muſt be firſt applied to pay the debts ; and if there be an 


A note given to 
a feme covert, 
for money in her 
huſband's life- 
time, is aſſets 
of the huſf- 
band. Hil. 1724, 
Hodges and Be 
verley et al", 1 
Scacc. Bund, 


and T homas at the Rolls, 2 Will. 


be looked upon as a perſonal eſtate in England; tho a baſh 
; c 


all muſt be ſold to pay teſtator's debts. Trin. 1726, Duke WM « 
Devon and Atkins, 2 Will. Rep. 381. | c 
16. The huſband after marriage purchaſed a term for ye: i 
to himſelf and his wife, and the ſurvivor, and the execur» e 
adminiſtrators and aſſigns of ſuch ſurvivor for the reſidue of thi 
The huſband mortgaged the term without the wii: WW « 
Joining (as he * do); proviſo t be void on payment of H : 
money by him or his wife, or either of them, their or either r 
their executors or adminiflrators ; proviſo that the huſtand, i e. 
executors or adminifirators, ſhall, till default of payment, quie / 
ly enjoy. The huſband ſeven years after contracted debts, an # 
died, leaving his wife executrix, the mortgage money unpaiq / 
Decreed that this ſettlement of the term being after marriage! | 
the power of the huſband, and the equity of redemption bt: b 


child, F. S. makes a will and deviſes the reverſion, which was 
thus reſerved to himſelf and his executors, to his wife for life, 
and afterwards to his ſiſter, and then to his ſiſter's ſon, and dies. 
On a bill brought by D. who was a conſiderable creditor of F. x. 
to charge this eſtate with his debts, it had been decreed (a] 
by Lo Coxvper that the reverſion of this eftate for lives, re- 


| ſerved to J. S. his executors and adminiftrators, was, by the 


flatute of auds and perjuries, made perſonal eſtate, and as ſuch 
could not be deviſed away by the teftator in prejudice of his 
creditors, but ought to be liable to his debts, and ſold for that 
purpoſe. ut the deriſee in remainder aſier the death of 
, Teide teſtator not being made a party to that ſuit, and the 
te ſtator's wife the deviſee tor liſe being dead, be now brought 
this matter over again: And a caſe was put, that if one ſeiſed 
of lands in fee ſhould convey to the uſe of himſelf for life, re- 
mainder to his executors, would that be perſonal aſſerts? And 
if the executors are ſpecial occupants, or take by occupancy, 
then it cannot be aſſerts. But Lord Chan. Aing faid, that the 


that here the executors and adminiſtrators are made ſpecial oc- 
cupants, and alſo take as executors, whereby the premiſes are 
per ſonal eſtate as naturally as if limited originally to executors ; 
wherefore his Lord/hip decreed this to be perſonal eftate ; and 


from his creditors, but that this being a ſpecifick deviſe, all the 
reſt of the teſtator's perſonal eſtate, not ſpecifically deviſed, 


other ſpeciſick deviſe, that the ſame ought to come in average 
with this, and pay its proportion; but if that will not ſerve 


reſerved to himſelf as well as to his wife, and being alſo in! 

caſe of creditors, was aſſets to pay debts. Triz.-1726, J 
ep. 364. 

17. His honour, on decreeing an account to be taken of a / 

ſonal eftate, doubted, whether a leaſehold eſtate in Scotland co 
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eſtate in Ireland is perſonal eſtate in England, and may be fold 
here. But the mafter was left at liberty to report any thing ſpe- 
cially. Trin. 17 34, in the caſe of Bligh et af and Earl of Darn- 
hy, at the Rolls, 2 Will. Rep. (619,) (622 ) 

18. A leaſe granted to one and his heirs, for three lives, is a 
real eſtare, and tho' by the ſſatute of frauds, it is made liable 
to pay debts, yet it is only ſuch debts as bind the heir; and 
where the ſpiritual court ſetting aſide a will (int 41) of ſuch 
eſtate as revoked, this ſentence did not affect the deviſe of ſuch 
real eſtate. Hil. 1632. Marwood and Turner, 2 Will. Rep. 166. 

19. Money articled on marriage to be laid out in land, and 
ſettled, is not aſſets even at law. 3 Mill. Rep. 217. 


20. Where the huſband agreed that the wiſe ſhould have two 


guineas of every tenant that renewed a leaſe with the huſband 
bevond the fine, which the huſband received, this was allowed 
to be the wife's ſeparate money. Mich 17 34. cited per Cur', as 
the caſe of Calmady and Calmady, 3 Will. Rep 339. 
2t. One poſſeſſed of a term for years, mortgages it, and dies, 
leaving debts, ſome by bond, and ſome by fimple contract. The 
equity of redemption is equitable aſſets, and ſhall be liable to 
all the debts equally. Per Sir Jeſeph Jeykyll Maſter of the Rolls, 
Mich. 1734. The caſe of the creditors of Sir Charles Cox, 3 Will. 
Rep. 341. NEE ye 5 
22. But where a bond is given to B. in truſt for 4. who dies, 
the money due on the bond ſhall be paid in a courſe of admini- 
ftration.—So if there be a term for years to B. in truſt for A. 
Ibid. 342. in S. C. 5 | | . 
23. An adyowſon deſcending to an heir is real aſſets, and 
(as it ſeems) extendable in an Elegit. Mich. 1735. Robinſon and 
Tenge, 3 Will. Rep. 40. 5 | 
24. An advowſon in fee, which deſcended to the heir, had 
been adjudged in Don Proc to be aſſets to pay debts, where the 
— was bound. Mich. 1735. in Caſu Robinſon and Tonge, 3 Will. 


(R) Devaſtavit ; What. 
1. GTA. zo Car. 2. c. 7. ef. 2. The executors and admini- 


flrators of perſons, who, as executors in their own N 
or adminiſtrators, Mall waſte any eflate or aſſets of any perſon de- 
ceaſed, ſhall be chargeable in the ſame manner as their teſtator er 
3 would have been, if living. Made perpetual 4 & 5 K. 
n 5 . = 
2. Stat. 40 5 V. & M. c. 24. ſed. 12. 5 That foraſmuch 
as it had been a doubt whether the ſaid ad ef the 30 Ca. 2. extend- 
ed to executors or adminiſtrators of any exccur2r or admenifirator of. 
right, 2 , for want of privity, were not &, fore anſweral te, nor 
could be ſued for debts due by the firſt teſtatar or inteſtate, notwith- 
flanding [ch executors or adminiſtrators had waſted the eſtate of the 
frft teſtator, it is thereby enacted, That the executers or admiri- 
firators of any executor or adminiflrator of right, wha ſhall waſte 
er convert to His uſe goods or eſtate of his teſtator or inteſtate, /hall 
be chargeable in the ſame manner as their teflator or inte/tate might 
have been. | 
3. If a debt be due to the inteſtate, and the adminiſtrator 
takes a ſecurity in his own name, altho' the firſt ſecurity be not 
delivered up, yet in caſe the deb: be not paid, this will be rec- 
koned as atlets come to his own hands, and will make a De- 
vaſlavit. Cur ſremed to be of this opinion, Mich, 1687. in an 
Anon, Caſe, 2 Freem, Rep. 100. Ca. 110, 
e 3 


5 am Nenn. 
_ nene biliping ee for yo of due \ftator, 
6 dn Ache ee tie Neger iook > Botd for this value of th 
; ee he © Ole zeca ine bee and this was 
adjudged a Dipaffavit. Cited per Pinch, as fo adjudged in Don. 
N, Mich. 1687. —_ Anon. Caſe, 2 Freem. _ 100. Ca. 110. 
an execaror upon a Devaſavit; and 
1 e] he he money due upon this judgment, the 
J refuſed to pay; a bill was exhibited againft him to 
rom | payment with intereſt; which was decreed ; for, by 
Clantelhr, when u debt becomes due upon a bill, and a 
mand is made, and a refuſal, | equity will give imereft, _ 
(a) 1 it is not , _ bill (a). The recoverer is ander a heceſfiry 
o 2 4 comin for n „but the ſam aſcerrained 25 Ved 
> ſach Jud Ent ey la recoverable. Faff. 8 Ain. Anon. MS. 
bills. but at A term an executor in truft to attend thi; in- 
atereſt 145 petitance, will, in i, follow all the eſtates created there · 
— out, and all incumbratices ſubſiſting upon ſuch inheritance, 
bur the term being by this means become nt aſſets at law, the 
executor who aſſign Ache ſame is liable to the creditors as for a 
Devaſtavit. Chan. Talos, Mich. 1734: in the caſe of 
Cher and Low, 3 ; Wl Re 330. 


__— 4 4 1 2 „ ” CT K _—_ lean — 4 \ — — — + # 


— — od D..__ —— F — 


C AP, AL. 
5 Extinguiſnment. 


HERE a cha 22 land comes to the ** peda that 

is intitled to the land, 80 has not the ſame intereſt in 
both, there ſhall be no extinguiſhment upon this account. Eaff. 
2740. in the caſe of Price Seys, Barnare. =o, in Chan. 117, 


Vide the 4. of 


C AP. XII. 


ſer. 6, 75 9 12, | Fee-Farm Rents. 


14.— 22 & 23 | 
ke. 2. c. 44. 
F. 2, 4, 8, 9—9 & 10 N. 3. id . 4 18. 4 4. Geo: 2. ſe. 26:=Pile 
alſo Mr. Cay 5 Abridgnent of the Statutes, Ti. Fee- 8 Kent: N . Fo 


2 Vers. 3970 1. Was intitled in ſee · ſimple to a fee farm rent of 50l fer 


amum, reſerved to the crown upon the grant of £4. 1. 
| of divers franchiſes to the corporation of Coventry, 
which rept being, (nr u) ſold by the crown' by virtue of the 
Rat. 22 Car, 2. c. 6. for the advancement of the fale of fee farm 
rents, became veſted in the ſaid A. and by the words of the faid 
ſtatute as full a * 1 given to the King's Patentees, their 
heirs and aſſigns, ng himſelf had, excepting an ex- 

| tent; fo _— 4. (among other privileges) might 


re e d e e cc 939 nw inc 


= e ee 


I ,, a> 


v Fe- Farm Rents. 471 
have diftrained for this fee-ſarm rent upon any other of the 
2 oy corporation COR the lands = _ 
corporation under ſequeſtintion for the nanpayment of a 
ſum of — there. to beloug 40 Sir Thomas ale. charity, 
this made the difficulty. And Lord Chan. Coxvper having called 
in to his aſſiſtance the chief juſtices Parker and King, held, 
firſt, that the king might reſerve a yent out of a franchiſe or 
matter incorporeal, as well as out of land, and might diftrain 
on any other lands of the tenant out of it. Secondly, that tho' 
by virtue of the ſaid ſtat. Car. 2. the grantee of a fee-farm rent 
had the like remedy by way of as the king himſelf had, 
yet that ſuch other lands muſt be in the actual poſſeſſion of the 
tenant ; for,if che tenant ſhould have made any leaſe far years, 
or at will only, the goods or chattels of ſuch an under-leſſce 
were not diſtra inable even by the king himſelf, and conſequent- 
iy not by his gramee. "Thirdly, chat as any leaſe made By the 
king's-tenant of the lands not held of the king, would prevent 
even the _ diſtreſs ; fo if there were an extent upon an 
Elegit of ſuch other lands, the goods or chattels upon the pre- 
8 at he 


fo extended would not be liable, ſor this was a 
PAT 

not (as was ) 2 to the ar- 
rears of Ae of their money or 2 
in regard ſaid 4. the elaĩmant thereof, had o decree or bill for 
the ſame ; nor was there any contempt on which the court could 

a ſequeſtration as to the ſaid 4. in relpe& of his ſee- 

rent. ſo as to Jet him have the hepefit of ;this,fequeſtrati- 
en; and ſhould the ſequeſtratom be — — che ar- 
rears of his rent, this would be to put . in · a better condition 
than he would have been had been no ſequeſtration. 
d the court ordered that A. ſhould be at liberty to diſ- 
tain for his rent .at law, without. incurring contempt. in 
equity ; and that no leaſe or eftate derived ander the ſequeſtra- 
tors, ſhould be made uſe of in evidence àgainſt A. to 22 | 
the diſtreſs. Hil. 1915. Attorney eneral and Mayer of Coventry 
(a), 1 Will. Rep. 306. . 8 


(0) The reporter 


oftice Parker informed him, that be thought it might have been per to 11 
ha 2 Was as — y _ ; ok the —_ Yen rays bt to 2 2 

2m re x] to be ier and indiſpetable, the. courtaight, reaſogablycnqugh, ee or | 
PaJment, cle A. for ought appeared wopld be in a worſe cenditian than if there had bee: 2 
queſtration ; for till the ſequel ration, the ren ert the arm Jent ws «pteryly, 22 
vow they are diſabled purely by the ſequeſtration; and putting . to diftraio, was putbng 


charge of the ſuit upon che eſtate ; whereas, opthipg appeared to the. cont but that the cor · 
— — ſealbie of A's right ma rent, and deſired Randt a Big 358, 309 · 


2. The court declared, that the receiver of fee - farm rents 
could not take more than four for one acquittance (tho' 
for. ſeveral years) if demanded, and if an acquittance was 
brought 1a gin Ll he was obliged to ſign it without any 

purſuant to the - ſtatute, 33 Hen. 8. c. and if the party 
tenders his rent, but refuſes to pay for the acquittance, the re- 
ceiver cannot diſtrain for the rent and acquittance; and in this 
aſe an attachment was granted, but reſpited on terms. April 
% 1741. upon the complaint of Robert: & v. Myddleton, 
elq; receiver of the fee- farm rents in Dexbigh/fire. Bunb. Rep. 
in Scacc 348. A Lewvari lies not for a ſee farm rent, but che 
proper-remedy is by diſtreſs. Ibid, 


o 
— — — 


CAP. 


Jays, that afge- 


TT 
: Feoffment. ; 


(A) Livery ſuppoſed, and ſupplied in Equity 


H- Cl. 1. Deed of lands in two diſſerent counties by way oſ ſe- 
Rep. 1. Mich. A offment, and livery and ſeiſin of the lands in one coun- 
2 0 el ty indorſed ; the O_o - 1657. . on tho' 
e no livery appeared of the other yet by reaſon of the poſ- 
A e Gil ed an length of the time, equity will ſuppoſe 2 
ſeſſion and length ſupply it; it had been much ſtronger, had the livery been in- 
of time, the in- dorled of lands in one county in the name of both; it would 0 
N have been an implication that none was of the other, ſince one 
| made out from was deſigned for both. 4 Nov. 17 30. Jaciſen and Fackjon. N. 
thence can have lect Caſes in Chan. 81. | | 5 | | 8 fei 
no weight, be- 1 
cauſe the ſame perſons that enjoyed the lands under the deed, were alſo at law, and as ſuch muſl 
have enjoyed them otherwiſe, tho' there had been no ſuch deed; yet Lo-d Chanceller declared, 
that, was he to try this matter at law, he ſhould preſume and ſo direct, that livery was exccut- Wl Þ* 
ed as to all the lands, according to the decd, aſter this length of time j but however, that this Wi th 


court would aid a defc of this kind, v 
5 0 

ET 1 — i 
Ca m., 
An infant cove- N 5 . h 
V . 


8 comes of . then the fine is levied, and by another deed made at ful! ages ( 
he declares it to be to other uſes. The court held the /aft deed ſhould be that which ihould le, d Bi" 
| the uſes, Eaſt. 4 Gee. 1. Froft and Woluefton, in C. B. 1 Str. 94 DEG 
(A) What Fftate or Intereſt, & . may be barred or ex- I. 
 tinguiſhed by a Fine. 472. 80 x 
(B) Of ſetting aſide a Fine in Equity ;—Of Fine and 
Men- Claim and here of a void Fine. 474. 
(C) Where the Parties ſhall have Lection in what Fart H 


of the Eſtate a Fine and Recovery ſhall operate. 47. I. 


(A) hat Fflate or Intereſt, &c. may be barred or 
. extinguiſhed by a Fine. 


Mo f Deviſes his lands to B. for payment of his debts, and 
0 


then to B. for life, with power to make leaſes determi- 
nable on three lives, remainder to the heirs male of tht 
body of B. remainder over. Tho' this be but the deviſe of a ru, 
and executory, and expreſſed to be to B. for life, yet it is an _ ; 


ne. 


ail in B. barrable.by a fine and recovery ; ſecus in caſe of mar- 

nage articles to ſettle an eftate on A. for life, remainder to the 

heirs male of his body ; this being an agreement to do a future 

act, and in which the iſſue are particularly conſidered and look- 

ed upon as purchaſers. Eaft. 1711. Bale and Coleman (), 1 Will. (a) Vide Ca. 
R-p. 142. | e 


473 


D 


— 


— „ www 
* - 


to a truſtee, and a warrant of attorne 
thereon ; and this 


jined with 
and fine of his real eſtate. 


2. J. S. on his marriage with A. gave a bond for 600ʃ. x" * 
to confeſs a judgment 
7 was defeazanced on payment of 
zool. to the wife, if ſhe ſurvived the huſband; afterwards ſhe 
her huſband in a conveyance by leaſe and releaſe, 
Agreed by Counſel and Lord Keeper C15. Eq. Rep. 8. 
that her joining in the leaſe and releaſe did not extinguifh her 2 . 4 5% 
intereft in the judgment, but that the fine carried away all her „ S. C. 
nicht and intereſt in the land. Eaft. 1722. Goodrick and Shot- 
bh: et af, Prec. in Chan. 333. 1 Ath. 474. | 

3. Baron ſeiſed in right of his wiſe in fee of a ſhare of the 
ww river water; the wife cannot be barred fans fine. Per his | 
ur, Eaft. 1723. Drybutter and Bartholomew, 2 Will. Rep. A fre mav be 
127. | 1 (ana vſually 19 
levied of New 

| 3 | | | Riwer \hares by 

fe deſcription of fo much land 2% eber“. Fer his Honour, .d. 118.— Ard wherever a fine 
md recovery are neceſſary for cutting of the intail and r-mainder of ſuch ſhares in regard the 
New River runs thro' three counties, vis. H:r for d, Midi ſox and London, there muſt be three 
{veral fines and recoveries paſſed as to any of theſe (haret, viz. a fine and recovery in each county 


A ia a note by the editor. 

4. A. deviſed his lands to truſtees for ninety-nine years, for 
payment of his debts; and if they did not at, then he deviſed 
them to T. S. and his heirs, in truſt to pay his dehts; and after- 
wards to B. in tail, remainder in tail to C. B. who was the 
Cefluy que Truft in tail, levied a fine and died without iſſue, and 
five years paſſed with non- clai n. Decreed that this fine and 
m- claim barred the remainder man in tail, tho' it was inſiſted 
that the title of C. was not yet commenced, becauſe the debts 
were not paid, and the term for ninety-nine years was ſubſiſt- 
ing; and that the entire eſtate at law being in the truſtees, they 
honld have entered; and that it was againſt equity for him to 
luffer the Ceſtuy gue Truft to be barred by a fin? and nmclaim 
thro' his default; yet he was decreed to be barred. Cited per 
dur, Eaft. 11 Geo. 1. in the caſe of Webber and Earl of Mant- 
tun, as the caſe of Baſtet and Pierce (+), ꝙ Mad. 144. (6) i Fra. 

5. One having a ſum of money charged upon land ſecured by Rep 227. 
aterm in a third perſon, levies a fine and ſuffers a recovery of S. © teto. ted- 
the land; this extinguiſhes his right to the charge. Vile the 
ale of rhe Duke of Chandos and Talb:r, Trin. 1731. 2 IU. 
ep. 601, 605. | 185 Th . 

b. A. deviſed lands to B. and C. and e farwivor of them, 
ind the heirs of fuck ſurvivor, in truſt to fl. The eftare was 
creed to be ſold, but the maſter reported the parties could no 
dae a good title, there being no fee ſimple in thie truſtees, for 
bat the remainder in fre could only be weſted in the furvivir, and 
t was uncertain which would be the ſurvivor. On exceptions 
Q this report, Lord Chan. Tal52: held, that the fru, lees Joining (c) Quere if any 
a a fine would paſs a good title by eftoppel (c); that here the thing could pe, 


e was in Abeyance; and as, where the eldeſt fon of renant in 
al levies a fine and ſurvives his father, tho' he afterwards dies 
kithout iſſue, vet this will paſs a good title as long as the tenant 


erire his deſcent from the eldeſt, notwiibſlanding the latter, ar 


truſtees muſt be the ſurvivor, and inticled to thi; Fire ime- 
| 3 ren; 


de time of the fine levied, had nothing. So in s on ſe one of 


rite by way of 


ejicvtel in this 
Cale, de auie 
ntere't pred? 


47. 6. 2 JI", 
Hep. aode (%. 


an 


ail has iſſue, and thereby conclude the youngeſt ſon, lig muſt ce 1 Inſt 45 6. 


Fine. 


reſt ; conſequently his heirs claiming under him would be ef 
ped, by rea ſon of the fine levied by their anceſtor, to ſay * 
zes fonis _ 1 74 2 he that _ the fine had ar th, 
ö i | fee. in. 17386. J 
in l. 5a. e to the contingent fee. Trin. 1735. Vick. and 


S. C. accaras, 
(from which the above MS. caſe ſeems to be a tranſcript) fays, the deviſor's heir joining in the 
conveyance to the purchaſer would ſupply the want of proving the will, bet n every other re 
ſped it would be void. Per his Laras, ibid. 37 3-——His Lordfarp cited the cale of Hes 
and Lower, in Pellexf. 2 $4- where u was — to paſs an eftate-yo? veſted by way of 

elloppel, and to convey the intereſt of ſuch eſtate which accrued dy the contiogeacy happening 
afterwards. Ibid. MS. Rep. accord. | 


(B) Of ſetting afide a Fine in Equity ;—Of Fine and 
| SAT here of a 22 Fine. 


4 


f 


. S. prevailed with his wife (onher death- bed) to levy a ſine 
= 4 Th. FX her land to „ | that he was hk only 
cord. 85 to have it for his liſe; a Dechant iſſued, and the caprioy 
was taken the day ſhe died ; and becauſe the fine could Racy 

ſtood, the party dying before the King's Silver was paid, the 
writ of covenant was razed in the Tefie, and made to bear date 
ten days backward ; and all other parts of the fine were razed 
and made to correſ with it, and the King's Silver was paid 
and ſo all ap upon the record to have been done beſo 
the wife's death. The heir at law brought a dill to-ſer aſid 
this fine as obtained by fraud, or to have a re-conveyance oft 
lands. And per Lord Keeper, there is a t deal of differen: 

| berween the irregularity of paſſing a fine and the frau. 
manner of obtaining of it, aud he cited Greenwood's caſe an 

'  Hungate's caſe, 5 Co. and 2 Vent. zo. and ſaid, if a fray 
obtaining of a fine could. have been relieved here, it wou 
:have been attempied in ſome of thoſe caſes ; and if it hauldt 
-examinable nere, it would be a great weakning of -fines, a 
can only be examined tere to puniſh the party that did it Cr 
ninaliter; in Gellbrand's caſe, where one was perſonated, yet thy 
fine was not ſer. aſide, but a reconve ordered ; afterward 
the bill was diſmiſſed. Hil. 1700. and Ward, MS. Rey. 
Free. in Chan. 2. FJ. S. married.a young heireſs, and by indired means p 
| 2 S. C. ae. cured her to levy a fine of her inheritance when ſhe was und: 
ny age; and the huſband's father was ane of the commiſlione 
who took the fine ; and the uſes were declared to the femear 
her huſband, and the heirs of their two bodies, remainder ! 
the heirs of the ſurvivor. The feme died in her minor: 

without iſſue. The huſband, after her death, mortgaged i 

premiſſes to B. and died without flue. Of whom C. the / 

at law of the wife, gets an aſſignment, and then levies a fi 

and five years paſs, and the deed, declaring the uſes of the y 

fine, was loſt, D. who was intitled under me fol fine, broug 
a2 bill to redeem, and for a diſcovery of the ſaid deed of ut: 

C. the heir of the wife, pleads the / pradtices in obtaining 

fine, and alſo is own fine and non-claim, and that there was 

ſuch deed, or, if there was, it was obtained, by fraud. At 
er Cur', G. the huſband's father, in taking the fine from 

daughter-in-law, could not have been allifted here, and t * 

plaintiff claims.under him. All titles at law, that are not dite; 

ly againſt conſcience, ſhall be aſſiſted here to a redemptiiot 

and if there were only a blemiſh in the title, ſo ſhould * 

plaintiff; but cannot get over the fine and non-claim. T 

plea is good; bill diſmiſſed. Mich. 1703. Sir John Packing 

and Barrow, MS. Rep. © . F 
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Nreiga Laws, Cuſtoms, Plantations. 475 
Pine levied by lefſte for years, or at will, void ; ſecus if 
Te having = defeatible right, and ſack lese joins with 

im. Ni the caſe of Carte and Barnardiffon, Mich. 1718. 
Will. Rep. 505, 520. 
The imention of marriage articles for a ſettlement to be Yiz. :. lO. b] 
wade afterwards, will be ſo conſidered in equity, that if a fine 11. & C. 

levied to different uſes, the court will it aſide. Trin. | 
(Gro. 1. in Chan. Trevor and Trevor, 10 Mad. 436. Vide g Med. 


1. | 

5. A fine and non-claim ought not to ſcreen a fraudulent pur- 
aſe, but the conuzee ſhall be deemed a truſtee for the equit- 
le title. So decreed ; but the caſe was in the 
louſe of Lords. 6 Mar. 1724. Martin and ", 13 Vin. 
v. 543. fl. 12. cites it as a MS. Rep. ſaid to be Lord Har- 
ts, Tit. Fraud. | 


Where the Parties ſhall have Flefion in what Part 
of the Eſtate a Fine and Recovery ſhall operate. 


L 7 HERE a fine and recovery is of ſo many acres in 5. 


the parties have their election in what part of the 
we it ſhall operate. Mar. 27, 1723. Lord and Mo/on, 


n. Abr. 217. pl. 5. Cites it as a MS. caſe, ſaid to be Lord 
ourt's. = | 


Vide Tit. Recovery, T >< YT 


em 1 


1 4 17. 5 1 * "5h * 


- 
- 
"Ji. 


vn 


er ſhall give ſe- 
curity to anſwer. 


tations. 5 coſts, Vide P 


237. note at [A]. 


| foreign Laws, 'Cuſtoms, Plan- Wherea foreign- 


A) Caſes relating to Foreign Laws (a ),—Cuſtoms. (a) Vide the caſe 
B) Preign Plantations, by what Laws governed. n — 


477 Ca. 3. 


3 8 


A) Caſes relating to Foreign Laws, Cuſtoms. 


N a marriage of two Frenc/ people in France, the contract Prec. in Chan, 


was, that the huſband ſurviving the wife, ſhould have or, OE: 


thirds of her fortune for liſe, (whereas by the cuſtom of Pa- aaſwered to the 
here they married, he would have had but a moiety) and Hen, that 
Livres, in the firſt place, by way ot preſent, and that the reſt marriage con- 
5 eee eee | ſhould aas we to be 
| | ſupported in a!! 
countries with- 
rd to the place where made; and that this contrat did extend to the hole fortune of 
die, 2nd nct only to the particulars mentioned; a-d the ſay ng the reſt ſhould go according 
hb of Paris, is as much as if the cuſtom bad been xec.tyd at large, and tuat the teriune 
io fo, Ibid. a8. Vide 1 Brown's Part, Cas. 38. | | —_— 


476 Preign Laws, Cuſtoms, Plantations. 
ſhould go according to the cuſtom of Paris ; after they fled 
ther from the 1 and ſeveral years after the wiſe die 
Her relations he a bill for an account of the eſtate, and 
have the benefit of rhe ſaid contract. Obje&ed, that they cou 
not bring over the French law hither, but muſt now be gay, 
ed by the laws of England, where, the huſband ſurviving, 
im itled to all the wife's perſonalty ; at leaſt, there was noc 

| lour to carry it further than the ſum /ipulated in the contra 

* and not to that which was left to go according to the cuſlom 

Paris, which is only a local law ; and therefore they could ha 

no benefit of it here. Lord Keeper decreed relief only as tot 

ſum fipulated ; but on an appeal to the Lords, they had re! 

1 Will for the whole. Mich. 1702. Feaubert and Tur [al, MS. Ry, 

_ : 
8. C. citedin the ng | | 
© of Fr and Dedire, et econ. Eaft. 1718. which was « caſe of marriage articles ma 
1 * contended that by 2 iow of Helland ſich articles wilds pid of — 


detts, wherefore they ſhould be here conſtrued according to the law of Felland where they 


ired to have been made, which was faid to ba ve been bets in the ſaid caſe of Fraxbert ard 7, 
Fo which it was anſwered, and fo ruled, that it ought to have been proves in this ciſe wha 
the law of Holland, n+ in Frasbert and Turſt it was proved what was the law of Fr ance, with 


which proofs our courts cannot take notice of foreign laws. 


2. Sentence of a foreign court who have juriſdiction, and! 
ons are within it, is concluſive. Now. 22, 1726. Burr: 
and ineau, ſele cafes in Chan. 69. Moſeley 1. 2 Fra) 

12 Vin. Abr. 87. fl. 9. „ | 
N. Abr. 3. Contracts are to be adindged according to the lan of 
311. fl. 22. S. C. place here they were made. York Ruildings Company and Mz 
before the Houſe of Lords, 23 Nov. 1728. Grounds and R 

Law and Eq. 18. Ca.y. © T 


| (B) Foreign Plantations, by what Laws governed 


1. FF there be a new and uninhabited country found out 
1 Egli ſubjects, as the law is the birth-right of e 
| ſubject, ſo wherever they go they carry their laws with th 
and therefore ſuch new 1 country is to be governed by 
laws of England. Said per the Maſter of the Rolls 9 Aug. 17 
to have been ſo determined by the Lords of the Privy Cou 
upon an appeal from the foreign plantations. 3 Will. Rep. 
'2. 7% after ſuch country is inhabited by the Engl. 
of parliament made in England, without naming the fo 
_ Plantations, will not bind them. IId. | 
3. For which reaſon it has been determined that the fla 
of frauds, which requires three witneſſes to a will, and 
theſe ſhould ſubſcribe in the teſtator's preſence in calc « 
deviſe of lands, does not bind Barbadoes, Ibid. 


-——_— —_ 


C A P. XLV. 
| Forfeiture. 


avi v will not affift any one to take advantage of No reli-fageinh> 
E a forfeiture. Trin. 1717, Jane and Fleicher, 1 Will. fetus of = 
| - | bold g 
3 be Duke 7 S Paine cas of 
| and the D Samer ſet. T. 7 Gee. 1. Kr. 447- | fos reli * 
| gx Hy Vide 1 &ira. > 1 i , | 


ity will not relieve againſt a forfeiture incurred by at 
4 1723, Sweet — 4105 Vin. Abr. Tit. 8 
re, (A. a.) Ca. 6, cites it as a MS. caſe, ſaid to be Lord Har- 
s . 5 | 
J I. a foreign marchioneſa, either herſelf, or D. by her 
= employed defendant to purchaſe bank annuities, and de- 
ted 50,000). in his hands for that purpoſe ; accordingly de- 
nt purchaſed ſeveral annuities in D.'s name, but in truſt 
xr the lady, and aſſigned 10,co0). part thereof io her uſe. On 
z bill brought by the /ady and D. to have the reſt of the ſecuri- 
tes aſſigned to the lady, and the money not laid out in ſtocks 
pid to her, the defendant admitted the demand, but ſaid, 
ring that the lady was married to B. atlainted of treaſon, he 
was adviſed not to pay it without being indemnified by a de- 
cree of this court, The Attorney General was a party, and 
niſted for the king, that if any right ſhould appear to be in 
the crown, that the ſame might be ſaved and ſubmitted to the 
demands, if the plaintiff ſhall give ſufficient proof that ſhe is 
n married to any ſubject of Great Britain, who is attainted. 
Whereupon her affidavit (annexed to the bill) was read, by 
which it appeared that ſhe was not married; but if ſhe was, 
it was infifled arg that the law of Englund ſhould not be the 
meaſure of the decree of this court in ſuch caſe, but the law of 
ether country, this being a bare truft for a foreigner, and that 
the court has always a rcgard to the laws of other nations, as of 
the laws of Holland and of the Plantations. And cites 1 Chan. 
Ga. 145, 232.—2 Vent. 35%. —There being no proof made to 
contradict the lady's affidavit, the ſecurities were decreed to be 
ſigned, and the reſt of the money not laid out in ſtocks to he 
[paid to her, and defendant to have his coſts, he having done 
thing but what he ought, for in this caſe it was not prudent 
in him to pay the money till ſecured. Mich. 11. Geo. 1. Drum- 


wnd and Sir Matthew Decker, MS. Rep. OS 9 Ihe _ 
| | . ich. 110 1. 


| | | | | | S. C. ſavs, there 
tring no proof of the Lary's marriage to B the point, whether the money was {1 ſeited or not, 
Was cot d t.rimined, but it was decreed as above. ——But if ſhe was married to B. it would ther 
be a queſtion of giest importance whether this gen, was forfeited or not by B. attarnder ; for, 
lice all joreigners are encouraged by ad of parliament to place their mary in the publick funds it 
vould be very hard that this money thould be fee ted; for tl en the contequerc: would be, that 
%, in France, who hath a ſeparate property from her hoſband in het on per'0.14] eſtate, 
voulu, by pleaci''g it in the fund» purſuant to the Nature, be deveſted of that property, aud 
hare it tranſmittcd to her huſband by his coming over into England, ſo that he may d {poſe ih ere- 
of at his pleaſure; or, b her being married to a ſubject of England, ſhould veſt in him in 
hexce; or in the king here, upon bis attainder before oz f marriage. 1618. 101, 


CAP. 


C A P. XLVI. 


Fraud,--Circumvention,--Covin 


6 Pom. Bs, 1. Feme who had 1501. given her by her brother the « 
2 22. fendant, upon her marriage gives a bond privately to h 
760. $. C. ſays, brother to —＋ hat ſum che huſband being without iff 
it was urged for the defendant ſued the plaintiff _— the bond at law, where; 
the defendant, on ſhe exhibited her bill to he relieved againſt it, being a frau 
t it — reaſon it was done without the privity of her huſband. 1; 
h rere „ fort 
once 4a fraud, no accident of death or of time ſhould ; 
— ot 3 . * ſe ; and the — mn % bor gear 
"bat Was her own agreement, being done is | ' her uſbe 
— packet Mick. 1687, non. S. C. | | 
ſon that the wo- | 
mas herſelf, who gave the bond, ſhould he reliered; bot decreed as above, 4 


Where fraud is 2. Chancery may decree a canveyance to be fraudulent mere] 
parent, Cha a- for being voluntary, and that without any trial at law. Per a 
cery will decree the Ledi Commiſſioners. And ſo way did Trin. 1691, in Whit 


againſt it, with- : a | 
out — and Huey et al » * Chan. Prec. n | 13, 15. 
| 1 Chan, Ca. 46. Cel. aud Gorda. 


eee WN 


trial. Via 


a a „ aa© ww ö 


3. 4. fleals a young woman who had a conſiderable pont 
on, which was in truſtees hands ; after the marriage her friend 
would not part with the portion, unleſs the huſband would gi 
ſecurity that it ſhuuld be ſettled for the benefit of his wiſe ; anc 
it was agreed that it ſhould be laid out in land, to be ſertled tg 

the huſband and wife, and the heirs of their bodies ; and 
judgment was given by the huſband for this purpoſe. Thi 
agreement, tho' after marriage, ſhall nog be conſidered as v. 
luntary, fo as to be ſet aſide in favour of a creditor of the hut 
band; and a bill brought by a creditor of the huſband was di 
milled, but without coſts ; for, per Cur', if the huſband him 
ſelf had exhibited a bill againſt the truſtees for the portion, th 
court would not have decreed it to him without making ſome 
ſuch ſettlement. Eaff. i691, Moor and Rycauk, Prec. in Chun 
22. | 
4. A. being to pracure 10008. for J. borrœvs it, and pays B 
only 3ool. and the remaining 7007. in goods, which prove wort 
little or nothing; and for ſecuring the whole 1.000. both gave 
r e e ; yet that being ſucd againſt B. he brought his bi 
and had a perpetual injunction againſt the recognizance on paj 
ment of 300l. only, and intereſt, by reaſon of ſome circum 
ſtances of fraud in 4. Decree affirmed by Lord Chanceltr 
Hil. 1697, Smith and Laader, Prec. in Chan. 80. Brown's Re? 
149. 3 = 
5. A «vill as well as a deed may be ſet aſide in Chancery f 
fraud or circumvention. Cur clearly of this opinion. Aich. 
1700, in the caſe of Welly and Thornegh et Ux', et econi, Pes 
in Chan. 123. | ES 
6. A. being in an undue manner drawn in to execute a con 
veyance of his eſtate, a ſew months before his death makes hi 
will, and thereby deviſes all his lands for payment of his deb1s, 


His 


8 — r — — Za 1 ning rn — 


meer, may ſot 

teftacor himfel? had. Foy Lord Keep: Wright 
- He Rolls, tho 
. 
free. in Chun. 142. 


* 


aſide the ne; having « right tn 
. ) as 
and the Maſ- 
that ir was but in nature of a Choſe 


and not affignable. Hil. 1700, Blake and Johnſon, 


of 


* If there be two dealers, and one of them is very much in- 


&dretl to the other, and in order to get an abatement from him 


ke makes him believe he is inſolvent, by abſconding, (kulking, 


or OP ſhop, whereby the other has juſt cauſe to fear 
he loſs 


is debt, and thereby procures a releaſe or. an abate- 
ment, when in truth the man was really ſolvent ; the court will 
telie ve againſt ſuch releaſe, Sc. and this was agreed to have 
been often done, and the caſe of Bonny and Bonny quoted for an 
inaflance ; ſecas if the oy not juſt cauſe to fear the loſs of 
his debr. Mich. 1 3 V. 3. Monger and Neis, in Canc', 12 Mod. 558. 
8. 4 ſarrenders the reverſion in fee of copyhold lands to 
his eldeft ſon in tail, remainder to his own right heir, in order 
o leſſen the fine the fon muſt have paid in caſe the revertion 
had come to him by deſcent from his father, he having it by 
chis furrender as a purchaſe. Afterwards on the ſon's _ of 
marriage with B. the father tells her friends that this capyhol 
was ſettlod on his ſon as above, and therefore propoſed a — 
ment of leaſehold lands, which was made, and the marriage 
was had, and 2000 8 paid. Aſter wards the father ſet- 
tles the copy hold on a ſecond wife. Cæuper C. decreed the ſur- 
render to the ſon good; and ſaid, that tho' it were at the firſt 
roluntary, yet upon his treaty of marriage it being regarded as 
the principal inducement thereto, it was now become valuable, 
ind otght to be confidered as if ir had been but then ſurrender- 


ed to the ſon (a). Hil. 1708, Kirk and Clark, MS. Rep. i Prec. in Chan. © 


275. Hil. 1708. 
BY 3 5 | S8. C. ſtates it ac- 
ar .—Says, the bill brought by the ſather's ſecond wife and her truſtees to compel a ſpecifick 


ferforttrance of her marriage articles, was diſmiſſed <o:th wſtr. 18:4. 276. 278.—(a) it was not 
deceſſaty to infert in the ſon's marriage articles the copyhoid, it being an eſtate of another cature, 


ind to paſii n another manner, and being already ſetiled. it was luthicient in theſe articles to ro- 
vide tor the ſetilement of what they further intended to ſecure on (he; marriage, without tak 

notice of what was already ſettled to their ſati:faQion, and ſo the copy! o'd paiſed by the fr res- 
dn as a proper conveyance for that kind of inheritance, and the /eajclold by the ſcrrfement as 2 
proper means for carrying over that, and both together made the ſettiernent iaſiſted on agiced to 


be made, and were in confideratien of marriage, and a marriage 38 N is a valuable 
anc ia S. C. F/ ec. 


conſideration, and ought not to be let aſide in equity. —Fer Luer 
Chas. 278.—MS. Rep. in 8. C. accer d'. ; | 


9. J. §. ſuperca o of a ſhip which was to go to the Eaft-In- Prec. is Chan. 
Ales, having ſhipped on hs ſeveral 3 25 E. 285. Hi. 9 


bool. and gave a bottomree bond to pay gol. per cent. in caſe the m_— 8. C. 


ſnip ſhould reign three Fey ; and at the ſame time made a accordirgly, 
A 


dill of fale to B. of the faid goods (which were invoiced parti- 
_— and of the produce and advantage that ſhould be made 
thereof; and this was in the nature of a ſecurity for the repay- 
ment of the ſaid 600. and the gol. per cent. premium upon * | 
ſhip's reigning three years. The ſhip went her voyage, and 
theſe = were ſold, and with the ne others bought, and 
thoſe likewiſe were inveſted in other goods, and fo there had 
been ſeveral barters and exchange of ſeveral ſorts of goods. The 
ſhip after three years returned home richly laden with ſeveral 
forts of goods, but F. S. died in his return home, and defend- 
ant, who was a creditorvf his, by judgment for 1 500/. obrain- 
ed before the ſale of theſe goods, takes out adminittration, and 
ſfeſſed himſelf of the ſeveral goods returned home which be- 
nged to J. S. B. brought his bdl to have an account and dif 


covery 


covery of thoſe goods, and to have ſatisſaction for the 
and advantage that was made thereof. Lord Chan. Ns oY 


opinion, that the truff of theſe goods appeared upon the very ſace of 


the bill of ſale ; that tho they were ſold to B. yet he truſted J. f. 
to negotiate and ſell them for his advantage, and J. &i keeping 
poſſeſſion of them, was not to give a falſe credit to him, but br a 
particular purpoſe agreed upon at the time of the ſale; and is 
true in caſt « bankrupt, ſuch keeping poſſeſſion after a ſale 
will make the ſale void againſt his creditors by the ſtatutes ; and 
ſo for other ſales by the flatute of fraudulem conveyances ; but 
here B. is preſently intitled to the truſt of theſe goods upon the 
ſale, and to all the advantages conſequential upon ſuch truſt, and 
may follow the goods for that purpoſe ; and therefore decreed an 
account to be taken ot the produce of thoſe ſpecifick goods; and 
if that could be made to appear, it was to be liable to make ſa- 
tisſaction to B. for which purpoſe it was ſaid at the bar, that the 
goods belonging to J. S. were marked with FJ. S. Ec. and other 
marks to diflinguiſh them from other goods ; but if not, what 
| fell into the bulk of F. S. s perſonal eftate in general would be 
liable to go in a courle of adminiſtration, and defendant to be 
| Preferred in payment of his judgment before B. Hil. 170g, 
2 Suggeſlio ſalſ. is either of them good 
| 10. Sufpreſſio weri, or Sugpeſiio , is either of them rea- 
rey yok ſon to ſet aſide any bw - conveyance. Per Lord Harcourt, 
told the intended Mic /i. 1713, in the caſe of Broderick and Broderick, 1 Will. Rep. 


On a treaty of 


|  bufband, that his 239, 241, 


cheat deſired a 5 5 | 8 
remaindet might be limited to him. The huſband conſent-d, and when the ſettlement was read, 
the lady objected to this remainder; wherenpon the gentleman acquainted her, that it was done 
at ker requeſt, which ſhe denied. But it being 2 remote remainder, and they unwilliug to defer 
the matter, the writings were executed. Remainder ſet aſide as a fraud and imfofition, Hil 
Ges. Morris and Niagn (in Chancery), 1 Str. 144. 8 . | 


> 94 x e t 11. F. B. ſeiſed of an eſtate in fee, deviſed it to defendant. 


was decreed that F. B. executed the avill, but it was not atteſled in his preſence by 
the defendant do !/irce witneſſes, F. B. died, and defendant, finding that the will 
account for the was yoid, for ane hundred guineas paid to plaintiff, who was 
— Lear F. B.'s heir at law, procured from him a releaſe, which recited 
leaſes to the that F. B. by his af will duly executed had deviſed his eſtate to 
pia aliſt, and the defendant ; and defendant thinking himſelf not ſafe with the re- 
- fendant to leaſe only, for filty guineas more iled with the plaintiff to 
e * al- convey the land by leaſe and releaſe to one Day who was truſtee 
deb's ard lega- for detendant, to w hom Day afterwards conveyed. Afterwards 
cies paid by him, defendant, upon a valuable conſideration, conveyed part to one 
on the ou Parier, who had not any other notice of the invalidity of the will, 
= 22 3 4 ſave that he heard it mentioned in common diſcourſe. Plain- 
fity g::incas to tiff brought his bill againſt ſaid defendant, Day and Parker, ta 
defen{ant, with have the releaſe, leaſe and releaſe delivered as fraudulently ob- 
2 &c.— tained ; and it not appearing that the plaintiff at the time of his 
2 2 fate making the releaſe, c. knew that the will was bad, Harcourt 
r C. decreed, that they ſhould be delivered up ; and it not ap- 
bold lands, he pearing that Parker was privy to the fraud, tho he had heard of 
_ 22 the invalidity of the will as above, it was agreed that he, upon 
mY mow at + receiving his purchaſe money with intereſt, ſhould convey to the 
e purchaſe mo- Plaintiff, and ſhould account for the rents and profits which ke 
ney, with inte reſt ad received, and be allou ed what he had laid Out in re irs, or 
22 1 otherwiſe. Mick. 12 Ann. Broderick and Broderick et al, 4 Vin. 
notice of the in- Abr. 534. pl. 3. | | 
validity of the deviſe by common report, tho* not aQually notice from the aint) 3 


and tho he was nor a freudulent purchaſer, yet b OTIS 
the valid: il vaſer, yet be u a raſh one, and ought to have inquired into 
* 3 wy * wok * 4 L or got the heir at law to join in the conveyagce to him Pyr Harcourt C. 


14 this Worz.— Alſo 1 #71. Rep. 239. 
pos Goa 2 _ 12. 4. 
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Fraud, —Circumvention,—Covin. 

12. 4. being parſon of the pariſh of C. in Efex, and B. having 
lands in that arilh told A. hae chere was a s of 40s. per an- 
nin Jad time out of mind for his lands in the pariſh ; and to con- 
rinceA. of it heſhewed a copy of a record in Bj. R. Temp. Elis. where 
a prohibiaion was granted againſt the parſon in a ſuit for tithes in 
court chriſtian upon a ſuggeſtion of this Modus; whereupon 4. 
agreed with J. to rake 40s. per annum for the tithes of B's lands in 
that pariſh ; bur it appearing in the cauſe that B. did ſuppreſs part 
of the record wherein afterwards a conſultation was granted, and there- 


3 A. and drew him into this agreement; for that reaſon 
t 


lords did make void the 2 t ; being obtained by ſup- 
fling the truth. Mich. 12 Ann. cited in the cafe of Broderick and 
derick, in Canc', as the caſe of Dr. Dent and Buck ia Dom. Proc, 

4 Pin. Ar. 536. pl 4. | 


es with the Eaff-India Company to go as preſident to 


13 
Bengal, and enters into a bond (with two ſureties) of 20col. pe 
malty for performance of the articles, and a few days after he 


tes all his eſtate on truſtees, and ( inter al) he declared the truſt of 
a term for five hundred years, to be for the raiſing of 5000!. ſor 


his danghter's portion, payable three months after marriage. The 


daughter afterwards married J. S. a gentleman of 700. per annum, 


who, before his marriage, was adviſed by counſel that the porti- 
on was ſufficiently ſecured, and who, afterwards on her death, 
had on her requeſt expended 4ool. on her funeral, but never made 

ſettlement on her. A. embezzled 2600. of the company's ef- 


a 
14. z the company cannot break thro” this proviſion in the ſettle- 


ment, there being no colour of fraud in it; and the articles do not 
bind the real eſtate but the bond only, ſo far as the penalty goes; 
therefore decreed the 50000. ro . S. after payment of 20001. to the 


company. Eaſt. 1714. Eaft-India Company and Clavel, Prec. in 


Chan. 377. Gilb. Eg. Rep. 37. | „„ 
14. There being accounts current, between A. and B. a goldſmith, 
B. gives out his caſh note to C. for 5000l. and A. mortgeges his eflate 


1 a collateral ſecurity for the money. B gives C. 100l. for his fa 


duur in the matter, who leeps the caſh note by him. Some time after 
the mortpage forfeited, B. becomes a bankrupt. A. prays relief, be- 


cauſe C. neglected to turn the caſh note into money, when he might 


have done it. It was directed, that an account be taken, how 
matters ſtood between A. and R. 10 Feb. 1717, Maſon and Lake, 
cited as a MS. Rep. ſaid to be Lord Harcorrt's, 13 Vin. Alr. 524 þl. 4. 

15. A. makes an abſolute conveyance to B. for 1500l. B. execures a 


marriage, ſettles it as an abſolute eſtate on his wife and iſſue. There 


was decreed that A. was bound as Particeęs Criminis ; and this de- 
cree was affirmed by eight Lords againtt ſeren. Coteper and Har- 
eorrt againſt the decree ; Parker for it. 21 Jan. 1718. Velber 


MIS. that the wife's ſather had notice of the deſeazance before the 
ſettlement made. IBI. 


16. A. agreed for the purchaſe of timber, and 4. and B. both 


cut down under ſuchꝭ a ze: I: comes out that 4.'s name was only 
wade uſe of for R. in the 2gre»ment, B. cus dov n tlinbet under 


Vol. II. H h fize, 


defeazance upon payment of 1500l. within fix years, and after, on 


being proof that A. made the conweyarce to enable B. to get a fortune, 
tho that was another lady and not the wife B. really married, it 


and Farmer, 13 Vin. Alr. 525. pl. 3. cited as a MS. Rep. ſaid to be 
lord Farcourt's, Tit. Fraud, and ſays, there is added a note in the 


enter into a bond that 4. his executors and adminiffratirs, ſhould not 


. - 
— 


432 PDP, reumvention, Coin. 
ſize. There can be no remedy at law againſt B. upon this bond; 
but it is a fraud on the ſeller, and relievable in equity. 12 Mar. 
22720, Butler and Pendergraſs, 13 Vin. Abr. 546, pl. 13. 
Equity ba. 17. In caſes of fraud, equity will relieve even againſt the words of 
great an abber- the flatute of fraud; as if one agreement in writing ſhould be 
rence of fraud, propoſed, and another fraudulently or ſecretly broughc in and ex. 
that it will ſet a- ® I» . . F + Pp 
fide in own de- Ecured in lieu of the former; in this, or ſuch like caſes of fraud, 
crees, if founded Equity will relieve ; but where there is no fraud, only relying up. 
thereupon. on the honour, word or promiſe of the defendant, the ſtatute of 
frauds making thoſe promiſes void, equity will not interfere. Per 
9 Parker C. Eaft. 1720, in Caſu Vi ſtounte ſi Montacute and her huſband 
Sir Geo, Maxwell, 1 Will. Rep. 620. : 
18. A releaſe of an equity of redemption, obtained by miſe. 
preſentation, was ſet aſide for that realon. 23 May 1721, Kirwan 
_ Blake, cited as a MS. Rep. ſaid to be Lord Harcourt's, 13 Vin. 
1 e 
I y A 2 was made in Ireland, that all leaſes which ſhould 
rot be regiflered by ſuch a day ſhould be void. The reſpondent, who 
lived in the remote ſi part of Ireland, not having notice of this ac, 
did not regifler within the tine; whereupon another leaſe was made, 
and regiliered, 1% one % had notice of the firſi leaſe, and an ejed- 
ment as broug/t upon it; but the reſpondent was relieved, becauſe 
the flatute wwhich was made to prev ent fraud hall never be uſed as a 
means to cover it. Note; this act was appointed to be read at eve 
quarter ſeſſions and affize. 23 Feb. 1722, Lord Forbes and Deniſon, 
2 as a MS. Rep. ſaid to be Lord Harcourt's, 13 Vin. Abr. 550. 
2 In caſe of grea fraud, equity will not direct an iſſue. 5 Fb. 
1722, White and Lighiburn, cited as a MS. Rep. ſaid to be L:r/ 
Hareourt's,' 13 Fin. Ade. $06. 00.79. © 3 
21. Ir is no objection, that the parties to a fraud have their re- 
medy at law, and may bring actions for money had and received 
for their uſe; for in caſes of fraud equity has a concurrent juriſdidi. 
on ith the common law, matter of fraud being the great ſubjed of 
relief in equity. Per his honour, Trin. 1723, in the caſe of Co!t and 
_ Moolaſton and Arnold (a), 2 Will, Rep. 154, 155. 
(a) Videthiscaſe, 22. One of ſeventy-rwo years of age conveyed lands of 4c. a 
4 : - © there Near for an annuity for his life of 20l. a year, and who lived but 
toes as = re two years after, but it was ſet aſide upon a bill brought by the 
dence of any in- heir at law, it appearing that the old man was weak, and cafily 
ſtruction given to be impoſed upon. Mich. 1723, Clarkſon and Hanway et l. 
22 aue 2, Will. Rep. 203.— This decree was attirmed by Lord Maccles/.cid 
the deed, tho Ibid. 206. | | 
the drawer had a | | | 
been examined, but the inſtruct ions were given by the grantee only; and it not appearing il at the 
| deed was read to the gra ster at the time of executing the lame, and the annuity being ſecured ty . 
wvenant only inſtead of a mortgage of the eſtate, and the annuitant not having the deed itſelf in 1.13 
hands, his Jener faid that all this is fraud apparent, and that juaging upon the face of a wed is 
Judging upon evidence, which cannot err, whereas the teſtimony of witneſſes may be ſ. lle. 


203, to 206. | 
23. Obligor on payment of 20l. to the obligee, who was ſuper- 

annuated, and very weak and forgetful, and incapable of A A 

ing any buſineſs, procured a bond and notes for about 2500. to be 

delivered up to him on pretence of Poverty, and kindred to tlie 

obligee; but neither being proved, he was ordered to account for 

(onde tai caſe, the bonds and notes. Mich. 11 Geo. 1, Lucas and Adams (6), 
#4. C4. | © Med. 118. | 4 


4 + 


this caſe the bill was to have an allowance for attending at auctions to 


Funeral Expences. 
24. A. intending to marry B. gave a bond to B.'s father for 
ood. payable at a certain day, but defeazanced not to be put in 
uit, but for ſecurity of the daughter, in caſe any misfortune 
thould 1 to A. to be paid before other creditors. This is a 
fraudulent bond 6n the face of it, to diſappoint creditors ; ſo held 
per 8 Trin. 1725, Wiſes Caſe, Seled E in Chan. 46. 
25. Lord Commiſſioner Jehyil took a difference betwixt a deed 
and a will gained from a weak man, and upon mi/repreſentation or | 
fraud; for if a will be gained from a weal man, and by falſe re- 
preſentation, this is (a) not a ſufficient reaſon to ſet it aſide in equi- (a) ide Cie 
ty, as was determined in the caſe of the late Duke of Nexwcafile's 9 Trac. 
will between Lord Thanet and Lord Clare, and in the caſe of Bod- 1 


cent. 


vil and Roberts (6) ; but where a deed (which is not revocable as a See alſo 1 Abe. 


will) is gained from a weak man upon a miſrepreſentation, and E. 406. 


'evithout any valuable conſideration, the ſame ought to be ſet aſide in % Lebert and 
equity. Eaff. 1725, in the caſe of Janes and Greaves, 2 Will. 1 156. * 


Rep. 270. 


26. Equity will newer countenance demand of an unfair nature; in 


— 


enhance the price of goods ; nor will equity ſuffer them to be ſet againſt Greeeds and 
fair and juſt demands in an photic, and a croſs-bill for that pur- #*d of law and 
poſe was diſmiſſed with coffs. 6 Mar. 1726, Walker and Gaſcoigne, ,. 7.8.6. 
cited as a MS. Rep. ſaid to be Lord Harcourt's, 11 Vin. Abr. 544. 


Ml. 13. 


27. A. being much indebted, ſix hours before his deceaſe gives 


600. for the benefit of his younger children, this is not fraudu- 


lent as againfl creditors ; tho it would have been ſo of a real ow 
or c/attel real; tho' the court would not have taken it to be ſo pro 
confeſſe, but would have directed an iſſue to try it. July 14, 1729, 
Duffin and Furneſs, Seled Caſes in Chan. 759.—And ſo it was done 


in Lord Somers's time, and, on iſſue directed, determined fraudu- 


lent before Lord Chief Juſtice Holt. Ibid. 78. 19 


GC A r. XIVIL. 


Funeral Expences. 


. dies, not leaving ſufficient per/onal eſtate to pay his debrs ; 
„there had been 600. laid out in his funeral, which the court 


decreed ſhould be a debt to affect a truſt eſtate ſettled for 
payment of his debts, he being a man of a great eſtate and re- 


N in his country, and being buried there; but if he had 


en buried elſewhere, it ſeemed his funeral might have been 
more private, and the court would not have allowed ſo much. 5 
Trin. 1691, Offey and Offley, Prec. in Chan. 26, 27. = Eq. Ale, 
2. The wife has a ſeparate maintenance, with power to diſpoſe c. ,_ s. c bur 
of by will; ſhe accordingly makes a will, and an execuror, and S. P. coe abt ap- 
thereby deviſed ſeveral legacies to the amount of more than ſhe pear. 
had to diſpoſe of. The huſband's eflate in the hands of another 
(which amounted to 270.) was made liable to the funeral ex- 


pences of the wife. Trin. 9 Geo. 1. Brrti: and Lord Chefterfeld, at 
the Rolls, 9 Mad. 31, 32. | 


Ht E 


C AP. XLVIIL 
A Ti. Guardian (a). 


(A) Of affointing, —a ſigning, (or admitting —and re. 
moving a Guardian ;—the Power, &c. of a Guardian ; 
— end here touching Survroorſhip of a Guardianſhip. 

(B) What Ad of a Guardien, with Conſent of the Infant, 
will bind the Infant. 

(C) Guardian, in what Caſe chargeable ;—and how 


compellable to account. 


8 — bl 


An infant vert (A) Of appointing, —a ffigning, (or admitting — and re. 
bs Of, _ —_— a Guardian ;—the Fower, &c. | fo Guardian ; 
ders of his gut- — and here touching Sur ui uorſbip of a Guardianſhip. 
dian, who would | 5 1 | 1 
have him go to „ : 3 
Cambridge, and the court ſent a meſſerger to carry him ſrom Oxford to Can bridge, and upon his 
returning to Oxford there went another, 4a to carry him to Cambridge, quam to keep him there. 
E. 5 Geo. Tremain's caſe, Sr. 168. : bel e 
1. UARDIANS appninted by will according to the ſtat. 
8 12 Car. 2. e. 24. are only truſtees, and have no more 
power than guardians in /erage z and that as the court could in- 
| e where there was a | mg in ſocage, ſo might it alſo in 
caſe of a guardian by the ſtature. Per Lord Chan. Macclesfield.--- 
And in anſwer to an objection, that the court ſhould not interpoſe 
before the guardians had , e,ji“d, his Lord/hip obſerved, that 
preventing juſtice was to be preferred to puniſhing juſtice ; and that 
if any wrong fleps had been taken as might induce the leaſt ſuſ- 
Picion of prejudice to the infant, tho' not to deſerve puniſhmem, 
vet the court would interpoſe, and order the contrary ; and that 
this was grounded upon the general power and juriſdic: ion which 
this court has over all truſts; and Fat a znardianſhip was moſt 
3 a tuft. Trin. 1721, The Duke of Beau ford and Ber, 
1 ill. Rep. 703, 704, 7058. = . 
2. As to a guardian's being in loco Paventis, the Solicitor General 
took a difference between a natural parent and a guardian; for that 
if the latter was for marrying a ward under his quality, it was 
moſt uſual for this court to interpoſe; but not fo in the caſe of a 
ſather's endeavouring to marr bis inſant child to one beneath 
him. But per Macclesfeld C. This court would, and had imer- 
poſed, even in the caſe of a father; as where the child had an 
eſtate, and the father, who was inſolvent, and of an ill character, 
©... would take the profits, there the court has appointed a receiver 
(8) He was dons (3). Jets. 1721, in the caſe of Duke of Beauford and Bert, 
5 5 1 Hl Rep. 705. 3 | „5 | 
3 2 = 27 3. Teſlamentary guardians are recommended by the will to act 
Chancei'r, Ibid, with the advice of F. S. and J. S. is attainred, this ſuperintenden- 
cy devolves upon the great ſeal as the general guardian of all in- 
fants. Per Lord Chan. Macclesfe!4: Wherefore it was ordered 
that the guardians ſhould apply to, and 2dviſe with A. and B. the 


inſam's 


- 


Guardian. 


infant's near relations. Tria. 1721. Duke of Beauford and Ber'y, 
1 Will. Rep. 706. 

4. At common law the father could not appoint a guardian, 
whether tenant in chivalry or in ſecage. Eaft. 8 Geo. 1. Earl of 
Shafi/bury and Shaſtjbury, Gilb. Eg. Rep. 176. 

5. If two perſons are appointed guardians by virtue of the flat. 
of 4 U 5. Ph. & M. and one of them dies, it will mor ſarvive, it 
being a naked authority to a ſpecial purpoſe, wiz. ro make the ra- 
viſher criminal. But a teflamentary gnardian, under the ſtat. of 
12 Car. 2. c. 24. ſed. 3. has not a naked authority, but, being made 
after the manner of a guardian in focape, has an intereſt, which, 
tho” it be neither aſſignable nor transferable, is yet ſuck an intereſt 
as ſhall ſurvive. 16:d. 155, 177. 5 

6. And were it an authority only, it muſt be conſtrued joint 
and ſeveral, elſe the more grardians are appointed for the ſecuri- 
ty of an infant. the leſs ſecure he would be, becauſe upon the death 
of any one of them the guardianfhip would be at an end. 151d. 

7. A. deviſed the guardianſhip of the perſon and eſtate of his The f. ther by 


infant child to B. and two others, (ſince deceaſed) without ſaying the tat. 12 Car. 


and to the ſurvivor of them, yet the ſurvivor ſhall have it. Hil. * 4. 24. has a 


1722. Mr. Juſtice Eyre and Counteſs of Shu fiſlury, 2 Will. Rep. 102. 7 


ſhip of his child 


until twenty-one, and having done (© in the 4 caſe, it will be binding, unleſs ſome m:/oebavi- 
eur be (hewn in the guardten, in which caſe, it being a matter of tral, the court hath a ſuperin- 
tendency over it. Fr Lord Chan. Macclerfietd, /d. 10). And his L.raſlip faid, that as to the 
objection that this right of guardianſhip does not ſurvive, becan!e it is wf ſaid in the will in expreſs 
t. cmi that it h go ty the ſurvi cor, tiere ſeemed to him to be no colour for it, becauſe where 
ſeveral guardians are appointed by a will, each of them ſeems to be 2 complent guardian, like the 
caſe where there are two or three church-wariens of a pariſh, each of tem is a diſtin church- 
warden; and it would be mitchievous, and of very ill eſtect, if, where there are ſeveral guardians 
appointed by a will, and ſome Tefuſe to act, that ti e reſt ſhonld ret be able to do any thing ; and 
yet this mull be the conſequence, if a guardianſhip deviſed to levetal ſhould be taken to be but one 
joint naked authority ſuch cooltruftion would make the act of litt'e force, 157. 10. 1036. 


8. A guardian has an authority coupled with an intereſt, and 
may bring a writ of raviſhment of ward on the infant's being taken 
from him; and tha' it is true, that the damages recovered fhal! 
by the ſtatute go towards the benefir'of the ward, yet the decla- 
ration muſt lay it ad damnur of the guardian. Per Lord Chan- 
collar, ibid. 108.—A guardianthip is net athgnable, neither will it 


go to the executors or adminiſtrators ; but for all that it is conpled (% That guar- 


(s) with intereſt, and is not a naked authority; and where an dianſhip is cou- 
authority is coupled with an intcrefl, it dees jurvivne (4). Per Lord pled with an in- 
Commiſſioner Jekytl, Aid. 121. N ereſt is moſt ap- 
5 | parent, in that 
2 tua din may bring an aft'on, and avow in kisown name, may make (J leafes during the mino- 
rity of the inſant, and wake and grant (opyhobis (c] even in reverſion, a Dominuy pr: temfore. Per 
Lord Commiſſioner Jeiy1', ib:d 122. (/ 2 R. Br. 41. pl. 3, (e) -[ i Ist. 110, 113. 
9. The caſe of a guardian is compared to that of an executor or 
adminiſtrator, which is nat afgradble, but yet ſurvives (e). Per (e] Citcs the caſe 
Lord Commiſſioner Fezytl, ibid. 121. And cho a guardian be * Gardiner and 


1 | . belles. 
not in all reſpects to be compared to an executor, in regard the Sld:n 


latter may continue his executorſhip by appointing an executor by . 
his will, yet the cafe of a guardianſhip. deviſed to two is ſtricily libe 3 
the caſe of an adminiſtration granted to tw/o (f), (eſpecially where (0 Lide tb caſe 
the debts amount to ſo much as the aſſets) ; tor in that cale, as well on rer 72 , 
as in the caſe of two guardians, an adminiſtrator cannot atlign his = bes 
adminiſtratorſhip, it will at go to his executors or adiminiftrators, (a but more 
but to the ſurviving adminiſtrator ; ſuch an adminiſtrator is ac- p+'ticularly the 
countable to the creditors for every thing, as muck as the guardian © — # 2 
is.to the inſant; and ſuch an adminiſtrator can make no profi. |, r 


Per Tt 127. 


Cutrdian 
Per Lord Commiſſioner Felyll, in the cafe of Mr. Juſtice Eyre and 
The Counteſs of Shafiſbury, Hil. 1722. 2 Will: Rep. 121, 122. 

10. The court of ery has an original juriſdiction of the 
right of guardianſhip, as formerly the Lord by priority, [i. e.] that 
Lord, of whoſe manor the lands which were firſt in the family 
were held, had a right to the guardianſhip ; ſo the court of Chan. 
cery will determine touching that priority. Per Lord Commiſſioner 
Gilbert, ibid. 123. in S. C. 
(a) The adi 11, The ſtat. 12 Car. 2. [which was drawn by Lord Chief Juſ- 
given 3 tice Hale] gives the guardian an authority coupled with an intereſt 
| mgm bet has la A te rdian takes place of all other guardians, 

gu * , : 
an intereſt. Per and his intereſt is for the and Honour of the family; as the ſa- 
Lord Com. Gil- ther was the head of the family, ſo the above ſtatute puts ſuch a 
bert, ibid, 124. guardian in loco Patris. Per Lord Commiſſioner Gilbert, ibid. 125. 
Jie. Abr. Tit. 12. Since the ſtatute which took away the court of wards, the 
Guardian and Juriſdiction of wardſhip returns to the court of Chancery ; and it 
Ward, IO. 2.) appears by the regifter 21. 6. 198. that a writ may iſſue our of this 
V4 __ 2 court to remove the guardian of an infant, and to put another 
„ guardian in his flead. Per Lord Commiſſioner Felyll ibid. 119. 
20 Mer. 1740. Bua . i 

8. P. in the caſe 13. The right of a teſſamentary guardian takes place of a guar- 
of Hagbes and dianſhip by nature; by the expreſs words of the act of parliament 
— the ago will rake place of all other guardians, and his autho- 
rity by the law is a continuation of the paternal authority. Per 

Lord Commiſſioner Jekyll, ibid. 115. LL 
14. The law has appointed remedies both Droituraland Poſſeſory, 

to recover the guardian/hip. Firſt, Droitural, as the writ de Cuſo- 
dia Terre & Heredis; and if the ward was married, then by the 
| Rarute of Merton, c. 6. the plaintiff ſhould recover the value of the 
marriage. Ys Poſſ-fory, as at common law treſpaſs, in 
which he could 2 recover damages, and not the ward itſelf; 
but by the ſtatute Weſt. 2. c. 35. which gives raviſhment of ward, 
he recovered the body of the heir, and not damages only. Eff. 

8 Geo. 1. Earl of Shaftiſbury and Shafiſbury, Gilb. Rep. in Eg. 175. 

15. Guardianſhip muſt be reckoned an intereſt, as the law has 

appointed remedies Droitural and Poſſeſſory to recover it; and tho 

a guardian in ſocage has not any intereſt of profit ſo as to be aſſign- 
able, yet it is not a naked authority, but an intereſl of honour, 

which a man may as well have as an intereft of profit, Ibid. 175. 

16. A petition was preferred to Lord Chancellor by the grandſa- 

ther of an infant of the age of ſeven years, to have him taken out 

of the cuſtody of his mother, [the defendant] being a papiſt, and 
to be delivered to R. and C. named by the petitioner, that might 
be educated in the proteſtant religion. 13 by affidavits, 
that the infant was intitled to 1900). per annum as tenant in tail in 

| remainder after the determination of the eſtate for life of his ſaid 
grandfather. It was inſiſted for the peticioner, that it might be of 
very ill conſequence that the education ef this child ſhould be left 
with a papiſt, who might inſtil the principles of that religion into 
the infant. That the infant's father on his death-bed ſaid, that he 
expected his father [the petitioner] would take care to educate this 

| child in the proteſtant religion, and not leave the education of it to 
his wife ; but he being now dead, and the petitioner very old and 
unable to take the guardianſhip on him, he deſired that B. and C. 
in whom he repoſed an entire confidence, and ts whom he aſſign- 
ed the guardianſhip, might have the education of this infant. 
And B. appearing in court, and conſented to w upon himſelf 


this 


Guardian: | 
this Barge, Lord Chancellor ordered that the infant ſhould be deli- 
vered to J. and C. whom the petitioner had appointed to be guar- 
dians, but ſo as the mother might ſee him at any time. Trin. 9 Med. 40. 8 C. 


9 Geo. 1. Reynolds and The Lady Ten lam, MS. Rep. : ad decree, 

| | . Lord Chan . 
* But this decree was reverſed in the Houſe of Lord : upon the appeal of l. ady Yuan, and — re- 
ſolved, that theſe words of her huſband on his death bed, (wrz.) That be erpected his father (the pe- 
tit oner) would rake care to ſce bis child educated in the pr oteftant religo, were a gr01 appointment 
to make the grardfather guardian. That the appointment of a guardian is a bare euer and traſt, 


end net affegnable, av it hath been reſolved in Bedle and 8 's caſe, Vaugh. Rep. And about 


three years ſince in the Duke of Beauford's caſe, whoſe father bad ap the- Duke of Ormond 


guardian, but he being attainted of high treaſon, and ſo made incapable, aovther guardian was ap- 


by ad of parliament, it being not to be done by any other power, Theretote the grandfa- 
ther was ordered to take the guardianſhip ufor himſelf in per fon, for that be could not afſign bi: power 
te enether. And this is agreeable to another decree made in the Houſe of Lords in the caſe of #/fer- 
and Denyſon, 2 Chan. Rep. 237. | 7 # 


17. A. ſeiſed of an eftate of qool. per annum, had a natural daugh- 2. 


ter by B. to which daughter ſhe deviſed all her eftate, and made 
C. executrix, and appointed her to be guardian to the infant, and 
died. This executrix made her will, and thereof the petitioner 
executrix. B. removed the infant from ſchool, and ſent her into 
the country, for which reaſon the petitioner os cm to the 
court, that the infant was removed ſchool where ſhe might 
have proper education, and ſent into the country where ſhe could 
have none; and this petition being referred to a maſter to name a 
proper ſchool, and a guardian for this infant, he reported the pe- 
titioner to be a fit guardian, and Mr. D.'s ſchool a proper ſchoal 
for her education; and therefore ſhe petitioned that the infant 
might be delivered to her, and ſent to the faid ſchool. The in- 
fant's father conſented to fend the child to Mr. D.'s ſchool, but 
oppoſed the delivery to the petitioner, or that ſhe ſhould have the 
laying out any money for cloaths or other neceſſaries for the child, 
ſhe being very poor, and having already pretended that ſhe de- 
ſerved 180l. for her care in attending the child; therefore the mo- 
ney to be laid out for neceſſaries ought rather to be paid to Mr. 
D. or his wife, than the petitioner. The court was of opinion, 
that re:noving this chill from ſchool into the country to her 
father's houſe, could neither be uſeful nor inſtructive to her, be- 
cauſe he was a ſingle man, and kept no perſons proper for her 
education ; yet it was not thought reaſonable to remove her from 
his care ſince he owned her to be his child, but that he ſhould pay 
the petitioner's coſis; for otherwiſe he might remove her from one 
| ſchool to another, and the coſts of applying to this court would 
be paid out of the infant's eſtate. Mich. 11 Geo. 1. Ord. and 
Blackett, ꝙ Med. 116. | 8 

18. 4. deviſed his real eſtate to his three daughters and their 
heirs, and afterwards by a Codicil he dev iſed it over to his wife, in 
caſe his three chiidren ſhould die without iſſue of their bodies, 
and made his wife guardian to his children, and died. The wife 
was very young, and in fix months after A.'s death married again. 
And the court decreed, that the children ſhould be removed from 
the mother their guardian, and that the court would appoint ſome 
proper perſon amongſt their relations to receive them; but that 
the mother ſhould be ar liberty to ſee them as often as ſhe would ; 
but as to the guardianſhip of the lands, there was no decree made, 
but there was another bill depending as to that point. Ea. 11 
Geo. 1. Morgan and Dillon, before Lord Chan. Weft. in Ireland, 
2 Mod. Caſes in Law and Eg. 135 to 143. But Lord Chancellor's 
decree was reverſed in the Houſe of Lords, and the mother con- 


firmed in the guardianſhip. Hil. 2 Geo. 2. ibid. 210, 
19. A 
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Guardian. 


10. guard ian in is purely the benefit the i» 
3 to Fx Wa . the 2 28 _ 


danc 
upon any miſbehaviouy, or obli — Fi ſuch ſecurity to 8 
ls 


as the court thinks proper. Lord Chancellor in [retard 
Fa. 11 Geo, 1. g Med. 141. 
' 26. One deviſed the guardianſhip of his child to his wife and 4 
but if his wife ſhould marry again, then the wife and 4. to fix 
upon another guardian. e wife did marry again, but would 
not agree with 4. to chooſe another guardian. Reſolved, that it 
devolved upon the Court of Chancery to appoint a guardian. N. 
Lord Kinry, Trin. 1925. Darcy and Lord Holdernefe, 1 Will. Rep. 
| Joy. by way of noe. 3 
a Wil!, Rep,298. 21. The guardian of an infant, who is in the poſſeſſion of an 
Fal. 1725. Jen eftate morigaged which came to the infant, muſt out of the profits 
nings been down the intereſt, and not let it run on to increaſe the per. 
C. a be onal eftate, which poſſibly the guardian may be in expectation 
the guerd:an or g | 
bis executor (in af. BEaft. 1725. Anon. MS. notes. 
e eaſe of his death) 
| Wasdecreed to anſwer 


the intereſ} out of the profits. Per Lord Commiſflaners Jelgh! and Gilbert. 


22. F. S. by his will appointed M. his wife ſole executrix and 
guardian of hls ſon, and adds, If my wife all marry again be- 

 * fore my fon fall attain his age of twenty one years, then and from 
* thenceferth I appoint my brother executor and ſole guardian of ny 
* fon.” M. dies, the ſon being about thineen years of age; and 
the only queſtion was, whether the teftator's brother (who would 
have been gnardian in caſe the wiſe had married before the ſon had 
been twenty-one years of age) ſhould be guardian in this caſe, or 
the next of kin, to whom the inheritance could not deſcend ? Lord 
Chan. King : Here is no limitation to the wife of the guardian- 
ſhip for life. It ſeems the uncle muſt have been gnardian and ex- 


ecutor at the ſame time. I think the uncle cannot be guardian; 
but Raym. 4273. and Lew. 125. cauſe me to doubt; bur a caſe be- 


ing made for the opinion of the court of Common Pleas, the judges 
certified that the uncle could not be guardian, but that the guar- 
dianthip muſt go to the guardian in focage. 1731, Selby and Selby, 
MS. Rep. 5 : 

23. The court cannot appoint guardians in any cafe but ad liten, 


for carrying on ſuits there in behalf of the infant. 20 Mar. 1940. 


Hughes and Science af, in Chan. Vin. Abr. Tit. Guardian and 

Ward, (N. 6.) in a note to Ca. 7. _— | | 

(B) What Ad of a Guardian, with Conſent of the Infant, 
wall bind the Infant. _ 


5 As heir to his father and ſpecial occupant, became inti- 
A. tled to a leaſe for three lives of certain lands in Hamp- 


ire, and being an infant of about ſeventeen years of 


age, B. who was his guardian, or ated as ſuch, in 1727 did, by 
A. s approbation, for 1571. ſign a demiſe of the ſaid lands to the 
plaintiff for twenty-one years, to commence from May 17 zo, at 
which time a leaſe in being would determine, about tix months 
* before 4. would come to age. The money was either paid 
4. positively &> A. himſelf, or to his guardian by his conſent, and the in- 


the money was fant, to ſhew his good-liking of the bargain, witneſſed the deed 
Paid to the in- | | | and 
fant himſelf, but be ſwore he did got receive it. 
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Guardian. 


znd the receipt of the money. B. proving afterwards inſolvery, 

ant having made ſeveral diſadvantages bargains for A. he would 

have ſer aſide this leaſe, and actually demiſed the lands to C. an- 

aher defendant, -who entered upon and evicied the plaintiff and 

wk a crop of corn which the plaintiff had ſowed. The bill againſt 

4. was th make a ne leaſe of the ptemiſſes for twemy- one years, 

or to refund the 1571. fine; and againit C. to have ſatisfaction for 

beer. And it was objected for . That no intereſt paſſed by 

the leaſe of the guardian who was nominal, neither teflamentary 

guardian, nor guardian in facage; and if he had been fo, ſuch 

leaſe could not be obligatory during A.'s nonage, and that there- 

fre the leaſe in point of law was abſolutely void; and althu' A. 

witneſſed the leaks, yer that could not bind him any more than it 

he had really executed it, which he might have avoided at his 

coming to age. King, Chancellor: Infants have no privilege to 

cheat men. This leaſe was made with the conſent and approba- 

ton of A. the infant, who was above the age of diſcretion, and 

knew what he was doing, and it's certain his conſenting to the 

kaſe was the only inducement the plaintiff could have to rake it 

at ſo large a fine, being he was not to poſſeſs the lands till fix 

months before the determination of the infancy, Cc. and there- 

hre whether ever the money came to A.'s hands or not, he ought 

tb make good the leaſe or 2 the fine ; for otherwiſe the plain- 

if and all other perſons would be defrauded by collufion of an 

nant and his guardian; and fo decreed, that on A. refuſing to 

make a leaſe, he ſhould repay the fine. But as to the crop, his 

Lrdfaip would not meddle about that, becauſe in point of law the | 

aſe was abſolutely null (a). Eaj?. 6 Ges. 2. Evroy and Nicholas (a) N. B. Tit. 

n af, MS. Rep. | 1 | Attorney Cene- 

h ral, in his argu- 

| ment cited this 

a'e: A. tenant in tail, wanting to mortgage his eſtate. B his ſon and heir, being an infant of about 

lasen years uld, ſol ie ted the loan of the money, and a mortgage was made without acquainting tune 

rongages af the intiil. Upon A. s death, B. ſet up the intail againſt the mo1tgayee ; but Equity 

"Ta the cllate-tail with the mortgage, becauſe of the fraud which the inf. nt nad been guilty of. 


C) Guardian, in what Caſe chargeable ;—and how 
compellable to account. 


i. AA Receiver appointed by the guardians of an infant, with a 
X falary, is but a ſervant to the guardians, and as they had 
kficient authority to employ him, fo they had the fame power t 
liſcharge him, and allow his accom pts ; and he having accounted 
Kh them, ſhall not be obliged to account again with the inſane 
Fen he comes of age; but the infant is at liberty to require a 
Ul account of the guardians ; and if the ſervant they employed 
as embezzled any money, the guardians muſt xay” th it to the 
kant. Trin. 1720. Clavering's Caſe, Prec. in Chan. 5 35. 
2. Tho' the infant him/elf cannot bring account againſt his guar- 
un till he comes of age, yet a third perſon may bring a bill fo: 
n account againſt the guardian, even during the minority of the 
ant. Per Tos Commiſſioner 7e4yll, Hil. 1722. in the caſe of 
ye and Courteſs of Shafiſbury, 2 Will. Rep. 119, 120. 


Vide Tit. Wards, P. 754. 


CAP. 


© & Þ San | 
Hearing and Rehearing, 


Thick oy _ (B) Caſes relating io Rehearmg. 


Cor* divided in (4) Caſes relating to Hearing, as what may be read, &e. 


read a decree 

_ 1 | 
a former | 

hs Dae (A) Caſes relating to Hearing, as what may be read, &c 
R | 

be read. "Mich. 1730. The Biſhop of Hereford v. Cooper et al et econt', Bab. 191. 


Pr. in Ch 1. A T the hearing it was objected by defendant B. That 7. 
* Ls Ly who was a neceſſary defendant, was not brought to hear 
Fel. Abe. Eg. ing. Plaintiff ſhewed he had proſecuted him to a ſequeſirati- 
73 Ce. 17. S. C. and therefore might go on. Defendant anfivered, that the affida 
t nt fo fully vit on which the proceſs of ſequeſtration was founded was inſu 
1 ficient ; and upon reading of it, it appeared that the ſubpena wa 
and without a left at a place where J. S. had only lodged once, and that aboy, 
neceſſary party, two years before the ſervice. Cur held it not ſufficient ſervice t 
be _ beyoad go on againſt the other defendant alone, unleſs the plaintiff would 
— es if de conſent to ſtand in the place of J. S. to all purpoſes, which he m 
ov. doing, the cauſe went off f f parties. Mich. 1699. Park 
he migtt come doing, the cauſe went off for want of parties. Mich 699. Parke 
before the depu- and Blackbourne, MS. Rep. | 
ty on the account. 8 | 
Bus. Rep in Scace” 200. 


Depolitionsin 2. Lord Keep. Wright declared, that where on a bill brough 

the eriginatcaule by A. againſt B. C. and P. et af, the defendants had examine 

be bead in the ſome witneſſes, that B (being now plaintiff,) may read thoſe de 

croſs caufe, de- poſitions againſt J. or any of the defendants in the ir cauſe 

caufe the point Mach. 1704. Barſtow and Palmes. Prec. in Chan. 233. 

— * 4. Where plaintiff in his bill ſet forth that letters of admin 

7: :fne in ſtration were granted to him, as by the ſame, ready to be produced 

not in iſſue in = 

the eriginal may appear, and this not denied by the defendant's anſwer, the let 

eauſe. Mich. ters of adminiſtration may be read in court without examining 

1732 Chriftien them. Hil. 8 Ann. Brown and Pitman, Gilb. Eg. Rep. 75. 

i Scacc', Buanb, 5. A bond for performance of articles, % cancelled, was mad 

321. an exh ibit, and allowed (at the hearing) as evidence to prove t 
execution of the articles, the limitation being inſerted and recite 
in the condition of the bond. Hil. 12 Geo. 1. Anon. Gitb. Eq. R-. 
183. 5 | 5 „ 
F. After the bill and anſwer came in, and replication filed, ſer en 
ral witneſſes were examined, and their depoſitions taken; the 
the plaintiff moved to withdraw his replication, and took exce} 
tions to the anſwer, and got a ſecond anſwer ; and then repliet 
and examined other witneſſes, and on the hearing would re 
other depoſitions ; but the other fide inſiſting they could not 
read, by reaſon the replication was withdrawn, and ſo taken ui 
out any replication, they were irregular, and ought to be ſu 
preſſed ; which Lord Chancellor ordered accordingly ; for that 
was ſaid, they ſhould have examined them anew 2 the ſecor 
anſwer came in, and replication filed, or have moved the court 


has 
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had liberty to make uſe of them at the hearing. Fofl. 1714. 

rews and Brown (a), Prec. in Chan. 386. (a) 1 Fel. Ae. 
6. Where a witneſs is examined who at that time is diſintereſt- ee OS. 
but afterwards becomes intereſted, and plaintiff in the cauſe, 5. pv. 

x depoſitions may be read at the hearing. Cos er Lord Chan- 


or. - Mick. 1715, Geſ and Tracy. 1 Will. Rep. 289. ck _ 


| clared per Car", 
at if 2 cauſe is brought to hearing, and there is an * er for want of parties, and the court lets 
he cauſe ſtand over with liberty for the plaintiff to a party; if that paity is @ material defend- 
| and concerned in intere/t, the depoſitions taken before cannot be read againſt this defendant, be 
| * a party when iſſue was joined, and the commiſſion executed. [The reporter fays, © . 
en what method to take, ſince they cannot examine de novs, becauſe publicatioa was paſſed be- 
— Mich. 1931, Niblett v. Damiel, unh. 310. | 


7. A bill was brought by the deviſee of lands to perpetuate the 

eflimony of a will, and to eftabliſh the will. His 1 diſmiſſ- 

d the bill with cofts, declaring, that this cauſe being only for 

rpetuating the teſtimony, ought not to have been ſer down for 

aring. Trin. 1723. Hall and Hoddeſdon, 2 Will. Rep. 162. Os 

$8. The depoſitions of a perſon who was made a defendant, and Upon 2 trial of 

out, and examined as a witneſs, were ordered to be read; A iſſue by the 

xd the caſe of Coke and Gaugh was cited. where it was ſo done. 2 1 

n King C. ſaid, he would not do it till he ſaw that caſe, and — of a = | 

ad he had no great reverence for the rule, but if it be a rule, he nek — — | 

1 r | oy 1072 70 

uft purſue it. Trin. 1725. Stephens and Craven, Selec Caſes in 9 * 

„ | out any evidence 
| | | „ | of his being dead, 

refuſed. Freut. if proper ſearches or enquiry had been made, and no account could be tiven 

im. Mich. 5 Gee. 1. Benſ:# and Clive, is Scace, 1 Str. 920. | 

9. All depoſitions taken in a cauſe, but nat read at the hearing, 

ay be read at the rehearing ; and this is the conſtant practice of 

e court. But in appeals to the lords, nothing is read but what 

read below. Trin. 11 Geo. 1. 1725. in the caſe of Chriſt- 

rand C/rifimas, Select Caſes in Chan. 21. 


Tide Tit. Evidence and Witneſſes, (B) P 413. (D) P.417.) 
(B) Caſes relating to Rehearing (b). V. (A) 
N: proofs to be read at a rehearing that were not read a ©? "—_ 


the firſt hearing. Feb. 1706 or 1726. Williams and Lane, 

mn. Abr. Tit. Rehearing, Ca. 5. 5 

2. Upon the plaintiff's petitioning to re hear, the cauſe is open 

to the whole and every part of it, with reſpect to the defendant ; 

ile, in reſpec to the plaintiff, it is only open as to thoſe parts 

it complained of in the petition. Per Cowper C. in Caſu Raw- 

rand Powell, 1 Will. Rep. 300. 5 

3. A decree nifi by default, was afterwards made abſolute by 

fault ; the court refuſed to rehear the cauſe, becauſe the coſts 

vn the firſt decree ni were not paid, for the party cannot ſhe v 

iſe againſt a decree nif by default, unleſs he pays the cofts of 

hearing niſi. Per Macclesfield C. Mich. 9 Geo. Hoyle and Hoyle, 

ſin. Abr. 266. pl. 17. 1 5 | 

lt is in the diſcretion of the court whether or no they will grant | 
hearing (c). Per Lord Chan. Macclesfield, Trin. 1724. in Caſu (c) And it is 

ls and Banks, 3 Will. Rep. 8. 35 equally fo whe- 
5. On a new bill to carry a decree into execution, the court may —. "ag 2 
y and alter what is thought proper, but on a rehearing no fur- o. 51d. 

than the petition extends; but if the petition be againſt the 


in general, tho' particular reaſons are given, the whole is 
PL. open ; 


3 but otherwiſe it is if the petition be only againſt one or tw. 
particulars May 3, 1725. G r and Colchieſter, Sele Caſes 
1 
6. The rule of court is, that on a rehearing only ſo much of th 
caſe is open as is petitioned againſt ; and if all do not petitio 
only to the petitioners it is open. Trin. 1725. Hayward and Coll, 
Select Caſes in Chan. 24. | 
7. In the caſe of Mr. On/fow, the preſent ſpeaker of the Hou; 
Commons, the court, on the circumſtances of the caſe, and the de 
cree not being inrolled, refuſed to diſcharge an order for a rehea 
ing, tho' at the diftance of above twenty-four years. By Lor 
King the laſt ſeal after Hil. term 1732, 3 Will. Rep. 8. by Way « 
note. | 
8. An agreement was ſigned by the parties, and by conſent mad 
an order ot court, to ſubmit to ſuch decree as the court ſhyy! 
make, and neither party to bring an appeal; yet the cauſe u- 
allowed to be reheard. Per Lord Chan. Talbot, Hil. 1733. By 
and Fawcett, 3 Will. Rep. 242. 
9. No rehearing to be granted for the future, unleſs applied {ll 
within fix months after pronouncing the decree. Per Cur. Mi: 
1731, in the caſe of Drake and Hopkins, in Scacc, Bunb. Rep. 309 


* 4 „ . 


CEE 1 

— oo. 
(A) I what Caſes an Heir ſhall be charged, and wi 
will be a Charge (a) on the real Eſtate, &c. in | 


. 17 Hands; — How an Heir is favoured in general; 
* Mere he ſhall have the Aid of the 22 Eſtate . 
e ſhall have 1 


1% ide (c) Eaſe of the real (b);— And where 
88 Surplus, &c. . 
(B) Where the Words Heirs of the Body are only Deſign 
tio Perſonæ. YT 
(C) Heir and Executor. 
(D) Of an implied and reſulting Truſt for the Benefit 
T 1 %%% ͤ ù́YVUÄU 
(E) What fhall be Aſſets in the Hands of the Heir. 
(F) Miere unreaſonable Bargains are abtained In 
Heirs, in what Caſes they are relieved. 


ol (A) In what Caſes an Heir ſhall be charged, and «Wh 
| (c) FideTit9o %% be a Charge (c) on the real Eſtate, &c. in 
. nbd Hands ;—Fow an Heir is favoured in general; 
Heir is Nomn There he ſpall have the Aid of the perſonal Eſtate 
and the fame Laſe of the real (d); — And where he ſpall have | 
with the word Surptus, Kc. | me | | 


Heirs, Cro. | . ; 
Elia. 313. Ca. 1. Rel. Ar. 626 —The words heir and heir male are N:rina Collecttva, and ind 


all the hcirs of the deviſee. Per Raymend, Ch. J. M. 13 Gee. 1. Fra. Rep. 131. (4 Vide | 

P: 506. | | . : | | 

2 Freem. Rep, 1, A Deviſes an eſtate to Turner and his heirs, upon truſt i 

s 8. 5 %% £4: he ſhonld convey it to ſuch of tlie relations of the teff 
m 9.7. . . . 

r UT as he ſhould think beſt, and moſt reputable for his family. A. 

„„ ” W112 


Heir. 
vichout iſſue, and the heir at law, who was the teſtator's brother, 
refers a bill againft the defendant to have him convey the eſtate 
o him. It was in proof on the defendant's part, that the teſtatot 
tfore the making of his will did ſeveral times declare that the 
dbintiff was an ill huſband, would ſpend his eflate if he ſhould 
ave it to him, and ſeveral other expreſſions, ſhewing the diſlike 
of the teſtator to the Rn But per Cur, there being nothing 
_ againſt the plaintiff of any miſbehaviour ſince the teſla- 
s deceaſe, this court will judge it moſt reputable for the —_— 
hat the heir at law ſhould have it; and as for the diſcourſes which 


aurſes, it cannot be denied but if the truſtee would give it him, 
he was not diſabled to take it. Trin. 1694, Clirke and Turner, MS. 


Rep 


went of his debts. Decreed that the heir ſhould pay the debrs by 
fch a time, or in default thereof the real eſtate to be fold, and 


niſſes ſhall be affected, for the covenant to pay the money makes 
xa perſonal debt, and the real eftate Mall never be put in average 


** th the perſonal. 1706, Warner and Hayes, 4 Vin. Abr. 468. fl. 9 


| his debts ſhall be paid out of his perſonal eſſate; and if that 
not ſufficient, then the legatees to abate in proportion. The 
peſtion was, whether the mortgage ſhould be paid out of the 
erſonal eftate, ſo as to diſappoint the legatees, there not being 
uficient to pay both, Cc. Per his honour lt is a rule in this court 
hat a Heres fafus as well as natus, all have aid of the per ſonal 
late, but not 19 diſappoint legatees ; and therefore, if the Heir or 
viſee does exhauſt the perſonal eſtate, as they may at law, this 
re will turn the legatees upon the land, &c. But this caſe turns 


tiling his debts ſhould be paid out of his perſonal eftate, and if that 
Al Hort, then the legatees ſhould abate in prop tion, ſeems primd 
rie to import no more than the lav ſays, and fo are to be conſi- 
fied as ſurpluſage ; yer it holds up-m conſideration that theſe 
rds do really import more; for if the perſonal eflate nas ex- 
uſed by the devi ſee to pay the mortgage, as it might at law, the le- 
tees ſhould come upon the land without any abatement ; but 
e the teftator ſays they ſhould abate in proportion, and conſe- 


ll; wherefore /e debt upon the mortgage is to be computed anny ff 
ther debts of the teftator, and the ſurplus only to be divided among ft 
legatees. Mich. 4 Ges. 2. Reeves and Herne, 4 Vin. Abr. 457. 
2. . ; 2040 

ſ. A. conveyed all his lundt, in trult for payment of his debrs and 
cies, and by his will dew jod all Hi, þ-r ſonal eflate to His wiſe, yet 


nc and CHicheſter, Fin. Avr, Tit. Charge, (E) Ca. 10. 


pere before the making of the will, thoſe were all at an end by 
the making of the will, and that notwithſlanding all thoſe diſ- 


4 4. by will /ubjefed both his real and per ſonal eflate to the pay 


lderty given to the heir to ſue for the perſonal eftate (a). 23 Fe- (a) cem o 
huary 1705, Stydolph and Langham (6), 14 Vin. Abr. 28 pl. 16. base been fo de- 

3. An eftate being conſiderably mortgaged, was deviſed to A. and _ 1 
feral ſpecifick legacies were left to others. The ſurplus is nt ſuſſi- (6) 4 Vin, Abr. 
dent to diſchaurge the debt. All the ſpecifick legatces ſhall contribute 468. pl. g. S. C. 
wards the diſcharging the mortgage, before the mortgaged pre *. 


4. A. ſeiſed in fee makes a mortgage, and then deviſes the lands 
B. and gives ſeveral money lezacies to C. D. c. and wills, that 


pon the particular wording of the will; and tho' the teftator, 


ently to give them a remedy upon the land is to contradict the 


perſonal eſtate thall conte in aid of the real. February 1717, 
6. A. 


Heir. 
6. A. by will gave lands to J. S. and having, after his w 
made, purchaſed other lands, he on his death-bed deſired B. his h 
at law, by no means not to hinder his nephew F. S. from enjoyi 
the new-purchaſed lands, tho' he had not by any writing declare 
the truſt for J. S. Z. ſuffers J. S. to enjoy the lands eleven yea 

and pretends he thought the after-purchaſed lands had paſled b 

the will. Coroper C. decreed that this was out of the ſtatute 
frauds, and that B. letting J. S. enjoy it fo long, was an execut 
on of the truſt, and ſo out of the ſtatute ; and though no exprelii 
fraud was proved againſt B. (as was in the caſe of Leifter and Io 
croft in Dom Proc.) yet the poſſeſſion for eleven years was a fron 
preſumption that he ſuffered ir as an execution of the teftaror's Ml 
2 Mich. 7 Ann. Harris and Horæwell, Gilb. Eg. Rep. 1. 

oug. 30. 4 

Pree. in Chan. 7. A ſeme purchaſed a church leaſe to her and her heirs, Mt 

19 three lives, and dies, leaving an infant daughter. Two of. 

* 1711, hives die, the 1 renews the leaſe, and then the infant dil 

Conrp. 94s This new leaſe is a new acquiſition, and veſted in the daughter Wl 

76. a purchaſer, and ſhall go to the heirs of the part of the ſathe 

» Term. Rep. this renewal by the archbiſhop being gracious and ſpontaneous, ar 

= Rep, 10 like a copylold, for there the lord is only a truſtee for the he 

272. and is bound to admit him, tho' the lord be the original grant 
3 Term. Rep. 91 · yet it is only in virtue of the truſt repoſed in him by the law | 

that purpoſe ; and decreed accordingly per his honour ; an1 Lo 
Harcourt was of the ſame opinion. Hil. 9 Ann. Man and Li 
Gils. Eg. Rep. 77. 1 
8. It was agreed by the court and all the bar, that the cat 
wherein the perſonal eſtate has ever been applied in eaſe and ex 
neration of the real, are only where there was no expreſs exem 
tion of the perſonal eſtate ; for, if a deviſe be of ſuch lands to 
ſold for the payment of debts and legacies, and then the teſta 
ſays, I will that my per ſonal eſtate ſhall not fland charged on, or, 
liable thereunto; or, if the deviſe be for ſale of lands for payme 
of debts in general, and he afterwards deviſes all the reit at 
reſidue of his perſonal eſtate, having already made proviſion f 
the payment of his debts and legacies out of his real eſtate, or 
of ſuch particular lands, Ec. or ſuch like clauſes, in ſuch caſes t 
real eſtate, ſo ſubjected, ſhall not be exonerated by the perſo 

(a) Cites te (Ca. Mich. 9 Ann. in Caſu Hall and Brooker, Gilb. Eq. Rep. 

cele of Lady 74. 77. | oe | 

Gainfi oraugh's | 

aud one 7 arway, and ſeveral cthers. bid. 8 

See Lady Gainſ- 9. Bill to have a ſpecifick performance of an agreement 0 

berough's # "gh 2 of lands againſt the heir and executors of A. to uh 

| _— and lands were deviſed for payment of debts. Croſs bill by the! 

Alec Il n Dom. againſt the executors to account for the perſonal eſtate of the te 

| Frec',, Chriſt's tor, to come in aid of the real eſtate, deviſed to be ſold for pa 
_ _— ment of debts. The teſtator deviſed particular lands to his exec 

u al, both tors, to be ſold for payment of all his proper debts, and mal 

;n Canc', Jer p. A. and B. executors. Decreed that the executors account fort 

Cowper C. cited perſonal eſtate of the teflator, for that is liable to payment 

for the heir at debts in aid of the real eſtate ; and ſince the perſonal eſtate is 

> — ſufficient to pay off the deb's and mortgage, the lands mult 
are no negative ſold to pay the reſidue of the debts, and the ſurplus of the mo! 

words in the raiſed by the ſale, after the debts paid, to go to the heir. Per H 


will, an expreſs cht, C. Mick. 12 Ann. Gale and Crofts et al, 4 Vin. br. 4 
deviſe of all the = i; 

perſonal eſt.te II. tl. 

to tae executors does not exempt the perſonal eſtate ſrom payment of the teſtator's debts, tho! 

be „ der iſe of !aads fo: ; a5 meat of debts. J,. 


Heir. | 
10. Bill by the heir at law againſt the executors, to have an 
xcount of the perſonal eftate of the teſtator, and that it might be 
pplied in exoneration of the real eftate deviſed to truftees to be 
ald for paymem of debts and legacies. The caſe was, Waiſe de- 
iſed ſeveral lands to truflees to be fold for payment of his debts and 
hpacies, and deviſes all the refidue of Nis perſonal eflate to his wife, 
und gives her alſo 600). out of the money to be raiſed by ſale of the 
ref eftate, and makes her executrix. Harcourt, C. ſaid here is not 
y a deviſe over of the reſidue of his perſonal eftate to his exe- 
curix, but he gives her further the ſum of 600/. out of the real 
care, ſo that he did not think the reſidue of his perſonal eſtate 
ffficient for her, but gave her 600/. out of his real eſtate, which is 
the ſtrongeſt preſumption imaginable of the intent of the teſtator, 
that his wife ſhould have the reſidue of his perſonal eſtate; and 
this makes it differ from the caſe of Garroway and Chriſts Hoſpital, 
for there was no deviſe unto his executors out of his real eſtate. 
Fill diſmiſſed guoad account of the perſonal eſtate. Mich. 12 Ann. 
Waiſe and Whitfield, 8 Vin. Abr. 437. pl. 19. 
11. Plaintiff's bill was to have an account of the perſonal eſtate 
J. S. the defendant's teſtatrix, and a ſatisfaction thereout for 
pol. and alſo to have an account of the rents, &c. of the eſtate 
n queſtion, from the death of J. S. and onthe anſwer and proofs, 
he caſe appeared to be this: B. the plaintiff's grandmother, and 
nother wha S. being ſeiſed in fee of the eſtate in 33 and 
plſeſſed of a perſonal eftate of about 2000l. value, died inteſtate, 
whoſe death the real eſtate came equally between them, as 
zext of kin. Plaintiff being in an ill ſtate of health, and intend- 
N to go to Montpellier for the recovery thereof, releaſes and con- 
s her moiety of the ſaid eſtate to her aunt and her heirs, in 
baſideration of 4oo/. ſecured to her by her aunt's bond; but on her 
ing abroad ſhe leaves this bond with her aunt. Afterwards J. S. 
he aunt, by leaſe and releaſe, conveyed the land to C. to the uſe 
f him, his executors or adminiftrators, for ninety-nine years, if 
de and the plaintiff her niece, or either of them, ſhould ſo long 
e, remainder to the uſe of herſelf and her heirs; and then de- 
res the truſt of the term to be that ſhe the ſaid . S. ſhould re- 
ve the rents and profits thereof for ſo many years of the term 
$ ſhe ſhould live; proviſo, that if J. S. her executors or admini- 
tors, ſhould pay the plaintiff 400. then the term was to be 
id. And the ſame day FJ. S. made her will, and deviſes to 
e plaintiff goo/. and therein mentioning it to be the ſame ſum of 
ol. ſecured to her by bond, and like:vile by indeature of releaſe, 
ring even date with the will. And after by another clauſe in 
will, ſhe deviſes the eftate to defendant H. (her ſon and heir ) 
ad the heirs of his body, after the death of the plaintiff, with 


very of this eſtate, and limits the uſes to himſelf and his heirs. 
I now plaintiff brought her bill as before mentioned, and II. 
ught a croſs bill to be let into a redemption of the term upon 
ment of the 400l. and intereſt. And the queſtion was, whether 
e plaintiff was to have this eſtate for life by virtue of the deviſe 
her for life by implication,” or w kether that clauſe meant only 
continue it as a ſecurity to her for the 4ool. and intereſt? The 
anriff read one nel, to prove that . S. declared the ſhould 
ne the eſtate for life. It was inſiſted for H. that upon the cir- 
mſtances of this caſe, it might be reaſonably intended no other 
than what the plaintiff had before by the term; that as that 
for life, it was natural and reuſonable not to give away [the 
| | ellate 


nainder over, and died. The defendant H. enters and ſuffers a 


SS 


eſtate till after her death; that as the term was redeemable ſo 
muſt this eſtate too, becauſe it might be intended no other, and 
therefore no ſuch neceſſary implication of an abſolcte eſtate for 
life, as is allowed of in the books of law, to the diſheriſon «if the 
heir. Lord Chancellor was of the ſame opinion; and eſpecialy for 
this laſt reaſon, that here was no neceary implication ; an! ere. 
_ fore decreed the plaintiff her 400l. and 5.49. 3 and difinii” er 
bill as to the account of the rents and profits, but wwithovt cos, ſor 
the colour ſhe had to make ſuch demand. Eaft. 1714, Boutc!! and 
' Mohun, Tildenet al, Prec. in Chan. 381. 
Gil. Eq. Rep. 12. An heir at law cannot be diſinherited but by a neceſſary im- 
bw. plication. Fer Lord Chance!hr, Mich. 1716, in the cafe of $;rp. 
fin and Hernſby, Prec. in Chan. 440. 
13. A. directed his debts, legacies and funerals, to be paid 
out of the rents of his real eſtate, and that his executors ſhonid 
receive the rents until kis nephew ſhould attain his age of wren; 
one years, and then to pay the relidue of the rents to him; and 
afterwards deviſes all the reſidue of his perſonal eſtate, Ire un 
bequeathed, to his nephew, 'The nephew dies an infant, and Cor 
fer, C. decreed the perfonal eflate, in the firſt place, to be ſ het 
3 to the debts, Ec. for that there was no expreſs clanſe io exerpr I 
Ger. E. perſonal eflate (a), and that has always been the diſſinc“ ion n this 
Rep. 72, Hall court. —If the per ſonal efate had Leen dcr ſed to a firarger, his L:rd 
_— held it might have had another c:ni1deration from the mean 
ich. g Ann. + o | | | | 
ing of the words before unbegueat led. but here he thought ii could 
(5) Gi!6. Eg. Rep. not. Hil. 1717, Deke and Sm. (b), Prec. in Chan. 456. 


128, S. C. en 10 
tidem Herbert, N 3 | 

with Ire. in Chan.—2 Vern. 140, S. C ſays, Lord Chanceiir ſaid if the reſidue of the perſoral e 
Hite wnbegreatied nad been deviſed rs a flranger, or to 2 t. ird perion, he ſhould have had it exem; 
from debts; but the deviſe cf the ſvrptus of the land and of the perſora! eſtate beirg to e and th 
Same per ſen, he thought the ſurplus of Be pe rſonal eſtate vas nut intended to be deviſed to the: 
fte exempt from payment of debts. 1bid. Giib. Canc. 314. 8. C. | 


14. J. S. being ſeiſed in fee, deviſes his lands to his tro execu 
tors, (who vere no relations to hin:) and their heirs, in truj? to 
ſold by them or the ſurvivor of them, for the beſt price, and ui 

the money to pay his debts, legacies and funerals, fo far as i 
fame will extend; and (int' al) he gives gol. to 7 ane Siyles, an 
10l. to Eliz. S. (who were his couſins and coheirs) and 1007. tot! 
children of one of his executors, but nothing to his executors. Ti 
ſurplus ariſing by the ſale being 500d. the quellion was, u heth? 

it ſhould ga to the executors or to the heirs ar law, who brov gle 
bill againſt the executors for an account of the ſurplns ; and toil - 
the executors it was objected, that here were expreſs legacies g, 
to the coheirs, which implied that they would have no mel 
and the caſe of Crompton and North, Chan. Rep. 196, was cited 
a caſe in point. But Coreper, C. decreed the executors to ac hn 
la) +4 u os ior the ſurplus to the heirs at law (a). Hi. 1717, Stare a 
in cales Of this ks I. . 1 
F Will. Rep. 390. - 
cumti ances muſt ; | . | = 4 
21verin;, and his Lerdſiip obſerved that the chief object ion war, that here are expreſs ler ace ci 
to tie heir at law, and none to the executors; but per his Lord/bip, the will being that the cn! 
n ould ſell the eſtate for the beſt price, c. this clauſe need rot to haue been put in, if thode, 
were intended to de owners. Suprofing the perſonal eſtate hed been lufficie nt to have paid i. dd 
and that there had been no need of any ſale, ſureiy the deviſtet ſhould not ha ve gone ava te 
eſtate (rom the heirs at law. It is material alſo that the truſtees are to pfl the money in pet 
of debts. c. by which is implied the whole money; and t'zat ſhevs it was net defigned oe 
neficial truſt. Deviſing the eſtate, and power cf fale to the ſurvivor, ie > Farther argunncrt © 
being rather a truſt than an ownerſhip, aad that the truſt was intended to ic] the cſtate. fr = 
Chance:lor, ibid. 3gt, who, for theſe reaſons, decrecd as above. 


15 


* 
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- 15: J. S. having five ſons and two daughters, made his will, 
which begins thus, wiz. As to my eftate I diſpoſe of it in manner fol- 
hwing ; and then he gives ſeveral ſpecifick legacies to his children 
and deviſes his lands to his eldeft ſon C. (the defendant) and to the 
heirs male of his body, remainder to his ſecond ſon in tail male, and 
ſo on to his other three ſons in tail male ſucceſſively. He alſo 
deviſes ſeveral debits and chattel intereſts to his eldeft ſon C. and then 
he gives 1500l. apiece to his twwo daughters payable at tauenty one years 
of age or day of marriage, to be paid by his ſaid fon C. and makes 

im ſole executor. The queſtion was, if the real eſtate expreſsly 
deviſed to C. in tail, with remainders over in tail male to his other 
ſons, is chargeable with this portion of 1 500/. deviſed to the plain- 
titf ; the ſame being directed by the will to be paid by his fon C. 
the firſt deviſee in tail, and executor ? For plaintiff was cited 
Cloudefley and Pelham, in Chan. 1686. The deviſe there was to 
iru/iees in tail, yet the court held that the lands were chargeable 
with payment of debts implicitly by that will. Lord Chan. Cow- 
fer ſaid, this was a very doubtful caſe. The lands are ſettled b 
this will upon the teſtator's ſons ſucceſſively in tail male, which 
makes it very different from the caſe of a deviſe in ſee. That 
caſes of this nature have been carried very far already in this court. 
to charge land by implication, out of an inclination in the court to 
make every part of the will take effect, and if there be precedenrs 
ſufficient ro warrant a charge upon lands ſettled, and intail by the 
will, his Lord/hip ſaid he ſhould be willing to do it now out of the 
ſame inclination. The lands are not dire&ly and abſolutely given 
to the defendant, who is directed by the will to pay the 1500/. to 
the plaintiff, but only ſub modo, with limitations over to the other 
ſons in tail male ſuccellively. Suppoſe the defendant had died 
without Hlue before the 1500/. had become payable, would this 
1500/. be a charge upon the eſtate-tail of the ſecond ſon, who is 
next in remainder ? His Lordi. p ſaid, he would take time to con- 
lider of the caſe, and in the mean while the maſter to take an ac- 
count of the perſonal eſtate of the teſtator, and make an eſtimate 
of the quantum thereof at the time of making the will, for that 
may give ſome light to find out the meaning of the teſtator. Ir 


might then be ſufficient to ſatisfy all debts and legacies, rho' ſince 


it may be inſufficient by ſubſequent loſies or accidents. Curia ad- 
viſare vult. Mich. 3 Geo. Lord Henry Pawlet et Ux' and Parry, 
4 Vin. Abr. 461. pl. 16. 5 2 | 
16. 4 to all my worldly eftate I give and diſpoſe thererf in manner Lord Chancell:s + 
following ; and then the teflator gives ſeveral pecuniary legacies, and obſer. ed. that it 


. 2 : R . was certainly 
jeveral annuities for lives, to be paid by his. executor, and then he the iatent ol the 


deviſes all the reſt and refidue of his goods and ckattels, and eftate, to teſtat t, that the 
kis nephery Middleton, (the defcndaat and heir at law to the teſta- annuities ard le- 
tor) and makes him ſole executor. The will was duly executed 8<ies ſaould be 


| id, and aid; 
according to the ſtatute of frauds. (Note; there was an expreſs 3 . 


deviſe in the will to a relation of the teſtator.) The queſtion was, our to ſupport 
if the real eftate be chargeable with the legacies and annuities in the plain and 
default of the perſonal eſtate? And Cocuper C. was of opinion, that mw — 4 
| | | | | | ceitain from the 
hole ſrame of the will, that the teſtator meant to diſyoſe of all his eſtate bath rye! and pern, 
'or inthe begining of the will te ſays, as ts all tis <y:1 id y eſtate, &c. Then corne+ Nail the cauie, 
6! the reſi and reſidue, &c, Now the words [re# aad due] in this place may i arc ſome ſtrei⸗ 
la d upon them, arid ſeem to refer to the introductive clauſe in the will, (as fo ail Pig 4 iat, 
dec.) which certainly extind to lands in a will, end will bear x larger conſtrection by reference to 
te firſt (lauſe. by which he in' imates, that he intended to d:ſpoſe of alt his eltate, both real ard 
prion), b, his will; aud therefore hits L. «14 was of . jon, aud Cccreed as above. bid. 


Vor. II. 5 | by 


. ol 


y the deviſe of all the re and refidue of his , chattels and eflate. 
by his . as 4 paſs to 1 executor, and that he takes by GS 
and not by deſcent as heir at law; and that the lands fo deviſed to 
him are chargeable with the niary lagacies and annuities, 
when the perſonal eftate falls thort to ſatisfy the ſame ; and de- 
creed * Mich. 3 Geo. Awbrey and Middkton, 4 Vin. Abr. 
460. pl. 15. | | 

17. J. S. being ſeiſed of lands in fee, in conſideration of 3oo!. by 
leaſe and releaſe conyeyed the ſame to R. in fee, with a covenant 
for quiet poſſeſſion, and alſo that they were free from incum- 
| brances. In the releaſe there was a proviſo, that if J. S. his heirs 

or aſſigns, ſhould, upon Michae/mas-day 1702, or any other Mi- 

chaehnas-day, pay the faid 3ool. with the rents and arrears which 

ſhould grow due for the ſame, it ſhould be lawful for him, his 
| heirs and aſſigns, to enter; but there was no covenant for pay- 
ment of the 3ool. J. 8. continued in poſſeſſion, and paid the intereſt 
to R. as it became due. Afterwards J. S. upon his marriage, ſet- 
tled theſe lands on his wife, and the iſſue of that marriage, and 
covenanted, that it was free from all incumbrances, except R.'s 
mortgage. Afterwards J. S. made his will, and thereby pave 
ſeveral legacies ; and all the reſt of his goods and chattels he gave 
to his wite and daughter, whom he made his executrixes, and ap- 
pointed them to pay his debits. J. S. died; leaving the ſaid 
_ daughter who was his only child, who, dying within age, plain- 

tiff became heir at law to J. S. and braught his bill againſt J. S.; 
widow to have his perſonal eſtate (which amounted to 600. be- 

fides the legacies) applied in exoneration of the ſaid land. Cow 
fer C. was clearly of opinion, that the land was canveyed by J. S. 

His Lordſhip to R. as a mortgage, becauſe J. S. had by the proviſo reſerycd 10 

24. yu F 3 himſelf, his heirs or aſſigns, a power of redeeming, and had up- 

ix on his marriage ſettled the lands as his own, and in the marriage 
pay his debts, is deed called the land conveyed to R. a mortgage; and he was of 

2 proof tnat he opinion, that the rent and arrears expreſſed in the proviſo, ſigniſied 

ceiigned them to the intereſt of the zool. and ſaid, that the word (rea) taken in its 
abacraton of largeſt ſenſe, was not improperly uſed to denote intereſt. Decreed 
exoneration of largeſt ſenſe, was not improperly uſed to denate intereſt. ee 
the inheritance, that the perſonal eſtate ſhould be applied to the exoneration of the 
ſor the redemp- real. Mich. 4 Geo. Powwel and Price, 4 Vin. Abr. 468. pl. 12. Mr. 

2 en be Viner ſays, ſeveral precedents were cited, where only real eftates 

power by he were charged. and yet the > porn eſtates given to others had been 

2 wt applied to the diſcharge of the real. — 

o' peiiona ; | 7 | | 

2 elles i not diſcharged by its being given to the beir at law, becauſe it was given to her jointly with 

the wiſe, upon Which re aſon he ſeems to found this decrec. [bid. „ | 
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18. Land was given to A. and B. þ long as they lived jointly tige. 
ther, the remainder to the right heirs of him that died firſt, A. dies; 
the heir of A. ſhall have the lands by deſcent; and yet the re: 
mainder did not veſt during the life of A. for the death of A. mul 

' precede the remainder. Per Sir F. Jekyll, Mich. 5. 1 Lucas's Rep. 
421. who cited Ca. Lite. 378. 6. . „„ 

19. The lav of England in ſuits againſt heirs, imitares the civil 
law ; where an heir ſued hy a bond creditor is ſued as for his oun 
debt in the debet and detinet, and is prima facie ſuppoſed to have 
aſſers ; but the heir may diſcharge himſelf, by ſaving, that at the 
time of the writ brought he had no aſtets, or if he has aſſeis de- 
ſcended, way ſhew thoſe aſſets, of which the plaintiff may, if he 
pleaſes, rake judgment; aud in caſe the heir hath aliene wo 
| | | | action 


* 7 w _ * 


acllon brought, though at law 


„ with, I diſpoſe of the ſame as follows: Imprimis, I will that all fat:d moze full, 


my lepacies pad, I give the reſidue of my pe ſonal eftate to my only ſon; 


Te. 
there was no remedy agalnſt him, 
in equity he was reſponſible for the value of the land aliened ; 
be now the heir is —_ liable at law (a) for the value of the aſ- () By . 3 & 
ſets he has aliened. Per Lord Chan. Macclesfield, Hil, 1721, in 4 V. G. M. 
Caſu Coleman and Winch, i Will. Rep. 777. cafe 14. fta.g, 
20. Lord Macclesfield denied it to be a rule, that in all caſes the 
erſanal eſtate is applicable in eaſe of the rea] eſtate ; for he ſaid, 
Fe bal not be ſo applied, if thereby the payment of any legacy 


will be prevented, much leſs where it will deprive the widow of | 
her Bona Faraphernalia (b). Mich, 1721, Tipping and Tipping, (L) So decreed 
1 Will. Rep. 730, 731. . | | by his OP 
21. In all caſes where there is a meaſuring caſt between an ex- i? the calc © 
ecutor and an heir, the latter ſhall in equity have the preference. Johnſen, elan 
Per Macclesfeld C. Trin. 1723, in Caſu Edwards and Lady Warwick, term. ; 
2 Will. Rep. 176. ” 
22. 7 S. ſeiſed in fee as heir of the mother's mother, deviſes 
the lands to truſtees, in truſt to pay ſeveral annuities, and the re- 
ſidue to go to 7. S.'s right heirs of his mother's ſide for ever. The 
heir of the mother's mother's ſide is intitled to the eſtate, and ſur- 
plus of the profits, aſter the annuities paid. Eaft. 1923, Harris | 
and R:/hap of Lincoln (c), 2 Mill. Rep. 135. (c) Vide P. 333. 
23. As touching all ſuch worldly eftate as God has bleſſed me Cz. 4. this cafe 


„* wy j:/1 debts be paid and ſatisfied.” It was argued, that it is a 
zeneral preface to make a general diſpoſition of his real and per- 
Gal eſtate, as is mentioned after in the will; that it is an inde- 
penden: clauſe, and means only an intention of a general diſpoſi- 
tion. He after deviſes his freehold and copyhold eſtate to his ſon 
and his heirs when he comes to twenty-one, paying his wife 100. 
a year for her dower in the mean time. After 100l. per annum to 
his wife for dower, the reſt of the profits to be put out for the be- 
neſit of all his children, but made no proviſion for debts. It was 
inſiſted, that if a man deviſes lands after debts paid, that is a 
charge ; bur decreed, that this was not a charge of debrs upon 
the real eſtate. Trin. ꝙ Geo. 1. 1723, Barton and Wilcacks, 4 Vin. 
Abr. 463. pl. 19. | | | | | | 

24. J. S. begins his will thus: As 10 my 4worldly eflate I di ſpoſe 
4 the ſame as follows : After my debts and legacies paid; and then 
ie gives ſeveral legacies to his daughters; and then ſays, after all 


then he deviſed his fee-Fmple lands to his ſon and his heirs ; and 
if his fon ſhould die without iſſue in the liſe-time of any of his 
daughters; he deviſed his real eſtate to his daughters; and ordered 
ir ereſt to be paid by his executors for the daughters portions, and 
made his ſon and D. executors. 'There is out of the perſonal eſtate a 
ſufficiency to pay the greateſſ part, tho' not all the daughters por- 
tions Lord Chan. Macclesfeld ſaid, as plain words are neceſſary to diſ- 
inherit an Heir, ſo ævords equally plain are Ar f to charge the eſtate of 
an heir ; tor a charge, fo tar as the value of it amounts to, is, pro 
tarto, a diſinberiſon. His Lori obſerved, that it was material 
that the intereſt of the daughters portions was ordered to be paid 
by the executors, without mentioning the heir, and that here was 
not ſuch a deficiency of the perſonal aſſets as to leave the daughters 
definite ; lor which reaſon he Cecreed the rea] eſtate not liable (4). (4) If in this cafe 


; . „ . "7 there had been 

17 avis and Gardiner, 2 Will. Rep. 187. 
Trin. 1723, Davis and 3 E: 19] | | a ant of allets 
for the pavment of the teſt+tor's d bt<, it feems Be Jars wobl have been charts, therewith, by 
virtue ot the words, a/ter r dF ane Irgacies ped Ig. Kc. $0 if the tefiater bad owes 2 cbt. 


1 | | tur 


580 | Heir. | 
| for which his real and leaſehold eſtates were mortgaged, equity would, in this caſe, have cha 
ail this debt on the real eſtate, in order to have iolarged the fucd for the payment of the how, ©) 
as well as debts. Id. 1go, by Way of Note. | 
| (8) Vide the caſe of Ar Barkbam Ryder and Sir Charles Wager, 2 Mill. Rep. 


*{Q 


25. Defendant was executor and deviſee of the real eſtate of M 
The bill was to be paid zol. which plaintiff had lent to M. either 
out of the perſonal eftate, if ſufficient, or if not, then out of the 
real eſtate; for this reaſon, becauſe upon lending of the money the 

title deeds of the real eflate were put into the hands of the Plaintiff, 
and it 4»as ind ſed upon them, that it was agreed that the deeds were 
fo depoſited as a ſecurity for the payment of ſo much money. And the 
court declared the real eflate, in this caſe, charged with the ſaid 

debt. Hil. 1723, Atkinſon and Swift, 4 Vin. Abr. 463. pl. 20. 

26. If a man dies indebted by bond, in which he has bound 
himſelf and his heirs, and leaves real and perſonal aſſets, of each 
enough to pay the bond, and the obligee, as he has an election to 
come _ the real aſſets, does accordingly ſue the heir, and re- 
covers the debt againſt him; yet the heir ſhall recover back the 
m — 3 the executor out of the perſonal eſtate. Lord 
Mace 1 4s opinion, Trin. 1723, 2 Will. Rep. 175. 

27. Ir is a paſitive rule, that where there is any doubt on the 
proofs, a will will not be eftabliſhed againſt an heir without a trial 
; at law. Hil. 10 Geo. 1. Datuſon and Chater, 9 Mod. go. 

Ibid. 286. Angell 28. Upon a bill brought by a deviſee of lands og the heir 
and Brown, S. P. to perpetuate the evidence of the will, the heir anſwer'd and put 
the plaintiff to his proof, and the heir croſs-examined one of the wit- 
neſſes; yet the heir ſhall have his cofts, but it may be reaſonable 
that he ſhould not have coſts where he examined witneſ!es of his 
own. Per Lord Chan. King, Trin. 2725, Bidulph and Bidu!ph, 
2 Will. Rep. 285. ) 1 
29. Lands were deviſed by will for payment of debts. The 
heir at law was a creditor, and oppoſed the will as to part of the 
lands devifed for payment of debts, and which the teſtator had no 
power to deviſe ; yet he was not by this excluded from being let 
into the reſidue of the fund given by the teſtator for payment of 
debts. . Per Lord Chan. King, Trin. 1727, Deg and Deg, 2 Hll. 
Rep. 418. | 55 Z 
30. Altho' a real eflate is made liable to debts, yer it ſhall on'y 
come in aid of the per ſonal, and the perſonal ſhall be fir? appi.cd 
apart. 1727, Nokes and Darby, 11 Vin. Abr. 172. pl. 53. 
31. The real eſtate is expreſsly charged with the payment of 
debts, and the perſonal eſtate is given to the executrix ; adjudged 
that the executrix rakes not the perſonal eſtate to her own uſe, but 
| as executrix ; and that it ſhall be applied to diſcharge the real 
Q Pengelly 8 eſtate, in favour of the heir at law (5). The decree was directed 
8 1 ene to be of the ſurplus of the perſonal efiare after the legacies paid. 
72 or the like Hil. 2 Geo. 2. in Scac', Lucey and Bromley, Titz- Gib. Rep. 41, 42. 
ad been added, | ES 


it might have given ſame cauſe of doubt, but little ſtreſs was laid on the manner of exeating her 
executrix. 157. —-Vide L. 488. C. 3. this work. | | | 


( Vide the caſe. 32. Heres natus or fans (c) may have the perſonal eſtate ap- 
ol Reeves and plied in exoneration of the real; but not a remainder man; for 
Herne, F. 493. the firſt comes to diſcharge the eſtate u hich deſcended to him, or 
7 #. was given him by the ſame perſon who ow ned both real and per- 
tonal eſtate ; but in the other caſe the remainder man is amn 

an 


Heir. 

and does not claim the eſtate from the ſame pęrſon who owned 
the Fu eſtate. Mich. 1730. Evelyn and Evelyn, Select Caſes 
in 80. | 15 

33. Where it is ſaid, that a decree is equal to a judgment, or 
to be paid next thereto, this muſt be intended only out of the per- 
ſonal eſtate ; for a decree for a debt does not bind the real eftate, 
acting only in Perſonam, not in Rem; and the remedy upon a de 
cree to affect the land, is only for a contempt, whereupan the par- 
ty proceeds tu a ſequeſtration ; and if the defendant a leaving 
no perſonal eſtate, the real eſtate in fee will not be affected in the 
hands of the heir. Per his honour, Trin. 173 1. in Caſu Bligh et al 
and Earl of Darnley, 2 Will Rep. (621.) | 


34. Mortgagor died, and after his death part of his eſtate was 


ſettled by a private act of parliament, in truftees, as a fund to pay 
all his debts; his heir diſpoſing of that fund, his perſonal eſtate 
is liable to his father's debts. Cited per Cur", as Sir Jon Napier's 
caſe.— But where no fund came to the heir for payment of debts, 
| as where tenant for life made a mortgage by virtne of a power, 
and upon aſſignment thereof his heir, being the next in remain- 
der in tail, covenanted to pay the money, and the father died, 
and then the ſon died, B. the next in remainder, ſhall not charge 
the ſon's perſonal eftate with payment in eaſe of the real, becauſe 
r the land was the original debtor, and muſt continue ſo, there be- 
t ing nothing ſubſtituted in its place, as in Sir Join Napier's caſe 
there was. Hil. 1731. Evelyn and Evelyn, 2 Will. Rep. 591, 596. 


a lands and ſetile the fame on himſelf for life, remainder to his wife 
55 for life, remainder to his firſt, &c. fon, remainder to himſclf in fee. 
Equity will compel the executor to lay out the money, tho' the 
e heir is both debtor and creditor. Mich. 1733. Lechmere and Lord 
e Carli ſſe, 3 Will. Rep. 224. | | 


10 36. F. S. deviſed lands to truſtees and their heirs, in truſt for A. 


et ſon of B. (who was heir at law of F. S.) for life, and after, in 


of truft for the firſt, Ec. ſon of the body of A. and the heirs male of 


ll. the body of every ſuch ſon. And for want of ſuch iſſue, then for 
all aud every other fon and ſons, reſpectively and ſucceſſively for 


V their lives, Ec. if any ſuch ſhould be; and for want of ſuch iſſue, 
«4 then in tuft for the firſt and every fon of C. with like remainders 

to D. and for want of ſuch iſſue, then in rru/? for the firſt, fe. 
0 


ed every ſach ſon of the ſaid E. and for default of ſuch iſſue, then 
in truſt for his own right heirs for ever. Provided, that none, 


al &c. to whom the eſtates are limited ſhall be in actual poſſeſſi- 
led on of the rents, Cc. until they ſhall reſpectively attain the 


ſuitable. And then he wills, that the overplus of ſuch rents and 
profits do go to ſuch perſon as ſhall be intitled unto, and come to 
the actual poſſeſſion of the eftate, c. A. died in the life-time of 
J. F. without iſſue ; B. had no other ſon but A. and no other re- 
mainder man was in Eſſe at F.S.'s death bur a ſon of E. This was 
held firſt at the rolls, and afterwards by Lord Talbot, to be an execu- 
tary deviſe. And Lord Chancellar held, x till ſornebody is in Ehe to 


„ae under the executory deviſe, the rents and profits muſt be look- 
al ed upon as a reſidue undiſpoſed of, and conſequently muſt deſcend 


upon 


35. A. covenants for himſelf and his heirs, that he will purchaſe 


ſon of E. with like remainders to the heirs male of the body of 


age of twenty-one ; and that in the mean time the truſtees ſhould. 
make ſuch allowance thereout for maintenance as they ſhall think 


501 


592 


4) Ant his Led. hy the teſtator, the law throws it upon the heir (a). 


o aid, it waz 


Heir. 


upon the heir at law the caſe being the ſame, where the w hole 


legal eſtate is given to the truſtees, and but part of the trufſ gif. 
ſed of, as in this caſe, and where but part of the legal eſtate is 
iven away, and fo the reſidue, undiſpoſed of, deſcends upon the 
eir. in this caſe J. S. had devifed ro B (his heir ar lad) an- 
other eſtate; and then it was objected, that he could never be ſ up- 
ed to have intended J. this ſurplus; and cited Chan. Caſes 196. 
Mer and Crompton. But his Leralſtip anfivered, that in this caſe 
the heir does not take by reafon of the reftator's intent, but the 
law throws it upon him; and wherever the teſtator has not diſ- 
fed, (be his intent that the heir ſhould rake or not take) yet (tilt 

e ſhall take, for ſomebody muſt take, and none TP inted 

ic 


NR. 1734. 


2 04 Lhd pl and Hophins, Caſes in Chun. Temp. Lord Talbot 44, 52. 


K 
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rd and V- 
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7 * the eaſe 


37. By marriage articles 4ool. was to be veſted in A. and B. ig 
tuft, but neither of them to be anſwerable for the other; J. re- 
ceived the whole, and gave a receipt for it, and by writing under | 
his hand and ſeal declared that A. had received none of it. . dis 
imteſtate, without ever placing ont the 4001. His Hanour dectecd 


rhis a ſpecialty debt, bur to affect the executor only, and not the 


Air, he not being bound, nor the faid declaration extending ta 
Him. Lord Chanc. Talbot affirmed the decree, ſaying, that his 


(without all doubt) was a debt by ſpecialty. Tria. 1735. Cher 
and Manley, Cafes in Eg. in 7 why — 5 110. EY 


38. Teſtator deviſes, as to all his worldly eflate, that fis d:bts be 
paid within a year after his deceaſe, and then devi d his real e/i ute 


to truſtees for a term, in truſt for his wife for | ſe, remainder 55 


his fans ſucceſſively in tail male, and gives feveral legacies. Per 


Lord Chan. Talbot: The real eftate is chargeable with the debis 


in caſe the perſonal eftate be deſiciem. Trin. 1735. Hatton aud 


Nichol, Caſes in Eg. Temp. Talbot 110. 
39. J. S. the uncle, ſeifed in fre of a cuſſomary eſtate at C. in 


Cumberland, and of a freehold eftare at T. in the fame county, 


mortgaged his eſtate at C. to defendant for 1 3ol. and took his bond 


for the money. F. S. afterwards made his will, and deviſed his 
freehold eſtate to defendant, and, aſter ſeveral legacies, gave all 


the reft of his goods and chattels, and perſonal eſtate, to defen“- 


ant, and made him ſole executor. A. nephew and heir of 7. J. 


brought his bill againſt defendant to redeem the mortgaged pre- 


miſſes, and to have the benefit of the perſonal eſtate in exonerati- 


on of the real; and the fingle queſtion was, whether plaintiif, as 


heir, was intitled to the benefit of the 1307. bond given by de- 
fendant to the teſtator; for, if this bond was extinguiſhed by 
making the obligor executor and reſiduary legatee, defendant had 


not ſufficient aſſers to ſatisfy the mortgage? But Lord Chan. Hard. 
ruic e held, that in equity the heir was intitled to the perſonal eſ- 


tate in exoneration of the real, and ſo is a cuſtomary heir or 


Heres factas; and this is in favour of the inheritance, to preſerve 


| obligor is made executor or reſiduary legatee, the bond is conſi 


it intire. It is alſo clear that the obligee, by making the oblig": 
Executor, at law extinguiſhes the debt, tho in the caſe of an ad- 


miniſtrator it is otherwife, that being only a ſuſpenſion of it ſo 
long as the adminiſtration continues. But in equity, where an 


tered as money received by him, and is aſſets to ſatisfy debts and 
legacies, if rhe other part of che perſonal eftare is deficient. 4 
| | | * 


6 Air. \ 
the cafe of Brown and Sehvyh; an dbligor was made exeeufor and 
one of the reſiduary legatees ; and yet the Bond in the Houſe of 
Lords was held not to be extinguiſhed, but that his fellow reſidua- 
legatee ſhbuld come in for a ſhare of it; and if the law is ſo in 
4 caſe of a reſiduary legatee, much more in the caſe of an heir 
at law, who is always intitled to draw out the perſonal eſtate in 
diſcharge of rhe real. What ftuck with me at firſt, was that the 
heir ſtood in the anceftor's place, and therefore could not have the 
benefit of the perſonal eftate againſt the teſtator's own gift ; but fo 
| does a reſiduary legatee as to the perſonal eflate ; and as an heir at 
; law is to have the preference before a legatee, the plaintiff is inti- 
| tled to have the benefit of this bond as aſſets in the hands of the 
executor; and therefore decreed an account of what was due up- 
on the mortgage, and of what defendant had received, or * 
without his default have received out of the rents and profiis; 
that an account ſhould be taken of the perſonal eſtate of the tefta- 
tor come to defendant's hands; and alſo of his debts, funeral 
charges and legacies ; and the perſonal eftare to be applied in a 
courle of adminiſtration; that the 130. be brought into the ac- 
count of the teſtator's perſonal eſtate, and if any thing remain af- 
ter 23 of other debts, funeral ex pences and legacies, the 
reſidue to be employed in ſatisſaction of & mortgage; and if that 
proves ſufficient to diſcharge the mortgage, defendant to reconvey 
at plaintiff's expence ; bur if the reſidue does not prove ſufficient, 
then upon plaintiit's paying the reſidue, defendant to reconvey, and 
ze in default of payment, plaintiff's bill to be diſmiſſed ⁊ ifi cofts. 
e Mich. 11 Geo. 2. Fox and Fox, MS. Rep. 


biz Wd OP c 


to 40. Teſtator ſeiſed in fee of a farm called Hill. Tenement, and of 
r another called Bowry Hays, in tail, by will deviſes as follows, viz. 

s As to all my worldly goods, I will all that tene ment called Hills Tene- 
id ment to my wife Joan for her life, and after her deceaſe then to ny 


fon Robert, and his heirs for ever. Item, I give go my ſecond hon 
in Henry 150l. to be paid ꝛuhen Robert Mill come into poſſeſſion. Item, 
v. I give to my daughter Mary 150l. to be paid in twelve mnths at and 
id on the time that m/ r Robert Mall come to and enjoy the premiſſes 
1s Wl above-mentioned ; and in caſe my fon Robert die before my wife Joan, 
all my /on Henry coming into poſſeſſion and forviows is faid mother, 
1 Rall pay to my daug/ter Mary 20vl. tem, all the rejt and reſidue 
5. of my goods and chattels I give te my wife Joan, whom I aptoint ole 
re- exeeutrix of this my laſt will and te tamene. Revert and Henry died in 
i- the life-time of an. Upon Foan's death Henry the ſon of Herry 
as the younger brother, enters on the pretnities. Mary brings hec 


de- bill againſt him to have her legacy of 1 50. or 200l. our of the land, 

by according to the directions of the will; but, upon contideration, | 
ad laintiff's counfel thought proper to waive their demand of the 
ra- ſt legacy, and to inſiſt rather upon the firſt. The Auer of rhe 
e- Rolls took this to be a charge on the real eſtate in the hands of the: 


- or heir, and decreed that the eſtate ſhould be fold, and the 1501. 
ve paid to the plaintiff, with intereſt. At the Rolls, 4 Now. 1738. 
coil Miles and Leigh. Affirmed on appeal to Lord Chancellor 27 Fuly 
ad- 1739, 4 Fin. Abr. 463. þl. 21. Wit . 
41. It is now a ſettled point in courts of equity, that if lands be 
ſettled, or a term of years created on truſt to raiſe portions ſor daugh- 
ters, to be paid at twenty one or marriage, and a daughter dies be- 
fore the time of payment, the portion ſhail not go to the execnior 
or admiaiftrator of the daughter, but ſink in the eſtate for the be- 
775 | | ICT 


3 Heir . , 
nefit of the heir. Per Lord Chan. Hardwicke, Eaft. 13 Geo. 2. in 
Caſi Harvey and Aton, Compns's Rep. 742. 
442. J. S. by his will gave to A. his eldeft ſon an annuity of 1000. 
per annum for life, and thereby took notice of an annuity of 2000. 
per amum limited by deed to A. s wife for her jointure, and then 
charged all his real eftate for the payment of theſe annuities ; and 
hb ſays, I do hereby give, direct, limit and appoint unto B. my 
fecond fon the manor of H. &c. in firi ſettlement, remainder to C. m 
third fon in like manner; and then deviſes to his fon B. all his other 
eſtates real and perſonal whatſoever, to him, his heirs, executors, 
adminiftrators and aſſigns, for ever. And farther, my will is, and ] 
do hereby dire@ that rg wot B. all pay all fuch debts as I Rall 
owe at the time of my death, and all legacies bequeathed by this my 
will ; and then eaths to his ſon V. and his other younger 
children, 2000. apiece. J. S. died ſeiſed of no other real eſtate 
but the manor of H. only; and the principal queſtion was, whe- 
ther the eſtate deviſed in ſtrict ſettlement was ſubject to the pay- 
ment of the younger childrens portions ? And Mr. Juſtice Parker, 
who ſat for Lord Chan. Hardwicke, was of opinion, that this real 
eftate was chargeable with the payment of theſe portions. Theſe 
portions are for the benefit of younger children, and yourger 
children are conſidered as creditors in a court of equity. Now in 
the caſe of creditors it has been held, that where a teſtator in the 
beginning of his will declares that he is diſpoſing of all his world- 
ly eftate, and then gives a direction that his debrs ſhall be paid, 
« debts thereby become chargeable on the real eftate as well as 
the perſonal ; and as to an objection, that J. S. had uſed proper 
words to charge his real eftate with payment of the annuities of 
1007. and 200f. but had not in-relation to theſe portions, and that 
therefore his intent was not the ſame; his Lorilſii p ſaid, that ob- 
jection was not concluſive, for a teſtator may uſe expreſs words of 
charging in one part of his will, and may create a charge by im- 
lication in another part of it; and as to the objection that 7 §. 
bad made a different fund for payment of his legacies out of the 
reſidue of his real eſtate, which he gave to B. his Lord/hip ſaid, 
that if the fact was ſo, that there was any ſuch reſidue, the argu- 
ment would be good, but that there was no ſuch reſidue in fad. 


And decreed accordingly. Ea. 1740. Webb and Webb, Barnard. 
Rep. in Chan. 86. | 


443. © As to my temporal eflate wwherewith God hath Bleſſed me, I 
give and diſpoſe thereof as followeth: Firſt, I will that all my debts 

« be juſily paid which I fall at my death owe or fland indebted in, 
to any perſon or perſons whatſoever ; alſo, I deviſe all my eſtate in 
« G to A. B.“ And this was al! the real eſtate the teſtator had. 
And fer Lord Keep. Wright : This will create a charge on the real 


(a) This eaſe is eſtate for payment of debts. Mich. 1706 (a), Bowdler and Smith, 


m ſplaced in 
point of time, 2 
and ſo is the fol - 
loving caſe. 


Prec. in Chan. 264. | 55 | | 

44. If any particular part of the perſonal eſtate, as an horſe, or 
gool. in money, or any part only of the perſonal eflate, be bequeathed ty 
an executor, ſuch particular legacy (not being caft upon himby the la co) 
ſhall not come in aid for payment of debts in caſe of a deficiency, 
but he ſhall be chargeable only in reſpe4 of the ſurplus caſt upon hin 
| by the law, and not in reſpet of ſuch particular legacy Agreed 
9 Ann. inthe caſe of Hull and Brooker, Gilb. Eg. Rep. 73. 


(B, Whers 


"6 


Heir. 


”- 
* 


(B) Where the Words Heirs of the Body, are only a 
Deſignatio Perſonz. 


I. 1* marriage articles there was a limitation to A. for life, . ill. pep. 


without impeachment of waſte, and then to the uſe of the heirs 612. S. C. 
male of the bor'y of A. to be begotten, and of the heirs male of the body 1 Vel Abr. 


of ſuch heirs male. The firſt words (Airs male) are only a deſcrip- 
tion of the perſons who are to take, wiz. the firſt and other ſons, 
and the ſubſequent words denote what effate they were to take, 
vis. to the heirs male of their bodies. 5 Feb. 1719, Trevor and Tre- 
vor, 14 Vin. Ab. 572. pl. 1. | 

2. He'rs male maſt be intended heirs male of the body. Per Lord 


Chan. Macclesfield, Eaft. 172, in the caſe oft Dawes and Ferrers, 


„ Re | | | 

3. F. S. on the marriage of B. with M. his niece, by marriage- 
articles agreed that he would, at the time of his death, leave, deviſe 
or other avi ſe convey lands and tenements of the yeariy value of 30ʃ. 


1 the heirs of the bly of M. his niece by her ſaid huſband, and to their 


Eg. 38 
Ca. 7. 


heirs ; provided, that if there ſhould be mare than one child of the 
marriage, then J. S. flould be at liberty to diſpoſe of this 205. pac an- 


num #0 ſuch of the children of Nl. as he fhruld. think fit ; and in the 
beginning of the articles it was ſaid to be for the better advance- 
ment of B. and his intended wife, and the iſſue of the marriage. F.S. 


died; B. and his wife were living, and had ſeven children, and 
demanded for ihe children the 3ol. per annum, with the arrears _ 


thereof from J. S.'s death. Objected, that the 3o/. per annum is 
to be left to the heirs of the body of M. by B. & nemo e Heres Viven- 
tis, fo that this 3ol. per annum is not to commence till after M.'s 
death, at which time all her children may be dead, conſequently 
it is uncertain whether ſhe will then have any heir of her body by 
B. or who will be that heir. But per Lord Chan. King, the court 
of equity has a much greater latitude in the conſtruction of articles 


than in the conſtruction of limitations of eflates. Thus in the 


caſe of (4) marriage articles to ſettle lands on the huſband and wife (6) Vide 1 Will, 


7. 


for their lives, remainder 0 the heirs male of their bodies, it ſhall be Rep. bale and 
under ſtood to have been intended the fir/t and every other ſon ; fo — 


here the words (heirs of the body of the niece by her huſband) thall be 


conſtrued children, and the rather becauſe it is juſt aſterwards and 


12 their heirs ; whereas if there be a ſon of the marriage, it muſt 


be his heirs alone that muſt take; and tho in caſe there had been 
daughters only, the words (rei heirs) had been proper; yet hereare 
ſons, and it cannot be intended that the proviſion was for daugh- 
ters only, when not fo expreſſed ; and the proviſo that reſerves 4 
power to J. S. if he thought fit to give preference to any of the 
children before the reſt, ſhews, that all the children were to take, 
unleſs F. S. ſhould think proper to interpoſe and make an appoint- 
ment of the 3o/l. per annum to any one of the children; and that 
the preamble to the articles was, that the z/ue ould be advanced as 


well as the huſband and wife; for which reaſon all the children of 


B. by M. that were born at the time of . $.'s death, ought to 
take this 3ol. per annum, and are incitled to the arrears from the 


death of F. S. Hil. 1725, Thomas and Bennet, 2 Ill. Rep. 341. 


(C) Heir 


30 a | _ 


Vide Tit. Exece> (C) Heir and Executor. 
ters, Cc. F. 427. ä 
„„ : *-wþ By will ubjefed both his real and per fonal | wa to the pny- 


© Ht of his debts. Decreed that the heir ſhould pay the 
. debts by ſuch a time, or in default thereof the real eſ- 
fate to de ſold, and liberty given to the heir to ſue for the perſonal 
eftate. 23 Feb. 190g, Stydolph and Langham, 14 Vin. Abr. 285. pl. 16. 
2. H an heir is forted to pay a debt of his anceſtor, he ſhall re- 
dover againſt the executor as far as perſonal aſſets come to the exe- 
cutor's hands. Vide Hil. 2 Geo. Lucy and Bromley, in Scac', Fitz - Gib. 


| Rep. 41. 
Vides N. z. If a wendee of lands of inheritance dies before all the purchaſs 
Rep. 291. money is paid, the vendor may come againſt the executor for the 


money, tho' the heir is to have the benefit of the purchaſe. Pex 

Lord Chan. King, Trin. 11 Geo. 1. in the caſe of Coppin and Coppin, 
1 . a 

In the prizcipal 4. So if the , after payment of the purchaſe money, dies. 

caſe H an executor, and 2 is heir at law, yet the wendy 

_ in have the reſidue of the purchaſe money againſt the executor, 

tho it be ſo much for his benefit. Per Lord Chan. King, i614 


ecutzy to the 

— Lordfk't decreed the eus of the purchaſe y to bim, and o the lega 
therefore his 'S decree: 0 ate mm" ney do bim not to atee 
Ibid. 28, 30.— ide 2 Will. Rep. 291. | e e 


— * 


1 If a m—_— borrows money, tho! there be no (a) covera 
. Vere * 4 in the mortgage deed to pay it, yet his executor has been decreed tc 
rer. in Chan. pay the money, in diſcharge of the land deſcended to the heir 


28 '- ,. Fer Lord Chan. King, in the caſe of Blah and Hyham, Eaft. 1728 


gager ſhall have 2 Will. Rep. 453. 455. 
the perional eſ- 355 . | N 
tate applied in the firſt place * off the mortgage, 25% no covenant in the mortgage deed for the pe 

went of it, and tho' the perſon 2 is deviſed away by the mortgagor to his relations. Tris 1696 
Meynell and Howard. And it was ſaid, that Sir Edward Moor had made ſuch 2 mortgage, an 

_ tfterwards raiſed @ ferm is other lands for payment of bis debts, and the mortgage money was he 
to be 8 debt payable out of that truſt. 15id, | 1 


oe — — — —u—¾ — aun 


6. If one mortgages lands and dies, his perſonal eſtate ſhall g 
in eaſe of the real; bur if A. ſeiſed in e mortgages his lan 
leaving B. his fon and heir, and B. dies, leaving C. his heir, B. 

Perſonal eſtate ſhall not be applied to pay this mortgage, becau 
it was not B.'s debt. So, tho the mortgage be transferred in 3 
time, and B. covenants to pay the money, yet the debt not bei 
originally the debt of B. his covenant is only a ſurety, and t 
land the original debtor, which C. ſhall therefore take cum on 
Per Lord Chan. King, Lord Chief Juſtice Raymond, and the M 

ter of the Rolls, Hil. 1731, Evelyn and Evelyn, 2 Will. Rep. 596. 


i Fi. O) Of an implicd and reſulting Truſt for the Benefit 
EEE. the Heir. 


of, arg 1o0l. to the teſtator g wife, (the defendant) ; an! 

the reſt and refidue of his real eflate he devijeth to his ug 8 

and her heirs. to the intent to pay all his debts and legacies ; he f RA 
ther deviſeth, Aut if A's ſen had a mind he ſauld exchange lan 


1. J. by his will gives to his fon, the plaintiff, certain lands, Mp. 


* A 
Heir. 3 

the edlue of 1007. per annum with the teſlator's wife for other lands 
wot exceeding that yearly value, and appointed tuo perſons to ſettle the 
matter between 6 ; provided, that 4 wife thoughs fit, . 
fun live in the capital meſſuage during her life ; and made his wife 
his execurrix, and died. Evidence was produced for the defend- 
ant (which the Lord Chancelli allowed to be read) to ſhew that 
the teſtator's intent was that his fon ſhould have no more than 
what was exprefsly given him ; and that the reaſon of piving his 
wife fo much was, becauſe that the deviſor talking with the wit- 
neſs about the ſettlement of his affairs, and telling him, he do- 
figned his heir (the plaintiff) the fame lands which are given him 
by che will ; and that he did defign other lands for his younger 
ſon ; whereupon the witnefs ſaid, that that would be a means to 
ſet the two fons at difference, and therefore he had better give 


fon ; which he then did — of, and ſaid he would ; 
do. The heir's bill was to have what was over and above paying! 


ticular purpoſe, when that purpoſe is ſarisfied, the truſt ſhall re- 
ſult ro the benefit of the heir at law. And Sir Thomas Powis cited 
2 caſe, which was, a man deviſed lands to his executors for pay- 
ment of debts, and that it ſhould be ſold and turned into money; 
yet the heir at law exhibited his bill and prayed, that no more 
might be ſold than would pay the debts, and that he might have 
the overplus; and it was accordingly decreed at the Rolls, and 
aſter arcs in this court. Oa the other tide was cited North v. 
Crampton, 1 Chan. Ca. 196 (4). Lord Chancellor: This would at ( 


ueftion is, whether this is not an implied truſt for the benefit of 
* heir? Here would have been an implied truſt for the benefit of 
the heir, after tlie particular purpoſe ſatisfied, if that implication 
had not been deſtroyed, but it is deſtroyed, as appears from the will it- 
ſelf. Firit, he hath expreſsly given lands tothe fon, which is a much 
ſtrunger caſe than if he had only given a rent. Secondly, he has ap- 
pointed an exchange to be made, and that is with a moſt critical ex- 
ac neſs, which is 100l. per annum for 1001. per annum, and no more, 


them to the defendant, and depend upon her generoſity to the pc. in Conc. 


the debrs and legacies, which was 2o0col. For plaintiff it was 17 
laid, that in all cafes where lands are given to a man for any par- gg, 


41. 
B own'; P. C. 


2. 


Brows's Rep. 


law certainly have been a diſinheritance of the heir. Now the 2 =: 
4. 3. 


an end appointed two perſons to ſettle it. Now can it be imagined. 
lan chat be would be fo nicely exact upon the exchange, if he delign- 


ed him to have 100/ per annum back again; for there appears to 
ccaull be the value of z000l. over and above paying the debts and lega- 
n ies: So that thereby the implication is deſtroyed by the other 
dein part of the will. But there have been other matters read, which 
qu lin make it much plainer ; which, [ think, may be read to ex- 
plain any implication ; altho' it is a general rule, that matter dehors 


6 Ann. Dockſey v. Dockſey (b), MS. Rep. | | 
2. Deviſe of a rent-charge to his wiſe for hirteen years, in ra 
s 


wife other lands in augmentation of her jnmture. The ſurplus of the 

rent charge, after debts and legacies paid, is net a bereficial truſt for 

; the vie. but a reſulting truſt to the heir. May 25, 1512, LY and 

wy Packington. 21 Vin. Abr. 499. pl. 18. 

i" 3. Deviſe of per ſonal eſlate for payment of debts and legacies, and 

the overplus to be diſpoſed of as the teſtator thould by codicil di- 
e rect, and further d-wiled part of his real eſtate ta be fal for pay- 


direct. 


ug hit not to be averred And it was decreed accordingly. Hil. | 


(b) Vide f. 430. 


Ca. 8. 
revert/heleſs for payment of debts and legacies ; and then Fe pives hi: 


ent of particular debts, aud the rei due us he ſhould by codccil 


Heir. 
direct. Then by codicil he directs that the owerphus of ſuch rea! 1 
tate hall go to his executors for performance of his will, and then adds 
«] hope I have made a ſufficient proviſion for performance of my will, 

and if there be any overplus of my perſonal eftate after fu per form- 

* ence, I give it to. J. S.“ Adjudged that the ſurplus of ſuch real 

eſtate ſhall go to J. S. and not reſult to the heir. Mar. 11, 1917 

2 and 7 N rk 4 Abr. 499. pl. N g 

ife 4. FJ. S. being ſeiſed in fee of lands, devi ſed the ſame to his wife, 

dry ky ay and 70 her heirs and aſſigns for ever, to be fold to 2 debts — 
trultees and their pacies in aid of his perjonal eſtate. But the perſonal eſtate being ſuf. 


e rs | x4 ficient to diſcharge all his debts and legacies, and the real eſtate not 


and lezacies, being fold, the court was of opinion, that where lands are deviſed 
there is a reſult- wt ſupra, and the lands are not ſold, for that the perſonal eſtate is 
ing truſt ſor the ſuthicient to diſcharge the whole debts and legacies, tis plainly an 
3 = m implied truſt in the deviſee for the heir at law, and he is intitled to 
ts court and come into this court to have a reconveyance, and an account of 
offer to poy the the profits. Hil. 11 Geo. Buggins and Yates, ꝙ Mod. 122. 

debt: | 


ciet, and pray a conve7ance of the whole eſtate to him, for the deviſees are only truſtees for teſſa- 
tor, to pay his debt and legacies. Roper and Rad, in Dom. Pract, g Med 171.—This is a privi- 
lege which hat alu ay; been allowed id equity to a reſiduary leratee, for if he comes into court and 

tenders what wiil be ſufficient todiſcharge ab debts and legacies, or prays that ſo much of the land-, 
and no more, may be ſold, than what will raife money to diſcharge them, this is always decreed 
in his favour. bid. | | - | | 


5. A deviſe to A. upon ſpecial truſ and confidence, that he ould 
pay all the teflator's juft debts, is a reſulting truſt to the heir, after 
dedts paid. Mar. 11, 1727, Kiricke and Branſbey, 21 Vin. Abr. 499. 
nina note to pl. 18. | „ TY 15 
|  Cofer Temp. Tal- 6. Teſtator gave all his lands, c. to H. and her heirs, in truſt 
bot 78. S. C. nevertheleſs to ſell for the beſt price fhe can for payment of his debts 
93 and legacies, and gives a legacy of _ to the plaintiff his heir at 
executrix)ſhould la w, and then deviſes, that after his debts and legacies paid and 
have the whole ſubject to the ſame, his ſiſter H. ſhould have the reſidue of his 


ſi due, after th ; 
he Poon ene, - Dacre joy Lins (hen: Toites, chat che forgiuy 


both of the mo. money ariting from the ſale of the land ſhould be looked upon as 
— anex dy perſonal eſtate, and go to H. (teftator's ſiſter and es 
ſuch ale, and that there was nore/u{ting truſt. Eaft. 8 Geo. 2. Mallabar and Ma- 
Lay perſonal /aþyy, MS. notes. ES N 

e. 


Vide Tit. Truſt, P. 143. (E) 


f(a) Trot of a / . . TT. 3 
Ferbiur, where (E) What Hall be Aſſets in the Hands of the Heir (a). 
lands are deviſed | : | | 85 | 
for navment of debt, Cc. if it be a reſul:ing truft to the heir, and it not deviſed away, is Fr by 
deſcent is the hands of the Feir, upon the llatute of rand. Per Prait C. J. ia the cale of Roper 


and Radl, 9 Mod. 190. N 
By the 29 Car. 2. 1. IF Cuy que tri of an inheritance binds himſelf and his heirs 
C. z. A if I ina bond, this traſt is not aſſets to the heir, tho! ſince quel- 
9 þ 2 tioned in Lord Chan. Hide's time; but clearly the truſt of a leaſe 
Jeaving a truſt in for years, is aſſets to charge an executor in equity. Attorney 
fee-timple to de · | | 225 Gencra! 
ſcend to hi: hc;irs, | | | | 

ſuch (ruſt ſhall be aſſets b geſcent, and the heir ſhall be ch2r;eable with the obligation of his an- 
ceſtor, as if the eſtate in land had deſcended to him J. 11. provided that no heir, that ſhal! be 
chargeable by reaſon oi any eſtate or truſt made S by this 1a w, ſhall, by reaſon of any plea, con- 
feſſion of the action, or ſuftering judgment by Niext dedire, or other matter, be chargeable to 1s; 
the condemnat on out or bis own +itate, but execution Gall be ſued of the whole cllate fo 


mide 
@llct>, 


as Heir. wo n 
General and Sands, Eaft. 21 Car. 2. in Scacc, 2 Freem. Rep. 131. aſſets, in whoſe 
Ca. 157. : hands ſoever it 


| (hall come afier 

; | the wrt pur- 
chaſed, in the ſame manner a+ by the common law, where the heir pleading 2 true plea, jucginent 
is prayed againſt him thereupon. 


2. Mortgagor and mortgagee ; the mortgagor died, and the 
heir of the mortgagor and mortgagee join in a ſale of the mort- 
ed lands. Quere, whether the money that comes to the hands 
of the heir by this ſale, ſhall be aſſets to charge him in equity ? 
And by Finci Lord Keeper, it ſhall not, no more than he ſhall be 
charged * "uh alienation bona fide. Hil. 167 3. Anon. 1 Freem. 
Rep. 303. Ca. 369. 

3. A term is aſſigned in truſt for the huſband for life, and then to 
truflees for ra:firg an annuity for the wife, and then to the heirs male 
of the /uſhand, begotten on the wiſe. The huſband died, and then 
the wife. And Lord Charcel/or held, that if this had been a limi- 
tation of an eftate at law, the father taking an eftate for life, the 
limitation over to the heirs male of his body would have made an 
eſla te · tail executed in the father, and the he ri male of his body would 
WH have taken by deſcent ; but being a true, a term, (aitho' the father 
nd did take an eftate for life) the heir male takes by purchaſe, and it is 
d, WH not aſſerts. Trin. 7 Ann. Anon. MS. Rep. 

4. It was inſiſted in the caſe of Helley and Helley, Trin. 7 Ana. 
that a truſt of a copy hold cannot be aſſets in the hands of the heir, 
111 © becauſe the copy hold iiſelf cannot be aſſets ; and therefore that be- 
ter ing a privileged effate, the truſt will follow the nature of it, and 
29. will not be atlers. But by Lord Chancellor. A ſurrender to one and 
| his heirs, in truſt for another and his heirs, breaks the cuſtom ; 
14 be faid, if a copyholder in Borough Engli/h ſurrenders in truſt for 
bi; bimſelf and his heirs, the trult goes to the heirs at law; there- 
— 33 took it, that the truſt in the hands of the heir is aſſets. 
an .KNep. . | Os | | | 
*. 5. The equity of redemption of a mortgaged term is aſſets to 
lus pay fmple contract debts. Per Lord Chan. Macclesfield, in the caſe 
1 as of Coleman and Winch, Hil. 1721. 1 Will. Rep. 775. 


and 6. A. being ſeiſed of the truſt of an advowſon in groſs in fee, 2 Str 8799. 
1a. dies indebted by ſpecialty, c. The creditors bring a bill againſt & % er! 
the heir at law and the truſtees of the advowſon, and pray a ſale 88 - $28 
of the advowſon. Lord Chancellor held, that the advowſon was 2 al, S. C. "x0 
aſſets, and decreed it to be fold, c. He held that it was a rule, upon debate it 
that all lands, tenements and hereditaments, were extendable ; > held, that 
and that an advowſon was ſo in the caſe of the king, he cited Sir 3 d40ven ia 
in ſets in the hands 
tenure, and might be held in knight ſervice, c. He referred to of the her for 
Fleta and Britton. 23d of March following the decree was affirmed pxyment os 
in Dom. Proc. Eyres C J. of C. B. Price J. and Comyns B. attended, ae 
aſſets in ſuch caſe at law (a), declared it was; and the houſe did firmed in the 
not divide. Mich. 17 20. Robinſon et al and Tong et al, 3 Vin. Abr. Houle of onde. 
145. pl. 28. See 3 Will. Rep. 398. pl. 111. S. C. „ 


' fon be not ailſcts 


: 8 5 FT at law, equity 
will not make it ſo, becauſe that would be to alter the law. By Lerd Chancel.or in S. C. 1b:d. 


, con- (F) Unreaſoralle 


William Janes 24. An advowſon was a thing valuable, and lay fee vas real a- 


and __ aſked their opinion, whether an advowſon in groſs was Jccree Vas af- 


. © * b 
8 % 3 . Tas x 2 — * 5 4 > 
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(F) Unreafonable Bargains obtained from Heirs, in what 
Caſes they are relieved. 


t. 's father was tenant for life, remainder to A. in tail, ro- 
< 7 « mainder over. A. having incurred his father's diſplea- 
| ſure, was adviſed by B. (the defendam) who had been an 
attorney, and who pretended great friendſhip for him. And af. 
ter A. s father had been reconciled to him, and A. being in debt, 
and the father offering to give him 1000/. for this reverſion, he 
was diſſuaded by B. from _— the father's offer, B. declaring 
that this was no valuable conſideration. But in about a year al- 
terwards, when A.'s father was ancient and cr. and in a very 
declining life, B. bought this reverſion of A. for 1050/. when the 
eſtate was worth 1 50l. per annum; and A. at this time was thirty. 
four years of age, and had a child about ten years old, who way 
inheritable to the intail; and J. levied a fine of this reverſion to B. 
About two years after, 4. s father died, and upon A.'s bill to ſet 
aſide this conveyance, he, in order to gain an injunddion, by the 
direction of the court ſuffered a recovery, and declared the uſes f 
it to the two ſenior ſix clerks, ſubject to the order of the coun. 
Bid 312. His And Lord Chan. Cowper directed 4. to be relieved on = ment -f 
| 3 — principal, intereſt, and full coſts, but his Lordi y ſaid, he meant 
og relies liberal coſts. Eaſt. 1716. Twiſfleton and Griffith, 1 Will. Rep. 310. 
C. iefly upon the DE 5 5 EE 
caſe of Berney and Pitt, 2 Vern. 14. where the plaintiff's father was tenant for life of à conſider · le 
elt. te, remainder in tail to the plaint:, remaind«r over, and the deſendant lent plaintift ile tao 
ſeveral ſums of 1000/. and 1000/7 upon which plaintiff gave two judgments of 5909). apiece de- 
feazanced. each of them to pay 50oo!. in caſe the plaintift ſhould ſurvive his father, aud t pay n- 
t reſt ſor the ſame; but if he ſhould die in the life-time of his father, then the principa vas to be 
Joſt, This cauſe was heard 33 Car. 2. by Lord Nottingham, wha denied relief; ard aftcr that tie 
then plaint ff bad been conſtrained to pay the money, vr. 539cl. upon the decree ; yet upon the 
s ebearing, Hil. 2 Fac. 2. Lord Jefſeries did relieve; declaring, that theſe bargains were corruft and 
jreudulcai, ard tended to the de ſtruct ion cf heirs ſent to town tor their «ducation, and to the ut 
ruin of families ; and that the relief cf the court ought to be extended to meet with ſuch corrupt 
bargains and uncontcicnable practices. And accordingly Lord Ceowper, in the prelent caſe, ſ. id, 
this aiſo was in the caſe of an heir, and who was the leſe upon his guard with B. as he pretence\ 
nothing to him but friendſhip, by encouraging him to leave his father's houſe, and dilſuading him 
ſrom ſelling the reverſion to his father for 1000/. which was but gc. lefs, and that a year be've. 
That the reaſon inducing Lord Fefferry's decree, was, (probably) to diſcourage 3 growing pract ce 
of devouTing an heir on a contidence on Lord Agttingham's decree; but Lord Jefferey's decree ftand- 
ing ſhewed, that every one thought the ſame very juſt; ani that there was theretore no attempt 
in iarhament to reverie it. And his Lorahip ſaid, he ſaw no inconven'ence in the object ion, that 
at this rate ar. eir. without difficulty, could net tell a reverſion ; for this might force an heit tote 
home and ſubimit to his father, or to bite on the bridle, and indure ſore Lees and, in tie 
mean time, be might grow wiſer, aud be reclaimed, [bi@ 313- Vide 3 Will. Rep. 292 (C), 293 (00. 


2. A. ſeventy-two years of age, conveyed lands of 40l. a ven 
for an annuity for his life of 20l. a year; A. lived but two yes 
after. The conveyance was fer aſide upon a hill brought by tte 
heir at law, it appearing that A. was weak, and eaſily to be im- 
poi-d upon. 4 the Rolls, Mich. 1723. Clarkſon and Hamway et dl, 

2 Will. Rep. 203. . | 
AX 3. J. S. was tenant for life, remainder to A. in tall, remaindert 
J. F. in ſee, of an eſtate computed worth 7oool. A. at thirt years af 
age, in the liſe-time of F, S. articled to ſell the eſtate for 330% 
when he ſhould come into poſſeſſion of it, and to Wave intereſt for 
the ſame from the time of the articles to the time of his com irg 
2 poſſeſſion. J. S. died within to years, fo that the imereſt 
5 | | amounted 


Ter. 
amounted to little. A. on his coming into poſſeſſion, compleated 
his agreement, and brings a bill to be relieved. Inſiſted for the pur- 
chaſer, that there was a great difference between defeating an agree- 
ment, and carrying it into execution. And Raymond and Gilbert, 
Lord Commiſſioners, were of the ſame opinion, and ſaid, that vad 
the bargain been to pay ſo much down in ready money, it would 
undoubtedly have been good, otherwiſe there is an end of all ſales 
of reverſions ; and that this is the ſame as buying the reverſion for 
preſent money, and will be conſidered as ſo much money put out 
at intereſt by himſelf, and the ſame as if he had received it, and 
immediately lent it to the vendor at intereſt; that the intereſt 
might have run to the value of the eſtate, tho' it has happened 
otherwiſe, which was a chance on both ſides; and that it is not 
eonfiftent with common ſenſe, that a reſent agreement ſhould be 
varied by future accidents ; that it muſt be conſidered as it is in 
icſelf, without any thing extrinſick, that bargai.s for ſales of re- 
ver fionary eflates by heirs are never ſet aſide but on account of prodi- 
gality ; that nothing of that appeared in the preſent caſe, but the 
reverſe, for it appeared that — the father and ſon were in bad 
eircumſtances. 7 11 Geo. Dews and Brandt, Select Caſes in 
he Chan. 7, 8.— But had the bargain been to pay down 330o!. when 
be ſhould come into poſſeſſion, this would not have really been a 
n. parchaſe of the reverſion, but of an eſtate in poſſeſſion, as the pay- 
„vent and poſſeſſion would be at the ſame time, and in that caſe, 
ine Wl on account of the great over-value, Chancery would relieve. Per 
ö. Lord Commiſſioners Raymond and Gilbert, ibid. in S. C. 5 
4. An heir about twenty-ſeven years of age, and who had a 
e commiſſion in the guards, borrowed 500. on condition to pay 
ine MW 1000. if he ſurvived his father and father-in-law, but if he tied 
- WF before his ſather or father-in-law, then the lender to loſe the 5000. 
|. The heir ſurvived his father and father-in-law, and was relieved, 
tie Ml tho! after he had paid the money, it being for fear of an execution. 
the Curroyn and Milner, heard 19th- June 1731, before King C. 3 Wilt, 
nl W Rep. 292. (C). . 5 5 


TA it 
Hypothecation. 


F a ſhip be in the m_ Thames, and money be laid out there 
either in iring, fitting out, new rigging, or apparel of th 
ſhip, this is * upon x ſhip ; but the perſon thus employ 
ed, or who finds theſe neceſſaries, muſt reſort to the owner there 

of for payment. And in ſuch a caſe, in a ſuit in the Admiraltyſ 
to condemn the ſhip for nonpayment of the money, the cour:yg ' 
of law will grant a prohibition ; and therefore if the owner, after 
money thus laid our, mortgages the ſhip, :ho it be to one who hu 
notice that the money was ſo laid out and not paid, yer ſuc 
mortgagee is well intitled, without being liable to any of the mo 
at ws. thus laid out for the benefit of the ſhip as aforeſaid, and the 
than acer gente, hip is not liable for this money (a). Decreed ar the Rolls, and 
| layiogoutmoney ſeemed admitted by the counſel on the other ſide. Trin. 1726 
in the bnilding of Watkinſon and Bernardiflon, 2 Will. Rep. 367. But if this b 
= = a done at ſea, where no treaty or contract can be made with th 
. reſpe er, and the maſter employs any perſon to do work on the ſhip 
thereof, tho by or to new rig or repair the ſame, this, for necfi'y, and encourug 
the law of Hel- ment of trade, is a lien upon the = and in ſuch cafe the maſte 


land he bas ; but | 22 | p =» | ' a 5 
this not being by the maritime law, is allowed to | [ypsthecate the ſhip. Ibid. 
the law of Er 1 . | | 8 35 
land, ſuch carpenter muſt reſort to thoſe who employed bim, or to the owner of the houſe, fur b 
money. IId. | 5 | 


CA 


—— 
— 


ny ERAL ABRI DGMENT 
_— 
C4 A S ES 


; E. 0 VU '. T v. 


ARGUED AND ADJUDGED 


NM ASD 


High Court of Chancery, c. 


wirTmn 4 


ARGE COLLECTION OF CASES 
| NEVER BEFORE PUBLISHED. : 


10 nien ARE, ADDED 


PDITIONAL. REFERENCES TO THE PRESENT TIME, AND AN ALPHA” 
GGW 0 


THE THIRD EDITION CAREFULLY CORRECTED. 


( 


BY 4 GENTLEMAN OF THE MIDDLE TEMPLE. 


5 vor u. PART IL 


„4 „ & 


— - 
wes ans 
— 


* 
Wm K —˙—-]⏑—«a = — — > 


_ 


wt 


50 1 


the act. Firf ren Hild is aboye forty years old, and ſo the 


within | 
gin; and that poſſibly theſe charities given by the Jew's will, may the petitioner is 
be nndęr ſome ſecret truſt for? the khild if. the ſhould turn Jew ; a proteſtant 
| whereffre he directed, that it be inquired into by the maſter (4), Hild of a ., 7 ms 
' Hil 'a 718, Vincent and Farnandes or Farmandez, 1 Will. Rep. 524. | 


© be clearly within the miſchief, ſo ev 


yy 7 


N 


1. C TAT. 1 n. c. 30. enacts, that if any Fewi/h parent, in 
order to the compelling his proteftant child to change his 
religion, ſhall refuſe to allow uch child a fitting maintenance 
ſuitable to the degree or ability of ſuch parent, and to the age and 
education of ſuch child, upon complaint it ſnall be law ful for the 
Lord Chancellor or Lord Keeper, Cc. to make ſuch order for the 
maintenance of ſuch proteſtant child as he ſhall think fit. 
2. A 7 hter who turned proteſtant ; the Je had 


care of her edetion' 2 Secondly, that ſhe is married, and 
not now to be called a child, but to be provided for by her huſ- 
band. Thirdly, that the parent being dead, he could not be ſaid 
to have refuſe &c. and ſo the power given by the act at an end. 


But his Arch lip ſaid, he ſtrongly inclined to think this caſe to be 


e act, for the ſeveral reaſons (a) mentioned in the mar- (a) Firſt, for * 


parent, tho' the 
parent be dead. 
5 3 . — , Sappole the 

child of a Jew turns proteſtant, and the Je parent by will gives his eſtate to truſtees, upon a ſe- 
cret truſt that if the child turns Je the child ſhall have the eſtate, and not otherwiſe; as this would 
! zone muſt wiſh it to be. within the meaning of the at. It 
is not ſaid the complaint ſhall be againſt the father ; that would take this eaſe out of the act; neither 
is At ſaid, that the order ſhall be made upon or againſt the father; ſo that this caſe fits every word 
made uſe of by the Legiſlature. ' Suppoſe a ſuit or petition had been exhibited, and the Jew parent 


had died pending the petition, and had given ell away ſrom bis proteſtant child, doubtleſs the com - 


plaint might be againſt the execxtor, and the order likewiſe againſt the executor z every one will al- 


low this to be a hard caſe; and if the words be large enough (as they are) why ſhould they not be 


conſtrued to extend to it? At to the refuſal of the parent, it is not to be intended that the parent 
the Pry muſt make an a pal refuſal in words, for by that co ſtruQion the flatute might eaſily be 
evaded and rendered uſcleſs, If the Jewiſh father does by will diſpoſe of all his eſtate from his child, 
this is in law a refuſal; and unleſs ſome other reaſon be made appear, it ſhall be intended, becauſe 
the child was a proteſtant. The obligations of nature plead ſo ſtrongly on behalf of a child, that 


when ſuch a caſe happens, ſome great provocation muſt be ſuppoſed to have occaſioned it; and if 


no other reaſon be made appear, this difference in religion ſhall be intended the reaſon. Per Lord 
Chancellor, Ibid. 525, 526. | Tho? this was the opinion of the court, it does not appear 


that on this petition the court made any order; and as nothing further is to be traced in this matter, 


it is probable the parties came to ſome agreement. bid. $26. in a note by tlie Editor. 


Vol. II. KEK CAP. 


c A P. | LIH. 
Incumbrances. 


1. LJ HERE there were articles, and in them a covenant to 
covenant in the conveyance, that the lands were free from 
incumbrances. Lord Chan. Cowper ſaid, this is not a covenant 
that the lands are free, but only that in the conveyance he would 
covenant ſo. But in the caſe of ſuch a covenant, if any incum- 
brance is diſcovered between the executing the articles and ſealing 
the conveyance or deed of ſettlement, whereof the party had no 
notice, that incumbrance ſhall be diſcharged, even before the ſeal- 
ing ſhe deed of ſettlement, both as the concealment is a fraud, and 
becauſe it would be needleſs to enter into a covenant, which, be- 
ONS fore ing into, is already known to be broken, but againſt all 
1 ol, Abr. . cher incumbrances diſcovered afterwards, there is the party's cove- 
; 8 only. Trin. 7 Ann. Vane and Lord Bernard, Gill. Rep. in Eg. 6. 


i Tit, Mortgages, P. 


CF. MV. 
. Infant. 


T jo ines che (A) How far an Infant is bound or favoured in Equity; 
11 bande of an in- —4nd here of Allawances, &c. 2 "ny 
| TI (B) What Ads of an Infant are good, void or voidable; 
| Buab. 240% - And where the Parol may demur. © 
.(C) Caſes upon the Stat.) Ann. c. 19. where an Infant 


8 @ Truſtee, © 


— —— A — 


Exceptions can- (A) Hou far an Infant is bound or favoured in Nuity; — 

| 20 infant's au- And here of Allowances, &c. io Infants. 

| ſwer, becauſe he | 8 . 
is not bound by 
it, but may 1. 
amend it when 


Seiſed of freehold and copyhold lands, ſurrenders to the 
« uſe of his will, and then deviſes to his wife all his goods, 


| he comes of age.  chattels and eſtate whatſoever, on condition to pay his 
debts and legacies. On a bill by the creditors and legatees for ſale of 
the eſtate, the perſonal eſtate falling ſhort, the words goods, &c. with 


| the 


Bunb. Rep. 338. 


1 


| wo | WU | Mor = W 


— 


OD. - 


Infant. * 
the other eireumſtances of the caſe, would paſs the lands ; and de- 
creed a ſale, and the heir to join when he came of age; but he be- 
ing an infant, they gave him a 2 to ſhew cauſe after he came of 
age. Mich. 1691, Lumley and May et al, Prec. in Chan. 37. 

2. Lord Burlington having a kindneſs for Lady Barrimore, took 
her, when an infant, and maintained her ; and being ſeiſed of 
lands, ſettled them upon her, but kept the writings himſelf; and 
ſtill continued to take the profits of the lands. Afterwards he 
made his will, and thereby deviſed to her a portion in lieu of all 
other proviſions made to her by the ſettlement. Then ſhe married. 
Lord Burlington died. —And Lady Barrimore accepts the portion 
deviſed to her. The queſtion was, whether che accepting of the 
legacy was a deveſting of the inheritance veſted in her ? Lord Chan- 
cellur aſked, if ſhe was of full age at the time ſhe accepted the le- 
gacy ; for, he ſaid, the queſtion would turn upon that, it being 
much more advantageous to her to have the inheritance than to 
elect _ lieu thereof, for money may be diſpoſed of by her 
huſband. The Lord Burlington cannot deveſt the inheritance gi- 
yen to the Lady Barrimore, by deviſing to her a greater value in 
full ſatisfaction of all proviſions, yet her accepting of this deviſe 
is a tacit contract, and ſoa waiver of her inheritance ex Contratr. 


Frin. 7 Ann. Franklin and Barrimore. 


3. Bill to have a diſcovery of defendant's title to lands in B. 
mort to plaintiff, and to have an account of the rents and 
profits thereof, Nc. The caſe was, the defendant's father having 
occaſion to borrow 30ol. the defendant was employed by his father 
to ſolicit plaintiff to lend that ſum upon a mortgage of the lands 
in B. which the father made affidavit of that he was ſeiſed in fee, 


and that the lands were free from incumbrances. The defendant, - 
being then about the age of twenty years, did carry a feoffment in 


fee, and fine of the lands of defendant's father to pla intfff's counſel, 


and the title was approved of, and the money lent, and a mort- 


gage made to plaintiff, and the defendant was a witneſs to the exe- 


cution of the mortgage deed, and alſo to the payment of the money. 


Defendant's father, after defendant came of full age, took 100/. 


more upon the ſame mortgage, and the defendant was privy to that 


tranſafion, but not a witneſs to the deed or payment of the money. De- 


fendant, by his anſwer, ſays, that at the time of making the at, A 
is 


nat mortgage he had heard the lands were ſettled upon him after 

father's death, but had never ſeen the ſettlement ; and after his father's 
death he refuſed ro pay the mortgage, and claims the lands as re- 
mainder man in tail, by wirtue of a ſettlement by his grandfather 
upon the marriage of his father, &c. And Cowper C. ſaid, that if 
an infant, having a remainder upon an eſtate for life, be a witneſs 
to a mortgage made by tenant for life, he did not think this would 
bind the infant, becauſe, if he was made a party to the deed and 


| ſealed it, yet that would not bind him; and that, that was a 


much ſtronger caſe ; yet his Lord/hip was of opinion in this caſe, 
that the ra Af os was liable and ought to make ſatisfaction to the 
mortgagee, becauſe at the time of this tranſaction he was very 
near being of full age, and ſolicited the plaintiff to lend the money, 
and produced this feoffment in fee to his father (which appears 
now to be forged) and was principally concerned all along in the 
fraud, when he knew at the ſame time, as he admits by his an- 
ſwer, that his father was but tenant for life, with remainder to 
himſelf. If an infant is old and cunning enough to contrive and carr 

en 4 fraud, his Lord/hip thought in equity he ought to make 2 
PR | K xk 2 | fation 


; 2 


(% This caſe is 


miſplaced in 
point of time, 


Infant. 


adio for it. Deereed accord. Mich. 1 Geo. (a) Watts and Crefe | 


well, * 2 41 Sein . 1 | 
. Bill to have a fc ormance of an agreement upon 
this caſe. A. during his minority, by himſelf and guardian, enters - 
into articles with defendant to let him a farm at a certain rent, 
Se. Defendant enters upon the farm, and continues the poſſeſſi- 
on, and pays the rent after A. came of full age. After that A. 
conveys the inheritance to the plaintiff, and then defendant quits 


the farm, inſiſting that he was only a tenant at will, and refuſes 


to accept a leaſe or execute a counterpart, becauſe A. being an in- 
fant at the time of making the agreement, vas not bound by it, and 
therefore defendant ought not to be bound by it. And Harcourt C. de- 
creed, that the plaintiff ſhould execute a leaſe to the defendant, 
and the defendant execure a counterpart of ſuch leaſe to the plain- 
riff, in purſuance of the articles; and defendant to pay cofts. 


 Trin. 13 Ann. Clayton and Adu, 9 Vin. Alr. 393. pl. 4. 


5. Where there is a decree My Cauſa againſt an infant, he may 
on A coming of age, and before the decree made abſolute, put in a 
new anſwer. Mich. 1718, Fountain and Caine et af, 1 Will. Rep. 
„„ 3 | | | . 
l 6. Tho at law if one actually lends money to an infant, 
even to pay for neceſſaries, yet as the infant in ſuch caſe may waffe 


or miſapply it, he is therefore not liable according to the reſoluti- 


on in Salk. 279. Yet it is otherwiſe in equity, for if one lends 
money to an infant to pay a debt for neceſſaries, and he pays the 
debt, here, altho' he be not liable at law, yet he is in equity, be- 
cauſe in this caſe the lender of the money ſtands in the place of 


„ the perſon paid (8), wis. the creditor for neceſſaries, and ſhall 


recover in equity as the other ſhould have done at law. Per his 
honour, Trin. 1719, Marlow and Pitfield, 2 Will. Rep. 559. 

7. Gool. per annum was allowed by the Court of Chancery for 
the maintenance of an infant out of her eſtate. A fit of ſickneſs 
coft 14.31. extraordinary, which was allowed above her quarterly 
maintenance. Per Lord Chancellor, Hil. 1720, Lady Shafteſbury's 
caſe, Prec. in Chan. 559. 
8. An infant aggrieved by a decree not bound to ſtay till he is of 
age, but may apply as ſoon as he thinks fit to reverſe it ; neither 
is he bound to proceed by way of rehearing or bill of review, but 
may impeach the former decree by an original bill, in which it 
will be enough for him to ſay the decree was obtained by fraud 


and colluſion, or that no day was given him to ſhew cauſe againſt 
it. Held per Lord Chan. Macclesfield, Mich. 1721, in the caſe of 


Richmond et Ux' and Tayleur.— And his Lordfhip's Secretary acquaint- 
ed the court, that Mr. Vernon, in caſe of an erroneous decree 
againſt an infant, uſed always to adviſe the bringing of an original 


| bill to ſet it aſide, but in ſuch bill to alledge /pecially the errors 


in the former decree. 1 Will. Rep. 737. ; Me 
9. On a bill to ſet a ſide a decree againſt an infant for fraud, if 


the ſame be not fraudulent, tho' in every reſpect not ſo equita- 
ble, the court will not ſet it aſide. Mich. 1721, Richmond et Ux 


and Tayleur, 1 Will. Rep. 734. 


10. In all decrees againſt infants, even in the plaineſt caſ, 
day muſt be given to ſhew — when they — 5 of age. * 
Lords Commiſfioners, Hil. 1722, 2 Will. Rep. 120. 
11. If an infant, ſeiſed in fee, upon a marriage with her guar- 
_ dian's conſent, ſhould covenant, in conſideration of a ſettlement, to 
| convey 


Infant. | | 
ee her inheritance to her huſband, Parker C. ſaid, that equity 
would execute the agreement, if the conſideration was a compe- 
tent fettlement, tho' no action at law would lie to recover 
Mich. 1724, in Cafu Camel and Buckle, 2 Will. Rep. 244. 
' 12. In caſes of truſt infants are always bound by decrees of this 


court; and ſo they are where the will of the anceftor is conteſt- 


ed; and there is ſcarce any caſe where an infant hagtime to ſhew 
cauſe againft a decree, but where it is neceſlary he ſhould join in 
a conveyance to complete the eſtate, and where ſuch conveyance 
is of the inheritance, as in decrees of forecloſure of mortgagors, 
. Ofc. Per Cur Hil. 11 Geo. 1. in the caſe of Whitchurch and W hit. 
c/urth, ꝙ Mod. 128. | | 
13. An infant made a contract, with conſent of friends, that in- 
tereſt money ſhould become principal, upon condition that the credi- 
tor awould not at that time extend the lands of the debtor, and it was 
decreed good. Cited per Lord Chancellor, Mich. 11 Geo. 1. as Lady 
B-tty Cromwell's Caſe, 9 Mod. 10 1 | 
14. Where an infant in his bill by miſtake of his (or guar- 
dian) ſubmits to any thing which will be prejudicial to him, this 
will not be binding, but he will (on paying the coſts of the day) 
be allowed to amend. Mich. 1726, Frl. and Se. Eu, at the R 
2 Will. _— -__ 
15. An infant, when plaintiff, is as much bound, and as little 
riviledged, as one of full age. Per Lord King, Hil. 1728, in 
Raf Lord Brook and Lord and Lady Hertford, 2 Wil Rep. 519. 

16. (2) An infant's anſwer by his guardian cannot be received (a) An infant's 
in evidence againft him, and the true reaſon is, becauſe in reality —_ by his 
it is not the infant's anſwer, but the guardian's, who is ſworn, Sience 3 
and not the infant; and the infant may know nothing of the him, becauſe the 
contents of the anſwer put in for him by his guardian, or may be infant is not 
of thoſe tender years as not to be able to judge of it. Per Lord To; a. M 
Chan Talbot, Hil. 1733, in the caſe of Vrotteſſey and Bendifh, proper ah" 
3 Vill. Rep. 237. : 1 N yy _ 79. 
| 5 | | ON? And where an 
infant is defendant, the ſervice of the Subparnra to hear judgment muſt be on the guardian, and not 
on the infant See 1 Will. Rep. 643, Taylor and Atwood. But where a defendant puts in an an- 
ſwer to a bill brought by an infant who does not reply to it, in ſuch cafe it ſeems the anſwer muſt 
de taken to be true, in regard the defendant, for want of a replication, is deprived of an opportu- 
nity of examining witneſſes to prove his anſwer ; and he ought not to ſuffer for ſuch omiſſion in the 
132 So ruled at the Rolls, with ſome warmth, by Sir Fel I. in the caſe of Thurſton and 
Dec bair an infant, and Nutton et Ux,' Trix. 1733, in which P. Williams was of counſel, and much 
oppoſed the reading of the anſwer; for that the #laintiff, being an infant, could admit nothing, and 
it might be very miſchievous, if by reaſon of the negle& of the plaintiff, the infant's guardian or 
| Prechein amy, in not putting in a replication to the anſwer, ſuch anſwer ſhould be read, and admit- 
ted to be true, tho' never ſo detrimental to the infant's inheritance. Ides guere, ſays the Editor. 
Bid. in a note.” e FE 

17. If an executor, admini ſtrator or truſtee for an infant, neglects 
to ſue within ſix years, the ſtatute of limitations ſhall bind the in- 
fant. Per Lord Chan. Talbot, Trin. 1734, Wyck and Eaft-India 
JZ P no : 
18. In a forecloſure againſt an infant, tho' the infant has fix 
months after he comes of age to ſhew cauſe, &c. yet he cannot 
ravel into the accounts, nor even redeem, but only ſhew any error 
in the decree. This point was clearly laid down by Lord Chan. 


Talbot as agreeable to the conſtant practice (5). Hil. 1734, Mal- hope | 


lack and Galton, 3 Will. Rep. 352. 5 ©. keardattheſRolls f 
13 Moy 1730s this was admitted by counſel on both ſides, and alſo per Cur”, to be the ſettled prae- 
tice. [bid | | | | Ti 


19. An allowance of maintenance to a guardian, muſt be in re- 
to what the infant then had, and not to what falls in after- 


wards, Trin. 1735, in Cafe Cap. in and Chaplin, 3 Will. Rep. 368. 
LAs as Een Aa (B) What 


* 


#7 


/ 


(B) What As of an Infant are good, void or vwidable ;— 


And where the Farol may demur. 


HERE an incroachment of a water-courſe was made 

in the infancy of the anceſtor, who after full age acqui- 

eſced under it twenty-one years, tho' ſuch infancy was urged, yet 

Chan. Couper took no notice of it. Hil. 6 Ann. Guernſey and 

Rodbridges, Gilb. Rep. in Eg. 3, 4. | | | 

2. The parol ſhall not demur in prior incumbrances, nor in truſts 

„„ for ſale, but in equities of redemption only. Eaft. 7 Ann. in Canc, 

4) Bill by a i . | 

* agaĩnſt Gilb, Rep. in Eg. 66 (a). 

the heir and the hs | ns | | 

executor of the obligor, to have a ſatisfaction of a debt due upon a bond out of perſonal and real 

| aſſets. The heir iofiſts, that as to him the parol ought to demur, for that he is an infant, and the 

bill ſeeks to charge his inheritance, which came to him by deſcent from the obligor. The parol 

| ſhall demur until the defendant comes to his full age, as well in this court as at law; which war net 

denied by the Attorney General, counſel pro er. Ordered that the clauſe ſhould ſtand in fats 

9 until the infant heir come to full age; but as to the other defendant the executor, decreed to ac- 

count and make a ſatisfaQion out of the perſonal aſſets as far as they would go. Per King C. Tris. 

12 Ges. Hazard and Dixon, Vis. Ab. Tit. Enfant, (Q) Ca. a are given to H. and his heirs for 

three lives. A. dies. His heir does not ta e by deſcent, ſo as to have his age, or to make the parol 

demur, but take as ſpecial occupant; tho' had it been in the caſe of lands in fee deſcending on an 

infant, the parol ſhould have demurred in equity as well as at Jaw, Tris. 1735, is Coſu Chaplin and 

Chaplin. 3 Mill. Rep. 368. | | | 


3. Cyril Arthington, the plaintiff's father, conveyed the advow- 
ſon of the church of Addle in Com' Ebor to the defendants, in truſt 
to preſent, upon the firſt vacancy, ſuch ſon of —— Fackſon as 
ſhould be then qualified to take the ſame, and in caſe he ſhould 
have two or more ſons qualified, then ſuch one as the grantor, his 
heirs or aſſigns ſhould by writing under his or their hands and 
ſeals nominate and appoint ; and in caſe Mr. Jacłſon ſhould not 
have any ſon of an age capable of being preſented, then upon 
truſt to preſent ſuch perſon as the grantor, his heirs or aſſigns 
ſhould by like writing under his or their hands and ſeals nominate 
and appoint, ſo that ſuch nominee ſhall become bound in a ſum to 
be approved of by the truſtees for his reſignation when Mr. 7 ack- 
Jon ſhall have a ſon capable of a preſentation ; and in default of 
ſuch nomination by the grantor and his aſſigns, that the truſtees 
ſhould preſent a perſon of their own chuſing, under ſuch reſtricti- 
ons as aforeſaid. The grantor died, leaving the plaintiff his ſon 
and heir, an infant of fix months old; then the living becomes 
vacant, and the eldeſt ſon of Mr. Jackſon being but fourteen years 
of age, the guardian of the plaintiff took him in his arms and 


1. 


guided his pen in making his mark, and ſealing a writing, where- | 


by one Hitch was nominated and appointed to the truſtees in or- 
der to be preſented by them to the living. The truftees ſuppoſing 
the plaintiff as an infant, unable to make ſuch appointment, re- 
fuſed to preſent Mr. Hitch, and preſented another perſon; upon 
which the plaintiff brought his bill againſt the truſtees to have 
them execute their truſt in preſenting his nominee, and againſt 
the archbiſhop, to prevent him from admitting their preſentee, 
and, to compel, him to admit Mr. Hitch. Upon the coming in of 
the anſwer, the archbiſhop claiming nothing but as ordinary, the 
plaintiff had an injunction to reftrain him from admitting the pre- 
ſentee of the truſtees, and on the hearing they were decreed to pre- 
ſent Mr. Hitch. And now on a petition of rehearing, it was ſaid 
for the defendants, that the preſentation of clerks to biſhops for 
admiſſion t6 churches is an att that requires judgment and diſere, 


tion- 


Infant. 
tion, which an infant is not maſter of; and tho' the law ſuffers - 
them to preſent to their own livings, yet it is of neceſſity, becauſe 
there's nobody elſe to do it; and if they could not, then a lapſe 
muſt incur ; for a preſentation to a living being a thing of no va- 
lue, and therefore not to be accounted for, a guardian cannot have 
it; whereas in the preſent caſe, if the grantor or his heirs neglect 
or are incapable of preſenting, the truſtees are expreſsly authorized 
to preſent, whoſe act will be conſidered as the act of the infant; 
ſo that noinjury will be done to any Nr. and tho in caſes of evi- 
dent neceſſity, equity may ſquare itſelf Y law, yet where no ſuch 
. neceſſity appears, reaſon and common ſenſe ought to prevail; from 
whence it was inferred that the nomination being an act requiring 
diſcretion and * was void, and the truſtees intitled to 
preſent their own elerk. —Beſides, in ſupport of the reaſon of the 
thing, it was argued, that by the whole tenor of the deed judg- 
ment and diſcretion in the perſon who was to name a clerk to the 
truſtees, was required, for it was ſaid, in caſe Fackſon had two 
ſons qualified ; now an infant could not on any reaſonable ground 
prone one to the other; an infant could not take care that the per- 
on in the preſent caſe ſhould reſign at a proper time.— It was in- 
ſiſted that an infant could not make any appointment at all; that 
if the caſe were ſent to be tried at law, the jury could not find an 
appointment to be under his hand and ſeal; and it was conſidered 
as a power which ought to be taken ſtrictly. Blackaille v. Arſcott, 
in C. B. Eaſt. 8 V. One Roberts had a power to make leaſes under 
hand and ſeal, but being afflicted with the gout, he could not uſe 
his hand to write, ſo he only ſealed the leaſes; and though it was 
urged, that ſealing was ſigning within the / ſtatute of frauds, yet 
the court held the leaſes void, for a power ought to be exactly ob- 
ſerved. Sir Philip York Attorney, and Talbot Solicitor, pro Quer: 
If this were a power, it ought to be conftrued reaſonably ; yet it 
is not a bare power, but an equitable eſtate in the grantor and his 
heirs, and gives them an intereſt accordingly ; which it is unrea- 
ſonable an infant ſhould loſe. Equity determines upon eftates of 
her creation, as the law does on legal eftates ; and if an infant 
may preſent at law, or nominate upon a legal right of nomination, 
why may he not nominate upon an equitable one? Infants are in 
many caſes permitted to act; they may perform a condition, de- 
clare the uſes of a fine, and, if the fine be not reverſed during the 
nonage, the declaration is good, and equity will not afterwards 
interpoſe.— In the 7 Ann. c. 19. Infant truſtees of any age may 
be decreed to convey, ſo that tho? the legal age of diſcretion be not 
till fourteen, yet many acts done before that time are good. If 
an infant under the age of aſſent, marries and has children, no 
diſſent can be afterwards. And in the caſe of preſentation, as an 
infant juſt born may preſent at law, ſo the law does not look on it 
as an act which requires diſcretion in the patron, nor indeed is it 
_ requiſite ; for infants, being ſuppoſed to follow the directions of 
their guardians, may be informed by them who is a proper per- 
ſon, or if they are not, yet a preſentation being only a bare re- 
commendation of a clerk to the biſhop, and not an act which gives 
any intereſt in the living, and the biſhop being abſolute judge of 
the perſon's abilities, there does not appear any * reaſon whv 
an infant may not make it as well as a perſon of full age; and it 
is not of neceſſity that they muſt preſent, for tho a lapſe might in- 
ſue, yet the preſentation of the minor on the next vacancy is re- 
ſerved, and nothing diveſted out of him by the biſhop's collation ; 
fo that as to the infant, it is the ſame whether the biſhop collates, 


or the truſtees preſent 5 wherefore they inferred, equity ought ns 


Fd 


—_— 
be bound To the law, fince the caſe and reaſon of the thing is 
alike, for otherwiſe the greateſt confuſion and uncertainty muſt 
follow. Ling Lord Chancellor: An infant of one or two yon old 


may preſent at law ; then why may they not nominate ? s the 
putting a mark and ſeal to a nomination require more diſcretion 
than to a preſentation? The guardian is ſuppoſed to find a fit per- 
ſon, and the bing to confirm his choice ; and if this is permit- 
ted at law, why ſhould a court of equity act otherwiſe in equit- 
able eſtates Upon hearing the cauſe, the court for 
the plaintiff, but without coſts; and now the defendants prayed 
to have their coſts allowed them, being truſtees, and not claiming 
any intereſt, becauſe a right of preſentation is a thing not ſeal- 
able. Sed Cur contra: A preſentation is an honorary intereſt, tho 
not a pecuniary one; the owner of it may oblige a friend or rela- 
tion; and if coſts had been given to the plaintiff, who was op 
poſed by his truſtees in the very point in which the truſtees ought 
o have obeyed him, eſpecially as the truſtees claimed a right to 
preſent themſelves, the would not have been unjuſt. So 
the decree was affirmed in all points. Hil. 6 Geo. 2. Arthington 
and Coverly et al, MS. Rep. , „ 
4. An infant's deed is not void, but only voidable ; for which 
_ reaſon an infant cannot plead Non eff factum to his deed, as a feme 
covert may. Said arg Mich. 1733, in Caſu Nightingale et al and 
Ferrers, 3 Will. Rep. 208. | 


3 (C) Caſes upon the Stat. 7 Ann. c. 19. ſect. 1. where 
where an infant | an Infant i5 4 Truſtee. | 

is to aflign pur- 0 | 5 | | ns ot 

ſuant to the ſtatute ) Anne, cap. 19. is, 2 petition is drawn in the name of him who craves the be- 
nefit of the act, whereupon it is moved that the infant may affign, and counſel is to conſent for the 
infant; but the cout t refers it to the deputy to ſtate all matters, and upon his report they make an 
abſolute order. Bunb. Rep. 52, The Reforter ſays, he thinks it now done upon motion without pe- 
tition, 16d. by way of note. Res | RE ks 


1.0 TAT. 7 Ann. c. 19. ſed. 1. ſays, that it ſhall be lawful for 
any perſon under the age of twenty-one, by the direction 
of the court of Chancery or * re by an order made upon hear- 

ing all parties on the petition of the perſon for whom ſuch infant 

ſhall be ſeiſed or poſſeſſed in truſt, or of the mortgagor or guardi- 
an of ſuch infant, or perſon intitled to the monies ſecured upon 
any lands whereof any infant ſhall be ſeiſed or poſſeſſed by way 
of mortgage, or of the perſon intitled to the redemption, to con- 
vey any ſuch lands as the court ſhall by order direct; and ſuch 
conveyance ſhall be good in law. *Vö 
2. Sef. 2. Such infants being only truſtees or mortgagees, may 

be compelled by ſuch order ro make ſuch conveyances in like man- 

ner as truſtees or mortgagees of full age, > 

3. A petition upon the 7 Ann. c. 19. being exhibited, ſetting out 
the conveyances in truſt to three perſons, and that ſuch an one be- 
ing the ſurvivor, was dead, and the eftate in law devolved upon 
an infant, who was in court; the declaration of truſt was read, 
and the conſent of the next heir at law to the infant required; and 
then an order was made for the infant by her guardian to convey | 
over the truſt eſtate to the Ceſſuy gue Truſt, and the conveyance to 
be ſettled by the maſter. Trin. 1709, Anon. in Canc', Prec. in Chan, 

284. Ca. 226. | 5 

4. Upon a reference to a maſter, to examine whether an infant 
was a bare truſtee within the 7 Ann. the maſter reported, that the 


father, from whom the eſtate deſcended to the infant, had frequent- 


Infant. $21 
acknowledged he was only a bare truſtee, and 2 was read 

at the purchaſe money was paid by 4. who deviſed the eſtate to 
e petitioner, but the receipt in writing had been given to the in- 
nt's father; that the Ceſtuy gue Truſt, and thoſe under him, had 

n all along in the poſſeſſion of the writings and of the eſtate, 
hich was 40s. per annum, being a burgage houſe. Lord Chan. 
ing ſaid, he was fatisfied that this was but a reſulting 
uft, by reaſon of the payment of the money by A. the 
ſtator, and it being an eſtate of ſmall value, and it being ſaid 
at his Lord/hip had made a like order before for ſuch a convey- 
of burgage from A.'s truſtees, he ordered that the infant 
ould convey, ſince a decree would coft the value of the fee-fim- 
le of the houſe. However, where there is no declaration of a 
| in writing, he ſaid, he would, for the future, leave the Cæſfuy 
e Truft to bring his bill, and have a decree againſt the infant to 
pnvey, becauſe theſe orders for an infant truſtee to convey ought 
be in the (a) plaineft caſes, and not in ſuch as are ſubject to the (a) S held by 
iſputes, which truſts, without writing, may be liable to. Trin. Lord Talbet, in 
729. Ex parte Vernon, 2 Will. Rep. 549. — 2 
5. The act of the 7 Ann. c. 19. is a remedial law, and extends , Nev. 1736. 
nly to caſes where the infant is a bare truſtee originally, and at ibid. Lu this 
e death of the teſtator, not where he is made fo by ſubſequent #4£% C. 7. 
As. Per Cur' Vide 3 Will. Rep. 389. Cites Trin. Vac. 1730, at 1 
he Rolls. Anon. + . 31. whereby 


- infants may ſur- 


| render leaſes in the courts of Chancery or Exchequer, in 8 to renew the ſame. 
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6. Where land is given to an infant, charged with the payment of 
oney, the infant is in equity a truftee for him to whom the money 
payable, but he is not within the ſtat. 7 Ann. c. 19. becauſe he 
ales an intereſt in the land, and ſoit is in all caſes where the infant 
aims an intereſt. Per King C. Hil. 6 Geo. 2. MS. Rep. | 

7. J. . plaintiff's father, entered into articles with B. for the 
urchaſe of a tenement, which B. covenanted, for himſelf and his 
eirs, to convey before ſuch a day, and in conſideration thereof 
f. S. covenanted to pay 7057. B. died before any conveyance was 
ade, and the tenement deſcended to C. and D. (two of Bs daugh- 
ers) and E. an infant, the eldeft ſon of F. the third daughter of B. 
F. S. died, and plaintiff, as his eldeft ſon and heir at law, brought 
is bill to have the eſtate conveyed according to the directions of 
is father's will, upon payment of the purchaſe money by the 
xecutors therein named, and amicable anſwers were put in, ſab- 
itting to the direction of the court. The only queſtion was, 
hether the two daughters of B. and E. the heir at law of the 
ird daughter, were truſtees within the 7 Ann. c. 19. Lord 
han. Talbot took this to be only a conſtructive truſt, and that ſuch 
uſts were not within the view of the ſaid act, which does not 
ake provi frons for infants to convey in purſuance of the decrees of this 
purt, but only gives power to make orders ina ſummary way, in caſes 
at are originally plain and uncontroverted by the parties ; where- 
re this caſe ſeeming to his Lord/hip to be left to the common 


aw, as it ſtood before the making of the act, it was decreed that 
. and D. ſhould convey immediately, and that a day ſhould be 
iven for E. the infant heir to ſhew cauſe within ſix months, c. 
ith liberty to the plaintiff to apply to the court in caſe any pre- 
dents ſhould be found where ſuch conſtructive truſts had been 
eld to be within that ſtatute. Mich. 1735. Goodwyn and Lifter, 


CAP, 


Will. Rep. 387. 
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|  InjunQton. 
(A) Injunfions, in what Caſes granted ;—And here of 


| granting perpetual In functions. 
(B) What ſhall not be a Breach of an In junction. 


i 


(s) In order to (A) Injunfions, in what Caſes granted (a); — And her 
gg * of granting perpetual Injunfions. 
F which was admitted to be read. Feb. 4, 1718. Ben 
and Loggan, in Scacc', Bund. Rep. 35. Ca. 54 | N Fe, 


10 Med. 1. Aron, 1, FNHANCERY will not grant a perpetnal injunction, tho 
gy ata party has had five verdicts in ejectments at law, un- 
* of Bath leſs there be fraud or truſt, or ſome accident fell out to give th 
It has been taken court a juriſdiction. Per Lord Keeper, Trin. 1706, Earl of Bath 
that after three and Sherwin, Prec. in Chan. 261. 2 5 | 
wo yer Fi. 2. A bill was brought by the plaintiff as affignee of the copy d 
Dat he, been al. the Dunciad againſt the defendants, for an injundtion to ſtay them 
| lowed, Select from printing and felling the Dunciad, and to be quieted in the 
cafe in Chan 13. enjoyment of the ſole printing of that book for fourteen years, ac- 
f Sp 7 Bark cording to the ſtat. 8 Ann. c. 19. and upon filing the bill, and up- 
Rep. 158. Bare- on an affidavit that the plaintiff had purchaſed, or legally acquirec 
fort and Fry, in the copy. of that book, an injunction was granted Nifs Cauſa. | 
| which caſe a was ſhewed for cauſe, that the plaintiff had not ſer forth a good 
ee que title to the ſole printing of this book, either in the bill or in th: 
| 2 per lot affidavit, for he only ſays, that he has purchaſed or legally ac 
Curiam after five quired the copy, but does not ſay of the author, or who was the 
eje&ments and author; and by the ftatute the author, or the aſſignee of the au 
ON m_ "ai, thor, are only intitled to the ſole right of printing the book, and 
5 for no other perſon; and it is not ſufficient to ſay he purchaſed or le. 
printing, Cc. gally acquired the copy, withont ſaying he purchaſed it of the 
*© The court ka- author. Lord Chan. King allowed the a 1 and diſſolved the 
E injunction. Trin. 2 Geo. 2. (a) Gilliver and Snaggs. ; 
Fil. 1537. 28. in the fame term, an injunction was granted in the caſe of G: 
Rep. for print- author of The Sequel of the Beggar's Opera, againſt the publiſhing 
log. Sc. Cie and ſelling that book, upon a bill founded upon the ſtat. 8 Am * 
| 1 


Architecture, . | 
Flach v. race th FS $ Vin. Abr. 278. Pl. 4. | | 


Aug. 1739. MS. Rep. for printin?, Cc. Millar's Gardener's Kalendar,“ Rivington v. Cooper, 5 
/ 


Afterwards, 


1740. The proprictor of Doctor Trapp's book aga inſt being righteous oe r much had an in-. 
junction. The defendant, under pretence and title of an extract, printed part of the book, ani 8 
was printing the reſt in a pamphlet called * The Gentleman's Magazine.” Demurrer, ſor that aue. 
extract ſuch as this, was not within the ſtat. 8 Ann. for then all extracts in the mem irs of litera- Ne, 
ture would be ſo. But by Lord Chan. Hardwicke, it is not material what title you give the book, Lo 
nor whether you print all at once or not. Auſtin v. Cave, May 1740. MS. Rep. (a) Thi th 
caſe is miſplaced in point of time. =D | | 
4, | 3. A. diverted a water-courſe, which put B. to great expences 
in laying of ſooths, &c. and the diverſion being a nuiſance to B. 
he brought his action, but an injunction was decreed upon a billif | 
exhibited for that purpoſe, it being proved that B. did ſee the 
work when it was carrying on, and connived at it, without ſhew- n 
Ing the leaſt diſagreement, but rather the contrary. Short v. Tay gh 
hr, in Lord Somers's time, was cited, which was, Shore builr ai” 
fine houſe ; Taylor began to build another; but laid part of his 
= 7 foundation 


ndation upon Short's land. Short, ſeeing this, did not forbid 
but on the contrary very much encouraged it; and when the 
iſe was built, he brought an action; and Lord Somers granted 
injunction, and ſaid, it was but juſt and reaſonable ; for bein 
uiſance, every continuance is a freſh nuiſance, and fo he would 
perpetually liable to actions, which would be hard, when he 

$ encouraged by the party himſelf. Mich. 8 Ann. Anon. MS. Rep. 

. Defendant's father mortgaged and afterwards ſold land to B. 
brother, the plaintiff, and upon his death defendant ſer up an 
intail created about two hundred years fince, and got into poſ- 
on. The plaintiff brought an ejectment, and a verdict paſſed 
the now defendant upon producing an old inquifition finding 
intail : but there was no deed produced creating this intail. 
e plaintiff at law brought his bill, ſetting forth that the writings 
re all in the defendant's hands, and praying that they might be 
duced, and that the defendant might not ſer up a title under any 
| term; and decreed by Lord Cowper, that the trial ſhould be 
on the mere right in an ejectment, and that no truft term, mort- 

ge or leaſe, ſhall be ſet up, but that the defendant ſhould make 

e only under the intail. Upon ſuch trial it was found again 
defendant ; but the judge certifying againſt the verdict, a third 
al (after two verdicts for defendant) was heard at the bar of the 
chequer ; and after that another trial in B. R. in both which the 
dict was for the plaintiff; and now on the equity reſerved it 

x pages that the plaintiff ſhould have a perpetual injunction, 

h coſts. Lord Chan. Parker obſerved that the plaintiff had no 
ſon to complain (as he did) of the inconvenience, that there is no 

| of trials in ejectment, the two firſt having been found 
ainſt him; but that the two trials at bar, by direction of the 
irt, being for him, his Lord/hip ſaid, he did not ſee what this 
rt had been doing, in directing trials, and ordering writings 
be produced, unleſs it ſhould now grant a perpetual injunction, 
ich really, after ſo many trials, ſeems to be for the benefit of 
th parties; and that the caſe in its nature is ſuch as not to be 
itled to any favour in reſpect of the purchaſe, the long enjoy- 
nt, and the endeavouring to defeat it by an old intail of above 
o hundred years; and that if there was not the cleareſt proof 
aginable of ſuch an intail (as poflibly there was not) the jury 
re in the right not to find it ; but as to the colts in this courr, 

> plaintiff has had relief by producing the writing, and prevent- 
the defendant from ſerting up any old terms; and it does not 
pear that the defendant (the heir of an antient family) has ſo far 

(behaved as that he ought to pay coſts ; tho his Lord/hip faid, ;,. 6) 4. favs, 
ſhould loſe his own coſts, the right appearing againſt him; but that this decree 
plaintiff to have the coſts at law for all the trials. Mich. 1720. was affirmed is 


g : | om. Proc”, with 
ghton and Leighton, 1 Will. Rep. 671. £ 4 J. coſts, March 
6.—dtr. 404. M. 7 Ges. S. C. ſays, after two verdicts on trials at bar in favour of the plaintiff's 
, a perpetual injunction was decreed, according to the caſe of Lord Bath and Sherwin in the Houſe 
Lords; which practice was introduced that the right might be quieted in ej: ct ments (where at 
the party is always at liberty to bring a new one) as it was in real actions where the verdict was 
J. And this was affirmed in the Houſe of Lords. N. B. There had been ſeveral country ver- 
5 to the contrary, but the trials at bar were laſt, | 


5. Bill to be quieted in the enjoyment of the right of ſole print- An injuntion 
Dr. Prideaux's book called Directions to Church-Wardens ; and N, =o 1 
a perpetual inaction againſt the defendant, to prevent his g 1 © of 


Richardſon, Au- 


iming and publiſhing the ſame. The plaintiffs claim the ſole thor of Pamela, 
rhe of printing by grant of the copy from the author, per the ſtat. agaiaſt publiſn- 
nn. The defendant claims a title under the original printer of in 40d felling 


> book, to whom the author firſt delivered the copy to be print- 138 
| | | founded on ſtat. 
Fer. e. 19. anda perpetual iujurction was afterwards granted, on hearing the merits, 2 print- 
and publiſhing ſaid book, by Lord Chan. Harde cie. 6 May 1740. 14 Geo. 2. MS. Rep. Injunc- 
i for printing, C. Joſeph Andrews, Millar v. Linch, 03, 1742. MS. Rep. See 2 Blacks Cm. 406, 
Ga th, R:p. 25, 143, 144, 34? » | 


In junct ion. 5 2 3 
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ed. And per Macclesfield G. the bare delivery of the copy by t 
authoruo be Farms wp" not deveſt the right of the copy out 
the author, bur is only an authority to the printer to print that ed 
tion, and the author may afterwards grant the right of the copy; 
another perſon. And a perpetual injunddion was granted aga! 
the defendant not to print and publiſh the faid book. Mich. 9 G: 
Knaplock and Tonſon and Curle, 4 Vin. Abr. 278. pl. 3. | 

6. Plaintiff prayed an injunction to ſtay defendant's proceedi 
at law upon this caſe. Duke Hamilton brought an ejectment 
his own and his wife's name, for certain lands that deſcended | 
the Dutcheſs during the coverture, and employed the defenda 
Mr. Incledon as his att The Duke died pending the ſui 
and the Dutcheſs continued Mr. Incledon attorney, to proſecute th 
ſuit. Mr. Incledon brought his action for all the money expend: 
in that ſuit, as well in the Duke's time, as in the Durtheſy 
againſt the Dutcheſs, and recovered a verdict at law. And I 
Chief Baron ſaid, that this bill is not brought to be relieved agai 
the verdict, but againſt the action. In actions that ſound in d 
mages, if the party makes defence at law, he cannot afterwar 
have relief in equity. The only queſtion is, whether at law 
can recover this againſt the Dutcheſs ? This is proper to be den 
mined at law, * it has been there debated and determined. 
the judge who tried the cauſe had been miſtaken in his * 
you would have had a new trial. The Dutcheſs has the 
of what was done before the. Duke's death. We are not now 
termining the cauſe, but only, whether we ſhall ſtop their p 
ceedings ; and, I think, we ought not to ſtop them. All attorne 
bills are matters of account, and the proper method is to have the 
raxed ; and defendant does not ſubmit ro account. B. Price we 
away before the court gave their opinions, but told his brethre 
he was of opinion againft an injunction. B. Montague ſaid, th 
if this was the caſe of a common tradeſman, who delivered goc 
after the huſband's death, he could not recover what was due 
fore; or, ſuppoſe the Dutcheſs had never employed Mr. Incl: 
after the Duke's death, then he could not have recovered agai 
her; and deſiring him to go on, is a ſeparate contract. This 
a Charge all-in her own right, and he having recovered more th 
is confeſſed to be due in her time, he has recovered ſo much wro: 
fully, and therefore, in conſcience, ought to ſtay execution. 
Page thought there ought not to be an injunct ion. It is ofte 
good rule, that when more is recovered than ought to be, 
court will ſtay proceedings at law. If there has been dealig 
which cannot be diſcovered at the trial, it is proper for to be er 
mined in a court of equity; but here is nothing in this caſe | 
what was proper for a defence at law; but here is no diſpute wi 
ther paid or received, but only who is chargeable ; and this! 
been determined by the Chief” Juſtice of the Common Pleas, : 
agreed to by the whole court, for otherwiſe a new trial wo 
have been granted; and ſhall we condemn their judgment upo 
motion ? As to the queſtion, whether ſhe is chargeable ; ſupp 
ir had been a ſuit upon a bond made to the Darcheſs before m 
riage, would that not ſurvive to her, and ſhe have the bene 
Then ought not ſhe, in conſcience, to pay the charges? Shel 
her act has made it her debt; it was commenced for their j 
benefit. Suppoſe the Duke had bought a piece of filk for a gc 
for the Dutcheſs, and ſent it to the maker's, muſt not ſhe pay 
the making before ſhe can have it, yer it was originally the Du 
debt? Defndant has ſubmitted only to the ſtating of it in his 
ſwer. No injunction was granted. Dutcheſs of Hamilton and 
cledon, in Scacc', 4 Vin. Abr. 103. pl. 20. but does not ſay 
term and year. Vide zd. Brown's Parl. Caſes, 118. F 
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Injunct ion. i 525 
A bill of exchange was drawn upon the plaintiff at Leghorn, Moſclay 1 Sel. 
Mich he accepted, but by the law 3 if IT be accepted, Ca in Chon. 69. 
| the drawer fails, and the acceptor hath not ſufficient effecis of * _— 2% 
drawer in his hands at the time of acceptance, the acceptance ol. . ps 

mes void. And this happening to be the plaintiff's caſe, in 

der to diſcharge himſelf from this acceptance, he inftituted a 

it at Leg/orn, and this acceptance was thereupon vacated by a 

rence in that court. Afterwards the plaintiff returned to Eng- 

nd, and was ſued here ar law upon this bill, and thereupon he 

hibited his bill in this court for an injunction and relief. King 

ord Chancellor was clearly of opinion, that this cauſe was to be 

ermined according to the local laws of the place where the bill 

as negotiated ; and the plaintiff's acceptance of the bill having 

n vacated and declared void by a competent juriſdiction, he 

ought that ſentence was concluſive, and bound the Court of 5 
ancery here. And to this purpoſe he inſtanced the caſe of one 77i. at N. Fri. 
chin ſon, in 29 of Car. 2. and is mentioned in Show 6. where * a 
uichinſon having killed a perſon in Spain, was there proſecuted, , x1, Rep. . 
ed and acquitted of the murder ; and afterwards returning to d 14. 
gland, he was indicted again for the ſame murder here, to which 3 Med. 194. 
dictment he pleaded his acquittal in Spain in bar, and the plea 2 8 

as allowed to be a good bar to any proceedings here. And upon , fo 733. 

e Attorney Generals inſiſting that the plaintiff might have taken Sel. Caſ. i= Chan. 


"""Wivantage of this upon a trial at law, and therefore not relievable 79. 
. court of equity, the Chancellor declared, that if he was to try * Vin. Aör. 8. 
bie cauſe at law, he would allow the plaintiff the benefit of this 
by atter upon the trial; but as other Judges might be of a diffe- 

"Wnt opinion, he would not put the plaintiff upon the difficulty and 
1 3 of a trial; and he ſaid, he remembered a caſe which came 


fore him in the Lord Mayor's Court, when he was Recorder of 

e city of London, where a mariner ſued in the Admiralty Court 

r his wages, and there being a ſentence againſt him there, he 
erwards brought his action in the Mayor's Court for the ſame _ 
ages ; and his Lordſhip, as Recorder, being doubtful whether he 
ould allow the defendant to give the ſentence in the Admiralty 
durt in evidence upon Non Aſſumpſit, aſked the opinion of Chief 
ſtice Holt, who ſaid, that whatever defeated the promiſe might 
given in evidence on Non Aſſumpſit, and that the ſentence in the 
tel dmiralty Court would be good evidence; and in this caſe a per- 
me rwal inſunction was granted to enjoin the defendant from ſuing 
don this bill. In Canc', 22 Nov. 1726, Burrows and Femino MS. Rep. 

8. In an injunction the words pro defectu Placiti, Ic. are intended 


c 7 an iſſuable plea ; and the words Fudicium intrare are intended of 
* final judgment; therefore, if the defendant be an executor, and 


BO eads plene Adminiftravit, and the plaintiff at law enters judgment 
bonis Teſtatoris cum Acciderint, he may proceed to a Scire Facias 
enquire of aſſets, and enter judgment thereupon ; for the mean- 
g of the injunction is, that the defendant may proceed ſo far as 
Nat nothing ſhall remain but to take out execution after the in- 
upp nction is diſſolved. Mich. 1732, Vide 3 Will. Rep. 146. 
9. Plaintiff obtained an injunction on defendant's praying time 
anſwer, but before the injunction ſerved, Need anſwer 
me in, and defendant obtained a verdict at law, and ſued out a 
ire Facias on the judgment quando Aſſets Acciderint ; after the ver- 
ct, the plaintiff ſerved the injunction ; and on a motion to diſ- 
arge it abſolutely, King C. faid, it is an abnſe of the proceſs of | 
ie court to keep it in a man's pocket thus, I muſt diſcharge this 
F junction, and let plaintiff move for an injunction on the merits. 2 Kel. 43. #!. 2 
a_ lich. Term, 6 Geo. 2. Anan. MS. notes, 8. C. 8. F. 
ay 10, Plaintiff's 


"Meh. Rep. 628. 
2 286. S. C. 


10. Plaintiff's teſtator Cotton, = defendant Carlyn a promiſſc 
note for 250). payable fix months after date; defendant Cazlyn ir 
dorſed it to Woodcock for 2501. and he indorſed ir to Miller (tw 
other defendants) for 2 50l. as a payment for ſome goods that Mil 
ler fold him. A bill was brought ſetring forth, that the note wa 
obtained without any conſideration, tu diſcover it, and to have a 
injunction. Defendant Cathyn by her anſwer ſet forth, that Con 
courted her miftreſs, and married her, to his great advantage ; an 
by her good offices, and for her afliftance, as a recompence for he 
ſervices, the day before he married he gave her this note. As 
her, Lord Chan. Talbot was clearly of opinion that this note wa 
in nature of a marriage-brocage bond, and tho it was not charge 
in the bill, but came out upon her anſwer, yet as an equitah| 
conſideration, this court would have enjoined her from taking an 
advantage of it. Defendant Miller ſets forth, that he fold Wo 
| cock ſome yarn at a market price for 2 50l. and towards 44 | 
he indorſed this note to him; but as it does not appear that he h: 
delivered the goods, and if the bill comes before, there is no han 
done him, and that it is not to be ſuppoſed that he would fel] hi 
goods at a market price, and take a note of this kind (which ha 
been due fix — without making any inquiry, and that he ac 
tually arreſted the party without making any upon hi 
for it, it ſeems plainly to have been indorled to him on purpoſe i 
arreſt him, and by that means to elude the equity, it would ha 
been attended with in the hands of the indorſer, but, however, | 
thought there was reaſon enough to continue the injunction till th 
hearing of the cauſe. The executors of Cotton v. Catlyn et al, T 
9 Geo. 2. MS. Rep. IB 
11. Jon Duke of Buckingham, in 1720, having made his wi 
and thereby deviſed a legacy to the Dutcheſs, and ſome other 
cuniary legacies, gave the reſidue of his perſonal eſtate to the d 
fendants the truſtees, to be laid out in a purchaſe of lands, to 
ſettled upon the Dutcheſs, Duke Edmund and Mr. Sheffield, in n 
mainder one after another. In 1721 the plaintiffs brought the 
reſpective bills againft the defendants for an account of the pe 
ſonal eftate, and to have it laid out in purſuance of the will ; a 
there being ſome lands deviſed by the will, to have it proved. þ 
fore this ſuit the will was proved in common form in the Eco 
ſiaſtical Court, and the Dutcheſs upon her anſwer expreſſed he 
ſelf well ſatisfied with the will, * acknowledged the Duke 
made ſuch will, and ſubmitted to have the ſeveral truſts contain 
in it carried into execution. Upon the coming in of the Dutcheſs 
anſwer, and the reſt of the defendants, the parties proceeded! 
prove the Duke's will; and upon the hearing of the cauſe the wi 
was declared to be well proved; and in purſuance of the deen 
the Dutcheſs received her legacy, and near 70, oool. was laid « 
in land, which the Dutcheſs has enjoyed ever fince the purchal 
In 1735 Duke Edmund died, and the Dutcheſs taking out admit 
tration to him, appealed againſt the decree to the Houſe of Lon 
where the decree was confirmed. And being inclined to diſpi 
the Duke's will, ſhe now applied to the Spiritual Court, and cit 
the executors of Duke 7% to prove his will there per Teſt 
whereupon Mr. Sheffield moved this Court for an injunction to fi 
her proceedings in the Eccleſiaſtical Court; and it was alledg 
for the Dutcheſs, againſt the injunction, that the cauſe heren 
cloſed by the decree ; that no ſuch injunction therefore could 
granted, becauſe there was no ſuit before the court; that the. 
cree of this court, declaring the will of Duke Fo/n to be well pr 
ed, could be no impediment to the proceedings of the Nutchd 
which were only to try the effec of the will as to the perſonal eft 


| 


— my OO = = o& BW bo TM 


ijunctiusn. 

over which this court had no juriſdiction; that the validity of the 
probate only was in queſtion, which this court could not determine; 
that the anſwers in the former cauſes, and the decrees therein, were 
founded only on a preſumption that the probate was good; that if the 
Dutcheſs had diſcovered any new light, that might help to deſtroy 
that preſumption, it was highly 2 that ſhe ſhould have an 
opportunity to enquire into it, which ſhe could do only in the Ec- 


Houſe of Lords, a bill of review with ſupplemental matter may be 
roper, if any thing new ariſes, that may vary the former decree ; 
2 is ſuit inſt ituted in the Eccleſiaſtical Court was as reaſonable, it 
not being poſſible to bring any ſuch new bills of review, tho' the 
parties were able to diſtinguiſh their caſe, unleſs the Dutcheſs could 
obtain a repeal of the probate, which muſt be the foundation of 


ſelf authorized to grant an injunction in this caſe ; that cannot be 
done, as I know, without a bill for that purpoſe ; the ſuit is cer- 
tainly at an end. It is likewiſe certain that the court has nothing 


to do with the cee of wills of perſonal eſtates; this belongs to 
another juriſdicti 


tive ſtrength of the probate; and if that had been repealed, no 


he probate may be vacated, which might of conſequence alter the 
aure of the eſtates purchaſed and convert them into perſonalty. 
But then a conſideration ariſes what equity there is in this caſe to 
inder ſuch a proceeding, or at leaft to ſuſpend it till this court is 


Wnſwers, the decree of this court to perform the truſts, and an ac- 
val performance of that decree, by inveſting the money in land, 


njoyment of theſe lands according to the truſt of the will; I ſay, 


trange if this court, without any reaſon aſſigned, ſhould fir ftill 
ad overlook a proceeding in another court that tends directly to 
efeat its own decrees. It is ſaid we have nothing to do with pro- 
ates, and ſo the validity of this will, for any thing done here, 
mains quite untried ; it is true. But this of itſelf ſeems to be an 


2wn the court in to make ſuch a decree. In the caſe of Vernon 


eftion was, whether ſome fee-farm rents paſſed by the will, this 
durt held they did, and decreed the truſtees to convey ; according- 
upon an appeal to the Houſe of Lords, this decree was confirm- 
and afterwards Mr. Acherley, having a mind to try the opini- 


ent of theſe rents; and tho' this was a proceeding that by law he 


my Lord King thought himſelf not warranted in awarding an 
unction without a bill, yet he would not endure to ſee the Juſtice 
this court queſtioned, but made an order to ſtay the proceedings 


ord Talbot afterwards, upon the hearing, granted a perpetual in- 
225 junction. 


cleſiaſtical Court; and therefore, as aſter a decree confirmed in the 


ſuch . matter. Hardwicke Lord C. I don't think my- 


ion; and the declaration made in the former cauſes 
hat the will was well proved, refers only to the land. It is alſo 
true that the anſwers and decrees are founded upon the preſump- 


uch decree would have been made; and I won't ſay, but that ſtill 


nformed and ſatisfied of the reaſon of commencing it; for any 
hing that appears now on the fide of the Dutcheſs, the will ſtands 
nimpeached ; and conſidering her Grace's ſubmiſſion to it by her 


er acquieſcence in the will, her acceptance of her legacy, and her 


onſidering all theſe circumftances, it would appear exceeding 


gument of very little weight in favour of the Dutcheſs, who by 
er own anſwer has confeſs'd the validity of the will, and thereby 


d Acherley, which aroſe upon the will of Mr. Vernon, where the _ 


of the Judges of the common law, took a diſtreſs for —_— | 


ight commence, yet this queſtion having been before determined 
"Te, upon an application for an injunction, as in the preſent caſe, 


law till a bill was brought for a perpetual injunction. And my 


527 


528 In functiun. 
The queſtion junction. And ſo I think, in the preſent caſe, here appears reaſon 
h ro ſtay the Dutcheſs's 2 by ſuch an order; and 


was, whether a 
then, if her Grace upon a bill filed, can lay before the court ſuffici- 


to the republica- 28 "gh . 

; -1> ent objections why a perpetual injunction ſhould not be granted, 
21 obs ſhe —— be — to proceed in her ſuit. And ſo ſuch an 
been decreed io order was made. 3 Mar. 1737, the Duke of Buckingham and the 
 InChancery, and Durcheſ: of Buckingham, a legatee, and others executors and truftees of 


2 — Jom Duke of Buckingham, MS. Rep. | 
appeal, and an ejeQment being afterwards brought for the ſame thing, Lord Talbet granted a per. 
petual injunction. Vernos and Acherley. But there muſt be a bill on purpoſe for ſuch an injuncti- 
on. As where the Dutcheſs of Buckingham had ſubmitted to the will of ber huſband, which was 


proved in Chancery, and the decree affirmed by the Lords ; and afterwards the Duke her ſon dying, 
the cited Mr. Sheffield, the remainder man, for whoſe benefit the perſonal cſtate was to be veſted in 
he prayed an injunction, which | 


land, to prove the will per Teſſes in the Eccleſiaſtical Court, a 
the court would not grant on ſuch motion, but made an order to ſtay the proceedings in the 
| Gaſtics] Court till a bill ſhould be brought here for a perpetual injunction. And ſo it was done in 
— n Acherley and Vernon ſupra. Sheffield and the Dutcheſs of Buckingham, in another MS. Rey, 


12. A man deviſed to the now defendant by the name of i: 
youngeſt * John, and his heirs, all his eflates in W. and in caſe his 
Mould not live to attain twenty-one, . iſſue lawfully be- 
gotten, he deviſed the eflates to the plaintiff E. his eldeft daughter and 
the heirs male of her body, with kke limitations over to His other dauyh- 
ters; and in caſe his ſon ſhould attain twenty-one, then he deviſed the 
eftates to be 7 the money ari ing therefrom he deviſed among 
all his daughters as an augmentation to their fortunes. There was a 
great deal of timber upon the eſtate, which Join the ſon was cut 
ting down ; and now they moved for an injunction to ftay him. 
And Lord Chan. Hardwicke was of opinion that he ought to gran 
an injunction ; his Lord/hip ſaid, he — John was to be conſs 

dered as a truſtee of the inheritance for the benefit of the daughte 
and that it was the intention of the teſtator, he thought, to give 
him the beneficial intereſt, but that it would be ſtrange if he wa 
to take away under ſuch a deviſe the greater part perhaps of the 
eftate. His Lord/hip ſaid, that tho there had been no caſe deter 
mined where this court had granted an injunction to ſtay waſk 
for an infant in Ventre ſa mere, yet he ſhould not ſcruple to doi 
if ſuch a caſe ſhould happen; and that he ſhould be inclined « 
reſtrain an heir at law in caſe of an executory deviſe. Injuncti 
(s) The paxticu- granted, and made tual (a). 19 Dec. 1744, Robinſon an 
lar reaſon upon Lytton at Lincoln's Inn Hall, 8 Vin. Abr. 475. pl. 16. 3 Ati. Rep. 20 


which his Lor d- 5 7 68. 


ſhip founded bis - 15 = 
judgment he declared to be, becauſe he looked upon the deviſee John as a truſtee by the intent 


ot the teſtator. bid. 
[For more caſes relating to Injunction, Vide Bunb. Rep. 11, 2 
75, 108, 110, 116, 176, 182, 251, 289.] | 


(B) What ſhall not be a Breach of an Injunction. 


1. T* a perſon is not party to a ſuit, nor acquired any right # 
dente lite from any one as party, but is only exerciſing ans 
teecedent right, inaſmuch as he is not party, this is no breach of 

2:ere term and Injunction. Bootle and Stanley, MS. notes. 
Yeare 2. Plaintiff obtained an injunction to defendant's proceeding 
law, but with leave to proceed to judgment, with ſtay of exec 
on; and defendant took out a Scire Facias quare executio non, “ 
2:ere term and which was held no breach, for this was only proceeding to ju 
year. ment. MHankey and Morris, MS, notes. = 
| 3 A Ah 
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3. Plaintiff before filing his bill was arreſted, ad ve bail to (# 
the Sheriff; then he obtained an injunction on a AG. It was ( Page 529) 
moved to extend the injunction to the proceedings againſt the bail, 
plaintiff baving taken an affignment of the bail bond. King C. If 
a declaration is delivered, the party may proceed to judgment, 
notwithſtanding an injunction, and execution is only ſtayed ; but 
if no declaration delivered. all proceedings at law are ſtayed. This 
is the practice, and the conſtruction that has been always put on 
the words in the latter end of the writ. So the motion was granted. 
Anon. (a) 1731, MS. Notes. 2 Kel. 17. pl. 15. S. P. .(a) Que: 


Term. 


C A ©: EVL 
Intereſt Money. 


| (A) What debts, &c. ſhall carry intergſt, and from 1 Fide ane 4: 
what time ; and bere of making intereſt principal. © 
(B) V1 here the intereſt may exceed the penalty. - 
0 C) N bat intereft a debt contracted in a foreign coun- 
try ſhall carry here. 


(D) In what caſe ies Hall be applied to fink the 
| I 


A) What debts, &c. ſhall carry intereſt, and from what 
6) If a Mort- 
time; and here of making intere/t principal (6). 5 3 
with a covenant for making the intereſt principal, and to carry intereſt, equity relieves againſt 
it. Sir George Meres and Lord Sturton, and again in the cafe of Broadway and MAoorcroft. 
Duere terms and years If a conſiderahle ſum be due for intereſt on a mortgage, and 
the mortgagee aſſigns over for the conſideration of ſo much as the principal and intereſt come 
to (if this affignment be without the privity of the mortgagor), then the intereſt ſhall be 
carried on only upon the principal; but if the mortgagee had applied to the mortyagor be- 
fore, and demanded his money, and required him to join in the aſſignment, if the mortgago: 


refuſes either to pay or join, the aſſignee ſhall — intereſt both on the principal and inte- 
reſt. E. 1719, Anon. in Scucc, Bunb. Land 1 5 


INTERES T to be made principal from the time of ſtating 
the account. 28 Feb. 170), L and Lord Bellew, 14 
Pin. Ar. 457, in a note to 
2. When a truſt · erm israiſed to pay debts equally, Lord Chan. 
Harcourt declared, that the ſimple contract debts became as debts 
duc by mortgage, and conſequently ſhould carry intereſt as well 
2 debts ſecured by bond. Trin. 1713, Car and The 2 of 
Burlington, 1 Will. Rep. 228. 1 
3. Where by a general and national XN IR nothing is made out 


of lands which are aligned for payment of intereſt, it ought not 
Vor. II. 2 L = 
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| mortgages, and more ſtrongly when ſettled by a maſter 


muſt carry intereft from the time 


maſter's 


and Burk, 14 Vin. Ar. 458. pl. g. 


Ubjet to this — gave his real eſtate 


legatre, and foon-after died. Plaintiff the deviſee 
preſentation (as was ſaid) of B.'s father, that the perfonal 


'year amounted to 820 4, Lord Chan. Cowper decreed 


puted only from the day when the: 


rom a yearafter the expiration of the year, when what became 


* 


Inter Money. 
to run on during the time of ſuch calamity. 25 June 1715, Baſil 
and Acheſon, 14 Vim. Abr. 457. fl. 7. PE RI 
4 Stated accounts ſhall carry int reft, eſpecially in the caſe of 
r 


to any order. 25 Feb. 1717, Stroud and Moor, 14 Fin. Abr. 457- 
by way of note to p. 


Ka 
Mich. 3 Geo. 1. Legate and Seel, Gilb. in . 142. 
6. Defendant inſiſted on 800 J. to be due to him, but upon 
only 180 l. appearing due, the. court ordered i 
tereſt for that ſum from the time 1 


The Brewers Company, 1 Wall. 376, 377. 
7- No intereſt to be allowed for colts. .6 Fek. 1%, Butler 


| 8. X S. married B. (wich whom he had no 1 » 0 
expectation of a real eſtate), and having no ifſue by hey, dewſed 
oo l. a. year to ber for her life, iſſuĩng out of all his gfate, and 
vane vey arge 

ff, and made B. his exccutrix and uary 
upon the re- 


one) to the plaint 


was very con e, entered into articles with B. that on her 


renouncing the executorſhip, and delivering over the perſonal 
eſtate to the plaintiff, he, in confideration. thereof, wauld indom- 


- 7" 
| to Lord Chan. Parker 
it was infiſted, that according to the rule of the court, in caſe of 


the very day of payment. Upon an appeal 


an anauity, 'tho' granted for a jointure, the. Jntereft ſbould b com- 
X „ after the arrears 

incurred, became due; but Lord Parker ſaid, that intereſt is a 
thing pretty much in the difcretion of the court, and that fince 
Lord Cowper (that yreat-maſler of equity ), who heard the circym- 
ſtances and merits of the cauſe, appointed payment from the very 
day that it became due, and. ſince this-appears to be the widows 

bread, the decree 'ſhall ſtand. Dat His Ear p added, that he 
did not approve of the diverſity that the intereſt ſhould only be 


carried from the half year after the default of payment ; for fup- 


ſing the payment were but yearly, ſhould it carry intereſt but 
due 


eſtate 


Interef M oney. 


due for this annuity was all the widow had to ſubſiſt upon (a) ? (4) The Re 
Frin. 1719, Litton and Litton, { Will. Rep. 5 porter adds a 


Quære as to this, 

ſays, it ſcems the grrears ſhould carry iatereft only from the 0 ent next after the 
Eran of oe ny "became due ; if 2 balf=yearly, aN ee vear . : if 
— en from the next quarter day ; and fo has been the common rule in theſe caſes; 
ber the "hardſhip of the principal caſe (tho' untruly 3 and tha 3 of Lord 
Coupper's decree, beſgre whom the whole merits of the were heard, ſeemed to influence 
the court in this mattes. bid. 5.44. | 


9. A maſter's report, computing intereſt, makes that intereſt | 
| and to carry (6) —1 for a report 1s as the judg- @ Bacon and 
ment ef the court, and appoints a day for the payment, carrying Clerk, 1. Will. 
on intrreſt to that day ; and the party's diſubedience to rhe court, Rep. 478. 
in not compl ing with the time of payment, ought to ſubjeR 
him to inter. Per Lord Chan. Parker, —Has bur wy a 480 a 
gagor an account, whereby he owns ſo much due for in- (P i) 
_ tereſt, his Lordhip ſaid, he —— whether this will make the Cn 
intereſt principal, becauſe of itſelf it does not ſhew any agree- 
ment or — to her the intereſt, or the nature of that part of 
the debt, or turn it into principal z neither does it appear to have 
been ever ſa determined. That to make intereſt on 2 mortg 
principal, it is requiſite there ſhould be a writing Sore hn : 
Parties, In oo, as the eſtate in the land is to be 7 there- 
22 6 Trin. 1720, in the cafe of Brown and Barkham, 1 Vill 
53. | ; 
10. By marriage articles the hdy's father was to pay ſeveral 
ſums at ſeveral times for diſcharging the huſband's incumbrances; 
he advances moncy ta the ſon in law, and maintains the wife and chil» 
dren fer. taus years; ſich money and allowance for maintenance 
ſhall be added to Alto the foot of the account, and not carry intereſt. 
8721, Kinwin and Blake, 14 Vin. Abr. 458. pl. 1% ( 
11. Intereſt was allowed from the time of calculation / the re- 
fot, in the time of confirming it. 1721, Kirewin and Blake, 14 Vin. 
A. 459, by way of note to pl. 1. 
12. If a man deviſes his lands for the payment of his debts, 
this deviſe makes the lands as a ſecurity or mortgage for all the 
teſtator's debts, as well thoſe by ſimple contract or atherwiſe, and 
the fimpile contract debts ſhall carry, intereſt, as the land, which is 
the fund, yields annual prafits. Per Lord Chan Macclegfield, 
who, ſaid. that this was the daily practice. Trin. 1722, in 0 
| Maxwell and Wettenhall, 2 Will. "Re 26, 27. | 
13. Where exceſfive rates ane allowed: for work in reſpeſd of 
flow payment, there ſhould be no intereſt allowed; for intereſt is 
only allowed to ſupply the want ef prompt payments, 27 Fob. 
F 87 Dutcheſs of Marlbormgh and: Strong, 14 Fin, Ar. 45.8 
hs 
+ | S. deviſed: an annuity of 20 l. fer annum: out of his 
* nal eſtate to A. for his life, payable quarterly. The anovity | 
ing three years in arrears, it was inſiſted; for the annuitant, 
that theſe arrears ſhouldl carry intereſt. But the conrt ſaidy, that 
dis is any done n mo great, arrears; but: IS 
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Intergſt Money. 3 
uſual to compute intereſt for ſo ſmall a ſum. Trin. 1723, Batton 
and Earnley, at the Rells, 2 Will. Rep. 163. 4 OM 

15. Money was due to the teftatrix which was out at intereſt ; 
the executor laid out conſiderable ſums of his own money in pay; 
ment of the teſtatrix's debts before any money came to his hands 
out of her eſtate, as he — And King C. — him 
z his money, and all juft allowances (a). Mich. 1725, Macarte 
2 being” and Gibſon, Sele Caſes in Chan. 50. 


ſhould have in · ON 
tc tor the money ſo laid out, but his 


ter will allow it, but if not (and he allows it) 


n 
to his report. Tho' his Leruſbip ſai 

6 GOD Eee a how intereſt allowed, yet he ſhc.1ld be 
ext emely cautious of doing it for money expended before he receives it out of the eſtate, the 
whercof, he ſaid, he very well ſaw. But the Mafer informing the court, that he 
B TO | 
conſideration of intereſi and coſts till after the report. Ibid. | ne 


16. A fjointure was made of lands and houſes, leaſed out at 17. 
a year for five years to come, but worth 1081. a year. The huſ- 
band covenanted that ſhe (the jcintreſs) ſhould be paid 22/. 10s. 
quarterly to make up the preſent rent 108“. per annum, in caſe of 
his dying within the five years. On a bill for payment of ſeveral 

rters rent and intereſt, it was inſiſted that the intent was ＋ 
the jointreſs in good condition before the rent advanced, as if it 
(Page 532) actually“ was advanced, but not in a better; and that therefore ſhe 

9 99 ſhould allow taxes for the quarterly payments. But King C. ſaid, 

he knew nothing what was the intent; but he ſaw here a ſpecialty, 
whereby a man obliges himſelf to pay ſo much quarterly, for 

which he did not find he paid any taxes, and ſo could allow none; 
and this being a perſonal covenant for payment of a ſum in groſs, 
intereſt muſt be allowed from the time each reſpeQive ſum became 
due. Trin. 11 Geo. 1. Lyſons and Vernon, Select Caſes in Chan. 25. 
17. Intereſt was decreed for the yearly balance if a renewing 
account. 1 Mar. 1726, Aſbion and Smith, 14 Vin. Ar. 458. 
* 18. Judgment debts carry intereſt. 28 Ab. 1726, Parker and 
Harvey, 14 Vin. Abr. 458. pl. 15. . 

19. A. was the deviſee for life of a church leaſe for twenty- 
one years, with remainders over. A. after the death of the teſ- 
tator, and after ten years of the twenty-one were expired, re- 
newed the leaſe, and paid 36/. for a fine, and a Guinca for the 
leaſe. It was inſiſted that A. 's executrix ſhould have intereſt for 
ſuch fine. But Lord Chan. King denied this, in regard A. was 

to have her life in the renewed leaſe by virtue of the will; and 
tho? ſhe perhaps might not out-live the firſt year of the leaſe, yet 
the had her chance for it; and ſo the court denied intereſt for the 
fine, but allowed the charges of the renewal. . Eaſt. 1728, Addis 
and Clement, 2 Will. Rep. 456, 49. Sa HS 
20. Intereſt was allowed upon demands due by covenant, tho? 
objected that they were not liquidated and only found in Damages. 
21 April 1729, Parker and Harvey, 14 Vin. Abr. 458. pl. 16. 
21. The arrears of an annuity or rent-charge are never decreed 
to be paid with intereſt, but where the ſum is certain and a 


Intereſt Money. 


and alſo where ＋ is either a clauſe of entry, or Nomine Pene, 
or ſome ty upon the grantor, which he muſt undergo if. the 
grantee ſued at law, and which would oblige him to come into 
This court for relief, which the court will not grant but upon 
equal terms, and thoſe can be no other but decreeing the arrears 


with intereſt. Per Talbot C. Mich. 20 L in Caſu Ferrer 
albot 2. 


and Lord Ferrers, Caſes in Eg. | 
22. A widow by neat and will of 2 her late huſband 


was intitled to a e ooo. per annum, but was kept out 
or —_—_ (B.: ſon by a former Venter) and 
therefore infiſted the arrears and intereſt from her huſband's 
death. But per Talbot C. intereſt for the rents and profits of = 
eſtate was never yet decreed, the ſum being uncertain (a). Mich. (e And tho' 


1755. Lab Ferrer und Lord Ferrers, Cafer in Eq. Temp. Lord nat the Lady 


- 
r ü ao 


is intitled to an 


eſtate of 1000ʃ. that is not ſulficient! certain, belng onl the of 
r n y as the 


t ae NORTE TATE ELIE Per his Lordfbip. Tbid. 


23. If a woman before marriage aſſigns her perſonal eſtate in 
trull, with a power, if ſhe die without iſſue, to give 1500!. by 
will or deed, and after the marriage by deed in due form executed, 

| the limits 1500. to a truſtee to pay the ſame to A. at her age of 

twenty - one or marriage, the money being payable by virtue of a 
power, which, when executed, draws the money out of the firſt 

' truſtee in ſuch-a manner as if it had never been compriſed in the 

truſt; therefore the whole capital money being in the hands of 
the truſtee for the benefit of . Coſtuy que Truft, draws the intereſt t (*Page 5 33) 

along with it, and A. ſhall have that — Manſell and : 
Price, Trin. 9 Geo. 2. and this confirmed on. appeal to Lord Hard- 
wicke, MS. Rep. 

234. Where the arty prays his ſatisfaQion for a 1 contra: 
debt meerly out of perſonal aſſets, a court of equity will of courſe 
direct the debt to be paid with intereſt, to be computed. for one 
year after teſtator's death. Per Lord Chancellor But where 
a real eſtate is charged with the payment of debts, as well as the 
2 onal, his Lord/bip ſaid he did not know that it was abſolutely 

ed that ſimple — debts ſhould carry intereſt from that 
time. Mich. 1740. Lloyd and Wilkams, Bernard. Chan. - 
* 2 All. Rep. 108. pl. 99. 
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Intereſt upon a 

() Where the Intereſt may exceed the Peavy... hog we h, 
HERE advantage is made of the money, intereſt ſhall —— | 

be carried bon the 4 8 Feb. 1720. Lord N —.— 

2. Equity will never carry intereſt 33 che penalty, where and Davis, in 
there has been no demand * many years. 29 * 1721. Gal. Scac', Bunb. Rep. 
way and Ruſſel, ibid. 23. 
3. Where a bood & caly collateral i, 
carried Ty the principal. 1721. fare 


r 


— wy 
ſÞ - 2 — 
— — 
-_ - 
27 


tereſt may be 
lake, ibid. pl. 4. 
(C) Whet 


Fateref Man oney. 
©) ana niere a Hebt contratiel in a Firtign 


Country ſhall carry bere. 


)LAINTIFF. was poſleſſed of a ſhip, and the Eaf. Kr. 
Company's agent b t the (hip and the cargo in her. ty 
the Jules, of the commander, who had;no power to ſell her; and 


there was ſame proof of the EY the commander, and of 
ſome indirect practices of the agent; but this ſeemed to have been 
done without the privity of the company, tho” for their uſe and 
benefit. Plaintiff brings his bill to have an account of the ſhip 
and cargo from the company, who were decreed to account for 
the ſame; and upon an iſſue directed, the value of the ſhip and 
—_— = time ey — — the hands od the 9 
agent ). was Pan th no the equity 
1 was inſiſted that the lar ought b b end, 8 
wa about 120. per cant. It was objected, That the valve of the 
ſhip and « being uncertain, it could not, in the nature of it, 
bg rs ax from the ime K was fte by the jury: 
the phintif had at this time reſted thirteen years 
Pome and therefore to allow him dan intereſt Beto 
make him u gainer by his own'delay. But Lord Chan. Comer 
6 -derrevd the company to. pay Judi inter (a), and the maſter 
(a) Nhid. 399 to ſee what was the intereſt of during theſe years in the 
This affair be- 
ing tranſacted, dar, and what is the charge of returning money from the Inne: 
in vs Indies, tO Dips and he to allow India intereſt, deducting out of it 
4 r-the dharge of returning, it being tobe paid Bere. al 1707. 
be who de Blunt and The h Colnpany, 1 Wilt _ 395. 
ander i the company, a and for their uſe, muſt be preſumed't to have made e common Advin- 85 
tage that money yields there, the n muſt therefore anſwer the i of that country. 


Ter his Lord pip. 
. If a man h of Tan Yeo e to aul wer in- 
* age 5 34) ĩæreſt; Hut if he 2 858 5 Frory me __—_ 'heonght 
 #fotiori'to auſirer dere; and it is ll * — et, Where one by 


takes from me either vip money, or Which 10 
üg with, in '6rfler to turn them into _ Pt Lord 
. Parker, HI. 12717. in che Cafe of EIn Phe Ein l. 


* * 396. 


OY Wha te Ber + Jha ** 2 to fuk the 


Piat weer Meſſrs. Sens ind Nele ges, 
5 baukrugts, ee their bill to be relievedragaiiſt feveral 
bonds; amuunting to 5990. 5g. 4. made? bo Sir-Fnantis 
<v02d, and to be paid the ſum of 50.0L Which wagcliarge& to be 
-oxerpaid by receiving 16 per cent from the year +7Toto $7245 5 
and it appeaxing in the cauſe that the honds were 
.. at 61. ” cent. and that the ĩutereſt had been afterwards raiſed 5 


10ʃ. 


Intereſs Money. 
10] and ſo paid for-many years, Sir Felyll. maſter of the 
rolls 3 an account end — what had been 
— for-intereſt, and that ſo much as was really overpaid above 
the 1 intereſt ſhould be applied to . ſink the principal; and — * 
adlante were overpail, they ſhould refund; or if any 
* to them, that upon payment of it the bonds ſhould b * a 
vered up. And upon appeal to Lord Tallut, the Ts 
Mirtned. Mich.'8. Ct. 2. Boſanquer, Qr. EE NET 


tie Francis Def MS. Rep. 


Vide. Dit. n ©. 


CAP. 


(Page 535) © C A P. LVIL 
Jointenants and Tenants in Common. 


Fide Title Des (A) What ſhall be a Jointenancy, and what a Tenancy 

. 344: in Common. TT bang 
(B) Of Severance of a Fointenancy. 

(C) Where one Jointenant is bound by the Ad of the 

other. : 9 


(0 Derite to 4. (A) What ſhall be a Jointenancy (a) and what a Te- 
and B. two OS mmo 
Femes) for their - mares Gon Co 2 | 
lives, equally to | os 
| be divided between them (b), remainder to the heirs of B. they are joint tenants, and the ſurvivor ſhall 
have the whole for life, and the heir of B. ſhall take nothing till the death of the ſurvivor. 
1 Str. 15. 1 Vent. 188. Co. Litt. 184. a. 6, Altho' the words, equally ts be divided bet tveen 
them, do ſometimes in a will, make a tenancy in commen, yet it is only by way of conſtruc- 
tion. Vid. 1 Vel. Abr. Eg. 291. Ca. 5.———Upon a caſe made at the aſſizes, it was ſtated, that 
A. being ſeiſed in fee of an eſtate called Woolfs Park, deviſed it in theſe words: As to Woolf 
« Park, | give it to my wife Annab-l/a for her life, and after her death to my daughter Iſabella 
 & Addibell and her children on ber body begotten or to be begotten by William Addibell her huſband, 
© end their heirs for ever. That the wife is dead, and Iſabella at the time of making the will 


had one daughter Elizabeth, and afterwards two ſons and one daughter, who are all dead with. 
out iſſue ; that Elizabeth had iſſue the leſſor of the plaintiff, that 7ſabella ſurvived William Ad- 


dibell, and married Fackſon, by whom ſhe had a ſon the preſent defendant, who entered on her 
death. The queſtion was, What eſtate paſſed to /abella and her children by William Adiibell ; 
the plaintiff inſiſting, that 7/abell2 was only tenant for life, and the children of that marriage 
had the reverſion in fee; the defendant infiſting, that 7/abella was jointly ſeiſed in fee with the 
children, and having ſurvived them all, and left him her ſon and heir, he is intitled. And per 
the opinion of the whole court, IJſabella took as jointenant, and defendant had judgment. 
M. 16 Gee. 2. Oates, on the demiſe of Elizabeth Hatterly, v. Fackſon, MS. Rep. 
8. C. ſays, that aſter ſeveral arguments, the Ch. Fuftice delivered the reſolution of the court, 
that 7zbella took as jointenant ; it being ſtated, that at the time of making the will ſhe had 
a chil, which has been conſtrued to be equal to children. 2 Vern. 106. Co. I. itt. 9. is expreſs, 
that a deviſe to A. et /iberis ſuis and their heirs, is a joint fee to all. And it is no objection, 
that by this racans the ſeveral eſtates may commence at different times, Co. Litt. 188. Pa- 
lexf. 373. Me. 220. As Iſabella ther-fore ſurvived all the children ſhe had by William 
Addibell, the whole fee veſted in her, and deſcended to her ſon the defendant, whe had judg- 
ment accordingly. S | | 


1. F HERE is no diverſity betwixt a grant to two and their 
heirs, and a grant to two and their reſpective heirs, or to 

two and their heirs reſþedively, ſince the limitation muſt be to both 
their heirs, or they cannot both take a fee ſimple ; and if the fee 
enures to both their heirs, it muſt be to both their heirs reſpectively. 


Per Holt C. J. to which Turton and Gould J. agreed. Hil. 1 700. 
in Caſu Fiſher, and Wigg, 1 Will. Rep. 18. | 


2. J. S. afſi;ns a term to truſtees, in truſt to dermit himſelf to 
receive the profits thereof during his life, and after his death, in 


irft 


2 Str. 1172. : 


Jointenantt and Tenants in Common. 


truſt to permit his two daughters B. and C. their executors and 
adminiſtrators, to receive the profits during the reſidue of the 
term, equally to be divided between them, they paying two certain 
ſums within two years to his two other daughters. B. dies. C. 
mortgages to D. And the only doubt was, Whether theſe two 
ſiſters were jointenants or tenants in common? And his Honour 
held, that this being a truſt of a perſonal thing, they were tenants 
in common; and that the father's intention appears ſo in the con- 
ſideration, which was, to make ſeveral and diſtinct proviſions for 


his two daughters, and the paying of the ſums appointed to their 


two ſiſters makes them purchaſers. EI. 1701. Hamell and Hunt, 
Prer. in Chan. 163. vide Salk. 226. 1 Al. 493. 494. Cowp. 
257. 352. 657. 660. 1 Term. Rep. 596. 

3. FJ. S. by will bequeathed a debt of 20,0007. [due to him from 
the crown] to his five grandchildren, ſbare and ſbare alike,” equally 


to be divided between them, and if any of them died, then his ſpare to 


go to the ſurvivors and ſurvivor of them. Lord Chan. Cowper, on de- 
bate, held and *decreed that the grandchildren were tenants in com- 
mon and not jointenants ; ſo that if one died, his ſhare ſhould go 
to his executors, and not to the ſurvivors ; and his Lordſhip ſaid, 
the reaſons on which he grounded his opinion were, that by the 
firſt words [| bare and ſhare alike, it was very plain the legatees 

were tenants in common, and by the ſubſequent words [hat if any 


(Page 536) 


of them died, his ſhare ſhould go to the ſurvivor] it muſt be intended 
if any of them ſhould die in the life time of the teflator, for by that 


conſtruQion every word of the will would have its effect and ope- 
ration ; for were it not for this clauſe, if any of the grandchildren 


had died in the life-time of the teſtator, that grandchild's fifth 


part would have been a (a) lapſed l:gacy, and have gone to the (a) See the caſe 
executor as undiſpoſed 1 by the will; but by this deviſe over, f Blact uell and 
if it ſhould ſo happen that any of the grandchildren ſhould die in * 


the life-time of the teſtator, ſuch ſhare would go to the ſurvivors. 
That the will was ircheate tho? not conſummate from the execution 


of it, and that to many purpoſes in law it did relate to the (b) (5) Salt. 237. 


time of the making, and the words [if any of my grandchildren 
die] muſt not be taken indefinitely, for it is moſt certain that they 
and all others muſt die; and to underſtand it thus, (viz.) if any 
of my grandchildren ſhould die before the receipt of the money, 
that was entirely dehoys there being nothing in the will tendin 


to juſtify ſuch conſſruction. Trin. 1707. Lord Bindon and Lord 
Suffolk (c), 1 Will. Rep. 96. 


This decree was reverſed by ) The word 


the Lords, tho? the reporter ſays qu re Whether in the caſe of /Su. ver 
Strainger and Phillips (d), which was decreed at the Rolls Mich. muſt ſignify ß 
1730, Lord Cocuper's opinion be not adhered to? /big. 97. fometning; and 


| _ therefore it ſhall 
be conſtrued if any of ther dic before the money received. Fin. Alr. Tit. Fointenun.., (K] by way 


of note to the ab. idgment of this caſe of Zord Bindon ud Lord Sali; and cites it from a 


MS. table as S. C. nd ſays, the debt be 
(d) 1 Val. Abr. Eq. 292. Ca. II. : 


queathed is there ſtated to have been a ſeparate debt. 


4. J. . deviſes bis lands to be ſold for payment of his debts and See 2 Purn's 
legacies, and the ſurplus to be veſted in lands, to be ſettled en A. Ec lf. Hows | 
and B. and the ſurviver of them, and their heirs, equally to be divided lie. SS 4. Pl. 20. 


betæueen 


Juimenant and Tenants in Cummòon. 
kes wern them ſbare and alike. A. dies in the teſtator's life- 
time, and then the teftator dies, leaving P. wife of T. his heir at 
law. The queſtion was, Whether A.“ s moiety ſhould deſcend as 
a lapſed legacy, and undiſpuſed of, to the teftator's heir at law. or 
go to. B. the ſurviving deviſce the plaintiff? This cauſe was argued 
before the Lords Commiſſioners Gilber: and Raymond, who ad- 
journing it over for it's difficulty, it was the firſt cauſe that came 
before Lord Chan. Xing, who held that the firſt part of the de- 
viſe being to two and the ſurvivor of them, makes them plainly 
jointenants for life, and therefore they ſhall be ſo taken ; and that 
as to the words [ and # thety heirs, ly to be divided between them 
ſhare and ſhare alle] theſe are plainly words im 


mporting a tenancy 
a in common, and ſball operate accordingly, ſo as to make them 
tenants RE of _ 1 by e e 
os a the will every word takes effect, and A. dying in the life-time of th 
ls i dle bar 1flator, B. became intitled to the whole Fury — Teck 
were not ſatis ance being deviſed in common, the one moiety having lapſed by 
fed with this Z,”s death in the teſtatorꝰs life-titne, B. ſhall take all br Me, and 
opinion, he à moiety of the inheritance ſhall deſcend to the teſtator's heir at 
3 72 law expectant on B. “s death, and the other 3 128 the fee to 
till next morn- B's heir. Eaſt. 1725. Barker and Giles, 2 Will. Rep. 250, 283. 
ing; but his | | | | 
lordÞip delivered his thoughts with ſo nuch clefiricſs that both ſides acquicſced, and thereupon 
it was decreed as above. Did. And this detree was affirmied'by the Lords. Jö. — 9 Mid 
15 7. S. C. | | | e 1 


5. Deviſe to truſtees and their heirs, in truſt for A. for life, re 
mainder to her children by ber then huſband, in truſt that they 
ſhall receive the profits thereof when they come of age. A. had 
then ane child; and four years afterwards the teſtator made a co- 
dicil, by which he changed one of the truſtees in the will, and 

confirmed all the deviſes therein; and then A. had two children 
more, who dicd. The children had an eſtate in fee as tenants in 
(h * P. ca. Common. 11 Geo. 1. Bateman: and Roach. (e), 2 Med. Caſes in Law 


and Eq. 104. . | | 
(Page 537) 6. A. being ſeiſed of a term, and having three daughters, did 
by indenture a the ſame to J. S. his executors and adminiſ- 


trators, upon truft that he and they ſhould permit A. to take the 
profits during her life, and after her deceaſe, upon truſt for the uſe 
and benefit of her three daughters equa/ly amongſt them, and the 
| ſurvivors and ſurvivor of them, her, and their executors, adminiſ- 
trators and gfjigns. And the queſtion was, If the daughters took 
as-jointenants or tenants in 'cummon ? Lord Chan. King held 
that the words equally among ſt them, being coupled with the ſubſe- 
quent words and to the Survivors and Survivor of them, made them 
Jointenants, and conſequently the whole muſt go to the ſurviving 
ſiſter. And deereed accordingly. Mich. 6 Geo. 2. Oakeley and 
Young, MS. Rep. 

7. J. S. had three ſons and two daughters A. and B. and de- 
viſed three fourths of his perſonal eſtate to his three ſons, equally to 
be divided between them, and the other fourth he deviſed to the 

| Tons, in truſt only jor his tuo daughters, and by their approbation 
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to be put out at intereſt in the name of his three ſons, and the 
intereſt to be paid to his two daughters reſpectively during their 
natural lives, and afterwards to their or either of their child or 
children; and for default of ſuch iſſue, he deviſed it ro his three 
ſons equally, as before. B. died, leaving a ſon (under whom the 
plaintiff claimed), and A. died without iſſue. His Honour decreed 
the moiety of B. to her ſon, and the N of A. to the teſta- 
tor's three ſons. And (upon a rehearing) the queſtion was, Who 
ſhould have the moiety of .? And Le Chan. Talbot held that 
tho the ſons had the abſolute in the three fourths, 
r y in the other 
r . 
reſte3iuely , and that is word (reſpefrvcly 
they are Tenants in common, and that the next ord to E : 
children veſts the whole property 3 and they take as pur- 
_ according to Wil?s Caſe, 6 Rep. 16. a. And his Lord- 
faid that he ſaw no reaſon why they mult take re ar onogragFe 
as their mothers, there being no 3 of diviſion in the 
over either to their child 
tor intended a tenancy in 
) in the caſe 


2 


deviſe to them, but the whole is to 
or children, and that wherever the t 
common he expreſſed it, as by the words ( 
of the — and the words (equally to be divided) i in caſe of 

che ſons; and his Lordfbip declared that J. S. 's intention was 


that any child of either H. or B. ſhould (in all events) take che 


I whole * this fourth part, and no part to go over to the three 


ſons till failure of ſuch iſſue. And accordingly decreed for plain- 


tiff, the repreſentative of B.”s ſon. al. 1734. — and 
Hide, Cafes in FP Temp. Lord Talbot 27. 


Lo. 07 Severance of a — 


Right of ſurvivorſhip is as good as a right by aetseat nei- 
A ther is there any thing unreaſonable or unequal in the law of 
Jointenancy, each having an equal chance to ſurvive ; and the du- 
ration of all lives being uncertain, if either party has an ill opi- 
nion of his own life, he may euer the jointenancy by a deed 
granting over a moiety in truſt for 22 ſo that ſurvivorſhip can be 
no hardſhip where either fide may at pleaſure prevent it. Trin. 
1729, Per his Honour, in the caſe of Gy and Vi lui, 2 Will. 
Rep. 529. 

2. It is plain that at law in caſe of a grant of a term for years 
to two, the thing granted muſt ſurvive, if the jointenancy be not 
ſevered. Per his Honour, in the above caſe, ibid. 

*3. Upon a Semerance of the jointenancy in land, the eſtate does (Page 538) 0 
not continue during the life of each donee, but determines upon the 
death of one, for his moiety. Per his Honour, Mich 1734 in 
the caſe of Cowper and Cowper. Cites 28 67. a. and 1 Inft. 
925 a. 2 Will. Rep. 672. 1 

4. 


/ 
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Bunb. 342. 4. If A. and B. jointly purchaſe a leaſe, and convey it to C. 
= 1735 — without any conſideration, ſo that C. is in equity a truſtee for 
2 Vas c. them, but no declaration of truſt is made, the Survivor ſhall have 
Ratcs it thus : this truſt,” and the aſſignment is no Severance of the * 
A. and B. two Reæ and Wilkame, in Scac*, Hil. 9 Geo. 2. MS. Rep. 


nt purchaſers - 

2 years afſign this leaſe to c. (A.'s friend, and with the conſent of B.) but it wa 
_ without Nr 926 29 onenth af GED Bens EE confeſſed in his an- | 
ſwer. B. died in debt. n bill and anſwer the queſtion was, Whether this truſt ſhall 
reſult in equity for the bene of A. only, as it would at law, or whether B. s creditors ſhould | 
come in for an equal moiety? Nota: C. was B.'s executor, and was alſo a creditor of his, 
Nota; A. and B. yy may med the 8 after the aſſignment. The whole 
Court were of opinion, that tho / upon as odious in equity, yet that in this 
aſe, the rrult hall — "4. th frviving Cy ur Tru only 


(C) Where one Jointenant i is bound by the 4 
F the other. 


I. £ © WO jointenants of the office of fines for original win 
| in Wakes, commit the cuſtody of the Seal of the Office 
to B. Both of them commence a ſuit againſt B. in Equity for 
an account ; one releaſes all actions and accounts to B. On this 
the other jointenant brings the bill againſt his companion and 3. 
ſurmiſing the releaſe to be obtained by fraud; B. pleads the re- 
| leaſe, and held a good plea, tho? oe bill ſceks relief againſt it; 
for a general allegation of combination is not ſufficient, without 
ſpecifying ſome fraud in particular, or combination in particular, 
in obtaining it; and the releaſe here is good at law, and no fault 
in B. to get it; and if plaintiff has remedy, *tis _y again his 
companion. Hardr. 168. 5 
2. Several named defendants; one is not ſerved nor did appear; 
and yet coſts taxed for him with the others by miſtake; he — 
this ſhall not bar the others. Hardr. 183. N 
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*CAP. LVIL (. 375) 
'LEGACHES. 


A) Of vęſted and lapſed Legacies, being to be paid at 
a future Time or certain Aye, to which the Legatees 
never arrive ;—Of lapſed Leyacies by the Leyatees 
dying in the Lifetime of the Te/tator ;—And he e in 
what Caſes a lapſed Legacy ſhall ſurvive to the other 
Lepatees. „ 8 

B) Of ſpecifick and pecuniary Legacies ;—And here 
of TIT and nn 7 by how And in 
what Caſes Security ſhall be given for the Payment 

a Legacy. 552. ee on 

C) Of the Time of Payment of a Legacy. 559. 

D) Concerning reſiduary Legatees. 564. 

) What Legatees ſhall have Intereſt and Mainte- 

nance. 564. C . 

„„ 5679. 

G) In what Caſe a Legacy given by à Codicil ſhall not 
be conſtrued in Satisfaction of a Legacy iven by 4 
Will, &c.—In what Caſe a Legacy by a Will 2 

not be in Satisfaction of an Annuity. 570. 

JJ 

) Remedy for Legatees, in what Caſes, and in what 
Cort, Oc. $73. „ 5 

K) Donatio Cauſa Mortis. 573. 
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) Of veſted and lapſed (a) Legacies, being to be 's) Whew a de. 
paid at à future Time or certain Age, to which the DS - 
Legatees never arrive ;—Of lapſed Legacies by the time which _ 
Legatees dying in the Lifetime of the Teftator ; — ohn e time 


or other come, 
And here in what Caſes a lapſed Legacy ſhall ſur vi ve there the legacy 


is immediately a 

to the other Legatees, ; "7. 
t if deviſed upon an uncertain event, which may or may not happen, and the party dies 
fore the time comes, the legacy is lapled. Harvey and Aſbton or Aſtin (Y), MS. Rep.—lf a 
gaey be limited to A. in truſt for B. to be laid out by the direction of C. tho' . and C. 
in the tcſtator's liſetime, yet the legacy is good. MS. Notes. Teſtator deviſed the re- 
ue of his eſtate among his children equally, but they were to pay their ſhares equally 

org their children, I, any of the children die without having iſſue, yet their ſhare is not 
ſed, but ſhall go among their repreſentatives; ſuch à gift being to be looked upon 
beneficial to the children, with a contingent limitation to determine their intereſt on ti: 
of a child. Salt and Chambers (c), MS. Rep. A legacy given ar twenty-one or mar- 
ige, is contingent; and if the legatee die before, the legacy is lapſed, for the contingency 
n never exiſt. MS. Notes. (6) Pere term and year. ( Quære term and year. 


r 
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of twenty-one died. Trin. 1677, Cloberry and Lampeg. MS. Rep. 


2 Chan. Caſes 155, Lampen ad Mich. 35 Car. 2. decreed that the legacy belongs 


to bear the proofs. —2 Vern. 199. 8. C. cited and ſays, chat it was decreed that J. c adm 
niſtrator ſhould have the legacy, but that he muſt wait and expect for it till B. ſhould þ 


| Gilh. Rep. in Eg. 5. A. deviſes his lands to_his eldeſt fon K in fee, and 2 
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u 4 

24. 8. J. inte. A GIVES to B. 5ool. when he Aa the Age 

tidem verbis lays, © aw, —_—_ be married, which ſhall firſt bappen, ta be 
or 


that it was ruled 


in this caſe that intereſt. A. dies; and B. dies before teventy-one ape, 
the executor Reſolved, That the executar of B. ſhould have the legacy ; = 
(Page 540) this is * a preſent duty, tho the ſolvendum be in futuro ; and it is not 
Ar age, a contingent gift, as it would have been, if the words, to ) 
— fre with intereſt, had been omitted, for now it is | 
the deſignation faid, I ging B. 500l. to be paid with —_ — — ata 
of the payment #he age of teuenty-one years or be married ; w without queſti 
of it at the age had ve veſted in B. and his executor ſhould have had it if h 


years was by 

reaſon of the in- 1 
capacity of the equi befor hat time 10 manage it, which Egge the xe 
and when it is to be paid qoith intorefl, ie in (ha. ume thing to Oy ggaemter executor, for will be 1 
advantage to him to keep it in his hands, ſo long as he pays intereſt for i it. . 


ta B. 8 ad miniſtrator. — Sayn, L North once e a Reverſal of dec 
but being much preſſed that teſtator's i intention would be clear in the proofs, he endedi 


been twenty-one ; and that this was confirmed on an appeal to the Lords, tho Lord N 
F Vent. 342. 8. C. | 


Fern. 255, 2. A. deviſed to FB. 20). to pub him out apprentige 
2 * ſhould come to the age of RT years, and he died befo 
2 1 8 that age; and reſolved, That his adminiſtrator ſhould have i | 
d Mich. 1684, Anon. 2 Freem. Rep. 89. 
3. A deviſe of a legacy to a mother for maintenance of hr 
child ; tho? the child Jie, the mother ſhall have the legacy. N 
Lord Keeper, Eqft. 1703, in the caſe of Biſbnell and Par ſn 
Prec. in Chan. 219. 
4. Where A. gives a legacy to B. his executors adminift rok 
and afſigns, if, in ſuch . 4 the legater dies in the | 
the teſtator, tho? the executors are named, yet the legacy is 1 
for the words [executors, adminiſſratort and aſſigns] are void, bei 
but ſarpluſage, and ext eorum. Wc. and they ave by foe 
of law named anly to take in ſucceſſion, and by way of x 
an heir repreſcgts the anceſtor in caſe of an inheritance. Agr 
(a) But it was. per Cur and counſel on both fides (a). Mich. 1705. in the 0 
hald chat a of Elliutt and Davenport, 1 Will. Rep. 84. 


may be ſo penn- 
ed, as that tho' the legatee died in the lifetime of the teſtator, yer his executors ſhould | 7 


the legacy; but then it ought to appear in the will plainly » words. dhat d 
was the teſtator s intent. on. Jhid. 5. 


when 


11. 8. C.—Prec. « But my will and mind nevertheleſs is, that B. ſhall pay: out 0 
4 _ OS. 10 fo ſo. deviſed to him, the yg 600l. W 
617. S. C. 200l. at her age of inpenty-one years, and to my fon]. 200) 
| ** bis age of twenty-one, and to my ſon N. 200l. at his age of tur 

% one; and if my ſon B. TOW TOE MER 
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« one years, then my will is, that my ſon J. ſhall not have the 200l. 
« ſettled on. him, but that it ſball be paid to my daughter M. and ſon 
© MN. to be added to their portjons, and J. to have all the eflate given 
| « to B. paying the 600l. as before expreſſed; and my ſaid chil lren 
« ſhall be xd 41. per annum maintenance for every 100l. till 
« their ſeveral portions are paid,” B. dies before twenty-one. 
Plaintiff married. M. and has iſſue by her. M. died two months 
| hefore her age of twenty-one. And the queſtion was, Whether 
this was not a ſubſiſting charge upon the land, and an intereſt ſo 
veſted'ia M. as to intule the pla ntiff, as her adminiſtrator, to the 
legacies? But Lord Chan. Cooper diſmifſed the bill as to both 
demands, becauſe there were no words in the will which veſted 
any intereft in thoſe legacies before the age of twenty-one years; 
and as to the other 1Qo/. that was governed by the other legacies, 
Mich. 1708, Carter and Bletfoe, MS. Rep. 1 
6. A man desiſes all his lands to his executors for ten years, and (Page 541) 
that after the ten years 1007. ſhould be paid out of them to H. Es 
and A. provided, that if neither of them were living, then nothing 
| was to be raiſed. H. dies before the ten years are expired; his 
executors or adminiſtrators ſhall have nathing, for the legacy is 
lapſed ; but A. ſhall have her portion. Per Lord Chan. Comwpry, 
Mich. 6 Ann. 8 Vin. Als. 239. pl. 19, | 
7. Lord Chancellor held in the caſe of Langley and Oates, Trin. 
7 Ann, that if lands are deviſed in fee, in truſt to raiſe 300l. to 
7 be paid for a portion to J. S. at twenty-one or marriage, and the 
« legatee dies before twenty-one or marriage, the 300 ſhall fink 
into the real eſtate. MS. Rep. | ran 
8. A. poſſeſſed of a perſonal eſtate, deviſed it to defendant, in 
truſt ta pay his. three grandchildren 3ool. each at twenty-one, or 
time of marriage, whieh ſhopld firſt happen, direQing, that if 
any of them digd before twenty-one, or marriage, that the legacy 
ef the deceaſed ſhould ſurvive. One died before the teſtator, 
unmarried, and under age; another died aſter the teſtator unmar- 
tried, and under age. Defendant paid the ſurvivor his 300l. upon 
his attaining twenty-one, and alſo 30ql. for the child that died 
after the teſtator, but refuſed to pay the 3ool. for that which died 
before the teſtator. The ſurvivor preferred his bill for the payment 
of that Tord Chaneellr: A will in a hundred caſes 
fpeaks befare death; and his Lordſhip put a caſe of a devile of a 
perſonal eſtate to A. when he comes to the age of twenty-one, 
and if A. does not attain that age, then over to B. A. dies be- 
ſore twenty - one in the life af the taſtator; (by bis opinion) the 
deviſe to B. is good, and he ſhall take as the primary legatee, 
and not by way of remainder. The fame in eaſe of ſuch deviſe of 
lands; as, if a manor is deviſed, to A. and his heirs, if he attain the 
age of twenty one, if not, then over to B. A. dies before that age 
3Þ the life. of the deviſor ; the deviſe to B. is good. Decreed 157 
plaintiff. Tria. 7 Ann. Highman and Stroud, MS. Rep. 
9+ In cafe of a deviſe of 1000l. which the deviſor bad upon a 
Boxtgage-on.2-gollgge heals, t be paid; when the dzriſee comes 


_ 
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of full age, firſt queſtion was, Whether rhis was a veſted legacy? 
And held it was. Secondly Whetner this legacy carried intereſt 
from the deviſor's death? And by Lord Chancellor, 1. will not, 
but only from the time the deviſee comes of age. If a mort 
doth deviſe his principal, the intereſt doth not paſs, becauſe it is 
a different thing; and here the deviſc-1s not of the mortgage but 
of 1000l. to be raiſed out of the profits. His Lord/bip ſaid the 
executor is to receive the profits, and to give ſecurity for what 
he ſhall receive. Thirdly, Whether this is a ſpecifick legacy, and 
| only chargeable upon the mortgage, and not upon the refidue of 
the teſtator's perſonal eſtate? And his Lordſbip held it to be a 
legacy chargeable upon the mortgage. Eaſt. 8 Ain. Chambers | 
and Feoffery, MS. Rep. _ LET 
. 10. If a legacy be deviſed to one, generally to be paid ot pay- 
317. Mich. able at the age of twenty-one, or any other age, and the legatee 
1771. Stapleton die before that age, yet this is ſuch an ĩntereſt veſted in the lega- 
2 _— 5. tec, that his exccutors or adminiſtrators may ſue for and recover 
bis 2 five, * it; and with this agrees the law of the Spiritual Court, as was 
was ſo argued reported by Dr. Awberry, 1 Leon. 177. Gods. 182. for this is 

by counſel, and Debitum in preſenti, tho“ Solvendum in faturo. But if a legac 
(Page 542) be deviſed to one, at twweniy-one, or if or when * he ſball Wi. 
agre r Cur. age of twenty-one, and the legatee dies before that age, in this caſe 
2 ee il the legacy is lapſed, and ſhall not go to his executors or ad miniſ- 
Were i Ale trators (4). But if in that caſe the teſtatur had added, that 
out of lande, or a in the mean time, or till the legatee attains that age, that he 
term for years, ſhall have intereſt for the ſaid legacy, at ſuch a rate, from the lime 
tho it were li- f Hir the teftatoy's deceaſe, this ſubſequent clauſe explains the in- 
—__ wed tent of the teſtator, ſo as to make the legacy, which was 
3 the principal, an intereft vejed, which ſhall go to his executor 
payable at ſuch or adminiſtrator, tho' the legatee die before that age; becauſe, 
an age, there for if the principal were not due preſently upon the teſtator's de- 
| the benefit of ceaſe, there could be no intereſt accrue to the Jegatee. And 
— 8 le- this has been ſettled in Cloberry's caſe, 2 Vent. and Yates and 
3 Fettiplace (c), and ſeveral other caſes in this court, Mich. 1711, 


alid not go to g ; 

the repreſ.nta- Anon. in Chan. MS. Rep. | 

tives of the par- „F 9 2 hs 
ty ſo dying Hd. 318. (a) It ſeems but a very {6) flight and ſuperficial diverſity be- 
tween a legacy given af 21, and paid at 21. Per Lord Chan. King. T. 1731. 2 Will. 
Rep. 612. 3, Of this opinion was Lord Keep. Wright, who in the caſe of Yates and 
Fttiplace, 2 Vern. 417. calls it a diſtinctiom without a difference. (c Vide P. 653. Ca. 3. 
this work, | | „„ . | 


11. F. S. the defendant's father, had two ſons H. and B. and 
two daughters C. and D and by will gave 1500l. to B. and 
1000l. apiece to C. and D. and directed, that if any of the 
ſaid three younger children ſhould die before twenty-one or mar- 
riage, then the portion of the child fo dying ſhould go over to 
dhe ſurvivors; and gave his real eitate to A. his eldeſt ſon, charge- 
able with theſe portions. C. died within age, and before mar- 
riage; afterwards B. died alfo within age, and before marriage, 
in the lifetime of the teſtator; - afterwards the teſtator had ano- 
„ | ther 


and pay the intereſt thereof to his wife for her life, if ſhe con- 
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ther ſon, whom he named B. and afterwards wrote a codicil at 
the bottom of his will, by which he confirmed the will, thereby 
taking notice that ſince the laſt it had pleaſed God to = him 
another ſon, and gave 500l. apiece to his ſon B. and his ſurviving: 
daughter, over and above what he had given them by his ſaid will. 
Upon this cauſe comi»g on before Lord Chan. Harcourt, the 
queſtion was, Whether upon the death of B. the ſhare of the 
deceaſed daughter that was veſted in B. ſhould ſurvive with B.'s 
portion? And his Lordſhip decreed it ſhould not; becauſe the 
portion of the deceaſed daughter became veſted in _ Bares in 
the ſurviving children, and there were no words for creating a 
jointenancy of theſe ſhares (4). Afterwards upon arguing the (4) The Reporter 
other points reſerved before Lord Cocuper, it was objected, here puts a 
the death of B. in the lifetime of the teſtator the 150ol, Beh 4 3e. 
given to him became a lapſed legacy, and ſhould fink into the i over to two 
eſtate. But his Lerdſbip ſaid, t was improper to call this à or more, is a 
lapſed legacy; that it was a portion given over (e), and ſhould joint deviſe of 
hi effect; that the making of the codicil was a republication courſe, unleſs 
of the will, and did amount to a ſubſtituting the ſecond B. in ng Surge rg 
the place of the firſt B. as if the teſtator had made his will anew, jointenancy. 
and had wrote it over again, by which new will the ſecond B. (.) Fide Lord 
muſt take; and that the fixed intention of the teſtator appeared Bu and Lord 
to be, that B. ſhould have more than his daughter; whereas, if Sufo/#, and 
the 15col. legacy ſhould be taken to be a lapſed legacy, then e and 
the ſurviving daughter ſhould have twice as much as B. Hl. : 
1714. Perkins and Micklethwaite, 1 Will. Rep. 274. 5 
12. J. S. having a wiſe and three daughters, A. B. and C. 
and being poſſeſſed of a perſonal eſtate, deviſed all to his wife, 
upon condition that ſhe would immediately after his death pay 
 gocl. into the hands of D. in iruft to lay out the ſame at intereſt, 


tinued ſo long a widow, and after her death or marriage, in truſt 
that D. ſhould divide the gool. equally among his three daughters 
at their reſpective ages of twenty-one or marriage, provided, that 

if all bis three daughters ſhould die before their legacies fſbould become 
fayatle, then the mother, whom the teflator alſo made executrix, ſhould | 
have the whole goal. The wife pays the gool. to D.“ and mar- (Page 543) 
ries defendant. A. and B. die under age and unmarried, and Co. | 
attains to twenty-one. And per Lord Macclesfield, C. is intitled 
to the whole gool. by virtue of the clauſe in the will which ſays, 
lf all the three daughters ſhall die before their age of twenty- 
one or marriage, then the wife ſhall have the whole 900l.“ 
For this plainly excludes the mother from having the gool. or 
any part of it, unleſs theſe contingencies had happened; and 
the thare of 3col. apiece did not veſt abſolutely in any of the 
three under age fo as to be ſubject to the ſtatute of diſtributions, 
in regard it was poſſible all the three daughters might die before 
their ages of twenty-one or marriage, in which caſe the whole 
gool. 1s deviſed over to the mother. And ſo decreed the whole 

to belong to the ſurviving daughter. Trin. 1722. Scott and 
3 ma 2 Will. Rep. 69. 
Vor. II. 
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13. It is a ſtanding rule in the Court of , that where 
a portion or legacy is to be paid out of an eſtate in lands, at 


ſuch a time, or at ſuch an age, there, (in favour of the heir at 
_ if the legatee dies before the day, the &yacy or portion is 
u 


thereout to his 


and gone; but tis otherwiſe if the legacy is to be paid out 
of the per/onal eſtate, for there it veſts immediately, and not to 
be deveſted, tho? the legatee die before the day inted for 
the payment. Mich. 11 Geo. Per Cur), in the caſe of Bateman 
and Roach, ꝙ Mod. 106. | | 8 
14. A legacy deviſed to J. S. to be paid at twenty-one or 
marriage, which ſhall firſt happen, ſo as ſuch marriage be with 
the conſent of B. if not, deviſed over. J. S. marries in the 
Lare - gy yg his conſent, 7 dies before twenty-one, 
ving iſſue. The legacy is gone. Trin. 11 Geo. 1. Piggot and 
Morris, Select Caſes in Chon. 26. 3 2808 
FJ. S. has two ſons A. and B. and three daughters C. D. and 
E. and deviſes his lands to be ſold to pay his debts; and av 
to the monies ariſing by ſale after debts paid, he gives 200l. 
h IT te i. of PRs the ue to ſaid 
B. C. D. and E. equally, at their reſpective ages of twenty-one 


or marriage. A. died before twenty-one, without having been 
ever married. And Sir J. Jelyll at firſt inclined to think that 

this 200l. would nat go to the younger children, becauſe o | 

the reſidue of the money ariſing by ſale is given to them, whic 


Teemed to have excluded the 200l. legacy; ſo that his preſent opi- 
nion was that the 2ool. belonged to the heir; and afterwards (on 
looking into precedents) decreed, that the 2ool. ſhould be con- 
ſtrued as land, and deſcend to the heir; for that it was the ſame 
as if ſo much land as was of the value of 2ool. was not directed 


to be ſold, but ſuffered to defcend. Mich. 1727. Cruſe et al 
and Barly and Benſon, at the Rolls, 3 Will. Rep. 20. 


16. 7. S. by will in 1715 (int af) deviſed to A. and B. an 
annuity of 200l. a year, Aang out of the exchequer, in truſt 
that they ſhould pay the ſame from time to time unto C. his 
ſiſter, wife of pl = Phang for her life, and after her deceaſe that 


they ſhould aſſign the ſame unto and for the uſe of all the children 


(3;5] in the 
_ original. | 


of the ſaid C. equally to be divided amongft them; and if ſhe 
ſhould leave but one child, then that they ſhould affign all to that 
one child; and declared the ſaid annuity for his ſeparate uſe; and 


teſtator likewiſe deviſed another exchequer annuity of Fol. a year 


to the ſame truſtees, in truſt, to apply the ſame to the mainte- 
nance and education of D. his niece until ' ſhe ſhuuld arrive at 
her age of twenty-one ; and after ſhe ſhould arrive at that age, 


then in truſt to aſſign the ſaid annuity to ſaid D. her executory 


(Page 544) 


and adminiſtrators. Teſtator made the faid truſtees A. and . 
executors, and ſaid A. and C.“ his ſiſter reſiduary legatees. Teſ- 
tator died; and D. died before twenty- one inteſtate; and C. tho 
teſtator's fiſter likewiſe died, without leaving any child at her 
death; and having never had but one child, viz. D. the legatee 


of the 5ol. a year, and who died an infant as before, two queſtions 


were made, firſt, Whether the 5ol. à year annuity given in truſt 
| | — = 
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to D, veſted in her ſo as to go to her repreſentative, or was 

lapſed by her death and fell in to the refduum of teſtator's 

eſtate? And, ſecondly, As to the 200l. a year annuity given in 

truſt for C. whether the reverſionary intereſt in that after C.'s 

deceafe veſted in D. the daughter during C. the mother's life, or 

was likewife lapſed into the reſiduary eſtate upon C.'s leaving no 

child at her death? As to the firſt queſtion, upon the 50l. a 

year to D. it was very little debated, and given up, that it was 

a veſted legacy in reſpect of the profits given for the mainte- 

nance, oe: of che legatee during her infancy, Fc. and compared 

to the caſe of à legacy given at twenty-one, and intereſt given 

in the mean time. But the other queſtion upon the 2001. was 

much debated; and bis Honour, after argument, held, that it 

was lapſed, and did not veſt in D. the daughter, but was | 
contingent during C. the mother's life, and that the time of her 
death was the time when the children were to take; for that the 

will is clear that the teſtator intended C. his fiſter's chiidren, if 

more than one, ſhould take as tenants in common, and if but 

„ne at her death, then that one to have all; wherees if this were 

to veſt in the children that might be in the mother's life-time, 

then it would follow, that their ſhares would go to their repre- 

| ſentatives, in caſe they died before their mother; when yet if 

there was but one living at the death of the mother, that child 

was to have the whole, and therefore the diviſion muſt be at the 

death of the mother, amongſt the children as they ſhould then 
happen to bez and that is making the words of the will conſif- ES 
tent in every part. That the expreſſion of leaving children, c. ” - B 
has always been underſtood leaving at the death of the party, 

and not to leaving generally. That there is no poſſible way to 
preſerve a tenancy in common to all, and yet the whole to go to 

_ one child only that ſhould ſurvive the mother. And therefore held 

that no child was to take but ſuch as was living at the death of 

tue mother; and in this cafe there being none, the remaining 

intereſt in the annuity is to be conſidered as undiſpoſed of, and 

to fall into the rduum of the teſtator's eſtate. Held the annuity 

here being given to truſtees, makes no difference. Dec. 7, 17291 That a rever- - - 
Smith and Pauzhan,. 8 Vin. Abr. 38 1. pl. 32. ſionary 2 ̃ 
diately arid be tranſmiſſable to repreſentatives, was cited, Corbet and Palitir, 26 1 N 
þ-fore Lord Talbot, where the caic was, that J. C. by his will gave ſeveral ſperifick legacies, 
and che relidue of his perſenul eſtate to his wife for her life, and directed, that after her 
deceale, and the other legatecs paid, the reſidue ſhould be divided amongſt fix perſons, 
named in his will; and two of them died after the teſtator in the life-time of the wiſe: 
And Lord Chan. Ta/b.4 held, that the ſhares of thoſe two belonged to their repreſentatives; 
and declared, that if a legacy is given at twenty-one or marriage; and the legatees die be- 
fore, in that caſe the legacy is gone, becaufe the condition. can never exiſt. Otherwife 
where upon a condition that may exiſt after the death of the legatee; as in the caſe in 
2 Vern. 347. Anon. a legacy to J. S. at twenty-one, and if he die before, then to 4. B. and 
F. N. and they both die before J. S. and who likewiſe dies before twenty-one ; and decreed 
the legacy to the repreſentative of the ſurvivor of A. B. and J. NV. Id. os 


2M 2 e © 
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17. J. S. makes his will, and gives 6001. 


paid d with all convenient ſpeed, and gives 
A the * comventent wy re and 


abill — t — deli thefts} 
5 The Attorney General 


(®Page 545) this had _ frequently determined, that if a 


receive both. And fo it was decreed. Per King C. Tris. 2 Goo. 2. 
Ts, * 3 * | 
18. a 


730, 3 and C car Lord Chan. 
1. 8. C. S.P. 
iſed to pialatif his grandaughter the annual ſum 
years, to commence from and after her marriage 
conſent of his executors and truſtees, yo gre” eoriting ; the firſt 
of which annual payments to begin to be made unto the plaintiff 
at the expiration of the firſt year after marriage with ſuch — N 
The plaintiff married without conſent, and it was inſiſted for de- 
ſendant that this was not m a deviſe in terrorem, but a condi- 
tion precedent of a limitation of the time when the annuity ſhould 
commence. And King Lord Ghancellor was inclined to be of 


that opinion, but the reſiduary legatee, who was an infant, not 
being before the court, he 13 it to ſtand over. (Refers to 


2 Fern. 293, 333, 572.) 13 June 1730, Anon. MS. 
2-7 Bop. S.C. 20. A legacy out of a perſonal eſtate payable to an infant at 
ſays, upon the twenty-five, if the infant dies before twenty-five, his repreſenta- 


maſter's report tives may have it, it being a veſted legacy. Otherwiſe, if the 
the queſtion 1, 


7ACY is charged upon a real eſtate, for then it ſhall fink into the 
; ES had for the benefit of the heir. aft. 1731, Duke of Chandos 
| able at twenty» and Talbot, cor Lord Chan. King, 2 Will. Rep. (601.) (610.) 
one, and teſtator | 


crſonal eftate with the payment of it, and the perſonal falls fort, and A. di- 
before twenty-one, w r, in ſuch caſe, it ir lapſed, an 2 fink for the benefit of the beir * Per 
Mr. Solicitor General, If this was a legacy to come out o N ſonal eſtate, it would be veſted, 
and ought ——_— to the * of the ecelgſiaſtical courts to be raiſed for the benefit of the re- 
preſentatives of the 3 but when charged on the land, if the legatee dies before the time of pay- 
ment, it ſhall zever be  Paiſed, And of this opinion was Lord Chan. King, and decreed accord”, 
Vide 2 Vent. Pawlett and Parulett. — 2 Vern. 92, 248, 416, 457—1 Vers. 72.— Dy. 59. 

PE * . * 415. | 


of 100. 
with 


21. Devife of lands to truſtees in fee, i, in truſt, within fix. 
| years after the teſtator's death to raiſe and pay 1500/. to his | 
daughter J. A. dies within the fix years; the 1500/. ſhall go - 
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to her adminiſtrator ; here being no certain time limited when, 
but only the ultimate time within which, it ſhall be raiſed. Hil. 
1731, Comer and Scot et a, 3 Wil. Rep. 119. | 

22. A. deviſed 300l. to M. 30ol. to B. and 1000. to C. all in 3 Wit. Rep. 
ants, payable at twenty-one, and if any of them died before tenenty- 113. Trin.1731, 
ene, bit ſhare * to go to the ſurvivors. B. died in teſtator's life- 5. C. ſtates it 
time. And the queſtion was, If this was a lapſed legacy? King ( Page 546) 
C. i eee. any ot og Med accor 22 3 
the will; if land are deviſed to A. for life, remainder to B. tho? ede he 
A. dies in the life-time of the teſtator, yet B. ſhall take; and fo children, paya- 
decreed the legacy ſhould go to the other legatees. (Refers to ble at their re- 
2 Fern. 207, 467, 611.) June 21, 1731, Willing and Baine, ſpective ages of 
MS. Rep. nere, If the legacy ſhall carry intereſt from the **<aty-one, and 


time of the teſtator's death ? Vid. rk ine 


| | AR age of twenty» 

one, then the legacy given to the perſon ſo dying, to go over to the ſurviving children, J. 8. 
deviſed the reſidue of his perſonal eſtate to A. B. and C. (being three of his children) and hav- 
ing made them executors, died. One of the children died in the teſtator s life-time, and after 
the teſtator's death one of the executors and refiduary legatee died. Upon this two queſtions 
aroſe; _ CO child that died in the life of the teſtator ſhould go to the 
ſurviving children, or be a lapfed legacy and fink into the furplus ? Secondly, Whether, 
when one of the executors and reſidyary. legatees died, his ſhare of the ru belonged to his 
cxecutor, or to the ſurviving reſiduary legatces ? Reſolved per Cur, That the rule is, that where ' 
the legatee dies in the life-time of the t:ftator, bis legacy lapſes, i. e. it lapſes as to the legatee ſo dying; 
but that in this caſe the /zgacy 2vas dell given over to the ſurviving children. As to the ſecond point, 
it was held per Cur, That might be a joint legacy, as well as a joint grant; and that as 
the executor/bip ſurvived, there was the fame reaſon why the deviſe of the rium ſhould do fo 
too; Wherefore it was decreed (5), that the ſurviving deviſees of the re/iduwm ſhould have the 
benefit of ſuch mon, except as to what had been received and divided. Tbid. 115. | 
(b) See the caſe of Webſter and Webfter, but more particularly that of Cray and Willis, both 
in 2 Will. Rep. 347 and 529, and Sir Foſzb Fetyll's argument on this point. | 


23. Teſtator deviſed cut of lands a legacy of 500. to his niece, 
provided, that ſhe ſhould not marry in the life-time of his wife 
_ without her conſent, and if ſhe did, the legacy to fink into the 
eſtate for the benefit of the deviſee of the land. The niece mar- 
ried in the wife's life-time directly againſt her conſent ; and it 
was inſiſted, that there being no limitation over, the direction 
chat it ſhould fink not amounting to one, (refers to 2 Fern. 293.) 
this proviſo was only in terrorem, and did not forfeit the legacy. 
Sir Joſeph Felyll : This is a deviſe out of lande, which is differ- 
ent from perſonal legacies ; the legacy is become forfeited ; and 
To the plaintiff's bill muſt be diſmiſſed. (Refers to 1 Mod. 300. 
2 Fern. 333. 1 Roll. Abr. 418. pl. 6.) Dev. 2, 1731, Sheri 
and Morlock, MS. Rep. 3 55 
24. A. by will duly executed, deviſed to his wife Elizabeth 

3000). to be paid in fix months after his death, in caſe ſhe ſhould 
in that time at the charges of his executors, and by ſuch deed as 
they and their counſel ſhould adviſe, releaſe all right of dower 
and claim whatſoever that ſhe might have out of any eſtate he 
died ſeiſed or poſſeſſed of; and by his will charged all his eſtate, 
real and perſonal, with the payment of this legacy. The teſta- 
tor died; and before any releaſe was tendered to the _—_— 
wh 8 - e 


not yet executed; ſhe hath never refuſed, and the executors were 
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the executors, or any refuſal or declaration on her part that ſhe 
would not execute a releaſe, or accept of the legacy given by 
the will in ſatisfaction of her dower or other claim out of her 
huſband's eftate, ſhe died within the fix months, which was the 
time limited by the will for payment of the legacy and for her 


executing the releaſe. A bill was brought by the repreſentative 


of the wife, and the queſtion before the Maſier of the Rolls was, 
Whether this was a legacy veſted in the wife ſo as to paſs to her 
repreſentatives? The Attorney General pro quer infiſted, That it 
was a veſted legacy, it being given to the wife by expreſs words, 
altho* payable at a future day, and comes within the reaſon of 


thoſe caſes which are determined every day in this court, where 
legacies are given payable at a future day; and altho' it may be 
that 


he hath charged his real eſtate with the payment, 
and therefore the legatee dying before the day on which it is ap- 
pointed to be paid, it ſhall fink into the land, yet in this caſe 
the deviſee is not meerly a volunteer ; ſhe is in the nature of a 


aſer ; and ſo the legacy is given to her in conſideration that 


relinquiſh her dower and all other claims which ſhe hath out 
of his eſtate ; and it is not the fault of her that the releaſe is 


to do the firſt act; for ſhe was to execute ſuch deed or releaſe as 


the will, which ſhe hath not done. Sir Jeſepb Jelyll maſter of 


they ſhould adviſe, and it was their duty to have prepared a re - 


leaſe, and tendered to her. There was no other way to forfeit 
or loſe the legacy, but refuſing to comply with terms impoſed by 


the rolls: The queſtion in this caſe is, Whether this is a legacy 


(*Page 547) 


Payable at all events or not? Which plainly it is not; for it was 


in her power whether ſhe would comply with the * terms on 


which the legacy was given; ſhe might hare refuſed to execute a 


releaſe of her dower, and then to be ſure the legacy never veſted. 


It is no more than an overture of the huſband to buy out ber 


dower, for it is given in lieu and com nſation of it. I think 
the condition is annexed to the body on the deviſe ; and altho 


the executors were to do the firſt act, by preparing a releair and 


jection that the legacies ariſing out of land, and the legatee's 


tendering it to her to be executed, yet it was in her power to 
have refuſed, and ſhe had her election eicher to take the legacy 


or ſtick to ber dower; if the executors had rot prepared the 
releaſe, and fix months had elapſed without auy act done by the 


executor, or requeſt made by them withiv that time, and the wi- 


dow had ſurvived that time, I ſhould have thought that at the 
end of the fix months the legacy had veſted. It was inſiſted by 


the Attorney General, that altho? the real eſtate was charged as 


well as the perſonal with the legacy, yet to take off from the ob- 
dying before the time of payment, that it ſhould not be raiſed, 


he faid, the perſonal eſtate was alſo liable ; and therefore if it 


was a veſted legacy, it ought to be anſwered out of the perſonal 


eſtate as far as the ſame could extend. But the court declaring 
it not to be a veſted legacy, this diſtinction was not conſidered. 


9 July 1731, Wheddon and Oxenham, at the Rolli, MS. Rep. 


25. Fo So 


Pr 


NO RARER He > 


for life; but that the tenant for life ſhould keep down the inter- the hae was 


the perſonal eſtate, if ſufficient, or elfe out of the land, and that the ſubſequent direction that 


a court of equity would ſay without theſe wards, mere ſurpliſage, and ther 
_ alteration. His Lordſpbip ſaid, the caſe of Factſon and Farrant, 2 Vera. 424, and Prec. in Chan. 


made the like determination in the caſe of Coroper and Scot, 3 Wil. Rep. ibid. 119. 


„the ſame to my niece, provided ſbe marry with the advice and canſent 


On the death of the defendant's mother the reſidue of the teſtator”s 
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25. J. S. by his will deviſed, that all his juſt d:bts and pecuniary His Lordſhip 
legacies ſhould be paid by his executor out of his perſonal eflate as ſay took notice, that 
ar the ſame would extend, and in default of that fund, by and out of 0 lg former 
his real eftate ; for which purpoſe he willed that his executor, 2 3 
mithin twelve months after 25 deceaſe, ſhould raiſe out of the per - cured out of 
ſonal eſtate, not otherwiſe ſpecifically deviſed, and in default of land. pay a“ le to 
ſuch fund, and in aid thereof, by and out of his real eftate, or © daughter at 

by mortgage or ſale of ſuch part thereof, as might be ſufficient, pe. gr wn 

the ſum of 1000/. which fum of 1000/. he thereby gave to A. to be 2 = 
paid him by his executor immediately afier the ſame fhould be raiſed, belore that age 
and charged all his real eſtate with the payment of the ſaid legacy, or marriage, it 
in caſe the perſonal ſhould prove deficient. The perſonal eſtate was bighly rea- 
was not ſufficient to raiſe this 1000. A. died within the year. 3 We 

A.“: executor brings a bill for the 1000. And Lord Chan. King _ c., _— | 

decreed that the legacy ſhould be raiſed with intergſt from the end of charge, when 

the year, and the land being deviſed to B. for life only, remainder the original mo- 
to C. in fee, the court would not direct the legacy to be raifed tive and induce- 
out of the annual profits, for that might wholly defeat the eſtate ment for making 


elt, and that the 1000l. ſhould be raiſed by 4 ſale of ſo mu rh as deternned b. 
would be ſufficient to pay the ſame with intereſt and coſts. Hl. the daughter's 
1732, Wilſon and Spencer, 3 Will. Rep. 172. The reporter fays dyivg under 

by way- of note, That the maſter of the rolls was preſent in court ae er, * 
when this cauſe was heard, and declared himſelf of the fame (a) casted and 


ogg . 1 conſequently be- 
opinion. Tid. 175 fore ſhe had any 


| co0ccaſion for a 
portion. But that in the preſent caſe, the legaciez were all veited by the firſt words of the 
will, whereby the teſtator deviſed that all his legacies ſhould be paid by his executors out of 


they ſhould be paid within twelve months after the teſtator's death, was laying no more than 


re :ould make no 


109, was a ſtrong caſe to this purpoſe, id. 174. (a) His Bonzur had 


*® 26. This canſe came by appeal from the Rolls, where the (Page 549) id 
plaintiff's bill was difmiſſed with coſts. And the cafe was, _ 

that Thornton, Mrs. Berry's uncle, after deviſing the intereſt of 
his perſonal to defendant's mother for her life, and fome legacies, 
had theſe words in his will: fad then as to the ręſidue, I groe 


& of Mr. Lyddell and Mr. Clark, and if fbe married otherwiſe, he 

deviſed the ſame to the plaintiff painter.” Clark died in 17173 
and afterwards in 1729 Mrs. Berry intermarried without any pre- 
vious application made to Mr. Lyddell the furvivor, and this bill 
was brought to have the reſidue paid to the plaintiff. For the 
plaintiff was cited 1 Vent. 199, and Berty v. Falbland, 2 Fern. 
that this was a condition precedent ; and tho? the lady could not 
have the joint conſent of both perſons by reaſon of Clarl's death, 
yet the conſent was a condition precedent, and it was her uncle's 
intent to give them the care over her, which ſhe aught to 
have performed as near as ſhe could. Xing Lord Chancellor: 


perſona] 
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perſonal eſtate veſted in the defendant, and could not go over to 
the plaintiff, but in caſe of her marriage contrary to the direction 
of will, if the reſidue did not veſt, the teſtator as to this 
muſt be ſaid to die inteſtate ; the proviſo therefore is a condition 
ſubſequent, and to deveſt an intereſt ; but the death of Mr. Clarł 
made the joint conſent impoſſible, and ſuch conſent is not as was 
ſaid, an intereſt that can ſurvive, but a naked power; and there 
can be no doubt but a condition ſubſequent, becoming impoſſible 
the a& of God, muſt be diſpenſed with. So the decree was 
- 1 gg matter, and reverſed only as to the 
colts. May 6, 1732, Painter and Berry et ux et al adminiſtrators 
of Thornton, MS. Rep. | | | 


Vide FP. 544 27. Jeb Corbett deviſed his perſonal eſtate to his wife for her 
(Note.) life, ves ſeveral particular legacies after her death, and then 


| declares that the reſidue at her deceaſe, and after the legacies paid, 
ſhall be divided among his relation, A. B. C. and D WH 
and B. died in the li time of the wife, and after her deceaſe the 
adminiſtrator of A. and B. had a decree for their ſhares; for, 
Talbot Lord C. the time of payment was ſuture, but the right to ; 
| legacies wefled upon the death of the teflater. Corbett and Palmer et ; 
ux?, „ 8 Geo. 2. MS. TS, MR" 
28. ] give unto my grandau . . and to my grandſon 
* . — Ae of my — flock in the Eaſt- India reer 
* and the interefl thereof to them for their uſe, and if any die, then 
„ to the ſurvivors or ſurvivor ſhare and ſhare alike ; and my mean- 
* ing it, that the intereft ſhall be paid to their father, to be improved 
&« for their uſe.” C. died an infant. by which his ſhare ſurvived io 
A. and B. Afterwards B. died. His Honour held, that the ſbare 
which B. took upon C.'s death does not ſurvive to A. but will go ts 
B.'s adminiſtrator, which was her father; and his Honour ſaid, 
had they not been diftin& legatees, it might have been another 
Queſtion ; but being entirely 4&ftin#, and not even ſo much as 
' tenants in common, the caſe is ſame as that of Bearnes and Hal. 
lard, before King C. June 1, 1727, where it was decreed for the 
adminiſtrators, and agrees with Lord Chief Juſtice Zo/'s opinion, 
Cited in the caſe of Woodward and Glaſbroob, 2 Vern. 388. 
And his Honour ſaid, the deviſe is ſevera!, and the queſtion is not 
upon the original ſhare, but upon the ſhare that accrued by the 
ſurvivorſhip, which goes to the adminiſtrator, by reaſon of the 
words ſbare ard ſhare alike, which are tantamount to the words 
equally to be divided. Trin. 1725, Rudge and Barker, Caſes in Eg. 
Temp. Lerd Talbot. 124. | . 
(Page 549) 29. John Cox made his will 23 Dec. 1729, and thereby 
: (amongſt other things) deviſed as follows: 7 give and bequeath to 
my nephbezy Charles Cox, his heirs and afſigns, all my meſſuages, lands, 
tenements and hereditaments, in the pariſh of Oddington in the county 
of Glouceſter, and (reciting that he had promiſed to give to his 
niece —— Whaley 500l. to be paid to her within fix months after 
his deceaſe) he goes on, and ſays, and my will is, that my ſaid 
gllate at Oddington ſhall fand charged with the ſaid ſum Fl 5ool. 
to be paid at the time aſareſaid; and I have deviſed the ſaid eflate to 
| | my 


_— 
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| my nepheey Charles Cox, his heirs and affigns, upon condition he 
| the ſaid fun of 500l. @t the time aforeſaid. He alſo gave to RR a 
ard Plummer, Gent. 300. to be paid within three years next 
after the teſtator's death, in truſt, that he place the ſame out at 
intereſt by the direction of his executor, and that the ſaid Plummer 
ſhould apply the intereſt thereof to the ſeparate uſe of his ſaid 
niece for her life, and after her deceaſe he gave 
200l. part of the ſaid 300l. to Fohn Whalcy, ſon of Peter Whaley, 
and the remaining ſum of 100/. to another ſon of the ſaid Peter 
Whaley. Then the will goes on, and I do hereby charge all my ſaid 
mefſuager lands and tenements, in Oddington, with the payment of 

{ and every the aſore-mentioned legacies, annuities and ſums of rags" 

by thi 


at the times they are reſpeRively given and appointed to be paid 
my will; and charges 
and for the 
defendant) 


is executor and reſiduary legatee. The teſtator died 


the teſtator's niece, and Fobn Whaley, the plaintiff's ſon, died 
before the three years expired; and now Peter Mbaliy, the fa- 
ther, as adminiſtrator to his ſon John, brings his bill againſt the 
defendant Charles Cox, to have the legacy of -300/. raiſed, and 
inſiſts by the bill, firſt, that the g oO. was charged on the real 
eftate in the firſt place; to which th defendant is intitled as heir at 
Jaw to the teſtator; and that the 2o0/. legacy ought to be charged 
on the perſonal eſtate in the firſt place; and if that be not ſuffici- 


all his meſſuages, lands and tenements with 
t thereof; and made the ſaid Charles Cox (the 


14. Feb. 1730, and the executor proved the will. Mrs. Whaley, 


cnt, then on the real eſtate. Defendant Cox, by his anſwer ſays, 


he has paid the 500. to the plaintiff; but with regard to the 


it was a lapſed legacy, and ought to fink into the lands for the 
benefit of the defendant, who had not perſonal aſſets to anſwer 


ther this 5oo/. was charged upon the real or perſonal eſtate in 
the firſt place? Secondly, whether, if this 200/. (the plaintiff's 
demand) is charged upon the perſonal eſtate in the firſt place, the 
real eſtate ſhall be charged, as there is a neceſſity to reſort to the 
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land? Sir Joſeph Fee” maſter of the rolls, (after taking time to 


$ conſider of it): Fig, I am of opinion the 500/. ought to be ta- 
ken as a charge upon the lands at Oddington in the firſt place; and 
I believe that both the real and perſonal eſtate is given to the ſame 


be exempt, but come in aid of the real eſtate, according to the caſe 
of Doleman and Smith, 2 Vern. 740. and Prec. in Chan. 156. 
The teſtator doth not only charge his lands at Odilington with this 
Jool. as he doth with ſeveral legacies and annuities, but he diſ- 
einguiſhes this 50c/. by deviſing theſe lands to the defendant in 
ſee, on condition that he pay the 500. Now tho? this is a void 
I condition, as the deviſee is heir at law, and none but the heir can tale 


Fg 7:2/on, and the lands deſcend to the defendant as heir at law; 
yet this particularity in the will ſerves to * ſhew the intention of the 
teſtator that theſe lands at Oddington ſhould be appointed to the 
Payment of this 5ool. in the firſt place, and not the perſonal eſ- 
tate. As there will not be perſonal aſſets to ſatisfy the pe | 

| ; | t1 3 


25, 


200. he inſiſts, as the legatee died before the time of payment, 


it. At the hearing there were two queſtions made, Firſt, whe- 


perſon, ſubject to this charge; and that the perſonal eſtate will not 


3 


advantage of a condition, and ſo indeed is the deviſe void for the ſama 


(*Page 550) 


wa 
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tainty with reſpect to the payment of it will determine whether it 


the day of marriage, there, the time is uncertain ; and 


have ſued for the legacy either in this or the ſpiritual court, tho' | 
| he was a truſtee for a truſtee, and may recover for the benefit 


| Pawwlett and Panvlett was the caſe of a portion, which as it aroſe Þ 
out of a real eſtate, payable at a future day, and the child dying 


_ decreed the legacy to be raiſed with interef and coffs. 8 Mar. 


ſubject to the ſettlement made on the marriage of his wife fo as 
the ſaid S. T. and his heirs do, within one year next after the ſaid 
manor and premiſſes ſhall come into poſſeſſion, pay divers ſums 


cutors, and to E. O. and others, 100. each, and directs that 


he makes his executors. E. O. died in the life-time of the teſla- 
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tif's whole demand, it makes it neceſſary to conſider, Secondty, 
Whether the plaintiff's demand of 2000. (it being neceſſary to 
reſort to the land) ſhall be a charge upon the land, or ſink in the 
land for the benefit of the heir? this is primarily a veſted intereſt 
the 3001. being given to Richard Plummer to be paid within three 
years after the teſtator's death, veſted an immediate intereſt in him, 
for the time of payment is certain; the length of time before the 
legacy is to be paid is not material, but the certainty or incer- 


is a veſted intereſt or not. When the day of payment is certain, | 

the legacy is due at the time of the death of the teſtator, tho? it is 

not to be paid before the day comes, and if the legatee dies be- 

fore the day of payment, it will go to his executors or admini- 

firators. If a legacy of 1004. be given to be paid wry nag 
9 


the legatee dies before he is married, the legacy ſhall not go to 
his executors or adminiſtrators. But if 1004. is bequeathed to 
be paid at a certain day to come, (viz. } next Zafer, or next 
Eaſter three years, there, it is a veſted intereſt, and ſhall go to I: 
the repreſentatives of the party, tho? he dies before the day af 
payment. Sevinburne 463. So that the legacy veſted in Richard | 
Plummer, and he or his repreſentatives might, after three years, 


of the Ceftui gue Truft ; the equitable intereſt is in the Ceflui gue 
Truſt, as the legal intereſt is in the truſtee, The caſe of 


before the time appointed, vis. at eight years old, before the 

ion was wanted, the opinion of the court was, that it ſhould 
fink into the land. But there is a material difference between a 
portion in a legacy given by a ſtranger, or a callateral relation; 
the firſt ariſes from a natural obligation the parent lies under to 
make a proviſion for his child, but the legacy is a meer a& of 
bounty. He relied upon the caſe of Wilſon and Spencer, and 


1736-7. Whaley and Cox, MS. Rep. 
30. M. T. by will gives to S. T. and his heirs, his moiety 
of the manor of J. and the advowſon and right of preſentation, 


to divers perſons therein named, and particularly to his exe- 


the ſaid manor and premifſes ſhall be charged with the payment of ile 
fame ; and after giving divers pecuniary legacies, gives the reſidue 
of his real and perſonal eſtates (his debts and legacies being furl 
thereout paid and diſcharged) to T. T. and the ſaid S. T. whom 


tor's wife tha jointreſs, who died in and plaintiff, as repre 
| CE ſentative 
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ſentatire of E. O. brings her bill againſt T. T. and S. 7. ts 

have E. 0.'s legacy given to her by the will, and they admit 
aſſets, but inſiſt that this was not to be paid out of the perſo- 
nal eſtate, and S. T. infifts that this ſum of money is not to be 
I raiſed at all, E. O. dying in the life-time of the jointreſs, and 
vefore the premiſſes came into his poſſeſſion. Lord Chancellor diſ- 
I miſſed the bill, ſaying, that the direction of the payment is the (Page 551) 
Y cit, * and the time of payment is annexed to the gift; and the 
party dying before, it is lapſed, and ſo here is no gift Ca. Mich. 

12 Geo. 2. Hall and Terry, 8 Lin. Ir. 383. pl. 36. 2 Ait. (a) It is plain 
_ Rep. 502. N. 239. 5 the 10. can- 


| | not take place 
Won this will, for the is not mad: payable out of the perſonal eſtate, but chargeable only on the 
; 0 As to the ditinction bet ganexing the time to the + fa of a legacy and the pay- 


nent of it, it is f allowed on legacies charged on land; but if there was any thiug in that 

Giſtinction, the words of the will will not bear it, for here is no gift of the money, but only 
2 direction to the deviſce to pay this money when he ſhall be in poſſeſſion of the premiſles 3 
ſo that this is not like the al; of an original gift of a ſum of money, and where the time of 
payment is poſtponed, which is debitum in prefenti, ſol vendum in futuro; and if a teſtator ſhould 
direct an executor to pay a legacy, as this is, out of the perſonal eſtate, and the legatee ſhould 
lic before, his lordſbip ſaid, he ihould make no doubt but that it would have been tranſmiſſable. 
Wc Lord Chancellor, ibid. 


31, Where a ſum of money is given by will to be paid out of 
he real eſtate, and the legatee dies before the time of payment, 

e fhall ſink into the inheritance ; and this is ſo whether the money 

s given as a portion, or not. Per Lord Chancellor, who faid, that 


his is the general rule of this court. id. = | 
32. Where a legacy is charged on land and perſonal eſtate, it 
all fo far partake of the nature of a ſam of money iſſuing out of 
e and, that if the legatee dies before the time of payment, it ſhall 
d ot be raiſed. Per Lord Chancellos, ibid. who cited 2 Vern. 416. 
a Jennings and Rock, Duke of Chandos and Tallot and Prouſe and 


un * a | s ; ; | | : | 
33. A. B. plaintiff*s grandfather, had by his will given 400l. 8 Via. Alr. 391. 
ong his younger children, payable at twenty-one, and had 2“. 26. cor 
ubjeRed his real and perſonal eſtate for the payment of it; the lord Hurdwicke 


er/ſonal eſtate was ſufficient. And the queſtion was, whether the n Lincoln's Inn, 


pacy being to be raiſed out of a mixed fund, and one of the chil- * Fa — ng 


ren dying before ſhe came of age, whether her part of the legacy verbis, and adds, 
as to fink for the benefit of the real eſtate, or was tranſmiſſable that his lords 


or the beneſit of the other children? Lord Chan. Hardwicke : ſaid, if we were 
aid s there has been ao caſe cited, that where a legacy has been made ae . 
ms {= yable out of both perſonal and real effate, and the perſonal ſuffi- nun go be the 
xe- Nient, that the legacy has been loſt, I will not make ſuch a caſe, eccleſiaſtical 
bat ad indeed the authorities are to the contrary ; and cited 2 Vill. court for it. 
the. 276, 601. Mich. Vac. 1744. Anon. MS. Rep. See 3 Ath. 


cp. 69. 8. P. 


(B) Of 
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("Hg 552) (B) Of ſpecifick and pecuniary (a) legacies; — 
222 nd here of abating and refunding by lezatees ; — 
two ſorts of ſpe- d x . : 
cifick legacies; And in what caſes ſecurity ſhall be given for the 
Firſt, —_ payment of a legacy. 
dual thing is | | | 
given, asa particular horſe. Secondly, Where a thing of particular ſp:cies is given, without 
referring to any individual of that ſpecies, as a horſe in general. If the teſtator has not the 
firſt ſort at his death, the legacy is lapſed ; or if he has deviſed the ſame thing to two 
without any intention to revoke the firſt bequeſt, they muſt hold it jointly ; but in the latter 
caſe, if the teſtator was not poſſeſſed of what he has deviſed, the executor muſt precure it, 
If A. deviſes 50oo!. Seuth-Sex ſtock to B. and 5000/. Seuth-Sea ſtock to C. and dies, leaving 
aſſets, and but one 500d!. ſtock in ſpecie, the executor ſhall purchaſe as much as will make 
both the legacies; ſaid in gs e by Lord Talbs ; but reſolved ocherwi c 
by Sir F. me, forte d Snablin (e): which decree was reverſed, on to Lai 
Hardwicke ; for in this caſe he docs not point out any particular ſtock he then but on 
deſcribes the quantity of ſtock which he then had, and would give to each legatee. AMS. 
. ) Vuere term and year. ide P. 570. Ca. 7. (s) Qrere term and year. 
1. IHE ſuit was for a ; the defendants demanded 


85 allowances for their own legacies firſt; but it was denied, 
and ordered, that an account be taken of the whole eſtate, and 
the defendants and plaintiffs to abate equally and proportionably 
for what the eſtate falls ſhort ; and ſo not like the caſe where ext. 
cutors pay their own debts firſt at common law, or him that fir 
ſues his debt in equal degree, before the other. 1670. Butler, 
and Wallis and Coole, executors of Bowyer, 2 Freem. Rep. 134. 
2. J. S. deviſed all his perſonal eftate to his wife for life, and wha. 
ſhe has left at the time of her death, it ts my will, and I do defire bu 
that it may be equally divided between my own kindred and herioo |, r 
Teſtator died; and the widow married again. If the eſtate be ſi 
ſmall that ſhe cannot live upon it without ſpending the ſtock, i 
ſeems ſhe ſhall not be obliged to give ſecurity not to imbenl, 
Ec. otherwiſe ſhe ſhall. ZEaft. 1697. Cooper and Williams, war 
the Maſter of the Rolls, Prec. in Chan. 71. 
3. A. having pawned a jewel for a ſum of money, deviſed th 
jewel to B. and made C. his executor, and gave him all his good: 
| chattels and perſonal eſtate, after his debts and legacies paid. All 
the queſtion was, Whether B. ſhould pay the debt for which the 
jewel was pawned, or whether it ſhould be paid out of the pr 
| ſonal eſtate by the executor? And decreed that it ſhould be pail 
out of the perſonal eſtate, and that the legatee ſhould have tht 
Jewel diſcharged of it. This decree was affirmed in Dom. Pro 
as the reporter ſays he was informed by Mr. Crawford, who wi 
of counſel in it. This was a Scotch cauſe. Hil. 1703. Aang 
2 Freem. Rep. 272. Ca. 341. | 
4. An eſtate being conſiderably mortgaged, was deviſed to 4 
and ſeveral ſpecifick legacies were left to others. The overplus 
Bid. in 8. C. not ſufficient to diſcharge the debt. Quere, Whether the ſpec 
22 — all the fick legacies ſhall contribute towards diſcharging the mortgaf 
Specific "5 before the mortgaged premiſſes ſhall be affected? For the co 


contribute. 


Lid. nant to pay the money makes it a per/onal eftate, and the real 75 
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all never be put in average with the perſenal. 1706. Warner and 

layer, 8 Vin. Abr. 442. pl. 5. | | 
5. A. deviſes 3400l. to be laid out by bis executors in the purchaſe His Lordſoip 
F Exchequer annuities for ninety-nine years term, and to be enj r 
bir j K * for her life, foe releafing her doxwer, and afterwards to (Page ) 
o equally to his two daughters B. and C. and bequeaths 1oool. Gt 184.555 
piece to B. and C. payable at twenty-one or marriage. And nuities were to 
xr Lord Chan. Cowper, The 3400 l. ſhall have the preference, go to the chil- 
nd if there be not aſſets enough to pay the other legacies, dren after the 
hey muſt be loſt. Trin. 1710, Burridge and Bradyl, 1 Vill. dite , death, 


but 
Rep. 127. rs "yg 


6. The caſe may ſo happen that a ſpecifick legacy ſhall be 
ble with the payment of a pecuniary legacy; as if a man 
eviles his perſonal eſtate at D. to B. and his perſonal eſtate at 
to C. and then gives 300 J. legacy out of his perſonal eſtate, 
nd dies, leaving no other perſonal eſtate than at D. and E. the 
oo l. muſt come out of the eſtate at large in both places (a). (a) Though 
Per Lord Chanceilor, Mich. 1714, in the caſe of Sayer and Sayer otherwiſe pecu- 


h 


niary legatees 
are generally to 

8 | 1 | abate in propor- 
on, where the perſonal eſtate, not ſpecifically deviſed, falls ſhort to anſwer their legacies, 
dd ſhall have =o aid of the ſpecifick legatees to make up their pecuniary legacies; eſpecially, 
the pecuniary legacies are deviſed generally and at large, without ſaying out of his perſonal 
late, or out of all his perſonal eſtate whatſoever, or words to that effect. 7b5i4.——In the 
e of debts, where there are /pecifick and money legacies, the Jaf ought frft to be applied to 
ment of debts. Hil. 1718, Cutt:rel and Chaiberlaine in Scacc“. Bunb. Rep. 32. (6) Vide 
Pd. Abr. Eg. 200. Ca. 9. 5 | | we | 


), Prec. in Chan. 393. Gib. Canc. 328. 


7. If a man by his will gives ſeveral ſpeciſich legacies, and de- 

ſes the reſidue of his eſtate to B. and his circumſtances vary ſo 
at the reſiduary part becomes very inconſiderable, yet the refi- 

Wy legatee muſt content himſelf with it, and ſhall have no 

ſtance from the ſpecifick legatees. Per Lord Chan. Comwper, 

who ſaid it had been ſo held ſeveral times in this Court). 

oft. 1715, in the caſe of Linguen and Souray, Prec. in Chan. 


JI, 
8. J. C. 
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8, J. S. had a wife and three ſons, and having a perſonal 
eſtate of 20, oool. by will gave 3oool. apiece to his two younger 
ſons, and the ſurplus to his eldeſt, and made his wife executrix and 
guardian to his children, who were then all infants. The bulk 
of his perſonal eſtate conſiſted in ſtocks. Afterwards the wife 
married L. who converted great part of J. $.'s perſonal eſtate, 
and went beyond ſea; and the two younger ſons brought a bill 
for their 3000l. legacies, And Lord Chan. Cotwper directed the 
to take an account of what was the clear perſonal eſtate 
of the teſtator at his death, and it conſiſting but of few items, 
his 1 was of opinion that the teſtator muſt at the making 
of his will know what his ſurplus would amount unto after his 
debts and legacies paid, and that he meant the ſurplus as a legacy 
to his eldeſt ſon; wherefore his Lord/bip declared that it ought 
to be looked upon as ſuch, and di the Mafter to compute 
meereſ} as well for what was the furplus of the teſtator's onal 
eftate at his death, for the eldeſt ſon, as for the two legacies cf 
zool. apiece to the younger ſons, and if any of the three ſons had 
received any part of their father's perſonal eſtate, the other tw 
were in the firſt place to receive as much, ſo as to put them al 
upon an equa/ foot; and afterwards all the three ſons were to r. 
ceive fart paſſu in reſpect of the value of the furplus given to 
the eldeft, which was to be taken as a legacy, and in regard to 
the legacies of 3oool. each to the two younger ſons. Hil. 1715 
. Doyoſe and Dyoſe, 1 Will. Rep. 305. . „ 
(Page 554) 9. If the executors of a freeman of London prove inſolvent, 
ſo that a lofs happen to the eſtate, it ſhall be born out of the 
te ary part only. Per Lord Chan. Cocuper, Trin. 1715, i 
the caſe of Read and Duck, Prec. in Chan. 409. | 
10. F. S. gives legacies by his will, and other legacies b. 
his cadicil, and the lands are charged with the legacies in the 
will only, the-codicil not being atteſted by any witneſs. His H. 
nour decreed that the legatees in the will ſhould be paid or 
of the real eſtate, and if that ſhould be deficient, they muſt, z 
to the ſurplus, come in average with the legatees in the codic 
to be paid out of the perſonal eſtate; and there being admitted 
to be a deficiency, that the land ſhould be forthwith ſold to pre 
CY vent a greater deficiency ; but that the ſpecijict legacies mult | 
ta) Vide Hinton all paid, and not (a) abate in proportion. But that charity | 
and Pinke. gacies, tho? preferred by the civil law, ought to abate in pn 
The teſtatrix portion; for they are but legacies. Eg. 1718, Maſters ani 
having be- Maſters, 1 Will. Rep. 421, 422. 1 . 
queathed 2000. 3 | „5 | | 
for a monument for her mother, it was objected, that that ought not: to abate in proportic 
this being a debt of picty for the memory of her mother, from whom the teſtatrix receive 
the greateſt part of her eſtate. And to this the court inclined, but however reſeryed th 
point. Bid. 423. | | | 
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Ii. As all legatees are on a deficiency of affets to be paid in 
Portion, ſo if the executor pays one of the legatees, yet che r 
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ſhall make him refund in proportion nay, if one of the le 
a decree for his legacy, and his paid, and afterwards a de- 
2 happens, the legatee who recovered ſhall refund notwith- 
ſtanding, in imitation of the Spiritual Court, where a legatee 
recovering his legacy, is made to give ſecurity to refund in pro- 
portion, if, Sc. (2) Per Sir Foſeph Jekyll Maſter of the Rolls, (a) Yide 1 Vm. 
Mich. 1718, Anon. 1 Will. Rep. 495. 45. andgz, 
12. But if the executor had at gf enough to pay all the le. 
and afterwards by his waſting the affets, occafions a defi- 
ciency, in ſuch caſe, the legatee who has recovered his 
ſhall not be compelled to refund, but ſhall retain the advantage of 
his la diligence, which the other legatees neglected by not 
bringing their ſuit in time, before the waſting by the executor ; 
whereas, if they had commenced their ſuit, they might have 
——— ſacceſs. Et vigilantibus non dormientibus Jura 
" 13. Bill by an executor againſt a 2 to reload 22 
voluntarily paid him by the executor, 
ſatisfy the teflator”s debts. Duet 6 oe LS — — 
= - the plaintiff, and that an executor may bring a bill 
—_—O to refund a legacy vohmtarily paid, as well as a 
the executor paying a debt of the teftator out of 
ins own on pocket, ſtands in the place of the creditor, and has the 
fame equity againſt the legatee, to compel him to refund, con- 
trary to the opinion in 2 Vm. 358. Noell and Nobinſon, and 
2 Vent. 360, Hodges and Waddington. Per Sir Foſeph Fehyll 
Maſter of the Rolls, Eqfl. 4 Geo. Davis and Davis, 8 Vin. Abr. 
423. pl. 35. 
4 as there is a benefit one way to a ſpecifck legatee, as that Yide P. 558. 
he ſhall not contribute to the loſs of a pecuniary legatee, ſo there Note to Coe TY 
is an hazard the other way ; for if for erste! legacy (being a 
kaſe) be evicted, or (being goods) be loſt or burnt, or (being a 
debt) be loft by the 8 the debtor, in all theſe caſes 
ſuch fpecifick legatee ſhall have no contribution from the other 
legatees, and therefore ſhall pay no contribution towards them. 
Per Lord Chan. Aga in the cafe of Hinton and Pincte, Trin. 
ig.: Will. Rep. 5 | 
15. Ia W af 5 LA dies without iſſue, his wife is in- (Page 555 
titled by the cuſtom to the moiety of her huſband's perfonal * 
eſtate in value, but not in ſpecie. If ſuch a freeman makes his 
vill, and diſpoſes of his whole eſtate, without any notice of the 
caſtom, and gives ſeveral ſpecifich and pecuniary legacies, and de- 
"es the refiduum to A. (V) the widow waives her legacy, and 3) Teer. 
claims a moiety of his perſonal eſtate by the cuſtom, if the wi. 
reſilcam be ſufficient to anſwer her moiety, her ſhare ſhall be 
taken out of the refidanm ; but if that fall ſhort, theh the ferum- 
y legatees ſhall abate in proportion; and if the refduum and ge- 
uni y legacies be ſufficient to anſwer her moiety, the ſpecifich 
es ſtrall nor be brought in to contribute, but enjoy their le- 


gacies 
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entire. Per Parker C. Trin. 5 Geo. Kitſon and Robins, 

8 Vin. Abr. 423. pl. 37. ; | 
16. J. S. bequeathed ſeveral pecuniary legacies, and (int a/) 
gave 1500l. to his eldeſt ſon, in truſt to lay it out in a purchaſe 
of lands in fee, and to grant a rent-charge of 5ol. per annum 
thereout to M. his daughter for her ſeparate uſe ; but that if the 
teſtatrix's eldeſt ſon ſhould refuſe or negle& to lay out 1500l. in 
the purchaſe of lands, and grant this rent - charge, then he to 
have but 500l. of the money, and the remaining 1000l. to be 
laid out in the purchaſe of an annuity, as far as it would go, for 
the ſeparate uſe of M. There being a deficiency of aſſets, the 
queſtion was, Whether the 1500l. legacy, or at leaſt the 50l. 2 
year annuity, ſhould abate in proportion? Lord Chan. Parker 
agreed that this 1500l. legacy ſhould be taken as land, but that 
the legatee of the 1500l. cannot ſay he has a right to the 1500. 
in ſpecie; if the money in ſuch a hand were deviſed, this would 
| be a ſpecific2 legacy. 222 legacy is where by the afſent of 
the executor the property of the l:gary would weſl ; and if upon ſup- 
poſition that 1 500l. of the teſtator's money was lying on th: 
table the legatee cannot ſay, I have a right to this very money 1: 
ſþecie, it is no ſpecifick legacy. That the will ſaying, that i: 
caſe of the ſon's refufing or neglecting to make this purchaſe, then 
he is to have but 5ool. of the 1 500l. and M. the remainin 
1oool. therefore his Lordſbip took M. to be a legatee for 100i. 
which is to abate in proportion, and as far as it will go to be laid 
out in an annuity for M. for her life, and for her ſeparate uſe. 
3 And his Lordſbip ſaid, that he could not come into the reſolutio: 
sse of Lord Chan. Cowper, in the caſe of Burridge and Brach! (a). 

"Pp Trin. 1719. Hinton and Pinche. 1 Will. Rep. 539. 

| tis ade, that 17. J. S. ſeiſed in fee of freehold lands, and alſo of ſome 
1 copyholds, which he had not ſurrendered to the uſe of his wil, 


U 4 


* ecifick le- court decreed that as to ſo much of the perſonal eſtate as was ex- 
gatce ſhall be hauſted by the bond debt, D. ſhould ſtand in the place of the 
2 = bond creditor againſt the land, and that the freehold eſtate ſhouli 

* 550 * fo. ole be liable, in default of perſonal effets, to pay the legacy. Bu 
(*Page 556) vpon appeal, Lord Parker (having taken time to conſider of it! 
were the exe- * reverſed that part of the decree; for tho? equity will marſtu 
cutor to make aſſets in favour of a legatee as well as of a ſimple contra credit, 
dim contribute yet every deviſe of land is a ſpecifick legatee, and ſhall not be 
towards the pe- broken in upon, or made to contribute towards a pecuniary legacy; 
euniary legac) and had the teſtator deviſed the 500l. to A. and a term of fir 


this ous be hundred years to B. without leaving aſſets to pay the 5ool. tl 


| 2 ſuch ſpe dhe _ſþe:ifick legatee of the leaſe ought to prevail, without con 
e legater. | 5 1 butig 


appeal to Lord Chan. Parker this decree was reverſed ; and de- 
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buting towards the pecuniery legatee ; and if ſuch pecuniary lega- buy his legacy, 
tee ſhall not break in upon a ſpecifick legatee of a term, a fortiori againſt the ma- 
he ſhall not diſappoint the will as to a deviſe in fee, which is niſeſt intention 


more to be favoured than a deviſe of a term, in regard it is with 1 


and if a ? 


more difficulty that a court of * in any Caſe breaks in upon, or fel eb < eat : 
| charges, a real eftate (a). Mich. 1720, Clifton and Burt, 1 Will. gatee ſhall not 


Rep. 678. 


| | r | legacy, much 
leſs ſhall a ſpecific deviſee of land. That in the preſent caſe, the teſtator had po 
fund for the payment of the legacies, viz. the copyhold eſtate, and tho' that had failed for 
want of a ſurrender, the conſequence would be, that the fund failing, the legacy muſt 
alſo fail. Indeed the bond creditor might ele to have his debt out of the aſſets in the bands 
of the beir or of the deviſee, but in ſuch caſe, the heir or deviſee ſhould have this relief, viz. 
to ſtand in the place of the bond creditor, and reimburſe himſelf out of the perſonal eſtate. 


Per Lord Chan. Parker, ibid. 679, 680, (a) Note; The decretal order in 


| the caſe of Hern and Merrick (6) was produced, whereby it appeared that Lord Harcourt did 
not then determine this point, but reſerved it for farther conſideration. 7bid. 681. | 
(6) 1 Will. Rep. 201, 204. 


18. The teſtator having two ſons and a daughter, by will 
gives 2000l. apiece to his ſons, and 2000l. to his daughter, pay- 
able at twenty-one, or marriage, proviſo, that if Aﬀets ſhall 
fall ſhort, flill the daughter ſhall be paid her full legacy, and that 
the abatement ſhall be born proportionably out of the ſons lega= - 
cies only. The teſtator leaves Aﬀets to pay all the legacies, but 
the executrix (the teſtator's wife) waſted them, and by that 
means a deficiency happened. Decreed per his Honour, that in 
this caſe the daughter ought to abate in proportion. But on 


_ creed the daughter to have her full portion, and the abatement 
(on account of the deficiency of Aſſets) to be made only out of 
the ſons legacies. Mich. 1720, Marſo and Evans, 1 Will. Rep. 
19. J. S. ſeiſed of an eſtate in fee, which he had mortgaged 
for 500. and poſſeſſed of a leaſchold, deviſed the former to his 
_ eldeſt fon in fee, and the /atter to M. his wife, and died, leaving 
- debts, which would exhauſt all his perſonal eſtate, except the 
leaſehold given to M. The queſtion was, Whether there being 
(as uſual) a covenant to pay the mortgage monies, the leaſehold 
premiſſes deviſed to M. ſhould be liable to diſcharge the mort- 
gage? His Honour (after taking time to conſider of it, and 
being attended with precedents) decrecd that as the teſtator had 
charged his real eſtate by this mortgage, and allo ſpecfically be- 
queathed the leaſehold to his wife, the heir ſhall not diſappoint 
her legacy, by laying the mortgage debt upon it, as he might 
have done, had it not been pecifically deviſed ; and though the 
mortgaged premiſſes were alſo ſpecyfically given to the heir, yet 
he muſt take them cum onere, as probably they were intended; 
and that by this conſtruction (c) each deviſe would take effect. () Yide Long 
And that this reſolution did not in the leaſt interfere with that of and Short, 


Vor. II. 1 N Clifton x UL Rep. 403- 
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fton and Birt, becauſe in the latter there was no mortgage. 
| Hl. 1720, Oneals and Meade, 1 Will. Rep. 693. 
1 WAI. Rep. 20. A. deviſes his real and perſonal eftate to his four daugh- 
700. Tri: ters, and their heirs, executors and adminifirators. One of the 
2727. 8. ©. but. daughters died, [living the teſtator.] Decreed that her ſhare 
——— c. ſhall go in the ſame manner as a real eſtate to the ſurviving daugh- 
3. P. 440. C. 38. ters. Per Lord Chancellor, who cites it as the caſe of Blacl well 
P. 364. C. 1. and Dry, Trin. 1721, Prec. in Chan. 567. 
this work. ®*21. J. S. gave 60l.apiece to his executors for their care and pains, 
(* Page 557) and 31. apiece to the poor of three ſeveral pariſhes, and 5/. apiece 
do his ſervants, and at the end of the will, ing (as he 
ſaid) there would be a conſiderable ſurplus of his perſonal eſtate, 
gives further legacies. After this he makes a codicil, 
he gave ſeveral other legacies, and provided thereby, that if a 
deficiency ſhould happen, then 2co/l. given by his will for re- 
building a chapel for St. John's College in Cambridge ſhould not 
take effect, but only ſo much as ſhould be _ neceſſary 
ſhould be laid out in beautifying the old chapel there. There 
„ eee deficieacy of Aſſets by reaſon of the fall 
of South-Sca Stacks. Upon which it was decreed per his Honour, 
that the legacies given at the latter end of the will being upon a 
preſumption that there would be a ſurplus, and there happening 
to be none, the er legacies in the will ſhould be preferred, 
and thoſe in the latter end of the will ſhould be loſt, and alſo the 
(a) The codicil legacies in the codici (a) ſhould abate in proportion; and that 
muſt be taken the charity legacies (b), being but legacies, muſt abate in pro- 
we wy rtion, notwithſtanding that by the civil law charity legacies 
1 2 ve the preference to all others. But with reſpect to the 31. 
ciency to pay given to the poor, Mc. theſe the court looked upon as a part of 
both, viz. all the funeral, and as doles at the funeral, and therefore held that 
the legacies in no abatement out to be made out of them ; but the legacics 
the will, and of 5. aviece given to the ſervants were to abate in proportion, 
likewiſe thoſe n 25, Pe q prop 
in the codicil, tho they had been paid by the executors, who deſired an allow- 
conſtant expe - ance on account thereof. And in regard to the 60. apiece 
rience ſhews, given to the executors for care, &c. it was decreed that they 
that there ſhall Hould abate in proportion (c), for the executors may renounce, 
be an abate - and the legacies to them are but legacies. It cannot be a debt, 
: 2 * 2 (as was urged) in regard that can never be a debt to the execu- 
when J. S. in tors, that was not ſo to the teſtator. Per his Honour. L. 1722. 
the latter end of Attorney General and Robins, 2 IWVill. Rep. 23. | 
hie will id, | | 
that in regard | | a | DS. 
he apprehended there was a conſiderable ſurplus, therefore, he gave additional legacies, the 
ſame apprehenſion of ſurplus muſt be intended to continue in him at the time of his making 
| His codicil, and the legacics in the codicil ſhonld take place only out of the ſuppoſed ſurplus, 
were it not for the latter part of the codicil, viz. That the legacies in the codicil ſhould be 
paid out of the 2001. given for the rebuilding of the chapel, and out of the remainder of 
what might be thought neceſſary to be laid out in beautifying the old chapel. Per his Honour, 


zbid. 2.4. (6) Vide Attorney General and Hudſon, P. 192. Ca. 9. this work. 
Tate and Auſtin, 1 Will. Rep. 265. 1 Abr. Eq. 62. Ca. 5.—— Mofters and Muſtert, P. 554 


_ a. 10. this work. (s) Via 2 Vern. 434. | 
| | | | 5 22. Where 


1 
22. Where ſeveral legacies are given out of bonds, ſecurities, 
De. : und theſe fall deficient, there ſh ee amongſt. 
them only, and not affect other legatees; where there are ſeveral 
ary legatees they muſt abate in proportion, but no 4 
ee, except in caſe of his legacy. Per his Honour, ar. 
1723. Ann. 8 Vin. Abr. 424. pl. 39. 
23. Specifick legacies were left. to A. to be paid him after the 
death of B. the executrix. Decreed per Cur,” that B. ſhould 
give ſecurity that the ſpecifick legacies ſhould be paid after her 
Tenth. Eaſt. 10 Geo. 1. Burdett and Young, 's Mod. 93,—AF- 
_ firmed in Dom. Proc. Ibid. 94. 
24. The teſtator deviſed ſeveral fpecifich legacies to ſeveral 
55 and in particular he 7 4 — 922 — 
ren, to be paid at 
: and by a 2 — a his 
| N * all . legacies 2 deviſed, ſhould be paid = 
one year after his deceaſe. The grandchildren, tho? under age and 
unmarried, exhibited their bill, and inſiſled, that by 2 of 
this laſt clauſe their legacies onght to be paid within A year after 
the death of the teſtator. Per Cur”, the ſubſequent clauſe in 
this will, which ſeemingly contradiQts the payment of the lega · 
cies to- the grandchildren A point of time, mult be conſtrued ſo 
as it may not be repugnant to any formey clauſe in the ſame 
vill; and therefore that laſt clauſe muſt only relate to the other 
tpceifick legacies. given to the other 7. and not to the lega- 
cies deviſed to the grandchildren. 11 Geo. 1. Adams and 
Clarke, 9 Mod. 154. 
25. J. S. poſſeſſed of a term for years, and a fortune i in mo- 
| ney, made his will, and left all his children legacies 4 
payable at different times; and after the deeeaſe of his wife, he (*Page 756 
deviſed one moiety of the term to his fon B. and the other moi- ä 7 
ety to his ſon C. And then came this clauſe; And if any of 
« my children die before their portion becomes payable, then that to 
« fall equally between my wife and the ſurviving children.” B. 
dicd in the life-time of the wife, The queſtion was, Whether 
| his moiety of the term ſhould be divided among the wife and the 
ſurviving children? It was reſolved by Lord Chan. King, that 
as in common parlance portion is not ſaid of a term, and there 
being pecuniary legacies on which it may operate, the word 
(payable) ſhall be applicable to, and be confined to that; this 
contingency of the wife's dying might happen when the ſons 
were very old, and long after the money became payable; and 
the ſons, by this contingency hanging over them, could not diſ- 
poſe of their intereſt for the advantage, or perhaps the neceſſities 
of their families, which would therefore be to their __ | 
which could not be ſuppoſed to be done by a father. 
Geo. 1. Richards and Cock, Sele# Cafes in Chan. 12. 


2N2” | 26. If 
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this caſe the 26. If an executor pays beyond Aﬀets, he cannot make the 
ecutor by his legatees refund. Trin. 1725. Coppin and Coppin, 2 Will. Rep. 
ſs bill prayed 291, 296. 6 
be repaid the | 
gacies which binn he aft big þ wb 1 
— Crtation he had aſſets being beyond ſea, Lord taking 
— * appearing to have been made uſe of by the to whom 
ele payments had been made, and there being much more reaſon to think that the execu- 
was better informed concerning the teſtator's circumſtances than the legatees, his Loruſbip 
zuld order no refunding or coſts on either ſide, it being a hard caſe. bid. 296, 297. 


\ 


27. J. S. on the marriage of M. his niece with B. by articles 
agreed that he would at the time of his death leave, deviſe, or 
otherwiſe convey 30l. a year in lands to the heirs of the body of 

the ſaid M. by B. and 10 their heirs, provided, that if there 
ſhould be more than one child of the marriage, then J. S. ſhould 
be at liberty to diſpoſe of this 300. per annum to ſuch of the 
children of M. as he ſhould think fit ; and in the beginning of the 
articles it was ſaid, to be for the better advancement of the ſaid 
B. and M. his intended wife, and the iſſue of the marriage. After- 
wards 7. S. makes his will, and thereby deviſes an eſtate to his 
younger niece D. and adds, That if the eſtate given by his will 
66 rg, "opt = and gy n cubat he had before given 
«© to his nieci hen ſo much Id be taken from his niece D. 
© ond be refunded to M. as make them equal. F. S. died, 
B. and M. were living, and had ſeven children, and demanded 
for them the 3o/. per ann. given by the articles with the arrears 
thereof from J. $S.'s death. Objected, that what M. s chil- 
dren were intitled to by the marriage articles could not be taken 
as given to M. But Lord Chan. King held clearly, that what 
dy the marriage articles was provided for the children of M. 
ought to be looked upon as part of the proviſion for M. and as 
done for her, ſince it was doing that for her children, which 
otherwiſe ſhe or her huſband would have been obliged to do 

| themſelves. Hil. 1725. Thomas and Bennet, 2 Will. Rep. 341, 
Will. Rep. 8 7. S. deviſed 6oool. South-Sea annuities to A. B. and C. 
F 5 8. On. to be laid out in land, and ſettled on A. for life, c. And by 
ST the codicil three days after, taking notice of this deviſe, gives 1 2001. 
olls, and ſays, to be laid out in land, to the ſame uſes, and makes A. executor. 
Lordſvip ob- J. S. left conſiderable perſonal eſtate, but had only 5 3601. in 
1 annuities at the time of making of the will. The queſtion was, 
ww g . Whether it ſhould be made up 6000ʃ. or, whether only the teſ- 
= — tator's ſpecifick fund paſſed by the will? Decreed at the Rolls, 
ſpects the and affirmed by Lord Chan. Talbot, that nothing -paſſed more 
vantage of than J. S. had in South-Sea annuities. Mich. 1735. Aſbton 


— 


d be paid in | WO 1 . | | 
fo, and not in average, on a deficiency of Aﬀets; yet in other reſpects they are diſtinguiſhed 
d their (a) diſadvantage from pecuniary legacies ; as ſuppoſe they ſhall have been loft or ali- 
ed by the teſtator in his liſe- tine, they muſt then fail in toto. 7bid. 38 5. a) Vik _. 
ze caſe of Halen and Pinie, P. 554. Ca. 14. If a man de viſeth a thing which he 


hath 


from the caſe of a legacy being given to executors generally, 


care and trouble of the executor is only the motive on which the 


Legacies. 


Hath not, it is not ſuch an eſtate as this court can relieve againſt. In the Caſe of Aten 
and Aftton. If teſtator had actually had as much as he deviſed, but before his death had ſold 
a part, it had been an ademption for ſo much; but here is no ademption; for, he having no 
more than 5360/. no more could paſs. Specifick legacies are different in their nature from all 
others; for if there be a deficiency of aſſets, there ſhall be no abatement of the ſpeciſick 
legacy: And on the other hand, if the teſtator alien any part of it, or the whole, the legatee 
has no claim on any other part of the eſtate; and in this caſe, this 6000“. being a ſpecifick 
legacy, and the teſtator not having ſo much at that time, no relief can be given to the lega- 
tee. If a man, through a miſtake, deviſes the inheritance of an eſlate which he really hath 
not, this court cannot put the de viſee in a better condition than the will has left him, Nor 
is this to be compared to the caſe in 2 Leon. where it is held, that if one deviſes his lands in 
ſuch à place, and has no land, but only tythe in that place, the tythe ſhall paſs; for other- 
. wiſe there would be nothing to ſatisfy the deviſe : But if one deviſes his linds, expreſſing 
them to be of the value of 600/. and they prove to be worth but 500. this court can make 
no addition, for, being a ſpecifick deviſe of the eſtate, the deviſce muſt take it as he finds it. 
Per Lord Talbet, in ſaid caſe of Afeton ard Aſbton, Caſes in Eg. Temp. Talbot 15 2, 3. 
In the caſe in 2 Leon. the tythes were held to paſs, as they are iſſuing out of the land, and 
are part of the profits thereof, but principally, becauſe rhe teſtator having no lands there, 
the (6) whole muſt otherwiſe have been rejected; and ſo poſſibly in the caſe of Au and 
Abtes, had the teſtator when he made his will, &. had no ſtock at all, the whole might 
have been made out of the reſt of the perſonal cſtate ; whereas the ſtock he was then 
poſſeſſed of does in ſome meaſure ſatisfy the will. Per. Lord Talbot, in Caſs Aſeton and A- 
ton, 3 Will. Rep. 386. (6) Agreeably to the caſe of Day and Trig. 1 Will. Rep. 286. 


*29. A. bequeathed 5ood. Bank Stock to B. and 5ool. Bank (*Pages;6) WW 
Stock to C. whereas he had only 5oo/. Bank Stock in the e 
whole. It was inſiſted that the teſtator probably intended to 
buy another 5col. Bank Stock, and that there being aſſets left 
ſufficient over and above all debts and legacies to anſwer both 
pool. both ought to be made good out of the eſtate. And Lord 
Hardwicke was either of the ſame opinion, or decreed accordingly. Mr. Vier fays, 
8 Pin. Abr. 418. by way of Note to pl. 1. | | he thinks that 

9 | LEED he was inform- 
3 | | N | cd that this 
was firft at the Rolls, and after that Lord Hardwicke held or decreed accordingly; and that 
this was about Michaelmas or Trinity Term 1738. Bid. Is 


30. Where a legacy is given to executors for care and pains, 
it is wrong that that caſe ſhould receive a different determination 


in which it is admitted that the executors ought to abate in 
proportion with the other legatees ; and where a legacy 1s given 
to executors generally, it is underſtood to be for their care and 
pains; and when theſe words are expreſſed in the will, declaring 
that the legacy is given for their care and pains, they are rather 
the words of the drawer of the will, than the maker of it ; for 
which reaſon, the making a differencebetweenonecaſeand the other, 
would be to make a diſtinction on too ſlight a foundation, and tho? 
the bequeſt is expreſſed to be for care and pains, yet {till it is 
but a legacy which muſt proceed from the bounty of the teſ- 
tator. It is not to be conſidered as a debt or contract, for the 


teſtator exerciſes his bounty by way of legacy; and let the mo- 


tive or the bounty be what it will, whether paſt and executed, 


or future and executory, it is all the ſame; an executor, when he 
| | proves 


my” Legaries. 
proves the will, may be ſuppoſed in ſome meaſure to know the 
ſtate of the teftator's affairs; and if he does prove the will, he 
takes the legacy ſubje& to the contingeney of abating, in caſe 
the eſtate proves deficient. EH. 1741. Herne and Herne, 
Barnard. Rep. in Chan. 435, 436. 2 Al. Rep. 171. pl. 148. 


(C) Of the Time of Payment of a Legacy. 


1. IF a legacy be given to an infant to be paid at his age of 
twenty-one, and the executor to pay intereſt for it until it 
become payable ; if the infant die before twenty-one, it is due 
preſently to the executor or adminiſtrator of the infant; but if 
no intereſt was to be paid for it, then it ſhall an be paid until 
ſuch time as the infant would have come to twenty-one in caſe he 
bad lived, becauſe there it is a benefit the teſtator intended to 
the executor by keeping it in his hands; but in the other caſe 
it could be none, when intereſt was payable. Hi. 1680. Anon. 
2. If a legacy be given to a young girl when ſhe marries, and 
ſhoe marries before ſhe is viri potens, ſhe ſhall not have it, for it 
muſt be intended a compleat marriage. Per Wright Lord 
Keeper, Hil. 1700. in the caſe of Yates and Fettiplace, 2 Freem, 


„ 244. | OP 
3. A perſonal legacy ſhall be paid preſently, tho” the child 
dies befole * th a 6. a time. Per Lord Keep. Wright, Eat. 
1702. in the caſe of Brewen and Brewen, Prec. in Chan. 196. 
T Will. Ry. 4. J. S. by will gives certain lands ta be fold for the payment of 
— hit debt, and the reſidue he gives to M. bis wife far life, and aficr 
(Page 560 ) her death to T. his ſon, his heirs and affigns for ever; provided, 
ne TS I. ſhould depart this life without iſſue of bis body, then he 
gave to his two god-daughters (the plaintiffs) 2001. to be equally 
divided between them, and paid out of the eftate laſt mentioned within 
fix months after the deceaſe of the ſurvivor of his ſaid Wife and his 
fon T. by ſuch perſon as ſhould inherit or enjoy the ſame ; and 
for non-payment thereof he gave the 2 to his ſaid goil. daughter: 
for payment thereof. The teſtator dies, and his widow dies. T. 
enters upon the lands laſt mentioned, and /evies a fine, and ſeltles 
the lands upon his wife for a jointure, and his heirs by her; and 
for want of ſuch iſſue, to his own right heir; and he having one 
child, a daughter, by that marriage, he by will gives the eſtatt 
to his wife S. and her heirs, after the death of his ſaid daughter, 
and then dies, leaving his wife and one daughter living ; and 
then the daughter dies. And S. the widow, having the land for 
her. life by the ſettlement, and the inheritance thereof by the 
will of T. ſhe afterwards marries defendant, by whom ſhe had 
children, and then ſhe dies, and the defendant enjoys the 
land by the curteſy of England. The hill was for a * 
TY 
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of the 200/. And the queſtion was, IVhether the legacy <vas 
payable by reaſon T. left iſſue at his death, or whether it did not 
become payable at any time upon the failure of iſſue of T.? And 
Lord Keep. Harcourt was of opinion, that the legacy was not 
payable ; taking the meaning of the words of the will to be, 
that if T. ſhould have no iſſue living at his death, then to be paid; 
for that the teftator having limited it to be paid in fix months 
after the death of the ſurvivor, which, if it ſhould be interpreted 
ta be paid upon the failure of iſſue of T. that might be many 
after; but told the plaintiffs, that as the eſtate was deviſed 

for payment of the debts, they might and ſhould have the liberty 
to bring an ejectment and try it, and he would retain the bill in 
the mean time. An ejectment was 40. 201 it at the Aſſiaes, 


but the plaintiffs would not proceed (a). 31 Ann. Nicholls (a) This detree 
4 and Hooper, 8 Vin. Alr. 402 pl. 29. citcs it as from a was 


MS. R reverſed in 
5. © I give all my perſonal eſtate to my wife, and to both: ** 
my grandchildren 1000!. apiece if they arrive at the age of 
4 twenty-one years, or marriage.” Theſe legacies are : 
at twenty-one, or marriage, and ſhall no! wait the death of the 
wife, and intereſt was decreed from the time they became paya- 
ble. gf. 10 Geo. 1. Burdet and Young, 9 Mod. 93. f 
6. 7. S. bequeathed 100“. to A. W at twenty-one, and 
in the mean time . to have the yearly ſum of ——, which did 
not amount to the intereſt of the legacy given to him. A. died 
before twenty-one, and the queſtion was, whether the executors 
of A. ſhould be paid this legacy preſently, or wait until ſuch 
time as 2 would, if he had lived, have "I" 50 er af 
And rd Chief Juſtice Raymond, Sir 70 I er of 
the Rolls, and L324 Chief Juſtice Eyre, 124 — (after | 
time taken to conſider of it) that the executors of A. ſhould (5) (3) Vid 2 Ii. 
wait for their legacy till ſuch time as their teſtator ſhonld, in caſe Rep. 478. 7a 
he had lived, have attained twenty-one, it being unreaſonable and Filliam.. 
. that A.'s executors, ſtanding in his place, ſhould be in a better *** _— A 
condition than A. himſelf would have been, had he been living; wa l 
and that it was to be preſumed that J. S. had made a compu- ;...,u-; or ad. 
tation of his eſtate, and conſidered when the ſame would beſt inifrators of 
bear and allow of the payment of this legacy; and that there 2 legatee dying 
could be no reaſon given why an uncertain accident ſhould acce- * We day 
lerate the payment of this legacy before the time which was angtpe d wad 0 
at firſt intended for that purpoſe (c). i. 1725. Chefler and over. Vid. 
Painter, upon an appeal to the King in council from a de- alſo P. 867. 
cree in the Court of Chancery in the Iſland of Antigua, 2 Mill. Ca. 9. this 


Rep. 335 336. | work. 
(e) 


cyſe 


See in ſupport of this Reſolution, 2 Fern. 94, $9- but 1 Ces 277. Lady Lody 1 
econt”. Ne a e 
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("Page 561) . A deviſe was in tryf that the deviſees ſhall have the pro- 

e ge fits of the land when they come of age; they have a right to it 

in their minority, at leaſt to ſo much thereof as may be ſufficient 

for their ſupport and maintenance; and what is not then paid, 

| ſhall go to their adminiſtrators. Mich. 11 Geo. 1. Bateman and 

8. J. S. deviſed I e legacies to ſeveral perſons, and 

in particular he deviſed ſpecifick legacies to each of his grandchil. 

dren, to be paid at their reſpedive ages of twenty - one years, or days 

N marriage, which ſhould firſt happen; and by a ſubſequent clauſe 

in his will, he appoints, that all he how thereby deviſed, ſball 

(«) The grand- be paid within one year after his deceaſe (a). Per Cur', The ſubſc- 

der twenty-one quent clauſe in the will, which ſeemingly contradicts the payment 

and wwmarried, of the legacies to the grandchildren in point of time, mult be 

their ſo as it may not be repugnant to any former clauſe in the 

bill, and inſiſt- ſame will; and therefore that /aff clauſe mult only relate to the 

* tle that other /pecifict legacies given to the other legatees, and not to the 

legacies ought {2acies deviſed to the grandchildren. Trin. 11 Geo. 1. Adams and 
to be paid with- Clerke, 2 Mod. Caſes in Law and Eg. 154 

in on: year, N. 9. A. by will gives a legacy to his ſon B. at twenty-one, and if he 

died before, then to go over to C. and D. (two other children).— 

Teſtator dies, and B. dies before twwenty-ome. And the bill is brought 

by C. and D. (who are alſo infants) for this legacy. And the 

queſtion was, Whether this legacy ſhould wait till B. would have 

been twenty-one (if he had lived), or ſhould be paid immediately ? 

Lord Chancellor at the firſt hearing declared, that if this had been 

a ſubſtantive veſted legacy, and no clauſe of ſurvivorſhip or limita- 

tion over, it muſt according to the late authorities have waited 

till B. the legatce would have been twenty-one, and would not 

have been recoverable ſooner by the executors, becauſe that 

would be to accelerate the payment ſooner than the donor intended 

it; and it ſeems here C. and D. are ſubſtituted only in the place 


of the executors of B. His lardſbip thought, that tho? the lega 
Cy is given to B. at twenty-one, yet it is a veſted legacy, and the 


ſame as if it had been given to be paid at twenty-one, all the le- 
2 2 to the other children being given in that manner; and thi; 


mall varying of the expreſſion does not ſufficiently ſhew that the 


teſtator intended any difference. But note; And it ſeems this 
point is not material to the main queſtion as to time of payment 


over; for whether veſted or not, it was plainly to go over upon 


the legatee's dying before twenty-one, which happened. At 
another day his /ordſpip declared, that tho? he could ſee no real 
Mr. Solicitir Gee Merence between a deviſee oper and an executor or adminiſtrator, yet 


æral pro Quer, as there was 2 modern precedent to the contrary, and that the de- 


cited 2 Vent. | vſe 
347. Leon. 278. | = | | 
and argued, that the difference was between an executor and a deviſee aver, for that in caſe ot 
ſuch a legacy vgſed, and the legatee died before twenty-one, there the cxc:utor ſhould wait, and 
not be paid the legacy 'till the legatee would have been twenty-one, if he had lived; becauſe 


the exccuter claiming under the legatee, can be in no better condition than the legatee himſelt 


would have been, Nc. Ard that the executor ſhould thus expect, was lately reſolved in a plan- 


tation (6) cauſc before the Lords of the Council, upon a reference to the two Chief Fuſtices and 
the Maſter of the Reli. Eut it is otherwiſe ir cafe of a deviſe o, for the deviſee over docs u 
claim or come in under the icgatee, but his right accrues immediately upon the contingeney hap- 
pening, viz. the death of the firſt legatee &. ure EWERIYSUBE, id. (6, Viz. th: 
cafe of Chir and Ci-fer, £. 560, C. (. 
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 wiſce over ſhould be paid preſently, and that the executor ſhould 
wait, Oc. he thought he was bound by that precedent ; and ſaid, 
that ſo long ago as the time of E. 6. in And. Rep. ſuch a deviſee 
over maintained an action, &c. And 25 July 1728 his lordſhip 
decreed that the legacy ſhould be paid immediately, without 
waiting till B, ſhould have been twenty-one. And cited Pap- 
worth and Moor, 2 Vern. 283, (which was in point), and 1 
And. 33. 8. Vin. Abr. 404. pl. 35. Landy and Williams (a). 


(*Page 562) 
(a) 2 Will. Rep. 
| 478. Laundyand 
Williams, Trin. 1728, S. C. ſtates it, that J. S. having ſeveral children, by will deviſed to A. 
230ʃ. to B. 210ʃ. to C. (yet an infant) 210/. and to D. 1508. all payable at their rſpectiue ages of 
twenty-one, proviſo, that if any of the legatees ſball die before Bis, her, or their rſpecti ve ages of twenty- 
one, then the legacy or legacies of bim, her or them, ſo dying, ſbould be paid to the ſurvivors or ſurvivor of 
ſuch legatees. D. and A. attaining to twenty-one, were paid their legacies. B. died an infant, 
and A. and D. who had attained their ages of twenty-one, brought their bill againſt the teſta- 
tor's widow and executrix, to have their two thirds of H. s 210/. paid over to them, C. being 
yet an infant of about twelve years old. Lord Chan. King, on the authorities cited pro Quer, 
viz. 2 Vern. 199. 1 And. 33. 2 Vern. 283, Papxworth and Moor, and the caſc of Chefler and 
Paint-r. (P. 560. Ca. 6.) varied the decree which he had before pronounced, and ordered two 
thirds of this 210. to be paid to plaintiſſs (the brother and fiſter of the deceaſed legatet) and 
gave intereſt for their two thirds from the death of the infant legatee; for tho' it was objected, 
That this being a new legacy, the executrix ought to have a year's time for the payment of it; 
yet the court held, That muſt be intended to be from the death of the teſtator; whereas in this 
caſe the teſtator had been dend ſeveral years. Lid. 481. The _—_ ſays, by way of note, 
the rule in equity ſeems by this reſolution to be ſettled accordingly.” 76id. 481.—— 1 Vol. 
Ar. Eg. 299, Trin. 1728, Ca. 3. S. C. (cited as a MS. caſe) but not ſo fully reported. 


10. Lord Dover by will dated 14 Jan. 1707, deviſed ſeveral 
houſes, ground rents, £c. both in poſſcſhon and reverſion, to 
Fulkes et al upon truſi that they and the ſurvivor of them ſhould. 
(as ſoon as conveniently they might or could) ſell and diſpoſe of 
all the ſaid houſes and premiſſes to them deviſed, both in poſſeſ- 
ſion and reverſion, for the beit price that could be got for the 

ſame, and out of the monies ariſing by ſuch ſale, or by the rents 
and profits in the mean time, ſhould pay ſeveral legacies thereby 
given to ſeveral perſons, which ate directed to be paid within fix 
months after his death ; and after payment of the ſaid legacies, 
and reimburſing the ſaid truſtees their charges, to put all the re- 
mainder of the monies to be raiſed by ſale of the premiſſes into 
five equal parts or ſhares, and out of the firſt fifth part to pay 
unto the four youngeſt daughters of his niece Lady D' Auers I cool. 
apiece at their reſpective ages of twenty-one, or days of marriage, 
which ſhould firſt happen; and to pay the reſidue of the ſaid fifth 
part to the proper hands of Lady D* Avers, or as ſhe ſhould di- 
rect, for her own proper uſe, and her receipt alone to be ſufficient 
for the ſame. And to pay another fifth part to his niece Lady 
IY Exwes, after payment thereout of 1000/ apicce to her younger 
children, in like manner. And to pay the three other fifths to 
his three other nicces, in like manner. And if any of his ſaid 
nieces ſhould happen to die before any dividend ſhould be made of the 
ſum or ſums of money to be raiſed by ſale or ſales, he appoints, 
that al! and every the ſum and ſums of money which ſhould or ought to 
bade come and been paid io his ſaid nicces, in caſe they had lived, ſhould, 
in 
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in cat of ther dying, te pad by bis trufices to and ameng all and 
every the yourger chiliiren of Lis ſaid nieces ſons and dung luere, in 
al proporitons, 2v5ich jhould be alive at the time the dividends are er 
ought to be paid by the intent of this his abi; the ſums ſo to be divided 
to be paid as ſoon as they are raiſed. In which diſtribution of the 
ſums of money intended ſor his ſaid nieces, care is to be taken 
that the younger children of his ſaid nieces do only claim and take 
the ſhare and part intended for their own mother, in caſe ſhe had 
lived, and no more; and that after ſo much money was raiſed as 
would pay the Jegacies given by him, which were precedent in 
point of payment to the legacies intended for his nieces and their 
children, that then and ſo often as 1coo!. was raiſed by virtue of 
the truſt aforeſaid, that the ſaid money ſhould from time to time 
be put out at intereſt upon land ſecurity by his truſtees, or the 
iurvivor of them, and the moneys which ariſe and come from the 
intereſt thereof ſhould be added to the principal, to the increaſe 
of the ſums intended for his ſaid nieces and their children reſpec- 
tively, Lord Dover died 5 April 1708. Lady D' Eves died 
3 ſoon after, befere any ſale made, or bill brought for execution of the 
(Page 563) truſt, leaving two ſons * and four daughters, H. B. C. D. E. and 
Fi. all infants. Soon after the death of Lady D' Eves, Sir R. 
D'. Avers and D. his lady, one of the nieces of Lord Dover, and 
all her younger children then living, together with the younger 
chiidren of Lady D* Ec and others, exhibited their bill in this 
court againit the truſtees to have the truſt eſtate ſold, and that 


the money ariſing thereby might be divided according to the di- 


(a) 28 July ftections ci the will, And it was decreed (a), that the eſtate de- 
1709. viſed to be fold, ſhould be ſold to the beſt purchaſer, and the 
money to be divided and paid in ſuch manner and to ſuch perſons, 

and ſubject to ſuch contingencies, as the will directs. Purſuant 

to the faid decree, ſeveral parts of the truſt eſtate were fold, and 

the ſevcral legacies by the will given and directed to be paid in fix 

months, and alſo the ſeveral legacies of 1000/7. apiece given to 

the daughters of the teſtator's nieces were all paid. Lady D' Avers 

died intellate, leaving eight children, /ciP, three tons and five 

Bn daughters; a great part of the truſt eſtate ſtill remaining unſold. 
16} £98. 1726. The younger children of Lady D' Avers exhibited (5) their bil 
againſt Folles the ſurviving truſtee, and the younger children of 

the other nieces of the teſtator, to revive the former ſuit and p- 

e) J 1727. ceedings. And it was decreed (c), that it be referred to the 
master to take an account of the ſeveral contracts made for the 
ſale of the truſt eſtate, purſuant to the former decree, ſince the 
death of Lady D' Avers, and of the times when ſuch contracts 
were made, and for what ſums reſpectively, and what younger 
children of Lady D' Avers and Lady D* Exves reſpectively were 
alive at the making of the contracts for ſuch ſales, and that one 
fifth part of the money ariſing by ſuch contracts reſpectively be 
paid to the younger children of Lady D' Avers who were living at 
the time of making ſuch contracts, and if any of them are ſince 
dead, to their repreſentatives; and that one other fifth part ot 

| | the 


Avers ; 


. 405. 
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monies ariſing by ſuch contracts reſpectively be paid to the 
anger children of Lady D'Eues who were then living, and if 
of them are fince dead, to their repreſentatives ; and that 
truſt eſtate remaining unſold be forthwith ſold according to 
former decree ; and that one fifth part of the monies arifing 
reby be paid equally to the younger children of Lady D Aver: 
hall be living at the time of ſuch fale, and that the other fifth 
be paid to the defendants the younger children of Lady 
wer, or to ſuch of them as ſhall be living at the time of ſuch 
the other fifth ariſing by ſuch ſale to be paid according to 
will of Lord Dover.——. married F. one of the daughters 
D' Exves. She attained her age of twenty-one 6 July 
21, and died in April 1725, leaving iſſue one ſon ; and H. 
k out adminiſtration to her, and thinking himſelf aggrieved by 
ſaid decree, petitioned to have the cauſe reheard, and inſiſted 
t his wife's right was a veſted intereſt by the death of her 
ther Lady ND” Ewes, and that he, in right and as repreſenta- 
of his wife, is intitled by virtue of the will and former decree, 
is wife's proportion of her mother's ſhare of the monies ariling 
| to ariſe by ſale of the truſt eſtate. This cauſe was ſolemnly 
ved before King C. aſſiſted by Raymond C. J. and Mr. B. 
yng, The queſtion did ariſe on the clauſe of ſurvivopſbip in 
will, ſci”, „If any of my ſaid nieces ſhall happen to dic 
defore any dividend can be made of the ſum or fums of money 
o be raiſed by ſale or ſales of the houſes and premiſſes directed 
o be ſold, I appoint that all and every the ſum and ſums of 
money which ſhould or ought to have come and been paid to 
ny ſaid nieces in caſe they had lived, ſhall, in ſuch caſe of their 
lying, be paid by my faid truſtees to and amongſt all and every 
the younger children of my ſaid nieces, ſons and daughters, 
n equal portions, which fhall be alive; at the time the dividends 
are or ought to be made, by the intent of this my will; and 
he ſums b to be diyided to be paid as ſoon as they are *raiſed ;?? ( Page 564) 
) Decreed that the monies raiſed or to be raiſed by the ſale of /,) Per Mr. B. 
trult eſtate to be equally divided between the younger children Comyns, Tho 
Lady D' Avers and Lady D'. Eaves reſpectively, or their repre- the queſtion 
tives, purſuant to the directions of the will. Trin. 3 Geo. 2. ariſes upon the 


Avers et al” and Folles et al, and Helmes and D' Avers, 8 Vin. a ot = 
*. 405. pl. 36. ts | f 


| Whole will 
(D) Concerning ought to be 
taken into con- 
ration. Lord Dover directs the truſt eſtate hoth in poſſeſſion and reverſion to be ſold fo 
| as conveniently it might or could; ſo it is plain he intended the reverſion ſhould be ſold, 
not to defer the ſale till it came into poſſeſſion, which did not happen till the death of 
ly Dover, who died in 1726, and tho' it may be difficult to tic up the ſale on any preciſe 
certain time, no certain time being fixed by the teſtator, yet the court muſt fix ſome rea- 
able time or other for the ſale, or ſet ſome bounds to the truſtees for a ſale, which they 
tht not to exceed; and be thought the utmoſt period of the time for the ſale cannot exceed 
time thut the daughters of the nieces Lady D* Aver; and Lady D' Execs ſhould marry or at- 
d their age of twenty-one, for then their ſeveral legacies of xo00/. apiece grow due to be 
out of their mother's ſhares. If it were diſcretionary in the truſtecs not to ſell till they 
uglit lit, by delaying the ſale they might totaliy fruſtrate the will, and not ſell ac all. The 
dren are to take who ſhall be alive at tle time the dividends age, or ought to be mude; by 
| d 22 
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the intent of this will there is certainly a difference between the words (are) and (g if n 
the teſtator meant ſome difrerence between them, and therefore not that « of t 
younger children ſhould be alive at the time the dividends were actually made, it is end,. A 


they be living at the time they ought to be made; and he thought the eltat: ought to i 
been ſold ſooner, and conſequently the dividends ought to have been made ſooner, for d 
are directed to be made as ſoon as the money raiſed by ſale. He thought Mrs. Helmer he 
of age before her death, and a party to the bill in 1708 for an executiun of the truſts in I 
Dover's will, by that bill ſhe puts in her claim to her ſhare, or her mother's ſhare, undlert 
will, and that an intereſt was veiled in her, and conſequently Mr. Helwes, as her repreſen; 
tive, is intitled to her ſhare. Raymond C. J. ſaid, the will was dark and obſcure, by, 
thought the teſtator intended the truſt eſtate both in poſſeſſion and reverſion ſhould be v1; 
a reaſonable time, and ſuch time was long fince lapſed and paſſed, and be did not think r 
ceſſary, in the pr gent caſe, to determine or fix any preciſe or determinate point of time; | 
was ſure a reaſonable time was already paſt, Whenſvever the ſale ought to have been n 
by the intent of the teſtator, that was tne time the dividends ought to have been made; x 
froin that time became a veſted intereſt in the younger children of the teſtator's nieces. 

And Lord Chan. King was of the ſame opinion, that the intereſt attached in the you 
children at the time the truſt eſtate ouglit to have been ſold by the intent of the tcftarg 
wherefere decreed ut /upra. Ilia. 


. ** ” (D) Concerning refduary Legatees. 


1 Will. Ry. .  Deviſes the reſidue of his real and perſonal eſtate to| 
700. 8. C. under four daughters, their heirs, executors and adminiſ{rat 

the name of One of the daughters dies in the life-time of the teſtator ; her | 

| 11 of the reſſdluum ſhall go to the three ſurviving daughters, as n 

_— 7 2 diſpoſed of. Per Parker C. Trin. 7 Geo. Baclwuell and Dr, 

(inter a' de- Vin. Ar. 416. pl. 10. Sce antea, P. 556. C. 20. 

viſes the ſurplus | | | 

of his perfonal eſtate to four, equally to be divided, Qn ſhare and ſhare alike, and 

B. his executor in truſt. One of the four dies living the teſtator, his ſhare as ſo much oft 


_ tcſtator's eſtate undifpoſed of by the will ſhall go according to the ſtatute of diſtribution, þ 
| Eauſe each of the legatees had but a fourth deviſed to them in common. 


2 1 * (E) What Legatees ſhall have Inter (b) and Mai 
.100/. no | Wt | 
to be paid until Tenance. 
he came of age, | Re | Fi 
and in the racaa time 5/. per annum to be allowed out of the produce of the perſonal eſtate 
his maintenance, and made his wife, defendant M. ſole executrix. E. went to the Kal! 
dien, here he came of age, and then made his will, and thereby gave plaintiff Avipaild 
100/. and made defendant S. ſole executor, who proved the will according to the method in 
Loft Indies, and that the charge of defendant M. proved it again in the Prerogative Co 
here; plaintiAs preferred their bill for this Io legacy. Defendant A. in her aaſwer in 
ed that ſhe had, when her ſon F. was an infant, laid out in binding him appreutic-, andi 
fitting and ſetting out for the Eaſ Indies, and in other neceſſaries for him, more than the 1 
But fe- Page and Gilbert barons (only in court), No deduction ougk: to be made for this; | 
the mother, by nature, ought to provide for the maintenance and education of her owuf 
2 Vert. 346. Beſides, it plainly appears the intention of the teſtator, that this Tool. (hi 
not be touched until E. came of age; for there was a yearly allowance in the man time of 
and it was at her peril that ſhe exceeded that; and plaintiffs had a decree for this oO“. with! 
tereſt from the date of Z's will. See, & U and MAfactiu aud Shu ⅛ ia Cam? Sea“ # 
Rp. 136, | | 


1. JN ca of a legacy, it was admitted that intereſt wass 
1 due *till demanded, and that the executor or adminiflrat 
ſheu!d pay intereſt bat from the time of the demand, c: ſb 


ti 


Legacies. 


r na demand be proved in the cauſe, it will be from the 
of the bill exhibited. Eaft. 1676, Anon. 2 Freem. Rep. 1. 
A legatee (half brother to the teſtator) has not notice of 
gacy (which was payed within a year after teſtator's death) 
he executor publiſhes it in the Gazette, and then he demands 


he court * would not give any intereſt, not ſo much as from (Page 565) 


time of the bill exhibited ; nor would they give coſts, even 
o the aſſets, but the bare legacy. Trin. 1690, Knap and 
ll, Prec. in Chan. 11. Lide 1 Veſiy 310. 2 Pe. 563. 

A legacy payable at a certain time, ſhall, notwithſtanding, 
7 intereſt only from the time it is demanded. Per Lord 
p. Wright, Eaft. 1701. Jolliſe and Crew, Prec. in Chan, 


In caſe of a perſonal legacy, taxable at twenty-one, or mar- , Froex. Rep, 
„the court has always appointed maintenance out of the in- 254. Tris. 

of it, if not expreſsly limited otherwiſe in the mean time. 1502, 5. C. 
Lord Keeper, who ſaid he thought ſo. ZEaft. 1702. Brewin —1 Yd. Air. 
Breewin, Prec. in Chan. 195. ESD | | 3 
7. S. by will (amongſt other legacies) gave 1000“. to L. , 


ble at ber age of eighteen, or marriage, and the reſidue of his i, A 28 to the 
pal eſtate, and all his real eſtate, to truſtees, in truſt (the au,‘. 1 
nal eflate being ſirſt inveſted in land) to ſettle the whole on Sa., 415. 
r ninety-nine years, if he ſhould ſo long live, remainder to 

es, during his life, to preſerve contingent remainders, re- 

der to his firſt, c. ſon in tail male, remainder over in like 

er to C. Afterwards by a codicil he appointed that the 

l. given by the will to J.. ſhould be made up 6oocl, and 

le to her at her age of tæuenty- ene, cr marriage. L. being eighteen, 

pht this bill, praying that ſhe might have intereſt for the 

. till her age of twenry-one, or marriage. And Lord 

« Macclesfield {having taken time to conſider of it) decreed 

tereſt of the G. from the death of the teſtator, (aying, 

| weight with him, that by the will the 1cool. legacy lei“ 

was given her at eighteen, but ſhe coming to that age in 

ſlator's lifetime, the codicil ordered it to be made up 6009/. 

t to be paid until twenty-one, or marriage; fo that tho” 

dual payment <cas flop! until tæuenty-one, or marriage, it wa- 

er veſted preſently, aud being ſevered from the reſt of the 

which re/iduum only B. was concerned in; therefore the 

t of the 60co/. from the death of the teilator could belong 


b. 783 to 788. | 
lf one gives a legacy charged nb land, which yields rent; Point of time, 


ſhall carry intereſt from the teitator's death, becauſe the decreed ll 
Ids profits from that time. Reſulyed fer Lord Chan, lowing, Tbid. 
field, Trin. 1722. Alaxvell and IVettenhall, 2 Wil, Rep, 788, in a note. 


But if a legacy be given out of a perſonal eftate, and no time 
ment mentioned in the will, this legacy ſhall carry intereſt only 
end of the vear after te death of the teflator. Per Lord 

| | ü Macclesfield, 


2 Fern, 439. but 


ne but Z.. Hl. (4) 1721. Acierly and Wheetr et al), 1 (a) This caſe is 
Vide this work, P. 209. Ca. 2. S. C. miſplaced in 


ofits, and there is 29 lime of payment mentioned in the will, the 3% having been 


Trinity term ſol- 


"yy 


nf out of a per- 8. If a legacy be charged upon a dry reverſion, it ſhall carry; 


q. 22. her perſonal eſtate, which was about 30000. payable at tuen 


Legacies. 
Macclesfield. And his lord ſbip, upon a debate from what tj, 


intereſt ſhould commence, ſaid, that he took this to be the fa 
difference. bid. | 


fonal efiate con- tereſt only from a year after the death of the teflator, a year bein 
fiſting of mort- convenient time for a ſale. Per Lord Chancellor, ibid. 21. 
gages, carrying | | | 
entereſt, or of 
flocks yielding profits Bal yearly, it ſeems, in this cafe, the 1:gacy ſhall carry intereſt from the 4, 
of the teflator. Per Lord Chancellor, ibid. 27. | 


9. If a legacy be brought into court, and the legatee has 
| tice of it, ſo that it is his fault not to pray to have the ma 
or that the money ſhould be put out, the legatee, in ſuch 0 
ſhall loſe the intereſt from the time the money was brought; 
court; but if the money was put out, the legatee ſhall hare 
intereſt which the money put out by the court did yield. 

Lord Chancellor, ibid. 27, 7 
{* Page 566) * ro. A. deviſed all his real and perſonal eſtate to his eldeſt{ 
OE charging the ſame with 1000). apiece to his younger children, jc 
| at their reſpeftive ages of twenty-one ; but in the will no notices 
taken of maintenance for the younger children in the mean time. 


maſter of the rolls, taking notice that theſe were veſted legacies, 5 
no 410 over, decreed * on time et. to conſider of the _ 
and having been attended with precedents) that the children i guat 
recover maintenance, the court doing but what the father, i give 
ing, ought to have done, i. e. to provide neceſſaries for his 
dren. Per his Honour, Eaſt. 1722. Harvey and Harvey, 2 1 
Rep. 21. e | 1 any 
11. So where younger children are left deſtitute, and the I #©* / 
an infant, equity will make ſuch a liberal allowance to the gu Hon 
of the eldeſt, as that he may thereout maintain all the chil den 
Per his Honour, ibid. 22. „ 5 will 
12. His Honour ſaid it had been held, that tho? a legacy i in th. 
dewiſed over in caſe of the legatee's dying before twenty-one, ye the y 
infant legatee ought to have intereſt allowed him during his 1 Jehny 
cy, for his maintenance; with this difference only, that whe 17. 
eftate is ſmall, the court (in whoſe diſcretion it always lies u t mu 
termine the quantum of intereſt) has ordered the loweſt ini tho l 
Ibid. | and 7; 
13. Deviſe of lands, in truſt for the mother ſer life, rem 18. 


to her children, in truſt that they ſhould have and receive th} 
thereof when they come of age. And per Cur”, The childre 
an eſtate in fee as tenants in common, and the mother beig 
ceaſed, they have a right to it in their minority, at leal 
much thereof as may be ſufficient for their ſupport and m 
ance. Mich. 11 Geo. 1. Bateman and Roach, 2 Mod. 


Law and Eq. 104. | . 
Vide 2 Will. 14. J. S. deviſed to A. (an infant about ſeventeen) the ſup 


and if ſhe ſhould die before, then ſhe deviſed it over; and6 
alſo to A. a ſmall eſtate in land in poſſeſſion. His Honour . 


that A. was intitled to the profits of the eſtate, and the interelt 
of the ſurplus which ſhould incur from the death of the teſtatrix, 
and in the life-time of A. tho? ſhe ſhould die before twenty-one. 
Trin. 1727. Nicholls and Oſborn, 2 Will. Rep. 419. 
15. A legacy was left to an infant. The teſtator had a great 
deal of money in bank ſtock. The executor was reſiduary lega- 


Vii: Buns. Rep. 
240. M. 1727. 


tee. On a bill for the legacy, the queſtion was, Whether it © 


ſhould bear intereſt, and from what time ? And per Pengelly C. B. 
and Hale 5 It = + * . that where the fund is certain, as 
when charged on „it ſhall bear intereft ; becauſe ut plainly appears 
the rents are received ; fo the fund on 2 it ir x vl pt PN a 
profit here, it is ly certain, and therefore ſhould bear intereſt ( cites 
Salk. 415. Small and Dee), and ſboulil be from the teſlator's death. 
Oppoſed by Carter and Comynt, barons : That it ſhould only 
bear intereſt from a year after the teſtutor's death ; for as legacies are 
to be paid after debts, the executor has that time to enquire, till 
which time they are not payable, ſo not to bear intereſt. To 
_ which it was agreed. Mich. 1727. Bilſon and Suundert, in Scac- 
cario, Kelect Caſes in Chan. 72. 


Chief Bares anſwered, It might be ſafely paid into the hands of an infant, 


Rule. 


A difference 
was offered to 
be made, that 
as this wasa 
legacy to an in- 
fant, it could 
not be ſafely 


paid, and there- 


fore ſhouid not 
bear intereſt. 
To which the 


having proper 


evidence of the 8 as in Went. Office of Ex. 313. And per Carter B. It may be paid 
t 


into the hands o 


he guardian, having evidence; but if the executor takes ſecurity from the 


guardian, which ſhould prove defective, there, as he does not rely on the ſecurity the law 


gives, he muſt depend on that taken at his peril. Iii. | 


16. A. deviſed 500. to his infant grandſon, <without mentioninr 
any time of payment; with a proviſo, That if the grandſon ſhould 
die before twenty-one, then the legacy to go over to another. His 
Honour held it extremely clear, that this was a condition ſubſe- 
quent, and therefore as * the infant's death, before twenty-one, 
will only defeat the legacy from the time it happens, couſequently 


(Page 567) 


in the mean while it ſhall carry intereſt, at leaſt from the end o 


the year after the death of the teltator. il. 1728. Tœyler aud 
Jebnſan, 2 IWill. Rep. 504, 506. | | — 

17. A legacy of oc. was given ta be paid in a canvenient time; 
it mult bear mntercft only fi om the uſual dime of payment of teracie:. 
tho” land was churged with the payment, Trin. 2 Geo. 2. Hornſs; 
and Hornſby, Select Cafes in Coun. 73. DE | 

18. The bill was to recover the arrears of intereſt of a legac- 
of 300l. after the legacy paid, and a receipt given for it. Thr 
cale was, J. §. gave by will to ZI. (now D. 's wife) a legacy of 
zool. payable a year afier his diutb, and made B. and C. (then au 
vfant) executors. B. died, and C. being but nine years old, 
alminiltration, with the will annexed, was granted during his 
minority. D. and his wife demanded the legacy of C. wha. de- 
ſred them to let it continue in his hands for about two years 
wnger, and paid intereſt for the firſt year after D.'s marriage, 
taking his receipt. Afterwards, another year's intereſt growing 
due, C. paid that year's intereſt, aad the whole principal, taking 
4 receipt from D. for 154. being a year's intereſt due for the le- 
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Legacies. 
gacy of 3ool. to the 13 April 1723. And D. gave C. a receipt 


years acquieſcence, D. demanded intereſt for the 3oo/. from the 
end of the year after the teſtator's death in 1707, infiſting by 
the bill, that D. by miſtake took the legacy to have been made 
payable by the cuill at the marriage of his wife. And per Sir Foſeph 


due; there is a certain time appointed by the will, via. that it 
ſhould be paid within a year after the teflator's death, and as D. 
had a clear right thereto, ſo he has done nothing to waive ſuch 
right. C. admits the intereſt has not been paid, which is to be 

_ preſumed was occaſioned by D.'s having apprehended that it was 
not due till after M.'s marriage; wherefore, as the intereſt is due, 

and admitted not to have been paid, and was not intended to have 
been waived, his Honour decreed C. to pay the arrears of intereſt 

from the year after the teſtator's death, with coſts. Hil. 1731. 
Eaft. and U and Thornbury, 3 Will. Rep. 126. 

19. A legacy out of a rent-charge ſhall carry intereſt, but then it 
muſt be only in proportion to what the rent-charge brings in, not more ; 
and if there be a ſurplus beyond the rent-charge, that muſt go to 
the heirat law. Per elyll maſter of the rolls, Eg. 1734. 
Stonehouſe and Lx and Sir Fohn Evelyn, 3 Will. Rep. 252. 

20. On a bill brought by a Agater againſt an executor, intereſt 

_ ſhall nat be given for the legacy till a year after the teftator's death, 
unleſs where the intereſt is expreſsly given from the death of the teſla- 


tor. Per Lord Chan. Hardwicke, Eaft. 1740, in Caſu Neale and 


Willis, Barnard. Rep. in Chan. 46. 


Where a ſum (F) Ademption ＋ a Legacy. 
is bequeathed OO: | | | 
payable out of a debt, in ſuch caſe, the legacy muſt be paid, tho' the debt is recovered by the teſ- 
_ tator, ſor the receipt by him is no ademption. Secus, of a bequeſt of the debt itſelf, for in this 
caſe th / receipt by the teſtator is an ademption. And this is the diſtinction. Yide 2 Stra 834. 
1 Abr. Eg. P. 302. Ca. 3. 2 Will. 469. | 3 CEE 


1. of And B. (afterwards Counteſs of Suſſoll, and ſince de- 
 *** ceaſed) by bond were each indebted to J. S. in 2020/. 
Afterwards 85 S. by will gives theſe two ſums, and all intereſt 

| diue for the ſame to C. and deviſes away the ſurplus of her eſtate, 
(Page 568) with a proviſo, * That in caſe all, or any part of theſe two ſums 
| &« ſhould be paid in before the ielatrix's death, then ſbe gives to the ſuid 
& C. 4000l. or ſo much money as the principal money ſo paid in ſhould 

«© amount unto, as the caſe ſhould fall out.” Afterwards the teſta- 

trix, in her life-time, releaſed to A. the z col. due upon his bond, 

without having received any part of the money, and died; and C. 

died inteſtate ; whereupon the ſaid Z. (who was her brother) 
adminiſtered to her, and demanded the 2000l. releaſed to himſelf 

upon his bond, and alſo the 2000/. due upon B.'s bond. The 

firſt he demanded out of the aſſets of the teſtatrix, and the /atter 

he claimed againſt the defendant the Earl of Suffoll, who, tho 

he was not executor or adminiſtrator of B. his late Counteſs, 2 

ee. a 


for 300l. left to plaintiff M. by the ſaid J. S.“s will. After ſeven 


Felyll maſter of the rolls, It is plain intereſt for the legacy was 


L egacies. 


had any legal aſſets, yet (as plaintiff inſiſted) remained ſtill 
chargeable therewith in equity, in reſpe& of a great jointure 
which he had long enjoyed by his lady, and divers rich jewels, 
which ſhe brought kim upon their intermarriage. And fer Lord 
Chan. Parker, The teſtatrix intended to make a proviſion of 40001. 
for C. and tho” ſhe' has ſhewed her kindneſs to A. yet this no 
way imports an alteration or diminution of her kindaeſs to C. And 
Bis gen, ſaid, that he could not approve of the diverſity ; (a) 
that 1 


the teſtator gave away a debt by his will, and afterwards %% taken arg, 


calls it in, this-muſt be a revocation : /ecus if it be paid in to the 
teſtator unaſked for; for ſuppoling the teſtator called in chat 
debt, fearing it might be loſt (5), and not liking the ſecurity, is 
there any reaſon that this ſhould deprive the legatee of his legacy? 
That the caſe of Orme and Smith (c), proves, that the teſtator's 
receiving the debt is no revocation or ademption of the legacy. 
As to the releaſe, his lordſbip ſaid, that implies payment und PA 
tisfaction of a debt, being /antamount to the teſlator's receiving 


it and giving it back again; and that in the preſent caſe it was the 
ſame as if the will had faid, if theſe ditt le paid or diſcharged. 
And as to an objection, that A. [the plaintiff) being adminiftrator 
to C. his ſiſter, claims a double advantage of his debts; for, /, 
[ay they) it is given him by the releaſe, and then he takes it 
over in e will, as repreſenting C. his loyd/bip obſerved, 
that his claim as adminiſtrator is in auler droit (4), and as if C. 
was alive, and made her claim; and that it would be liable to her 
debts, and is the fame thing as if any other perſon had been her 
executor or adminiſtrator. Trin. 1718. Earl of Thomond and 
Earl of. Suffolk, 1 Will. Rep. 461 to 465. 


2. J. S. was tenant for ninety-nine years, if he ſo long lived, | 


with power of charging the premiſſes with 20001. remainder to 
A. in tail. Afterwards J. S. and the truſtees named in the ſet - 
tlement, and A. joined in ſuffering a recovery, and declared the 
uſes to F. S. for hfe, remainder over, and fo extingmſhed the 
power of charging the eſtate. J. S. bequeathed 1000). legacy 
to C. out of theſe lands; aud it was iuſiſted, That tho? this 
might not be good as a charge, it ſhould nevertheleſs take effect 
as a legacy, which was not hurt by making an additional ſecurity 


for it. And Lord Chan. Maccksfietd laid, That here is a parti- 


cular proviſion for this legacy of 10004. and that it is poſũble a 
legacy 'may be charged upon a certain fund, as that,. upon its 
failing, the legacy ſhall be loſt. That it is' material, that this be- 
queſt is grounded upon a power, and may be thought no more 


than the execution of that power; which, if void, muſt of courſe _ 


be a void bequeſt alſo. And it is alſo obſervable, that the will 
gives the reſidue to the teſtator's ·Ideſt ſon; ſo that to make 
this legacy good, the legatee, who is otherwiſe provided for, 


muſt take it away from another child; and what makes it ſtill 


harder, is, that the legacy would by this means be taken away 
from an heir, in * order to be given to a younger child, and that 
a charge upon land ſeems not ſo ſtrong as a gift of a kgacy. But at 
length it weighed with the court, that the value of this land 
ee 5 2 O amounted 
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Legacies. 
amounted to 1000. per annum, and the deſign appeared to be to 
leave the younger child the two ſeveral fums of 1000). one charged 
by expreſs words upon the perſonal eſtate, and the other upon the 
land; and his loraſhip ſaid, that if a legacy was given to J. S. 
to be paid out of ſuch a particular debt, and there ſhould not 
appear to be any ſuch debt, or the fund fail, fill the legacy ought 
(4) Nu Swish. to be paid, and the failing of the modus (a), appointed for the 
127. payment, ſhall not defeat the legacy itſelf. Hil. 1721, Savile 
and Blacket, 1 Will. Rep. 777. | ; Ws 
3. J. S. by will gave to B. 550. then in the hands of E. and 
died. J. S. had before the making of his will ordered ſome 
payments out of this 5507. aad which reduced it to 4301. This 
is ne ademption of the legacy, and none of the payments being 
made, but the whole 5; 50. ſtanding out in E.'s hands, the whole 
was decreed to B. with intereſt from the time of filing the bill. 
Per his Honour, Trin. 1723, Crackat and Crockat, 2 Will. Rep. 164. 
4. But wherea teſtator by his will gave a legacy of 5ool. which 
is in the hands of J. S. and after the making of the will calls it 
in, or orders J. S. to pay to himſelf, or others, part of the 
money, which 1s — done; this is an — of ſuch 
part of the legacy; and the diverſity is, where the party who 
the money pays it in of his own choice and uncalled for, and 
| + ,, Where the teſtator (5) himſelf calls for it in; for it muſt be the 
_ (3) But the $5. teſtator's own act, and not the act of a third perſon, which 
n rs: Si and is to revoke his will. Per his Honour, ibid. 
- compulſory 5 3 M3 WT, 3550 FE. | 
payment ſeems not to have been approved of by Lord Macclesfield, ſince the latter might be 
with an intent to ſecure the legacy in all events. See the caſe of Earl of Thomond and Karl of © 
Suffolk, P. 2 Ca. 1. Alſo the caſe of Ford and Fleming. 1 Vel. Abr. Eg. 302. And 2 
Will. Rep. 469. | | | 33 | 8 N 


5. A. having a debt due to him from J. S. deviſed 5ool. part 
B. owes A. 2 thereof to B. the ſecond ſon of D. and the reſidue thereof to 


on 5 9 the younger children of D. and the ſame to remain in D. 's hands 
debt to B. Af. till the younger children ſhould be capable of receiving it; and 
terwards B. ac- the ſhare of any dying before ſuch time, to go to the ſurvivors or 
quainting A. that ſurvivor; but does not mention what the debt is which is owing 
| rota pay him from J. S. A. calls in, and receives the whole debt in his life- 
albern NCTE time; and B. died, living A. Then A. died in the life-time of 
upon ordered | . . . . 
his agent to re- the younger children. And King C. ſaid he took it that it could 
ceive the ſame not be intended that the ſurvivor ſhould take, unleſs B. the lega- 
from B. but to tee ſhould have ſurvived the teſtator, ſo that the right to the le- 
take no intereſt. gacy becime veſted in him; but that B. dying in the life-time of 
This is an | a 1 ; f 
Wee the teſtator, as nothing could ever veſt in him, ſo neither could 
ademption of b tg . 
the legacy, for it ſuxvive from him. — But the court admitted, that where a 
per Lord Chan. . „ : „„ 5 
there does not appear to have been any intention in A. to forgive any thing but the intereſt of 
this debt, and this was intended to be no more than a releaſe by a will, which tlio' not in 
ſtrictneſs a releaſe (for it being by will could operate only as a legacy, and muſt be aſſets, and 
liable to pay the debts of the teſtator), yet it ſeemed only intended as a releaſe by his will, 
which intention was altered by the teſtator's conſenting in his life time to receive the debt him- 
_ ſelf, and the will intimated no more than that the teſtator's executors ſhould not after his death 
give any trouble or maleſtation to B. for this debt; and therefore as to this legacy claimed 
by B. the court declared that it was extint. Fi. 1725, another point in the caſe of Rider 
and Wager, 2 Wi. Rep. 329, 332. | 


Legacies. 


deviſe is to A. for life, remainder to B. and A. dies in teftator”'s hfe- 
time, B. ſhafl take preſently ; or if a deviſe be to A. and B. (c) * Show. 91. 
and A. dies in the tefkator”s hfe-time, and then the teflator dies, there AIG 
B. ſhall have the whole; for theſe cafes ſeem to be within the 
plain intent of ad teſtator ; ; but that in the principal caſe, it was 
quite a ſtrain, to ſupport a legacy given out of a fund which the 
_ teſtator hipiſelf had by his own voluntary act put an end to; for 
which reaſon his lor; bs declared, that theſe legacies to the younger 
children were extinC&t, and ſhould not be made good (d). * (4) Upon this 
1725, Sir Barnham Rider and Sir Charles Wager et al', et econt', = OT cited 
Will. Rep. 328, 33 1. | aulas, Cafe. 
Swinb. 7 Part, 
cafe 20, 447. And the caſe of Orm and Smith, 2 Vers. 681. And 1 Pd. Abr. Eq. 3032. 


*6. Where A. deviſes a debt due to > him, after which the debtor, (*Page570) 
uncall:d upon, pays in the debt to A. in his life-time, this will cer- 
tainly be no ademption of the legacy, here being no act done by 
the teftator. bimſelf, but by the debtor, who might oblige the s 

other to receive his money (a). Per Lord Chan. Talbot,” Mich, (a) And fo his 


3 735» in Caſu Aſbton and Aſtion, 3 Will. Rep. 384, 386. 1 1 
where the teſta- 


tor himſelf ſhould call for the debt (5), ſeeing this might be done from an apprehenſion of 
ſuch debt being in danger, and with a deſign to ſecnre it; and being perſunal eltate, and not 
| diminiſhed, by beiog in the teſtator's coffer inſtead of the hands of debtor, it may well 
paſs by thewill. Per Lord Chancellor. Lis. 386. (b) Vide Earl of Thomond 
n een F. 568, Ca. I. and Fore and Fleming, I . E. 23. 


1 deviſes toool. copital South-Sea ſtock to B. At the 
time of making bis will he had 1 800. of ſuch ſtock, and after, by 
ſale, reduced it to 2007. which he after increaſed to 1600/. 2 
died. Between the making his will and his death, the a# took 
place which changed three-fourths of the capital South-Sea ſtock 
into annuities.  'This legacy is not taken away or impaired by the 
ſale nor by the act of parliament. Mich. 1736, Partridge and 
Partridge, Caſes in Eg. in Temp. Lord Talbot, 2 26. 95 


(G) In what caſe a Legacy given by a Codicil al not 1 ii 
be conſtrued in Satisfaction of a Legacy given eee * ee e 
Mill, &c.— Hi what caſe a Legacy by a "TN Bat 


codicil to the 
Pecuniary lega- 

not he' in Satisfaction of an Annuity. n 
And per his Honour, The annuities * the codicil, tho given to the ſame perſons that were pe- 
 cuniary legatees i in the will, and tho* of greater value, yet ſhall not be taken to be a ſatisfaction 
for the pecuniary legacies given by the will; becauſe the annuities are not ejuſYem generis, and 
the annuitants might die the next day after the teſtatrix, and nothing being more uncertain 
than life, confiioatly the latter gifts, inſtead of being a bounty, — be a prejudice, if 
r Thid. 423. 


Pharm! legacies are given by a will, and afterwards grea- 
ter pecuniary legacies to the ſame perſons by a codieil, theſe 
mall not be taken to be a ſatisfaction for the pecuniary legacies 
given by the will, unleſs ſo expreſſed, becauſe the codicil is part of 
the will, and proved as part thereof, and it is as if both the lega- 


20 2 cics 
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cies had been given by the ſame will. Per his honour, Eaft. 1718, 
Maſters and Sir Harcourt Maſters, 1 Will. Rep. 421, 423, 424. 

2. Rupert Billingsl:y upon his marriage with Mary his intended 
wife, makes a ſettlement, dated Auguft 1713, and after reciting 
that he was intitled to exchequer annuities of zool. per annum for 
ninety-nine years, and that it was agreed that they ſhould be ſet- 
tled in truft for himſelf for life, then for his wife for life, then in 
tru for ſuch child or children in ſuch ſhares and proportions as he 
ſhould direct and appoint; and after the deceaſe of him and his 
wife, without iſſue, in truſt for his executors; the ſaid Rupert 
thereby aſſigns the exchequer annuities to truſtees and their exe- 


cutors; upon truff to permit him to receive the produce thereof for 


his life, and if his wife ſhould ſurvive him, in truf8 for her for life; 


and after the ſeveral deceaſes of him and his wife, then upon truf? 


that they ſhould transfer and ſet over the ſaid annuities to ſuch 
child or children of him and his wife as be ſhould dire& or appoint 


by his laſt will and teſtament in writing, or by any other writing 


under his hand and ſeal duly executed ; and for want of ſuch child 
or children, then to his executors, &c. Rupert makes his will, dated 
20 OBober 1720, and amongſt other legacies, deviſes to his wife, 
her executors, adminiſtrators and affigns, all his real and perſonal 
eſtate, ſubje& nevertheleſs to the payment of 200/. per annum to 
Bridget their daughter, for her maintenance till ſhe came to 
* eighteen, and ſubje& alſo to the payment of to, oool. to his ſaid 
daughter when ſhe ſhould attain the age of eighteen. . Rupert dies, 
leaying B. his only daughter, and makes no appointment under the 
marriage ſettlement. Mary his widow makes her will, dated 22 
Fuly 1727, and after bequeathing legacies, ſhe gives and deviſes all 


the reſt and reſidue of her eſtate, both real and perſonal, to ſaid 


Bridget her daughter, her heirs and aſſigns, for ever; but in caſe. 
ſhe ſhould die before ſhe ſhould be of age to diſpoſe thereof, then 
ſhe gives and deviſes the ſame to truſtees and their heirs, in truſt to 


7 out 6000l. to build an hoſpital at Drayton for the maintenance 


ſo many ſeamens widows as the truſtees ſhould think proper; 
and in caſe her ſaid daughter ſhould happen to die unmarried, then 
ſhe deſires that her daughter ſhould be buried there, and the reſidue 


above the 6000. to be divided amongſt her own ſiſters and their 


repreſentatives, and makes Bridget executrix. Bridget was about 


twelve years old when the will was made and the teſtatrix died, and 


afterwards Bridget married the plaintiff Billingsley, and died between 


twenty and twenty-one, leaving a daughter Bridget. Lord Chan. 


Hardwicke : There have been four queſtions made at the bar. Firſt, 
if under the marriage ſettlement the firſt Bridget was intitled to 


the exchequer annuities, as her father had made no appointment of 


them to her? Secondly, if ſhe was, whether the legacy of 10,0001, 
* her by her father's will is not to be deemed a ſatisfaction 
for her intereſt in thoſe annuities ? Thirdly, what intereſt ſhe had 


in the ſurplus of her mother's real and perfonal eſtate, as ſhe died 


before twenty-one? Fourthly, upon what contingency the reſi- 
due is given to the ſiſters? As to the frft. point, it is extremely 
clear that Bridget was well entitled to the annuities ; that if it reſted 
upon the declaration of the truſt, perhaps there might be ſome 

| | | | h 8 doubt 
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doubt whether the appointment of the father would not have becn 
_ neceſſary to have intitled her, tho? that objection was conliderab'y 
abated by the words, for want of ſuch child or children, to whom no 
appointment is made ; but the recited agreement puts it out of all 
doubt; for there it is ſaid to be in truſt for ſuch child or children as 
he ſhould have, which abſolutely veſts the intereſt in the children; 
and the ſubſequent words, to be diſpoſed of, Ec. only give a power 
of appointment, and no truſt is declared for his executors till after 
default of his iſſue generally; and as there was only one child, there 
was no room for the tather's power of diſtribution to operate, and 
| ſhe was well intitled under the ſettlement. Cites Davey v. Hooper, 
2. Fern. Secondly, the legacy ought not to be conſtrued as a ſatis- 
faction, for theſe annuities and the legacy are both intended for 
portions, and more or leſs ſo according to the circumitances of the 
caſe ; as where an eldeſt ſon will be almoſt ſtripped of every thing 
by allowing them. In the preſent cafe the queſtion is, whether it 
ſhall be conſtrued as an implied ſatisfaction? And it hath been al- 
ways held, that the thing given ſhall be of the ſame nature, and 


equally certain with the thing for which the ſatisfaction of the thing 


is to be conſtrued to enure ; and indeed in ſome ſenſe they are both 
_ perſonal eſtate, but the annuities are to continue only for a term, 
which might be worn out by the mother, or the daughter might 
out-live it; and the 10, oool. is given abſolutely, and therefore not 
of the ſame nature; the legacy is alſo given upon a contingency | 
that might not have taken place; for if ſhe had died before eighteen 
it had been a lapſed legacy, as iſſuing out of a real and perſonal 
ellate together. Cites Yeats and Fettyplace, 2 Yern.. 416. It would 
be abſurd to conſtrue an uncertain contingent interelt as a ſatisfac- 
tion for a certain intereſt veſted ; aud there is only one child, and 


therefore no neceſſity for making any * ſtrained conſtruction; but (*. 


if the exchequer annuities had been expreſsly given away by the 
will, the daughter ſhould not had both, viz. the legacy under the 
will, and the exchequer annuities in contradiction to it. As to the 
third point, it appears, the will was made in haſte, and is inaecurate- 
ly penned; and if it had been well conſidered, probably no ſuch 
contingency would have been inſerted ; and no conſtruction ought. 
to be made in diſheriſon of an heir at law, except the words plainly 
compel ſuch a conſtruction; the words, therefore, include both real 
and perſonal eſtate, and as to the perfonal eſtate, it is clear the con- 
tingency hath not happened, for ſhe was at age to diſpoſe of it. It 
hath been ſaid, that diſpoſe means only enjoying the fruits of the 
eſtate; but, I think, the teſtator did not underſtand the word 
in that ſenſe, becauſe, when the teſtatrix died, ſhe was of age 
to do that; neither was marriage, and the conſequence of it, 
the diſpoſition in view of the teſtatrix becauſe ſhe was both at the 
time of making of the will, and the teſtatrix's death, about the 
age of conſent, and therefore, I think, the diſpoſition meant by 
the teſtatrix was the ſame as the power of diſpoſal in Tomligſon v. 
Dighton, Salk. 239. and that it is the ſame as if ſhe had ſaid, if 
ſhe ſhould die before ſhe may diſpoſe of it, by reaſon of her age; 
and the words muſt be taken diſtributively reddendo ſingula ſingu- 
lit; and as by law ſhe might act as executrix, and ps of 
Et er 


Legacies. 
her perſonal eſtate at ſeveriteen, and of late it has been held that 
ſhe might make a will even at fourteen, I think the contingency 
hath not ned to carry over the perſonal eſtate ; but as to the 
real eſtate, the age of twenty-one is the fixed period of time for the 
of diſpoſition to be exerciſed over it; and marriage, and 
ving iſſue, and thereby intitling the huſband to be tenant by 
the curteſy, was not the diſpoſition in the view of the teſtatrix, 
and it is not properly a diſpoſition, but a privilege conferred 
by the law ; ſhe had a power of forfeiting it at the age of dif- 
cretion, but that was not ſuch a diſpoſition as was intended; 
and therefore the contingency as to the real eſtate hath happen- 
ed, and it muſt be ſubſect to the charity. Hil. 11 Geo. 2. 
Billing fley and Echerſhall and Attorney General, MS. Rep. 


(H) Of Joint Bequeſts. 
Itid. 348, ſays 1. . S. deviſed the refiduum of his perſonal eſtate to three per. 
the like decree * ſons; and his » (on time taken to confider of 
was _— it,) decreed that the ſurvivor ſhould take the whole, and retain 
er it in equity in the ſame manner as if it had been the caſe of a 
ad Wilks (a), grant at law. Eaff. 1726, Webfer and Webfter, 2 Will. Rep. 347. 
23 Fune 1729. | Pos x 2 
a) 1 Vol. Abr. Caſes in Eg. 243. Ca. 3. —— And 2 Will. . 529, with the reaſons upon 
— 2 1. ad 6 FH By. 10 wt here ap 


2. A. deviſes the ſurplus of his perſonal eftate to his four 
executors; this 1s a joint bequeſt; and on the death of one, 
ſhall go to the ſurvivors, as well in caſe of a legacy as of a grant. 
Trin. 1731, Willing and Baine, 3 Will. Rep. 115. 


(Page 573) (I) Remedy for Legatees, in what Caſes, and in 
ens what Court, &c. 5 


i FR. Vernon ſaid, there had been caſes decreed in this 
court, that where a legatee had been forced to abate 
of his perfonal legacy towards payment of debts, he had been 

let in to ſtand in the place of a creditor, to recover his pro- 

portionable ſatisfaction out of the real eſtate deviſed to be fold 

for payment of debts. Mich. 9 Ann. in Caſu Hall and Brooker, 

Gib. Rep. in Eg. 73. . 170 

2. An injundion may not be obtained in chancery to ſtay a ſuit 

in the ſpiritual court for a legacy, upon a ſuggeſtion of payment, 

it being a matter there determinable and triable ; fecus, on 

ſuggeſtion of a collateral ſatisfaction, as a gift of land, c. Per 

his honour, Eaft. 1718. Anon. 8 Vin. Abr. 432. pl. 32. Gill. 
: Chan. 342. 3 Ath. 314. | . 

22 . 3. Where the Ecelgſaſtical Court and the Court of Chancery have a 

2 Eg. 160. Concurrent ſuriſdiflion, which ever is firſt poſſeſſed of the cauſe ha 

Ca. 5. is not à Tight to proceed, and the ſame of all other courts. But wher, 

S. G. the huſband ſues in the ſpiritual court for a legacy given to th 

eee 8 wife 
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wife, chancery has granted an injunCion to ſtay proceedings, be- 
cauſe that court cannot oblige him to make an adequate ſet - 
tlement on her. Mich. 1720. Nicholas and Nicholas, Prec. in 
4. If 4. by will giyes a legſe, or an horſe, or any other ſpecifick 2 mil. Rep. 8. 
legacy, and leaves a debt by mortgage or bond, in which the Tris. 1722. 8. P. mw 
heir is bound, the heir ſhall not compel the fpecifick legatce to in the caſe of 
part with his legacy in eaſe of the real eſtate ; but tho? the cre- Burten and Piers | 
ditor may ſubject this ſpecifick legacy to his debt, yet the ſpecifict ***" 
or ather legatee ſhall in equity ſtand in the place of the bond cre- 
ditor or ang. and take as much out of the real aſſets as ſuch 
creditor by bond or mortgage ſhall have taken from ſuch ſpecrfick 
or other Legatee. Per Lord Chan. Macclesfield, Mich. 1721. 
in Caſu Tipping and Tipping, 1 Will. Rep. 1730. © = 

5. If a legatee (a), not party to the cauſe, comes in before (a) or creditor. 
the mafter, he ſhall have his coſts ; for it was in his power to have 
brought a bill for his le (5), which would have put the eftate (i) or debt. 
to further charge. 3s Lind Chan. Macclesfield, Trin. 1722. | 
Maxwell and Whettenham 2 Will. Rep. 27. 


(K) Donatio Cauſa Mortis (c). 6) > wand 
1 by virtue of a 
power, appoints ſome truſt money to her huſband, which, by the whole tenor of the inſtru- 
ment, is not to take effect till after her deceaſe, and the huſband dies firſt, yet the money, 
being veſted by deed, ſhall go to his executors, Hungerford and Winter (d), MS. Rep. | 
An executor libelled in the Spiritual Court for taking a tanlard without his conſent, on pre- 
tence that the teſtator gave it the defendant if be died of his then ſickneſs. And the court 
granted a prohibition, this zos being a legacy, but a Donatio Cauſa Mortis, the validity whereof 
may be tried in an action of trover. T. 13 Geo. I. Thomſua and Butty, in B. E. Str. 777. 
(d) Duere term and year. SEND 


bs DN ATIO Cauſd Mortis, is, where a man lies in extremity 
or being ſurprized with ſickneſs, and not having an oppor- 
tunity of making his will ; but leſt he ſhould die before he ſhould 
make it, he gives with his own hands his goods, to his friends 
about him; this, if he dies, ſhall operate as a legacy; but if he 
_ recovers, then does the property thereof revert to him. Per 
Lord Chancellor, Mich. 1708. in the caſe of Hedges and Hedges, 
Prec. in Chan. 269. ; | 5 5 
2. Plaintiff was a relation of, and houſekeeper to J. S. and 
had lived with him twenty years. F. S. in 1702 makes his : alk: 
will, and thereby gives plaintiff (whoſe name was then J/2ther- {*Page 574) 
ley) 500d. and about three months after he ſends for her, and _ Fas 
calls up two of his ſervants, and in their preſence ſays, I give to 
my couſin Mrs. Wetherley this hair trunk, (wherein were ſeveral 
things of value) and all that is contained in it, and delivers her the 
key thereof, and bids the ſervants take notice aud remember 
it, if they ſhould be at any time called upon for that purpoſe ; 
and ſeveral times after, as it was proved, aſked them if they re- 
membered the hair trunk, and once took a candle and ſhewed it 
them, that they might remember it. About three years after 
F. S. makes another will, whereby he revokes all other wills, 


and 


1 
! 
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and by this will gives the plaintiff 1000/. but takes ns netice of the 
gift of the hair trunk, or any thing in it, and dies. Four days 
after his death, upon opening of the trunk in the preſence of ſeve- 
ral relations and others, there was found in it ſeveral rings, pieces 
of gold, and (int al a tally upon the government for' 5ool. 


Plaintiff brought her bill for the 1000/. and for this 5ool. tally. 
And Lord Chancellor decreed her the 1000. but by reaſon of the 


rliament fitting, the other point, as to the ally, being heard be- 
ore his honour, he decreed that to her. Upon this point an 


peal was brought, and it was proved for the appellant that 


trunk was never removed from the place where it ſtood at firſt ; 
that J. S. gave out the order from time to time for the receiv- 
ing of the intereſt upon the tally, and received it himſelf. And 
Lord Chancellor en „ that it was agreed that a Donatid Can- 
Ja Mortis is a gift in preſenti, to take effect in after the 
party's death, as a will, and that it is during his life, 
as a will is, and ſo it differs in nothing from a will, for tis not a 


prefent ſubſlantive gift, and therefore be thought this caſe confiſted 


af two points ; firſt, whether there be ſufficient evidence to prove 
that the tally was in the trunk at the time of the gift ? L 
Whether thuzvill was not a revccaticn of it? As to the firft, his 
Lordſhip premiſed, that theſe ſort of donations, eſpecially where 
they were of the ſame kind with what was given by the will, 


| ought to be fully proved in all their circumſtances, otherwiſe 


they were not to be countenanced, becauſe it would open a 


to eater than the ſtatute had provided againſt : That 
' here, the plaintiff had not proved by any one witneſs, that this 


tally was in the trunk at the time of the gift; that if it had 
been ſo, ſurely the teſtator would then, or when he had occaſion 
ſo often after, have told the witneſſes of it; that it was ſtrange 


he ſhould bid them take notice of the trunk, and not mention 
the tally, which was the principal thing in it ; that all the plain- 


tiff proved, was it's being there when the trunk was opened, 
which was three years after the gift, and four days after the te/lator”s 


death ; and his lordſbip ſaid, that he ſat there tu condemn frauds, and 
_ therefore might preſume them unleſs they proved the contrary. As to 


the ſecond point, his lordſbip ſaid it could not be properly called 


a revocation, but that the Io. therein given ſhould be looked 
upon as a ſatisfaction of the 500. given her by the firſt will, and 


the 5000. tally after that. One cannot be ſaid to revoke a debt 


by his will, but yet he may ſatisfy it, by giving a legacy of 


equal value; and fince he had revoked all former wills, this 1000. 
was a ſatisfaction equivalent to a revocation, and muſt go in re- 
compence of the 10004. he had before intended her, ſince ſhe 


could not prove he intended it otherwiſe ; for if ſhe had, then the 
Donatio Caufa Moriis muſt have ſtood, And therefore reverſed 


the decree made by his honour. Trin. 1710. Jones and Selby, Prec. 
in Chan. 300. 0 


(Page 575) 3. A. by Will diſpoſes of his perſonal eſtate, and afterwards 
by parol gives 100. Note to B. in caſe A. ſhould die of that ſick- 
neſs, which happened accordingly. And Lord Chan. Cowper 


decreed 
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decreed B. this 100. Note, with coſts. Hil. 1717. Drury and This i A wits 3 

Smith, 1 Will. Rep. 404- * FP 
life-time, Dona- 


tie Cauſs Mortis, and the poſſeſſion rranſirutal, and notwithſtanding the will the teſtator had 
z power to give away any part of his eſtate ahſo/utely, and by the ſame reaſon might, notwith- 
fanding the will, give away any part thereof conditionally, and 2bis gift being fully proved, his 
lerdfoip decreed xt ſupra. Thid. 405. In the caſe of Smith v. Caſen (8 Dec. 1718.) the maſter 
of the rolls, where jewels were given by the teſtator by way of Dozatio Cauſa Mortis, doubted 
een againſt debts, and it ſeems not; they being given in the caſe of the 
donor's death, in nature of a legacy, which therefore would be fraudulent as againſt 
creditors. Vid ibid. 406. | 


4 Teſtator upon his death-bed delivers to his wife a purſe of His bonour ob- 
| one hundred guinens, and bids her apply it to no other uſe but her ſerved that this 

own. This ia Donatio Cauſd Mortis, and a good legacy to the being Donatio 
wife. Decreed fer his honour, Hil. Vac. 1718. Lawſon and Cad Mortis 


Lawſon, 1 Will. Rep. 441 need not be 


proved with the 
need ſuch giſt, tho of legacy, be ſo proved for the opera grape 
neither i in nature of 2 „de ſo proved, hey operate as a decla- 


. So if the teſtator, being ill, draws a bill on his gold- 

mith to pay his wife 100/. 10 buy ber mourning, this is good, and 

perates as an appointment. /bid. „„ £ 

6. In every Donatio Cauſa Mortit, delivery muſt be made by 

ie party in his 13, ſickneſs, and it may be to a wife, being in 

ature of a legacy, but need not be proved (a) in the ſpiritual (2) For it ope- 
ourt as part of the teſtator's will. Per Sir Joſeph Jetyll Maſter rates as a decla- 

f the Rolls, Trin. 1735. in the caſe of Miller and Miller (5) 5900 of truſt 

; Will. Rep. 357. = _ # on the executor. 
7. There cannot be a gift of a bond, note, or other choſe en ac- pra. 

ion, by way of Donatio Cauſa Mortis, neither can any thing ope- (6) Yid: P. Ca. 

te as ſuch without having been delivered in the teſtator's liſe- 
une by him or his order. Töid. 358. 


EA LE. 
Length of Time. 


+; S. had been in poſſeſſion of a water-courſe upwards of ſixty Prec. in Chan. 
: years; B. claimed the land thro? which the water-courſe 530. Trix. 

n, by virtue of a forfeited mortgage, for one hundred years, and 3 2 1 4 
lich he had obtained a decree to forecloſe; J. S.'s title was e 

ly proved, and this bill was for a perpetual injunction to be 
ted in the poſſeſſion, which B. had interrupted, by making 
channel thro? his own lands, and ſetting up a fluice at the mouth 
ereof, whereby the water that ſhould have ran to J. S. “'s wa- 
courſe was totally diverted and prevented. It was objected, 
at if J. $ had any damages, his remedy was purely at law, 
d that he ought not to come here till he had eſtabliſhed his title 
law; and that if he could, yct he ought to have brought thoſe 


who 


Fide Ca. 4. - 


in totidem werbis. 


| 
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— 
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(*Page 576) 


Length of Time. 


who had the inheritance of the lands through which the water 
courſe ran before the court, and that it was not ſufficient to 
have only the mortgage. But decreed for F. S. and agreed it 
was uſual to have ſuch bills in the frf inſtance in this court, and 
cited Lord * Aylesford's caſe lately, and ſome others; and if }, 
would have had the remainder man a party, he ought in his an. 
ſwer to have ſhewn who he was, and ſet forth that he himſelf had 


only a term for years, and prayed that the remainder mau might 


have been made a party; but this he had not done, but infifl. 


If this had 

been an admi- 
_niſtration 
granted by the 
Archdeacon or 
Ordinary where 
there were bona 
notabilia in di- 
vers dioceſes, 
the adminifira- 
merely void, for 
the adminiſtra- 
tor receives his 
right entirely 
from the admi- 
niſtration, but 
the right of the 
| executor is de- 
rived from the 
will, and not 


from the probate, as appears from an executor's having power to releaſe or aſſign any part of 
the perſonal eſtate before probate; and a defendant at law cannot plead to any action brought (y a 
executor, that the execut r bus not proved the will, tho' be may demur, if the plaintiff does not, is li 
declaration ſbe a the probate. Per Lord Chancellor, ibid, 767, 768. | | 


_ 


Alſo pleaded, that the plajntiff in the original cauſe (who appeared 


lent manner, after the death of the parties to the account, ant 


plea to be argued. Per Lord Chan. Talbot, ibid. 


ed on his own title under the forecloſed mortgage; aud there. 
fore that objection was over- ruled. Trin. 1720. Anon. MS. Ry, 

2. Plaintiff brought a ſcire facias to revive an old decree ob- 
tained againſt the defendant by plaintiff's teſtator about twenty. 
three years fince, Defendant pleaded in bar to the ſcire ſacia,, i. 
that the plaintiff's teſtator, after he had obtained this decree, . 
lived fifteen years in the ſame town with the defendant, and ne- 
ver aſked him for this money ; but on the contrary told him, that 
he ſhould never be troubled for it, and that he acquitted hin 
thereof, (without ſuggeſting any deed or writing for that purpoſe.) 


by the ſcire facias to be ſince dead) died poſſeſſed of bona notatils 
in two dioceſes within the province of Canterbury, vis. in thoſe of 
Cbicheſter and London, and that the executor having proved 
this will only in the archdeaconry of Szrry, ſuch probate wa 
void, and that therefore he ought not to be admitted to fue. 
Lord Chan. Macclesfield ordered that the plaintiff ſhould not 
proceed any farther without ſhewing a ſufficient probate of the wil 
and without farther leave of the court, in reſpe& of the ſaleneſ 
of the demand. Mich. 1721. Comb's caſe, 1 Will. Rep. 766. 


3. Poſſeſſion for more thas txventy years under 4 legal title ſlul 
never be diſturbed in equity. 28 Jan. 1722. Stone and Burn, 1; 
—— ̃ ͤ 5 

4. The court refuſed to ſet aſide an account ſtated in a frauds 


near twenty years after the ſtating it. Trin. 1725. IWWeftcrn and 
Cartwright, ſelect caſes in Chan. 34. | 
5. If A. takes a conveyance of an eſtate as a mortgage, witl- 
out any defeazance, he is guilty of a fraud, and no length d 
time will bar a fraud. Per Lord Chan. Talbot Hil. 1734. ü 
 Caſu Cotterell and Purchaſe, Caſes in. Eq.Temp. Talbot. 63. 
6. Where a bill to redeem was brought in about ſixteen yem 
after the entry of the mortgagee, but the cauſe lay dormant il 
about twenty years, this is not like making an entry, and the 
lying ftill; for the defendant might have diſmiſſed the bill fu 
want of proſecution, or they themſelves might have ict down ti 


C Al 


Lien. 


(A) What is a Lien on Lands. 


1. Ceſtui of a farm, (whereof eight acres were - 

A. — 5 ay which were 8 to be ſettled on A. nary 4 
venant to ſurrender them accordingly), mortgaged the farm, 
whereof the eight acres were parcel, to B. by the name of ſuch 
a farm, with the general words, all and fingular the lands and 
« tenements, parcel thereof or uſually occupied therewith, c.“ 
but does not mention the eight acres of copyhold, nor does he 
covenant in the deed to ſurrender them. A. died, the 
ſurrender of the eight acres not being made. B. got a decree of 
forecloſure againſt C. the heir of A. and afterwards the covenan- 
tor (4.'s father) being indebted by judgment to J. S. at C's re- 
queſt ſurrendered the eight acres to F. S. F. S. brought an 


*T A FE Li (Page 577) 


3 Bac. Abr. 644. 
8. C. more fully 
and clearly re- 
ported tho 
ſtated in a diſ- 
ferent manner. 


ejectment, and got judgment; whereupon B. brought his bill for 


relief. And the queſtion was between B. the mortgagee and 
7. S. whether the mortgage was a lien on the copyhold? And 


Lord Chancellor held that the copyhold was never by the mort- 


gage under any ſpecifick lien, and that it would be the ſame were 
there no creditor in the caſe (a). And ſo diſmiſſed the mortga- 
gee's bill, and affirmed a decree made by the Maſter of the Rolls. 
Hil. 7 Ann. Oxwith and Plummer, Gilb. Rep. in Eq. 13. 


money upon a ſecurity, and where a man having money due to him on bond 


he will truſt him no longer upon perſonal ſecurity only, and thereupon he 


(a) His Lordſhip 
took a difference 
where a man 

originally lends 
„tells the debtor 
mortgages lands 


1 him; and where a man already truſted with money, ſeems to grow inſolvent, and there- 
upon his creditors, endeavouring to bolſter up their ſecurity as well as they can, find out 


real ſecurity, but in the latter he does not. bid. 15. 


2. A decree for a debt does not bind the real eſtate, acting only 

„ 2 fer ſonam, not in rem, and the remedy upon a decree to affect 

the land is only for a contempt ; whereupon the party proceeds 

do a ſequeſtration, which is but a f e proceſs, as appears by 

its falling and abating by the death of the party (4). Per his honour, 

Trin. 1731, in the cafe of Bligh and Lord Darnley, 2 Lill. 
Rep. 621, 622. = _ 


+BY copyhold lands, and get a ſurrender of them ; for, in the frf caſe he truſts his money on the 


( But an ex- 
tut upon Aa 
judgment does 
not ſo abate. 
Per his Hour. 
ibid. 622. 


1 
ft. 


Bill by a lay im- 2 . a 
| Bee Ae be ſtatute of limitations to be a good bar to a bill for tithes, ſaid 


40, in Scace” Bunb. 213. 


e 


Limitations, ( Statute of). 


(A) What Demands, &c. are in Equity deemed within 
and what out of the Statute of Limitations . 
And where a Demand, ibo once barred, may be 
revived or ſet up again. 


1. 1 ANDS were ſettled npon marriage on truſtees, c. Proviſo, 

« that if the wife ſhould ſurvive, then in truſt to permit 
© her to receive the rents and profits during her life as the ſame 
% were at that time lett.” Her huſband made leaſes, and ad- 
vanced the rent, and died; and the wife received the advanced 
rent for ſeveral years, and then died. To a bill by A. as her 
at law of the huiband, againſt the defendant, the wife's execu- 
tor, to have an account of the overplus received by the wife, 
and by her executor ſince her death, and that it might be paid 
to him as heir at law, Se. Defendant anſwered, That 
if his teſtatrix received more than ſhe ought, it was above four- 


/e} And if that teen years ſince; and fo pleaded the ſtatute of limitations (a). 


plea ſhould not But the plea was diſallowed, becauſe the eftate in law was in truſtees. 
beallowed, then And defendant was ordered to pay coſts. Trin. 9 Geo. in Card, 


he ſaid, that h 
dil th be Lowland Low, 9 Mod 32: 


| but what was | - 
ſufficient to pay debts of an higher nature affecting the ſame. But he was decreed to account; 
and that what ſhould appear to have been received by the wife more than ſhe ought to receive, 


being the improved rent) ſhould be paid to plaintiff out of her aſſets, and what had been re- 
ceived by defcndant ſince her death, ſhould be paid out of his aſſets. 75d. 33. 


2. A defendant infiſting upon the benefit of the ſtatute by 
way of anſwer, ſhall, at the hearing, have the like benefit there- 
of as if he had pleaded it. Said arg”, and agreed to by the Mater 
of the Rolls, Trin. 1723, in the caſe of Norton and Turvill, 
2 Will. Rep. 144. | pn, | 

Vide P. Ca. 3. A truſt eftate is not within the ſtatute of limitations. Per 
his Honour, Trin. 1725. in Caſu Norton and Turvill, ibid. 145. 
4. The court of Exchequer would not allow a plea of the 


tithes for about arg to have been ſo held in Hi}. 12 Geo. 1. and admitted by 
twenty-four the other fide, that that ſtatute could not be extended to 2 
years. The de- demand for tithes. And per Gilbert C. B. the reaſon is, that 
n not of th f thoſe demands intended to be 
the Srmte of itnes are not or the nature of thole demands intended to 


limitations; but barred by that ſtatute. Gilb. Rep. in Eg. 228, 220, 


it was over- 


ruled per totam curiam; for the de fendlan:, as to the tithes, is in the nature of a receiver or bailif 
for the plaintiff, in which caſe the atute does not operate, E. 1726. Marſton and Cleypole & 


5. Forbearance 


Limitations, ( Statute of ). 


g. Forbearance of ſuit for ?wenty years will be a good bar in Bb. Rep. 227 
equity, tho” in a demand by one merchant upon another, and E. 1726. 
| | Bridges and 
| | | Mitchell, ſtates 
it thus: Bill ſet forth that plaintiff and defendant were partners as merchants, and that upon 
{tiling accounts in 1701, there was due upon the balance from defendant to the plaintiff xgo?. 


and prays a diſcovery, an account and ſatisfaction. Defcndant pleads to ſo much of the bill as 


ſeeks an account and ſatisfaction, that it appeared upon the plaintiff's own ſhewing, that the 
retended balance was due above twenty-four years, and that he had never commenced any ſuit 
or it; and alſo pleaded the ſtatute of limitations. And per tot cur, the plea was allowed on 


ſumed the balance was ſatisfied : And the court ſeemed to think this was not a merchant's ac- 
count within the ſtatute of limitations, theſe perſons not dealing as merchants with one another, 
but as one merchant with others, but gave no poſitive pinion on this head, but allowed the plea 


1 Merchant and Merchant, yet that is to be underſtood 
ith this diſtinction, that if open accounts are by ſubſequent acts 
antinued, they are not barred by the intervention of ſuch length 
f time from the original tranſaction, but if ſuch account is 
zeſerted by the complainant, then in ſuch a caſe it is barred, 
xd the defendant's plea of - aquieſcence without ſuit, and alſo 
pf the ſtatute of limitations, was allowed. Hil. 12 Geo. 1. 
Bridges and Mitchel (a merchant), Gilb. Rep. in Eg. 224. 

6. If a debtor by will direds the payment of all his delts out of 2 win. Reg. 
us perſonal eſtate and by ſale of part of his real, this revives a 373. Tris. 
jebt barred by the ſtatute, ſo that his executors muſt pay it, 1726. Blale- 
ho' it was inſiſted that defendant's plea of the ſtatute was good, * and 2 
ad that the law extinguiſhes the debt; for that a right, without 2 A dex 
medy, is an abſurdity. But Lord Chancellor ſaid, that the paying been ac. 
atute is not an extinguiſhment of the debt, but the ſame is ſub- tended with the 
ſting in conſcience, and that a promiſe in ſuch caſe is not to be caſe of Sg 
nfidered as a new one, but a recontinuance of the old Trin. nd Welby, 

1 Geo. 1. Blackeway and Earl of Strafford, Scle# Caſes in 3 
an. 57. 8 | tute of limits 
tions, but thc 


rd; reverſed this decree, and ordered the plea to ſtand for an anſwer, bid. 375. 


{ limitations ſpeaks nothing of bills in equity, yet theſe are con- limitations was 
rued to be within it. The caſe of not reviving a decree which 2 tos bal 
only to account, is within all the miſchief deſigned to be pre- but eee 
nted, viz. to ſue a man after his vouchers have been loſt, or ruled. E. 1720. 
is witneſſes dead; for if the party may delay fix years before lie Th- Dean and 
nves his bill, he may for the ſame reaſon forbear 26, 36 or 46 Chapter of jt 
ears. There can be no doubt, if there be only a bill and an- er «nd Sir 
rer, and the ſuit abated, the executor muſt bring in his bill of re- ken Set, hs 
vor within fix years, elſe the fuit wculd be barred. And the 3%. Rep. 65. 
aſon holds fill as ſtrong in the caſe of a decree to account, which 

in nature of a judgment quod computet ; where, if the plaintiff 

d died, his executor or adminiſtrator could not formerly carry 

on, as now by the late flatute he may; and tho' it may ſcem 


oF WW ==terial objcQion, that when there is a deeree to account, tlie 
. - | | dcfendunt 


the long acquieſcence of the party; and after ſuch a length of time without ſuit, it ſhall be pre- 


50 the ſtatute * has always been conſtrued to except accounts (*Page 579) 


7. Per Lord Chan. Macclesfield, Mich. 1721. tho the ſtatute The ſtatute of 
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in a note to pl. 1. 2 Ait. Rep. 40. pl. 28. 


WT Page 580) a voluntary and fraudulent detaining ; for to ſay, that newly ha 


Limitations ( Statute of ). 
defendant as plaintiff may revive, his Lordſhip ſaid, it would hon. 
. ever, be very bad for Equity to force a man to revive a {uy 
againſt himfelf, at the ſame time that he ſwears he owes nothing; 
and therefore his /or4ſbip ordered the plaintiff to amend his bill 
and the defendant his anſwer, to bring the matter more fully be. 
fore the court. After which the defendant died, and BB. adni. 
niſtering to him, the plaintiff brought another bill of revivor, to 
which B. pleaded the ſtatute of limitations; and it coming to be 

before Lord Chan. King, Mich. 1727, he diſallowed the 
plea, ſaying, that a bill of revivor, after a decree to account, was i 
the nature of a Scire Faciat, and not within or barrable by the flz 
tute of limitations, tho' the demand ſeemed to be a very tale 
and not to be countenanced. Hollingſhead”s Caſe, 1 Will. Ry. 
742, 745» | 
8. The rule in gong that the ſtatute of limitations doa 
not bar a truft eſtate, s only as between caſui que and 
tees, not 222 gue truſt and truflee on + 
on the other, for that would be to make the ſtatute of no forcea 
all becauſe there is hardly any eſtate of conſequence without ſad 
truſt, and ſo the act would never take place; and therefor, 
where a e que truft and his truſtee are both out of poſſeſſion in 
the time limited, the party in poſſeſſion has a good bar 
them both. Per Lord Chan. Hardewicke, 7 July 1740, in the 
caſe of Lewellin and Mackworth, in Chan. 15 Vin. Abr. 1 


rer 


( 


(1 


9. There may be a caſe where the circumſtance of concealing 
of a deed ſhall prevent the ſtatute's barring, but then it muſt 


ing an old deed in one's poſſeſſion ſhall deprive a man of th 
benefit of the act, is going too far, and would be a hard —_ 
tion of a ſtatute made for the quieting poſſeſſions. Per La 
Chan. Hardwicke, 7 July 1 749, in the caſe of 1 h 
DMackworth, ibid. 


cal 
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Lunatick and Ideot (a9). 
| | {a / Stat. 

| | Iz Prerog. Reg. 
17 Ed. 4. cap. 9. the king ſhall have ward of natural fools, taking the profits without 
waſte or deſtruction, and find them neceſſaries: and aiter the death of ſuch ideot, he ſhall 
render it to the right heirs, ſo that ſuch ideots ſhall not alien, nor their heirs be diſinherited. 
Stat. Prerog. Reg. 17 Ed. 2. cap. 10. the king ſhall provide when any (that before time hath 
bad his wit and memory) happen to fail of his wit per lucida intervalla, their lands ſhall be 
kept without waſte or-deſtruQtion, and that they and their houſhold be conveniently maintain- 
ed with the profits, and the reſidue, beſides their ſuſtentation, ſhall be to their uſe, to 
de delivered to them when they come to right mind, fo that ſuch lands ſhall in no wiſe be 
aliencd; and the king ſhall have nothing to his own uſe; and if the party die in ſuch eſtate, 
the reſidue ſhall be diſtributed. N e 


(A) What is not a good Return to a Commiſſion of 
(B) Concerning the Cuſtody of the Perſon and Eftate of 
r h 
(C) The Power of Ideots, Lunaticks, or non Compos For lunaticts vid- | 
Mentis, or their Committees, as to the transferring 3 "=" 794 © 
of a Truſt Eftate whereof ſuch Ideot, &c. is ſeiſed 
or poſſeſſed, | „ 
(D) How Offences in reſpect of a Lunatick and Idcot 
are pabed. 1 


(A) What is not a good return to a Commiſſion of 
| Lunacy. 
wo. N arguing the caſe of Barnſley befor Lord Chan. Hurd. 


wicke 30 July 1745, where the commiſioners and jury 
had found and returned that Mr. Barnſley from the weakneſs of his 
mind was incapable, &c. it was prayed by the petitioner Barnſley 
(againſt whom the return was made) That this inquiſition might 
be quafhed, which was done. Petitioner's counſel ſaid, that there 
were but two diſtinctions in law, viz. ideocy and Junacy, and tho? the 
latter has been ſince deſcribed by other words, i. e. non compos mentis, 
inſane memorie, and of unſound mind and memory, yet the law is 
not changed, but the words. Lord Chancellor ſaid, tis ſo, and nothing 
can change the law herein but an a& of parliament ; and God 
forbid that a weakneſs of mind only ſhould be a ſufficient reaſon 
for granting any cuſlody of ſuch perſons and their eſtates, for 
then violent people, drunkards, careleſs and /ill;, would be all taken 
in; and the material part of the traverſe is, not to the incapacity 
of judgment, bat to the more materias words of unſound mind or 


| inan 


Lunatick and lIdeot. 


ED inſane memcrie, which all perſons muſt underſtand to be a depra. 
(Page 581) vi of reaſon or want of it. It was obſerved by the counſel again 
Mr. Barn/ley, thut people of unſound mind (ſuch of ſuch under. 
| ſtanding as he) always grow worſe by time, becauſe incapable 
of improvement; but allowed that men who may be improved by 
time or inſtruction, are only ignorant or el men, and are not 
within the meaning of theſe words non compos mentis or inſane me. 
mori. If a man who is ſo weak as to be impoſcd on in the 
execution of a deed by the artifice of another, or has ſpent his 
money fooliſhly or weakly, ſuch men do not come within the 
meaning of the law in cafes of this fort ; but if ſuch men or wo- 
men by means of the weakneſs of their minds are drawn in to 
execute by any fraudulent means, they are relievable in this court 
and bills are frequently _— by weak and ignorant perſons to 
ſet afide thoſe acts of their folly, and of their adverſary's frau?, 
But commiſſions of lunacy are not intended for ſuch men, but 
decrees for their relief. MS. Rep. 3 Tr. Ath. Rep. 168. pl. 53, 

184. pl. 57. a 3 
3 el ſpecial return was made to a commiſſion of lunacy, which 
was filed, and per Lord Chan. King, be muſt be found either mad 
or not mad; and-if the return bad not been filed, it had bech no re- 
turn; but fince & is fled, it muſt be guaſbea, and an alas com- 
miſſion go. Trin. 11 Geo 1. Freat's Caſe, Select Cafes in Chan, 

. e 


(B) Concerning the Cuſtody of the perſonal Eftate of 1 


Lunatick. 


1. T ORD Wenman being found by inquiſition to be a lunz 
7 tick, the cuſtody of his perſonal eftate was granted to 
his wife, ſhe being diſcharged from her commitment for not pro- 
ducing him. Trin. 1721, Lord Wenman's Caſe (a), cor Lord 
Chan. Parker, 1 Will. Rep. 701, 702. | 1 

2. J. S. nephew of B. was found a lunatick in March 1693, 
whereupon K. Vm. & Q. Mary granted the cuſtody of his eſtate 


% D (D). 
P. 534. Ca. 2. 


| His lordfoip ſaid, 


It is very ſhock- to the ſaid B. who is the next remainder man in tail of the princi 
ing to think | | | 1 
that any brother 


or uncle would commit murder upon his own brother or aber to get his eſtate; but in the 
preſent caſe here has been the ſtrongeſt proof that there is not any ground for that crve/ and 
barbarous preſumption in B. who for thirty-two years laſt paſt has maintained his nephew in 
the moſt tender and careful manner, and who, if he could have been ſuppoſed to have any il 
defigns upon the Junatick, might have executed them long fince. This experience of J. 
tenderneſs towards his nephew is the ſtrongeſt argument of his being the proper guardian for 
him. And as to D.'s complaint that the maintenance is too much, his lordſbip faid, that D. 
. ſeems more careful of himſelf than of the lunatick. His /ordfoip ſaid, he thought the improve 
ments made in the lunatick's real eſtate very commendable ; the lunatick may recover, and then 
do ſee his eſtate in good condition may be greatly to his comfort; and tho he has been ſo long 
in this unhappy condition, yet a lunatick in the eye of the law is never to be looked upon 
| d:ſrerate, but always at leaſt in a poſſibility of recovering. That it was bis benefit and comfort 
tis lord/5ip ſaid, he was to take care of where no creditor complains, and not to heap up wealth 
for the benclit of his alminiſtrators or next of kin. T5id. 264, 265. | 
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here is againſt the heir (2) with regürd to the ru: eſtate, for (a) Vide Judge 


| - be the commntee of the perſon; Who whs 'a day Wbourer and, a taken by Lord 


Lunatick and Ideot. 
| f the family eftate, but the perſon of the lunatick was granted 
2 Aſterwurds theſe L upon the Jemiſed of the 
crown frequently renewed, the cuftady of the eſtate being always 
granted to the ſaid B. and that of the perfon of the lunatick to C. 
But it appeared that C. was only nomal and in truff for B. who 
all * the lunatick in his cuſtody, and lived with his whole 
family, in the lunatick's houſe ; and it was in proof that C. declared 
be knew nothing of the matter, or how the lunatick was managed, 
but that the lunatiek was under the conduct and in the cuſtody 
of B. Whereupon D. who was the lunatick's deceaſed's ſiſter's 
ſon petitioned, that the cuſtody of the eſtate“ might be taken (Page 582) 
from B. and that the cuſtody of the perſon might be removed, 
the ſame being now in effe& in B. tho” in C. name. And-it 
having been ordered that 200. per unnum, part of the income of 
the lunatick v eſtate in G. which wus ſubje to a mortgage of 
go. ſhould be ſet apart to pay off the mortgage, and that te 
reſidue of the profits ſhould be applied towards the maintenance 
of the lunatick and the management 'of his eſtate; D. the luna- 
_ tick's nephew, complained in his petition, that this maintenance 
was exceſſeve, and to the prejudice of the next of Hin, to whom would 
belong what the lunatick ſhould leave at his death. But Lord 
Chan. Macclesfield would not leſſen the allowance, nor alter the 
committee of the Hate, ſaying nobody can tell who will be the lu- 
natick's next of kin at his death, for he may live to bury all the 
next of kin that are ſo now. Mich. 1724, Mr. Fuffice Der- 


mer's Caſe,” 2 Viſl. Rep. 262. \ SED ant 

3. Two ſiſters of a lunatick petitioned: for the cuſtody of her 
perſon. The petitioners were not the heirs at law, but. a deceaſed 
brother's ſon was. The lunatick's eſtate conſiſted of. 700. in 

money, and a freehold eſtate of 504. p m- for hen life only. . + + 
And a niere a deceaſed ſiſter s daughrer; put in a erofs] petiti- 

on, recommending a third perſon to be the eommitteel Ahdit 
being inſiſted, that there is not the fame objection apainft) the 
tlext of kin of the lunatick on atcounf 5f the ptrforinl gſfateY us 


the perſonal eſtate may increaſe, and probably will by goodima- Dermer's caſe, 
nagement during the life of the Junatiek;” fo that the longer the Ca. 2. P. 48x. 
lunatick lives, the better it will be for/th& next' of kin, and con- 
ſecquently it is for their intereſt to preſerve'and prolong the Iuna- | 
tick's life (5), whereas the real eſtate chnnot be increaſed. And (3) The ſame 
it appearing that the Niece did recomienda neceſſitous man to diſtinction was 
mole catcher, and hid but a very mean cottage, with only one Olten. Kr in 
fire place in the whole houſe, Thich war an ener the Fred Le, yrs 8 ” 
did not care what became of her lunatick aunt) 5 Lord Chan. 1731. Vide P. 
King granted the commitment of the perſon of the lunatick to 579. Ca. 4. 
her two ſiſters, and both parties agreed that the commitment ß 
the freehold eſtate ſhould go to B. a neighbouring gentleman of a 
fair character, who was likely to manage it to the beſt advantage. 
Trin. 1729, Neal's Caſe, 2 Will. Reb. 544- | 
Vor. II. = 1 | . Fo . 


could not make ſuch a will, tho —_ 3 The f. the guardi 


4 
. 


Lunatic and Ideot. 

4. J. S. having a daughter who was found a lunatick, and be- 

has Trokea of a real eſtate of near 500/. per annum, and poſſeſſed 

ol Sol perſonal eſtate, by will made B. executrix and refiduary 

| in caſe his daughter ſhould not recover from her Junacy ; 

but if ſhe did, then the dangbrer to be exccutrix and reſiduary legatee, 
and to remain under the care of B. during the continuance of her 

inſanity of mind. Afterwards B. by will a appointed D. her execu- 

ter and refiduary legaite, and: deviſed, as far as in her lay, the 

duſtody af the Iunatiek to ſaid D. who having proved the will, 

and under colour thereof got the lunatick under his care, petiti- 

ones for. the euſtody of the perſon ; and Mr. S. the lunatick's 
couſins. vk. the lunatick's grandfather' s ſiſter's ſecond grandſon, 

petitioned fon the cuſtody of the perſon, as did Mrs. M. who 

was andther fecond ds of the lunatick, vis. the lunatick's 
grandfather's. youngelt ſiſter's grund- daughter. Lord Chan. King 
(* Page 583) 600 1 Lal. thak "ru ms JO er the cufledr of the luna · 

(e) As to the 
u e B. deviſing the euſtody ;of -her A n SJ bs a . dhe father himſelf 
his child till twen 

one ; yet aſter that age b the preſent caſe) he had © no ſuch Poweckt and then taking he | 
will out of the raſe, 5. g uo relation, iꝭ à mere ranger, and conſequently againſt the near 


relations of the lünatick he can have no e ol Ager to the * of the Perſon. Per 
Lord chu, in 8. d. tid. 638. 25 * 


tick's Ne has been: heir ale: of EX — 10 the lunaticl' real 
gate after hit death, this has prevailed as an objection, tho! much 


(a) Vu Mr. more conſiderably formerly than of. late (a]; but the being next 


uſtice Dormer 
=> — 5 of Kin; ſo us to be intitled to ſhare of the: r eſtate of the 


3 lunatick is n objection (J) vi nor did his lordlbig remember it ever 
(6) Fide Neal's' to. have prevailed, for. the perſonal eſtate in all probability will in- 


caſe, P. 582. . creaſe: by the continuance of the lunatick's life, conſequently it 
Ca. 3. niuſt; be for the advantage! of the committee to preſerve ſuch life, 
and to he Wore careful and tender of it: That in the preſent 
-. caſe, the; degree of relation; is equal, which may ſeem to intitle 
both the competitors but his ler Albis ſaid, he had found by ex- 
. perience that. granting che commitment to /wo- had been attended 
with incongeniencies, i hyi ogcafioning ſuits, and putting the eſtate 
to great expence;; and ſince M. being of the ſame ſex, may Pro- 
babln better know, how to Lake x Fare of the 'Junatick, and in this 
reſpect: be more tender of her, his /ordſbip « ordered rhe cuſtody of 
3 lunatick's perſon to be granted to .. Ae. 1731, ex part. 
Ludlow, 2 Will, Rep. 635. 

5. The cuſtody of a lunatick's 3 yay 1 to the huſ- 
ho and 'wwife, the wife being next, of kin to the lunatich.'! The wife 
died; and Lord Chan. 7 ab held, that the huſband's right to 

the cuſtody of the Junatick's eſtate was determined, it being a joint 
(c) And his lerd- grunt, and a mere uutbority withqut any intergſi (c) Mich. 173 So Ex 


A 4 e 8850 a .. Cale in 22 . Vow Tai 143. 


mined. i in Lord 
King's time. 


1 = The 


Lundtick and Ideot. 


(C) The potwer of Ideots and Lunaticks, or their com- 
mittees, as td the transferring of truſt eftates, and 
mori gage. | | Eee 


1. B Stat. 4 Geo. 2. cab. 10. ſe. 1. it ſhall be lawful for 
= * perſons being ideot, lunatich, or non chmpos mentis, or for 
the committees of ſuch in their name, by the direction of the Lord 
Chancellor, by an order made upon hearing all parties on the pe- 
tition of the perſoas for whom ſuch ift, e. ſhall be ſeiſed or 
poſſeſſed in truſt, or of the mortgagors, or the perſons intitled 
to the monies ſecured upon any lands whereof ſuch perſon being 
ideots, Sc. ſhall be ſeiſed or poſſeſſed by way of mortgage, or 
of the perſons intitled to the redemption thereof, to convey ſuch 
lands as the Lord Chancellor ſhall by ſuch order direct; and ſuch 
conveyance ſhall be good, 5, 1 
2. Sec. 2. Such perſons being ideot, Ec. and only truſtees 
or mortgagees, or the committees of ſuch, may be impowered and 
_ compelled by ſuch order to make ſuch conveyauces in like manner 
as truſtees or mortgagees of ſane memory, {© 


(D) How Offences in reſpeRt of a Lunatic and. Ideot 
7, are puniſhed. e 


5 O a commiſſion of lunacy iſſuæd out againſt A. the cuſts- 
dy of her perſon and · eſtate (being perſonal eſtate only) 
was committed to B. Afterwards C. by ſome contrivance got 
the lunatick and married her, without making any ſettlement on 

her. For this contempt the huſband and others concerned in pro- . 

curing the marriage were * committed by Lord Chancellor to the (Page 3840 | 
| Fleet, and all deeds and ſecurities relating to A.'s fortune, and al- : . Rp. 
ſo her jewels, were ordered tobe lodged with a. maſter in order 111. S. C. cite! 
to ſecure ſome proviſion for the wife, in caſe ſhe ſhould: ſurvive, ger Sir T, | e 
and alſo for the children of that marriage, if there ſhould be any. e e 14 1 
Mich. 1715. Vide the caſe of Packer and Wyndham, Prec. in fas, . ©. Wit 
Chan. 412. ee eee m: 


time. 


2. A commiſſion was granted to enquire of the ideocy or lunacy 5 
of the Lord Henman (a), and they who had him in their cuſtody of An Iris 
refuſing to.preduce him before the commiſſioners, Lord Chan. ard. 
Macclesfield ordered him to be produced; whereupon, after great 
delays, and after Lord Menman's lady had been ordered to attend, 
and it alſo appearing by affidavits, that ſhe had been with hier 
huſband, and been inſtrumental in removing him from place to 
place, in order to evade his being produced, his /ordfbip ordered 
the lady (4) to be committed to the Fleet, ſaying, it was great impu- ( Tho > 
dence as well as obſtinacy in her not to do what ſhe could for the Triſt peere®. 
producing her huſband, who, upon the affidavits that had — 
—— 2 made, 


committed I. 19 17 
buſoan i, 7.j-*., 1 


and others that were their agents, and chat the huſband continued in cuſtody for a coalides vc 944 ; 44 | 


| Marriage. 
made, could not but be thought a lunatick ; for'if he were found 
(c) Fide F. 581. ſo, his wife muſt have the commitment of his perſon e, and alſo an 
Ca. I. allowance ſuitable to his eflate and quality; and it not being pretend- 
ed that Lord Wenman was an ideot a Nativitate, his eſtate muſt 
be all accounted for, and the perſonal eſtate will, upon his death 
without children, go one moiety thereof, to his wife. That the 
taking of this account would fave the eſtate from imbezilment, 
to the benefit of his family; and where there was ſuch'a ch. 
tion of lunacy, the wife, tho* otherwiſe under the power of the 
| huſband, might well be ſuppoſed to have him under her power 
% His herdfip (4). Tris. 1721, Lord Wenman's Caſe, 1 Will. Rep. 701. 
obſerved that it | „ | 
would be a ſcandal to the court, if the contempt of not producing the Lord Nima were not 
puniſhed, after ſo long time given for that purpoſe ; and alſo an intdlerable bardfbip, if the pre- 
feeutor of this commiſhon, after ſo many delays and ſo long an expeRation ſhould be without 
remedy; not to mention the refle&ion it would bring on the jafice of the court, which, his 
lordfbip ſaid, ſhould not dic in his hands; and tho he did this with great reluctance, in reſpect 
of the quality of the perſon whom he committed, yet ſince the j»fice and benour of the court 
TE in this matter, it was abſolute neceſſity. Jbid. 702. MS. 


g Med. 98. S. C. 3. A. and A. being acceſſary to the marriage of C. to D. an 
in tetidem verbis. "5.4 and who had ! per annum lands of inheritance, and being 
ordered to attend the court, ſtood in contempt and refuſed to ap- 
pear; and being committed, they now petitioned to be diſcharged; 

but E. being the principal contriver of this marriage, and the 

friends of the ideot having no evidence to impeach it in dogorg com- 

mont, nor any evidence againſt E. but the petitioners, it was in- 

ſiſted, that they ſhould nat be diſcharged without good feeurity to 

give evidence of this contrivance ; which Cur thought reaſona- 

ble, and therefore they were ordered to be kept in cuſtody until 

they give ſuch evidence or good ſecurity for that purpoſe ;' and 

it was directed that the attorney ſhould cauſe an information to be 

filed againſt E. and that the priſoners ſhould remain in cuſtody 

till they gave evidence againft him in like manner. Mich. 11 

Geo. 1. Smart and Taylor, MS. Rp. | 


„ 


(a) The leg eh | T1 e-( ) 
by The dpi Marriage (a. 
ſhall never be . kl | 2 5 | 
agitated in equity, eſpecially after ſentence in the Spiritual Court, in a cauſe of jacbitation of mar- 
riage, altho' the proceedings in the Spiritual Court were only feint and collufive. 1 April 1725. 
Hatfield and Hatfield, 1 5 Vin. Abr. 262. pl. 8.— The giving a perſon away is not a thing efeutial 
to a marriage, but it is a cuſtom that is uſually praQtifed. Per Lord Chan. Hardwicke, Hil. 
1741. in the caſe of Moor and Meer, Barnard. Rep. in Chan. 407,——Maxim, Marriage is the 
very bigbeſt confideration in 1aw. Vide 2 Ath. Rep. 158. 9 Mad. 15. There are many caſes 
in the books te ſhew that agreements made in derogation of the marriage contract are ta be ſet 
aſide, whether by way of marriage brocage, or ſecret truft or conveyance, in fraud of the marriage 
or agreement, c. And alſo that agreements of a third perſon have been inſorced, where it 
has been the cont:deration of, and real occaſion of the marriage. See Stat. 26 Geo. 2. c. 33. 
intituled . An act for the better preventing of clandeſtine marriages,” 


Marriage. 


1. A LEASE was made by tenant for life {purſuant to his 
power, Cc. to B. It was ſaid, that tho? this leaſe 
imported to be made for 3600/. yet no money was really paid; 
and that it was made upon a marriage brocage, for 2.'s procu- 
ring marriage between the /efſor and lady Ogie. And per Lord 
Keeper, if it be a leaſe for marriage brocage, it muſt be ſet aſide, 
being ex furpi cauſa, and no difference between a bond or leaſe, 
and an inheritance ; but his /ord/bip not thinking the proof ſuffi- 
cient to found a decree upon, he ordered it to be tried at law, 
whether the procuring the marriage were the conſideration of this 
leaſe. Afterwards it was twice tried, verdicts both times for the 
leſſee ; and thereupon the bill was diſmiſſed. But the lords reverſ- 
ed the decree, and ſet aſide the leaſe, without regard to the ver- 

dicts. Trin. 1701. Siribblehill and Brett, Prec. in Chan. 165. 
2. Marriage contracts made in all countries are to be obſerved 


in all, and therefore a contract made in France was inforced here. 


Prec. in Chan. 208. © | 
3. Entry of a marriage in a church book, no evidence of that 
marriage, unleſs the identity of the perſons be ſufficiently prov- 


ed, or the ſame be ſtrengthened by proof of cohabitation, or 
allowance or confeſſion of the parties. See the caſe of Draycot 
and Tallot, before the lords, 28 Jan. 1718. Grounds and Rudim. 


of Law and Eg. Ca. 15. P. 206. 5 
4 A power was given to a feme ſole to diſpoſe by will; and 
ſhe afterwards married. Decreed that the marriage is a ſuſpenſion 
of her power, but if ſhe ſurvives her huſband, the power revives. 


See the caſe of Rich and before the lords, 9 Feb. 


1727. Grounds and Rudim. of Law and Eg. Ca. 13. P. 206. 
5. A bond was given by the defendant to a young woman in 


the penalty of 10001. reciting, that ſhe had agreed to marry 


him, and conditioned, that he would marry her according to the 


rites and, ceremonies of the church of England within a favelve- 


month, or elſe pay the ſum of 5001. The defendant not having mar- 
ried her, and having got the bond out of her poſſeſſion, and deſtroyed it, 
| ſhe brought her bill (which after her death was revived by her 
repreſentative) praying a ſatisfaction for the 5001. At the 
hearing the chief matter inſiſted upon for the defendant, was that 
the plaintiff in her bill had not averred that ſbe herſelf was ready 
and willing to have married the defendant ; that the marriage was not 
in his poæver alone, but her conſent was neceſſary ; and that * where- 
ever the ad of the obligee is neceſſary to the performance of the 
condition, a readineſs on his fide mult be ſhewn. But Cur? held 


the bill was ſufficient without ſuch averment ; and that the caſe. 


muſt be conſidered as if an action at law had been brought upon this 
bond. Now at /aev the plaintiff need not have averred that ſhe was 
ready and willing, but it would be incumbent on the defendant to fhew 
the contrary, as an excuſe for his nonperformance, viz. that he was 
ready and offered and requeſted her, but ſhe refuſed ; for he muſt not 


only have ſhewn a readineſs on his part, but a refuſal on hers ; beſides, 


in ell caſes of contra8, the nature of the thing is to be e 
from 


1703. S. C. 


I 7. 50S. 
2 Fern. Rep. 
445. Mich, 


ſays, the leaſe 
was by tenant 
in tail, in con- 
ſideration of 
procuring a 

match between 
the leſſor and 

lady Oęie, and 
that the leaſe 
was ſet aſide at 
the ſuir of the 
remainder man. 


Fit 247. C. 
32. 


(Page 586) 


Maſter and R Kane 


from the mad ſy of the woman's ſex, the law preſumes that the 
requeſt is to ariſe on the part f the man, unleſs the agreement is to the 


contrary. Accordingly decreed the 500. to the repreſentative, 
with cofts, and intereſt from the time of filing the original bil, Hil. 


1738. Atkins and Farr, 15 Vin. Abr. 296. pl. 3. 2 Ath. 
Rep. 287. pl. 155. 5 | 
6. A deed poll executed in ſecret by the fon to the father, on 
the ſame morning of his executing his marriage ſettlement, ſet 
aſide. Vide Bund. 336. | 5 


Vide Tit. Agreements, . 15, - Baron and feme, 2. 129. 
f Bonds, P. 181. * 7 | 


Mafter of a Ship, vide Tit. 655, P. 


Maſter and Servant. 


25 LAINTIFF% teſtator in (1676) being commander of 


the chip H. ſent by the king at the infance and charge of 


the African Company, to whom his majeſty had granted the ſole 


trade on the coaſts of Guinea (excluſive of others) to ſeize all in- 


terlopers in rica, in 1677 the teſtator ſeized a ſhip (whereof 


defendant D. was freighter) trading in 4frica,' and her cargo 
was accounted for to the African Company. In 1696 D. 

brought trover againſt plaintiff, and recovered 25004. damages 
for the ſhip and cargo. The bill was brought againſt D. and 


the company to be relieved, but was diſmiſſed as to D. but 


ed the tr 


(Page 287) 


the company was decreed to indemnify the plaintiff, and that D. 
might proſecute the decree in the plaintiff's name; and tho 


plaintiff's teſtator had received 7004. from the company for his 


ſervice out of the cargo, yet plaintiff was not to refund or abate, 
that being a gratuity to the teſtator, he acting only as a ſervant 


or agent to the company; and as to the quantum of the da- 


mage, they (the company) were bound by the recovery at law 
againſt plaintiff the 'executor, becauſe they might have defend- 
| ial. .*Trin. 1703: Langdon, executor of Dichenſon, and 
; ce 8. BOO oi 
2. A. in 1712 binding his ſon to B. a merchant was bound 
in a band of 1Qoo7. penalty for his ſon's fidelity. The ſon in 
1715 imbezilled 203/. af his maſter's caſh, which A. paid, but 
at the ſame time by letter deſirèd. B. to truſt his ſon no more 
with caſh, or at leaſt but '® very ſparipgly ; however, F. does truſt 


the ſon again with caſh, and about a year after the apprentice, 


on ſtating the apcount, appeared to be indebted 3ool. but B. did 
not make up the account until near two years after the expiration 
of the apprenticeſhip, and during that time got the apprentice to 
ſign a nemorandum, whereby he acknowledged he had imbezilled 
1 = 5 55 27501. 


Merger. 


2750l. of B. “s caſh. The apprenticeſhip expired 12 Feb. 1719, 
and the memorandum was dated 24 Feb. 1719, but the appren- 
tice ſtill continued with B. and B. gave no notice of this imbezil- 
ment till Zuly 1721, and then putting this 1000. in ſuit, A. the 
father brought his bill to be relieved; and Lord Chan. King de- His honour had 


| . | rdered that 
creed the father to pay to B. what he ſhould prove to have been — ST” 


imbezilled by the ſon during the apprenticeſhip, not exceeding ſhould pay the 
the 1000/. penalty of the bond, but the 203/. already paid to be whole — if 
taken as part thereof; and this being on a rehearing from a de- ſo much ſhould 
_ cree by his Honour 28 July 1724. The 10/7. depoſit was to be ne" to be ' uy 
divided, the plaintiff having prevailed but in part upon the re- jm os I 
hearing. Trin. 1725. 8 and Beecher, 2 Will. Rep. 288. ment for the 
| ; En as | 3 „ 2031. paid on 
account of the former imbezilment; but Lord Chan. Xing obſerved that the father ſeems to 
have intended not to make himſelf liable beyond the 10007. and that conſidering the groſs ne» 
gleR of B. in this caſe, and that he thereby was party to the occaſion ol this loſs, it was reaſon- 
able that the 203/. ſhould be taken as part of the 1000l. penalty. But that the father having 
given this bond, tho' there was an imbezilment, and tho” the father ſent rhe ſaid letter to B. 
yet he continued bound, and ought not to have ſatisfied himſelf with ſending the letter, and 

ing no farther care of the matter, but ſhould he ve endeavoured to have made ſome end with 
B. and to have got up the bond; wherefore he muſt continue liable to anſwer ſome imbezil- 
ment, unleſs there ſhould appear fraud in the maſter. bid. 289, 290, 291. and for theſe 
reaſons decreed ut ſipra. Select Laſer in Chan. 43. S. C. TS ng tote 


© AF, xy. 


Merger. 


(A) In what Caſes (a). n 
3 i | . 5 5 equal things car > 
1. XT S. was ſeiſed in fee of a manor, out of which a fee-farm #« drown one 
rent was iſſuing. J. S. purchaſed in the rent, and er. 
took the conveyance to himſelf in fee. By this the rent is merged 
in the inheritance. Said arg? 10 Geo. 1. in the caſe of Atcherley 
and Vernon et al, (b), 10 Mod. 525. 2; | (5) 9 Med. 68. 
2. Where 1007. is charged upon lands, payable to A. and 15. and 
- veſted in truſtees and their heirs *till payment thereof and intereſt, Vernon. S. C. 
and the ſame legal eſtate ftill continuing in them, there can be 
no merger by an eſtate-tail in the ſame lands coming to 4. who 
was intitled to the money. Per Lord Chan. Xing, who ſaid, 
that had thjs been a mere equitable charge upon the land, and a 
fee: ſimple, not an eftate-tail only, had come to A. it might then 
have been a merger. Trin. 1731. Duke of Chandos and Talbot, 
2 Wil. Rep. 608. 1 TT 


"CAP. 


. 
* 


* 


L 
— 


(Page 588) 5 * C A P. LXVI. | 


Meſne Profits. 
77 (A) From what Time to be accounted for. 
1. T ORD Keeper Wright was of opinion, that when one has 
L a title to the nofleffion of — and makes an entry, 


whereby he becomes intitled to recover damages at law, for the 
time the poſſeſſion was detained from him after ſuch entry; he 


| ſhall not turn that action at law into a ſuit in equity, and bring a 
dill for an account of the profits, except in caſe of an infant, or 
| ſome other very particular circumſtances. Zaft. 1705. Tilly and 
Bridges, Prec. in Chan. 252. : 


2. A leaſe was made by ſome of plaintiff's anceſtors (under 


whom he claimed) to J. S. for his life, and the lives of H. and 
Z. his two daughters. Upon F. S.“s marriage with defendant 
his ſecond wife theſe lands were ſettled on her for her life, and 


they had iflue a daughter alſo named E. Then J. S. died, and 


then his two daughters named in the leaſe died, whereby 
the leaſe was at an end; but there being ftill a daughter 
named E. plaintiff's anceſtors or plaintiff made no entry, but 


concluded the leaſe was ftill ſubſiſting; and the defendant the 


ſecond wife had held theſe. lands under this miſtaken title for 


ſeveral years; but now the miſtake being diſcovered, the de- 
fendant acquainted plaintiff with it, who had poſſeſſion 


delivered to him; and now brought his bill for an account 


of the rents, &c. from the time of the determination of the 
leaſe. And Lord Chan. Macclesfeld was clear of opinion, 
that where one has a title of entry, and neglects to enter, or to 


bring his ejectment, but fleeps upon it ſeveral years, as he has no 


remedy at law for the meſne profits, ſo neither has he in equity ; 
for it was his own fault he did not enter, and he ſhall never come 
into this court for relief againſt his own negligence, or to make 


the tenant in poſſeſſion, who held over his leaſe, to be but his 


bailiff or ſteward, whether he will or no; but in the principal 
caſe, by reaſon of this circumſtance of both daughters being of the 
fame name, and the miſtake conſequent thereupon, the defendant 


was decreed to account for the meſne profits from the time of 


the expiration of the leaſe ; and ſo it would be <vhere any fraud 
had been uſed to conceal the title from the leſſor, or in caſe of an 
infant; but otherwiſe generally, where the party has no remedy. at 
law, he ſhall have no relief in equity for the meſne profits but from 
the time of an entry made, which he at his peri] ought to have 
taken care of ſo ſoon as his title began. Zaft. 1719. Duke of 
Ballon and Deane, Prec. in Chan. 516. MS. Rep. accord. _ 
| 3. . 0 
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Mines. 


J. S. granted a leaſe of lands for twenty-one to B. 
RES the ſame lands to C. his younger Pad and Rory D. his 


executor, and died. C. brought his bill againſt the defendant for 


the meſne profits of part of the premiſſes, having himſelf been in 
of the other part from B.'s death; nd appearing that 
a * counterpart of a leaſe was delivered by E. who had been the 
defendant's agent, to C. by which the lands in queſtion were for- 
merly leaſed by J. S. to defendant, which counterpart was exe- 
cuted by defendant, and now produced, and the lands therein 
mentioned being the ſame as were granted by the latter leaſe to 
B. this ſatisfied the court of C.'s right; wherefore defendant 
= pretended title to the inheritance) was decreed by Lord 
. King to account for the profits from B.'s death, at which 

time C.'s title thereto accrued 
Bennet and Whitchead. 2 Will. 
4. If a third perſon enters on 
when 8 ſhall, by a bill in equity, recover the pro- 
fits from the time of the firf entry; becauſe, when one enters on 
an infant, he is chargeable as bailiff or guardian, and no laches ſpall 


virtue of B's will. Mich. 1731, 


4 
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lands of an infant, the infant 


be imputed to the infant ; wherefore it would be conſlrued as if he 


had entered as ſoon as his right accrued. Admitted arg, Mich. 
1731, in the caſe of Bennet and Whitehead, 2 Will Rep. 645. 


. 
Mines. 

IT | | Es h Ms ING 
* 7. S. ſeiſed in fee of lands, in which were mines, all of 


them wnopened, by deed conveyed the lands, and all 
mines, waters, trees, &c. to truſtees and their heirs, to the uje of 


Fide 3 Ni 
Kep. 207 


himſelf for life, (who ſoon after died), remainder 10 the ſe of A. 


for life, remainder to his fir ſt, &c. ſon in tail male ſucceſſroely, re- 
mainder to B. in like manner, remainder to his two ſiſters C. and 
D. and the heirs of their bodies, remainder to himſelf in fee. A. 
and B. had no ſons, and C. died without iſſue, by which the 
heir of J. S. as to one moiety of the premiſſes, had the firſt eſ- 
tate of inheritance. Upon a bill brought after J. S. 's death by 
his heir, to ſtay 4.'s opening any mine, it was urged, that the 


mines being expreſely granted by this ſettlement with the lands, 


it was as ſtrong a caſe as if the mines themſelves were limited to 


A. for life, and like Sanders's caſe 5 Co. 12. But Lord Chan. Mac- 
cleefield e contra; A. having only an eſtate for life, ſubject to waſte, 
he ſhall no more open a mine than he ſhall cut down the limber 
trees, for both are equally granted by this deed ; and the mran- 
ing of inſerting mines, trees and water, was, that all ſhonid pats ; 
but as the timber and mines were part of the inheritance, no one 
ſhould have power over them but ſuch as had an eſtate of inheri- 


tance 


Mines. 
tance limited to him. Mich. 1724, Whitfeld and Beit, 2 Will 
Rep. 240. Of which opinion was Lord. Chan. King on a 
Rehearing, ibid. 242. | : 

2. A. (the defendant) was tenant for liſe, but not without in- 
peachment of waſle ; B. the plaintiff was the remainder man, and 
in theſe lands there were ſeveral mines of coals which were ed 

before A. came to the eſtate, and 4. opened the earth in ſeveral 

(Page 590) places to * purſue the old vein of coals. B. moved for an injunc- 
| tion to flay A. from opening the earth in any new place. And 

Chan. King ſaid this was determined in the great eauſe of Heller v. 

Twyford at the aſſizes for Devon before Poel J. and that there it 

was proved to be the courſe of tne country, and a practice well. 

| known in thoſe parts among the miners, that any perſon, having 

a right to dig in mines, may purſue the mine, and new ſhift; or 

fits to follow the ſame vein ; and that otherwiſe the working in 

the ſame mines would be impraficable, becauſe the mines be 

eboaled for want of air, if new holes ſbould not be continually opened 

to let the air in; and the ſame vein of coals frequently runs a 

great way; and (as his Lord/bip expreſſed it) the ſame mine of 

coals was very knowable and eaſy to be = ang" ; beſides, to ſtop 

the working might be the ruin of the colliery for ever ; and in the 

| preſcnt caſe it appeared, that there was a fire engine kept by the 

tenant for life of theſe mines, which carried off the water, with- 

out which the mines would be loſt, and the working of this en- 

gine coft 40l. or 5ol. a week. Then it was objected, that theſe 

mines were not opened when the ſettlement was made, but hay- 

ing been opened by the perſon who by that ſettlement claimed an 

eftate-tail, and was ſince dead without iſſue ; whereas the ſettlement 

gave only the benefit of the mines then opened to the tenant for 

life. But his /ord/dip ſaid, it ſeems as if the tenant for life may 

work all mines which were /awfully opened by the precedent te- 

nant in tail, tho* ſubſequent to the ſettlement ; and ſo denied 

the injunction. Mich. 1726, Clavering and Clavering, 2 Will. 


, Rep. 388. 1 5 | = 
* 2 2 3. There is a great difference between pits and miner, for if a 


Ae and Ci mine be opened, he that may work the mine is not obliged 
vering, is nz: to purſue the vein of one under ground, but he may fink pits in 
8. C.—Yide P. purſuit of it as many as he thinks proper, which are neceſſary to 

Ca. this come at the ore. Per the Solicitor General. And Lord Chan. 

work. King ſaid, it had been ſo reſolved by Poavel J. on great conſidera- 

tion, and conſulting and examining the moſt able miners. Nov. 
10, 1729, Clavering and Clavering, Sele2 Caſes in Chan. 79. A) 
4. If J. S. either breaks up mines, which he ought not to do, 
or even attempts or threatens to break them up, that is a reaſon oa 
for coming into this court to have an injunction. Per Lord Chan. ba 
 Hardwicke, Eaſt. 1741, in Caſu Gibſon and Smith, Barnard. Rep. Ml 
in Chan. 407. 2 Al. Rep. 183, 8. P. in S. C. 


CAP. 


CC 
Mortgage. 


) What is a Mortgage, &c.—Of a M ortgage in 

Fee.— And here in what Caſe a Mortgage ſhall have 

the Preference of a Fury ment (a). (a) Vide Ca. 8. 

B) Redemption in what caſes decreed, —And at what J. 59% 

Tire, &c.—And who ſhall be admitted to redeem (b). (6) VA. 
) of Forecloſure And here of opening a Foreclo- 3 


gd 7 what Caſe the Act of the Mo rigagee will bind 

the Mortgagor, et e cont”. 

E) In what Caſe the Court of Chancery refuſed to 
relieve (c) a Mortgagee. (ej uus (L) P. 
F) Concerning of Intereſt due on a M ortgage, and of 

furh being made Principal. 

) Of Preference, Diſputes, &c. amongſt M ortga- Vide (B) P. 
gees ; — Of Puiſne Mortgagees, &c.— Buying in 
Prior Morigagees, &c.— And where a Prior Mort- 

gagee ſhall retain againſt a Meſne Mortgagee. 

) Mortgage Money, to whom to be paid; —And 

what Act will diſcharge a Mortgage. 

) In what Caſe the Profits, &c. received by the 
Morigagee, ſhall be ſet againſt the Intereſt ; ; And in 

tha: Caſes a M lorigagee may not commit Waſte in 

equity, et e cont”. 

K) Caſes relating to Tenant for Li ife , and the Remain- 

der Man of a mortgaged Eftate.0 

L) In what caſe a Morigagee ſhall not be relieved 

(d 4 * a * (0 7.(E) P. 


— —— 
7 v. hy , 


A) What i is a Morigage, &c. c 2 )—Of a Mortgage () The per- 
in Fee ;—And here in what Caſe a Mortgage ſhall gk ons, 


bave the Preference of a Judgment 7 7 9. „ 


mortgage, tho 
re is no covenant for payment in the mortgage, Trin. 1696, Meysel and Howard, Prec. 
| Clan, 6x, unleſs there are words of exemption, Per Lord Cowper, Mich. 77, Prec. 
Chan. 477. Jide Ca. 8. P. 592. 


MORTGAGE is looked upon as a perſonal contract, 
A and the mortgagee has no intereſt beyond his money. 
er Lord Chan. Somers, Mich. 1699, in the O08 of Brown 
nd Gibbs, Prec. in Chan. 99. 
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tion or ſatisfaction, and on a forecloſure has the abſolute eſlut 


feazance, yet 


Mortgage. 


2. If a mortgagee afterwards gets an abſolute deed, but fic 
fers poſſeſſion to go ſometime contrary io it, it will again mak 
it but a mortgage. Mich. 7 Ann. in Coju Horris and How 
Gi. Rep. in Eg. 11. | 

* 3- Sir John Trevor Maſter of the Rolls ſaid, if a mortgap 
in fee is made, the eſtate will deſcend to the heir of the mort 
gee, but he hath it only in truſt for the executors, and there j 
no difference between a mortgage in fee of lands at the comma 
law and of Copyhold. Exzft. 7 Ann. MS. Notes. 

4. There is no difference between a mortgage in fee of lang 
at the common law and of copyhold. Said per Sir Jobn Trew 
Maſter of the Rolls, Trin. 7 Ann. MS. Notes. 

5. A mortgage is an intereſt in land, and on nonpayment the 
eſtate is abſolute in law, and the mortgagee's intereſt is good i 
equity to intitle him to receive and enjoy the profits till rede 


both in law and equity. Per Pratt C. J. in the cafe of Nom 

and Rach}, 9 Mod. 196. | 
6. Where a man- treated to lend money on a mortgage, an 
the conveyance propoſed was an abſolute deed from the mortgs 
ger and a deed of defeazarzc: from the mortgagee, and after the 
mortgagee had got the conveyance he refuſed to execute the & 
Lond Nottingham decreed it againſt him .on the 


fraud afier the ſtatute cited per Cur', Mich. 1719, in the caſed 
Maxell and Lady Mountacute his wife, Prec. in Chan. 526. 


7. So where an abſolute conveyance is made for 100/. to 4 
and inftead of entering and receiving the profits, A. demands un 
tereſt for the money, and has it paid him, this will be admittel 
to explain the nature of the conveyance. Per Cur? ibid. 

8. A Judgment was ſigned in June 1725. A mortgage ws 
made to plaintiff in 1728. In January 1730 the judgment wa 
docketted, as appears by entry in the margin of the docket 
The Maft:y of the Rollt held that the docket was not good, be. 
ing made after the time limited by 4 & 5 V. & M. cap. 20. 


and that the officer had no authority for it; and ſaid, he would 


complain to the judges of the attorney's keeping back the rolls 
that the mortgage had got the preference of the judgment by de 


fect of the docket; and as to the notice that the ſtatute being 


expreſs that judgments not docketted ſhould loſe their preference 
as to purchaſer and mortgagees, notice or not notice was not m. 
terial, tho? urged that the docket was purely to give notice, and 
to make the finding of judgments more eaſy. Decreed for pla 


tiff; but the cauſe turned upon the foot of an agreement between 
plaintiff and defendant touching defendant's delivering up tit 
bond and judgment. Mich. 1733, Forſhall and Coles, 75 Yn. 


Abr. 54. pl. 6. 


9. A. a jointenant with B. her ſiſter, made an abſolute con 
veyance to C. in fee for 1041. which was intended only as a mott 
gage. In 1708 thoſe deeds were cancelled; and then 4. in con 
fideration of 184/. (including the 104/.) paid by C. _— 

| - 


M origaze. 


y partition without C*s conſent, B. was in poſſeſſion till i) io, 
hen C. ejecting her out of the moiety, enjoyed it quietly ?till 
726, when A. brought her bill for red:mption, to which C. plea dad 
imſelf an abſolute rom: wh The receipts given for the money 
xentioned it to be purchaſe money. In 1710 there was an agree- 
ent that 4. might have the eſtate again, if deſired, on paymen: 
Principal, Intereſt and Charges. The cauſe was firſt heard before 
is Honour, who diſmiſſed the bill. And afterwards coming on 
fore Lord Chan. Talbot, his lordſhip took notice that the caſe 
ras very dark, but that the ſaid agreement ſhewed it was not re- 
eemable at firſt, and that upon conſidering * what, upon proof, 
took to be the annual value of the eftate; and as to the other 


e caſe affirmed his Zonowr's decree. Had A. continued in poſ- 
ſhon any time after executing the deeds, he ſhould have been 
xr that it was a mortgage; and the acquieſcence of ſixteen 
under C.'s poſſeſſion was a ſtrong evidence of its being an 
lolute conveyance, for otherwiſe the length of time would not 
re ſignified, becauſe they who take a conveyance of an eftate as a 
rigage without any defeazance are guilty of fraud; and no length 
time will bar a fraud (a). And his l/ordſbip diſapproved of the 
ice in the North, of making mortgages abſolute, and the defea- 
ue by a ſeparate deed, as carrying a face of fraud. Hil. 8 Geo. 


10. J. S. being indebted to A. in 300l. A. threatened to ar- 
| him, but to prevent this 7. S. propoſed to aſſign to him a 


nt was to be an abſolute one in diſcharge of the debt, or whe- 


It; however, A. got an abſolute aſſignment drawn, which J. 
objected to, inſiſting, that it ſhould be made redeemable on 
yment ut ſupra. The parties diſagreeing, B. the brother of 
S. interpoſed, and at laſt the agreement was, that B. ſnould 
come bound to A. for the payment of the $3oo/l. and that the 
me of A. ſhould be ftruck out of the aſſignment, and B.'s in- 
ed; that F. S. ſhould execute the deed with this alteration 


ed was made to indemnify B. againſt the ſaid bond, all which 
8 accordingly done. Two days afterwards J. S. directed the 
ants to attorn to B. which they did, and it was ſworn by B. 


dB. that the aſſignment which had been made ſhould be abſo- 


itters, his /ord/bip was inclined upon the whole to think it was 
firſt an abſolute conveyance ; and, upon the circumſtances of 


ie eftate ut ſupra, but with a further covenant not to agree to 
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(a) Maxim. 


Cotterell and Purchaſe, Caſes in Eq. Temp. Lord Talbot 61. © 


ſe; A. agrees; but it was not fully ſettled whether the afſign- 


r it was to be redeemable on payment of the 300. with inte- 


ly, but that there be an indorſement, purporting, that the 


his anſwer, that on the ſame day it was agreed between 7. S. 


e to him without redemption. But this part of his anſwer 
s falſified by a witneſs, who ſwore that B. afterwards declared 


J. S. war a fool for not making the aſſignment abſolute to him. 


d. became afterwards a bankrupt, and a bill being brought 


+ faid, his opinion was, that the plaintiffs were intitled to 
that it could not be doubted but that when this aſſignment 


/ ; 


a redemption, Mr. Juſtice Parker, who ſat for Lord Chancel- 


was 


= Mortgage 0 
was made, it was then intended only as a mortgage ; for tho 


- 
ws 
— 


aſſignment was, on the face of it; abſolute, and that wy 
hand and ſeal, yet the indorſement, tho? under the party's } - 
only, was ſufficient to ſhew, at leaft in equity, it was only a my 5 
gage; and that what was done two days after the execution oft 
aſſignment did not alter the nature of it, being no more than 20 ha 
rection to the tenants to attorn to the mortgagee. And th n 
ing contended for the plaintiffs, that J. tiot only forfeited WW wi 
coſts, by inſiſting upon this aſſignment as an abſolute purchy 
but that he ought to pay plaintiffs the coſts of this ſuit, the 
ſaid, he thought it would be going too far to make B. phy m: 
coſts of this fait; but was of opinion, that he had forfette wi 
coſts, Here is an indorſement under his own hand; hen co 
he has admitted the aſſignment to be a mortgage, and then h 
is a witneſs falſifying his anſwer. Decreed tbat the aſſignee, iſh mc 
der the commiſſion in the firſt place ſhall have liberty to red on 
and in default thereof that the plaintiffs ſhall have the redempii be 
| Eaſt. 1740. Franklyn and Fern, Barnard. Rep. in Chan. 30 7 
(Page 594) # (B) Redemption, in what Caſes decreed, —— e 
44 what Time, &c.—— And who ſhall be adi * 
(a) Vide A) P. Sh | Ca 
Ce. and G P. to redeem (a). | 
C. If a mort- | | FC gre on | her 
gagor has been abſent thirty years, his heir apparent may redeem, for it may be preſu i T. 
when the mortgagor has not been heard of ſo long, that he js dead. (5) MS. Nt. all 
lands are limited in a ſettlement to daughters, with a proviſo, that if the heir, executs 
adminiſtrator of the ſeller, pays 400/. at a day certain to truſtees, that the limitation eſt; 
ceaſe, this limitation is only a collateral ſort of ſecurity for the money, which the credimi bill 
the ſeller, or he in reverſion, may redeem. Frederick and Aynſcombe, (c) MS. Note. fat! 
equity of redemption has always been conſidered, in equity, as an eſtate in the land; it u bo 
| an intereſt in the land as will deſcend from anceſtor to heir, and may be granted, intailed, den EY 
or mortgaged; and that equitable intereſt may be barred by a common recovery. The 
ſon whois intitled to the equity of redemption, is conſidered in 14 as owner of the H ane 
and the mortgagee to retain the land as a pledge or depoſit; and for this reaſon it is, u dee 


mortgage in ſee is conſidered as perſonal eſtate, notwithſtanding in point of law the || 
eſtate veſts in the heir. 4) MS. Notes. A mortgage by a popiſh heir may be rede 
by the next proteſtant kin. M. 12 Geo. 2. Jones and Meredith & al, in Scac'; Bunk. 
| Comyns's Rep. 661. S. C.-——A tenant by elegit, ſtatute merchant er ſtaple, or tenant by! 
curteſy, or in dower, may redeem as well as the mortgagor, his heir, aſſignee or ſubſequ 


incumbrancer. Bunb. 347. 65) Quere term and year. (c) Quer red 
and year. (4, Queære term and year. "I 4; 
Defendant pur- I. A Mortgagee in fee lends money to the mortgagor u fr 
chaſed the equi- bond, and the mortgagor dies, and his heir ſell i ing 
ty of redemp- equity of redemption. And per Lord Chancellor, the vende' Wi ney 
_ — 3 the heir of the mortgagor ſhall redeem the land, without pay ſho, 

| 2 gp "frag the money lent on the bond. Hil. 1678. Bayly and Robſon, P mig 
| Bif's leſlor was in Chan. 89. Vide 2 Stra. 1107. 1 Vef. 86. 158 
a mortgagee, ö Kin | and 
and had alſo lent money on a bond. The court being moved to ſtay proceedings on pay"... 
of the mortgage money with intereſt and coſts, it was referred to the maſter ; and the Fd 
inſiſting to be paid the bond, before he would reconvey, the matter was ſpecially repo n 
And the court was of opinion, that this not being an application by an beir, but the mortge# bur! 


bis aſfizn-e of the equity of redemption; they could not allow the bond debt to be brought in, 
were to act in this caſe according to the rules of a court of equity, where a redemption 150 
ſtantly decreed upon payment of the mortgage money only. Hil. 12 Geo. 2. Archer and 
' in B. R. 2 Str. 1107.—Note; It was ſaid to have been ſo held Hil. 11 Geo. 2. in B. N. 1 
on the demiſe of Coꝛuburſt, v. Mortimer et al. Vie 1 Vol. Eg. Ca. Abr. 325. Bid. 


Mortgage. 


2. If A. mortgage lands to B. for tocd. and A. owes B. alſo 
100l. by contract or bond, A. ſhall not be admitted to redeem the 
without paying the 1004, by the rontrad or bond, but 
is left to his remedy on his contra# or bond (e). Mich. 1701. fo 
held in the caſe of Monger and Kett, in Canc', 12 Mod. 559. 


(e) Herenpon 
Pooly at the bar 
BE oth | | | ſaid, that if [ 

have ſeveral mertgages upon ſeveral lands for tool. each from the ſame perſon, and one of the 


mortgages proves a bad title, and the other good, the mortgagor ſhall redeem the good one, 
without paying of the money upon the bad one. Ibid. | | 


3. If mortgagee aſſigned over his mortgage, yet he muſt be 
made a party in a bill of redemption, that he may account for 
what profits he did receive in his time. This was held by the 
court, to be the daily practice. Anne, in the Dutchy. 

4 A. had a mortgage of certain lands, whereof B. had a prior 
mortgage, and afterwards B. lent a further ſum to the mortgagor 
on a ſtatute ; but as A. alledged B. had notice of 4.'s mortgage 
before he lent the laſt money, B. by anſwer did not deny notice 
7 but -vaſively, and 4. could not prove notice till after 

lending the laſt money; yet becanſe B. had not denied no- 
tice poſitively, Lord 5 Wright and his Honour decreed a re- 
demption on paymerit of the firſt, money only. Trin. 1703. 

Cafon and Round, Prec. in Chan. 226. 

5. Plaintiff's huſband before marriage gives her a bond to leave S 
ber 10000. if ſhe ſurvived him, and the ſame day marries her. my Cad. Fog 
The huſband dies inteſtate, leaving a freehold and copybold eltate, tho' the heir on 
all in mortgage to B. The wife adminiſters, but the perſonal payment of 
eſtate not being near ſufficient to ſatisfy this bond, ſhe brings a what is due on 
bill againſt the Fir and mortgagee to redeem, and be let in to have yr yo "gage 0 
ſatisfaction of the bond. And per Lord Keep. Wright, if the HE i = 1 

. 7 . 2 copyho 
bond were executed, (which being doubtful, was ordered * to be (Page 595) 
tried) the court would ſupport it as a bond, and that the freehold from the wiſe, 
and copybold being mortgaged together, the plaintiff ſhould re- yet that ſhe 
deem both. Hil. 1704. Acton and Aon, Prec. in Chan. 237. fhal! hold the 

6. A note was given at the time of the releaſe of an equity of re- - e- we ay | 
dmption, that the relcaſor ſhould have the lands conveyed to him, 2 124 e 
upon payment of what was given for the lands, within a jear; fuch * 
payment having been neglected for ſeveral years, there ſhall be no 
redemption, 10 Feb. 1706. Endſwcr:h aid Griffith, 15 Vin. 
TVo | | 

7. A. mortgages a tenement to B. and C. and D. were ſureties 
for payment of principal and intereſt; afterward 111. intereſt be- 
ing behind, C. paid it o prevent a ſuit ; after this D lends mo- 
ney to A. and it was propoſed that the equity of redemption 
ſhould be his ſecurity ; upon which. C. deſired D. that the 1 17. 
might be included in his ſecurity ;. D. promiſed it ſhould, and 
accorc:ngly adds the 11/7. to the cunſideration of the mortgage, 
and gave C. a note to aſſure him a ſatisfaction out of this ſecu- 
nity. --D. being a conſiderable creditor to A. inſiſted, that C. 
ſhould*have no ſatisfaction until his own money was firſt reim- 
burſed; C. dies; bis widow being his executrix, exhibits = 


His Lordſbip in 
this caſe ſaid, 
no valuable 
purchaſer, with 
notice of a debt, 
ſhall be afliſted 


againſt it in 
equity. 


ges e of them to a third perſon; but there was no admittance, 


(*Page 596) 


that was needful, but inſtead of that he entered the ſurrender i 


being creditors have an equitable right, which will prevail again 
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bill againſt D. and infifts upon having ſatisfaction before hin. 
The money being due to her precedent to his demand, the de. 
fendant alledged that the acceptance of the note was a waiver of 
the firſt equity. Lord Chancellor: C. having paid 111. for inte. 
reſt, he ſtands in the place of B. the mortgagee, and ſhall hate 
the benefit of that ſecurity ; and as to the note it is not any 
waiver, but an aditional sk Trin. 7 Ann. Beckett and 
Booth. 

8. A. ſeiſed of a copyhold in fee, upon his marriage ſurren- 
dered it to the uſe of himſelf and his <vife in ſpecial tail, remainder 
to the wife in fee, upon condition that if be pay Fol. at ſuch a dy 
to à daughter that the wiſe had, then the whole ſurrender to be wad; 
the day elapſed and the 501. not paid; the huſband died cn 


iſſue. The plaintiff being his heir, brought his bill againſt the 


defendant, who purchaſed from the wife to redeem. Defendant 
pleads that he is a purchaſer for a valuable confideration without u. 
tice, Lord Chancellor: The court may ſometimes carry an ini: 
reft which is redeemable even to an jon. This originally wa 
not deſigned for a mortgage, but the party by ſettling it thy 
has left it in his election either to perform the condition, by paying 
the money, or to let the ſettlement fland, and he choſe the ht. 
ter; therefore he allowed the plea, but ſaid nothing of the nc. 
tice. Mich. 8 Ann. King and Bromley, M. S. Rep. 

9. A. being ſeiſed of ſeveral or 4" in fee, mortgages them; 
and afterwards mortgages part of them to another, and mortgs 


or if there was, it was entered in a wrong book, contrary to the 
cuſtom of the manor. But the mortgagee relied upon the mort 
gagor, who was deputy ſteward of the manor, to do every thing 


a wrong book, contrary to the cuſtom. , And after mortgage 
the lands a fourth time, then the mortgagor becomes a bankrupt 
Inſiſted, that the lands in the ſecond mortgage, being part d 
thoſe that were in the firſt, the ſecond mortgagee ſhall be admit 
ted to redeem all the lands contained in the firſt mortgage, pay 
ing the firſt mortgagee all that is due upon his mortgage. Auld 
by Lord Chancellor, Where there is a ſecond mortgagee of par 
of the lands that were before in mortgage, he ſhall not redeen 
part of the firſt mortgage, and ſo put the firſt mortgagee to ſect 
what is due to him out of the reſidue of the lands, when he hati 
a precedent title to the whole, but paying all that “ is due, he ſul 
redeem the whole. But it was ordered that the ſecond mortge 
gee ſhould redeem ſo much as was contained in his own mortgags 


the maſter ſettling the proportion the ſecond mortgagee ſhall pay i 


the firſt. And it was alſo decreed, that the fourth mortgage bei 
without notice of the third, and the third being enter 
in a wrong book, the third ſhall be poſtponed, and the four! 
ſtand in the room of it; and that after the fourth mortgage is 
tisfied, the third ſhall be let in. It was objected, that the aſſg 
nees of the commiſſioners of bankrupt bave the legal eſtate, and 


equi 
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equity only. Lord Chancellor : They ſtand but in the place of 
the bankrupt, and this third mortgage would have been good 
againſt the bankrupt himſelf, and therefore ſhall be good againſt 
the creditors ; and the third mortgagee ſhall come in as a creditor, 
to have his dividend of the bankrupt's perſonal eftate, for ſo 
much as the third mortgaged lands fall ſhort of ſatisfying what is 
due upon that mortgage. Wellman and Warren, Mich. 8 Ann. 
Vide P. 600. Ca. 28. 1 | 

10. No Redemption after forty year: paſſeſſion, but on a flated 
account for turning intereſt into principal. 15 Fan. 1710. Conway 
and Shrimpton, 15 Vin. Aly. 468. pl. . | 

11. A feme ſole ſeiſed of lands in fee, ſubject to a mortgage, 
marries A. who about ten years after pays off the mortgage, and 
has it aſſigned over to B. in truſt for himſelf, and lays out a con- 


ſiderable ſum in improvements upon the eſtate; and having iſſue | 


two daughters by his wife, makes his will, and deviſes theſe lands 
to his youngeſt daughter, and dies; the wife ſurvives, and holds 
the land for her life; and after her death, the eldeſt daughter 
and her huſband bring a bill againſt her ſiſter and coheir, to re- 
deem a moiety of theſe lands. The great queſtion was, upon 


what terms and in what manner plaintiff ſhould redeem, for if the 


account was to be taken as between mortgagor and mortgagee in 
poſſeſſion, then the deviſee muſt account for the profits received 
by the deviſor, and be allowed for repairs and laſting improve- 


ments; but if in this caſe the deviſor ſhould be judged in pofleſſi- 
on by right of his wife, and not by virtue of the mortgage, then 


the deviſee was not to account for the profits, nor have an allow- 


ance for repairs and improvements, tut only to have intereſt 


allowed from the father's death, for then it would be the common 
caſe of tenant for life of lands in mortgage, who is obliged to 
keep down the growing intereſt during the continuance of his eſ- 
tate, aud ſhall not have any allowance for the improvements? Cow- 
er C. decreed that there ſhould be no allowance for improvements 
by the huſband before he took an aſſignment of the mortgage ; 


but from that time the deviſee ſhould have an allowance of the 


two thirds of the laſting improvements, but nothing for the other 
third, becauſe he received the benelit of the improvements during 
his life, according to the uſual proportion between an eſtate for 
life and the reverſion in fee; and that no intereſt ſhould be allow- 
ed during the deviſor's life, for tenant for life is bound to keep down 


the intereft during his eflate. Per Cur'. Newling and Allet, Zaſt. 


| Geo. Vin. Alr. 185. Ca. 8. Letter /. | 
12. J. S. grants a rent-charge in fee of 480. per annum to B. 


vpon condition, that if J. S. ſhould at any time give notice to 


pay in the conſideration money (being 800/.) by inſtalments, viz. 
100l. at the end of every fix months, and ſhould purſuant to 
ſuch notice, pay the ſaid money, and intereit at any time during 


his lifetime, then the grant to be void; but there is no covenant | 


for J. S. to pay the money, and the rent-charge was much leſs than 
what the * intereſt of the money came to, (legal iatereſt being 
then, viz. about ſixty years ago, at 81. per cent.); and B. had 


Vor. II. 2 Q conveyed 


(*Page 597) 
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(a) Brere when: conveyed it over after J. S. s death (a) to a purchaſer, to whom 


the mortgagor he had given collateral ſecurity for quiet enjoyment ; and the pur- 
— chaſer had afterwards made a marriage ſettlement of it. And up- 
on a bill brought by the heir of J. S. to redeem this rent-charge, 


the only queſtion was, whether it was redeemable? And Lord 
Chan. Comer conceived the rent-charge was not redeemable at 


His brei ob- ſo great a. diflance of time (b), viz. about ſixty years; and that 
ſerved, cu it this court had gone too far in permitting redemptions. And de- 
was material, creed the bill to be <miſed with the uſual coſts, it being only up- 
that at the time on bill and anſwer. Mich. 1714, Floyer and Lavington, 1 Will 
„ F TT 2 | 2 
mortgage inter- y 4 DW | 
eſt was at 8. . | | 
| cent. and therefore the rent-charge of 48. 2 year being ſo much leſs than the yearly inter- 
eſt of 8oo/. which at 81. per cent. came to 64. a year, the payment of the rent-charge could 
not be taken to be the payment of the intereſt. That here ſeveral circumſtances concurred, 
which, tho* each of them ſingly might not be of. force to bar the redemption, yet all joined 
together were rr over it. That the ſeemed to have allowed 
a conſideration ſor the purchaſing the equity of redemption after the death af the mortgagor. 
Firſt, By taking the rent-charge at 48/. per . Secondly, by agreeing to have his princi- 


pal money by inflalments.. Thirdly leaving it at the election only of the mortgagor 
whether he would redeem or not. FE Ne 


tingent right of redemption might not, fair and reaſonable terma, be purchaſed. That 
the length of time, where ſo great as in rr 
rent-charge as well as of land. That the alienation, purchaſe and ſettlement of this rent- charge, 
after the death of the mortgagor, being all without any /raud, were of right; as alſo that 
the mortgagor was not bound to pay the money by any covenant, That the purchaſe of 
this rent-charge did no ways either create or admit of a right of redemption, by taking a ſecu- 
rity againſt a redemption, that being only a prudent caution made uſe of by the purchaſer, 
which the ſeller, being ſatisfied it would not hurt himſelf, might adviſe him to. Per Lord 
Chancellor, ibid. 271 to 273. But the Reporter ſays, it was thought that the length of time was 
the chief ohjection to the redemption. bid. 273. 3 () Sir Foſeph Fetyll, for 
the plaintiff, cited the caſe of Lord Widdrington and Jennings in Lord Harcourt's time, where 
the court took a difference between a mortgage of a rent- charge and of land, and that a re- 


demption was allowed in the former caſe after a very long time, viz. eighty years, as he thought. 
Jhid. 270. „ | | | | 


* 


13. Bill by a conuſee of a op 4 the mortgagor to redeem after 
a decree of forecloſure, &c. e defendant pleads a decree of fore- 
_ cloſure, and that the ſtatute was acknowledged after the mortga- 
gee's bill filed, that the mortgagee had no notice, and made proper 
parties at the filing of the bill, and that the preſent plaintiff took 
the ſecurity Pendente lite. Per Harcourt C. this is a recent fore- 
cloſure ; let the plaintiff redeem upon payment of what is due, 
| wa colts. 9 July 13 Ann. Criſp and Heath, 7 Vin. Abr. 52. 
But according 14. There is a difference between mortgages of exchequer an- 
hangs py fag nuities and common ſtock, the value of EK — upon ima- - 
1714, Annui- gination, rather than real value; but annuities are a certain ſecu- 
ties mortgaged rity, and carry a conſtant intereſt, and are to be conſidered as 
are receemable mortgages of lands, and cannot be ſold after forfeiture without 
ae want forecloſure ; but the decrec was reverſed. 1714, Wilſon and 
1 Tooker, 15 Vin. Abr. 476. pl. 7. „ 
agreement that | 5 
the mortgagee may ſell aſter ſorſeiture. Did. 


15 A. 


Mortgage. 
15. A mortgage was in Wales by leaſe and releaſe for 3000. Here being =s 
Proviſo, to be redeemed on payment of 3oo!. on any Michaelmas- covenant for pay- 
day ; but there was no covenant ts, pay the money. Lord Chan. ment of the me- 
Cowper thought this in nature of a 2 and redeem- , is % 
able even. at law to the end of the world. Mich. 1715, Howell and 8 
Price, Pret. in Chan. 423, 424. 8 parties, either 
ee nee s the mortgagor, to ſubjeck his perſon, 3 
„ Or to 
py hi money; but this being in nature of a conditional pürchaſe, is ſubje& — 
on payment by the mortgagee or his heirs, of the money on any Michaelmar-day, at the election 
of the mortgager or his heirs; fo that here was an everlaſting ſubſiſting right of redemption 
deſcendible; and which cannot be forfeited at law like other mortgages, and therefore there can 
be pig rage rages” non or any aſſiſtance of this court,. but the mortgage may be defeated, 
ren at law, by a performance of the terms and conditions of it. Per Lord Chancellor, ibid. 


216. A. mortgages to B. for a term of years, to ſecure a ſum of (*P 8) 
already lent to A. as alſo ſuch other ſums as ſhould hereaf- ( Page 8 ) 
ter be lent or advanced to him. A. makes a ſecond mortgage 
to C. for a certain ſum, with notice of the firſt mortgage; and 
then the firſt 'mortgagee, having notice of the ſecond” mort- 
gage, lends a further ſum, &&c. . Per Cowper Lord C. The ſe- 
cond mortgagee ſhall not redeem the firſt mortgage, without pay- 
ing as well the: money lent after, as that'lent before the ſecond 
mortgage was made; for it was the folly of the ſecond 
mortgagee, with notice, to take ſuch ſecurity. But upon the | 
importunity of the counfel, it was ordered, that the mer ſhould 
report what money was lent by the firſt mortgagee” after he had 
notice of the ſecond mortgage. Eaft,i 2 Geo. Gordon and Gra- 
Jon 7 Fi. Mn 3% © S.oooEhSnI SELL ESE” 
17. It is a rule in equity that a mortgagee in poſſeſſion, who is 
ſued for a redemption, ſball never be firipped of his poſſeſſion before pay- 
ment. 17 Feb. 1717, Brine and Haripole. Vin. Air, Tit. 
C0 ²˙ . oo i in 
18. Where by a ſpecial agreement profits are to be ſet againſt 
intereſt, whether length of time be a bar to forecloſure. 17 Feb. 
1717, Brine and Hartpole, 15 Vin. Abr. 469. pl. 12. 
19. The principal queſtion was, whether on a bill brought by 1 l. 2,,. 
the purchaſer of lands (from the heir at law of the mortgagor) to 575, S. C. 
redeem, the mortgagee could retain a bond debt of the mort- N 
gagor to the mortgagee, ſo as to oblige the purchaſer to pay 
both before he "redeemed, as without queſtion he might have 
done upon ſuch a bill brought by the. heir at law of the mort- 
gagor before any ſale made. Deereed per Lord Chan. Maccles- 
field, that the alienee of the heir - might redeem the mortgage 
without paying che bond debt ; for tho“ it is true, that the heir 
muſt have paid both in ſuch a gaſe, yet the reaſon of that is, be- 
cauſe the heir is expreſsly bound, ahd it is his own debt, ſo that 
the action upon the bond is brought againſt him in the bet and 
detinet ; and tho” by the civil law he may ſubſtitute the lands 
which he had by deſcent in diſcharge of his perſon, yet he may, 
if he thinks fit, difpoſe of thoſe lands; and make his perſonal 
| 2Q 2 eſtate 


Mortgage. 
eſtate liable. But by our law, before the ſtatutes 
' deſcent were pleaded, the plaintiff could = — * 


aaſlets :- by defeent at the time of the wri if he 
—— — diſpoſed of them before, the laintiff Had . but 
no by the ſtatute the plaintiff may reply tha * he had aſſets by 
 'deſiedt before: the writ purchaſed at ſuch a time, and if found 

for him, he ſhall have execution in value againſt the heir, which 

before he could not have ; but he can no more follow the lands 

in the hands of the alience than he can the in the hands 

of the vendee of the executor ; for the of the heir is 

debtor, and not the lands, and _ lands in the 


hands of the alienee can be no 

immediate lien thereon, which bond i is not, 

in the hands of the heir himſelf maſt be kable, in 

y both the bond and the mortgage, on a bill bro be by the 

(1) 80 if + man for a redemption (6) Hl. 1718, Coleman and Wiace, Prec. 

of a in Chan. 511. | 

term of years, 

mortgages it, and dies indebted to. in a | 

— den E bag ha a . Ii = Devaflovit, yet the purchaſer 
; ui , as it is ſo q 

ſhall be Me borrowed apen it; it was alſo held 

in this caſe that the bond creditor of the heir himſelf ſhould be preferred before a bond cre- 


ditor of his anceſtor, . 2 — peo 
— Thid. 512, 523. 5 a 


115 
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after fie _-_ os unde a yy Fay his own be wager 
ents on the gſtate. 18 * 
1719, + and Criſp, 2 E Tit. Mortgage, (VU) Ca. 13. 


22. There ſhall be no 8 after long Poſen, fo ſettlements 
made, and eflate improved. 8 April 1720, Courtney and =; 
ford, 15 Vin. Ar. 469. pl. 14. 
23. If a teſtator, being poſſeſſed of a term, ho it to 
A. and becomes: alſo indebted to A. by ſimple contract, and dies, 
his exeeutor bringing a bill to redeem, ſhall pay both the- mort- 
gage: and. debt by ſimple contrast, becauſe. the very equity of re- 
d:mption is affets to pay ſimple contra# debts ; but if any creditor of 
the teſtator brings a bill to redeem this mortgage, be ſhall only. 
pay the mortgage. Hil.; 1721, Per Lord Chan. Macclesfield, in 
the caſe of Coleman and Winch, 1 Will. Rep. 777. 
2 Mod. Caſes in 24. A. plaintiff's brother, mortgaged the lands to B. and 
Law and Eg. 2. died. In the mortgage deed there. was a- covenant to-rec 
8. 5 in totiders upon fix months notice of the payment of the principal and intereſt ; 
To : and another -covenant, that in caſe the gate war to be ſold, that B. | 
Should have the pre-empiion ; but B. getting the counterpart of the 
| mortgage into his hands alter 4.18 3 and plaintiff having 
| given 
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given B. fix months notice that he would pay the principal and inter- 
5 and defendant refuſing to accept {oth ates t ex- 

ibited his bill for a reconveyance of the eſtate, having entered 
into articles for the ſale thereof. B. by his anſwer, inliſted on 

| the covenaant in the deed to have the pre-emption ; but it ap- 
pearing that neither the plaintiff nor the purchafer knew any 
thing of this covenant, the counterpart of the mortgage having 
been in B.'s cuſtody, c. and that plaintiff had often made ap- 

_ plication for a counterpart thereof, which was denied, he m/i/ting 
only to have the principal and intereſt paid, for that the ſecurity was 
too narrow for the money he had lent; and that if it was wot 
paid by ſuch a time he would forecloſe the equity of redemp- 
tion ; but never mentioned that he was to have the benefit 'of 
| jon till after the eſtate was ſold ; therefore he ought 
not now to claim it to the prejudice of the purchaſer, plaintiff 
having had time for to claim it (if he had pleaſed) before the 
eſtate was ſold. — accordingly ; — mortgagee to re · 
convey upon payment of principal and intereſt, c. Eaft. 1722, 
Orly and Tur. MS." Rep. ol | 

FM. Bill to have a ſatisfaction of a judgment, againſt a pur- 

er of the equity of redemption of the land, or to redeem in- 

cumbrances, &c. The defendants inſiſt on the ftat. 4 & 5 

V. & M. _ 20. that no judgment ſhall affect a purchaſer or 

mortgage, unleſs docketed. This judgment was not docketed 
'till 1721, and the purchaſe was made in 1718. Macclesfield 
C. It is plain defendant had notice of the judgment, and did 
not pay the value of the eſtate; and that is a ſtrong preſump- 

tion of an agreement to pay off the judgment; and fince plain- 
tiff cannot proceed at law againſt defendant upon the judgment 
for want of docketing in due time, he ought to be relieved 
here. Decreed that defendant pay plaintiff the money bona fide 
due upon the judgment. Mich. 9 Geo. Thomas and Pledavell, 
7 Vin. Ab. 5 3. pl. 5. < 225 
* 26. A bill was exhibited by the creditors of a mortgagor, (*Page 600 ) 
to have the eſtate ſold for payment of their debts; pending e 
which ſuit the mortgagee obtained a decree to forecleſe the mort- 


gagor. The court decreed that the creditors ſhould redeem upon 
L ef of principal, intergſ and cofts, to the mortgagee; and 
erred it to a maſter to take an account thereof; and that the 
lands ſhould. be ſold to the creditors. . Trin. 11 Geo. 1. Soley and 
Saliſbury, ꝙ Mod. 153, „„ „ 

27. J. S. in 1679, mortgaged lands to A. for a ſmall ſum of . * _ 
money, by an abſolute conveyance and defeazance, but the 
redemption wvas expreſſed to be made with J. S.“ own money and in 
his hfe-time. Soon after F. S.'s neceſſities forced him to go 
abroad, where he died about twenty-ſeven years fince, and his 
heirs knew nothing of the mortgage. In 1702 A. deviſed that if 
the mortgage ſhould be redeemed, the money ſhould go ſo and fo. 

About ſixteen years after the will, a bill was filed for redemp- 
tion, to which was obje&ed the great length of time, and that by 
the ſettled rules of the court a mortgage ſhall not be 3 


| Martgage. 
after twenty years. But his honour held, that decreeing a re- 
demption would be no wrong or hardſhip to the party, for he 
will have greater intereſt than the law now allows ; and that the 
not decreeing a redemption, would be eſtabliſhing a very great 
impoſition ; and tho* abſolute conveyances and were 
formerly much uſed in mortgages, yet the ſame is left off, as 
dangerous, by loſing the defeazance, which is avoided by being 
in the ſame deed; that the words in the defeazance, however 
fertered, ſignify nothing where the money is to be repaid ; for 
the borrower, being neceſſitated, and ſo under the lender's 
power, the law makes a benign conſtruction in his favour ; but 
this was a fraud in its creation, and in ſuch caſe it redeemabl: 
after any length of time ; for the words to be paid with bis own 
money, were thrown in to no other purpoſe but to make J. S. 
imagine it could not be done otherwiſe ; whereas any other 
| perion's money was of equal value. But if rightly conſidered 
diſtin& from the fraud, there is ſufficient for redemption by the 
declaration in the will, where he calls it a mortgage; and as 
J. S. by thoſe fettering clauſes would have a right to redeem, ſo 
will his heir, who v be equally deceived by them ; but here 
it appears that the heir knew nothing of this deed, which is ſtill 
ſtronger ; and had he known of it, it would have deceived him, 
and led him into an imagination that he could not redeem. And 
Lord Commiſſioner Gilbert was of the ſame opinion, and thought 
this caſe out of the general rule-of derelifion, which even ſuppoſes 
evious knowledge of the right, it being abſurd to fay a man re- 
inquiſhes a right which he knows not of, nor can it be ſuppoſed 
a deyeliftion or a right neglected or diſregarded, by reaſon of the 
| In this cafe the Ereat over-value. And a redemption was decreed. Eefl. 1725, 
Maſter of the Ord and Smith, ſelect caſes in Chan. 9. | | | 
_ 1" 00 nne 
remem a ago, where a redem was de on a mort 
made in 1642, and whe 3 ithe infancy nor * but only N | 
having brought a bill to forecloſe, it was an admiſſion that he conſidered it as a mortgage, and 
fo the mortgager was let in to redeem. id. 10. SE 


28. The rule for redemption evithin twenty years ſhould be in- 
violably abided by, for it is for quieting of mens eſtate ; and 
_ negleRing for ſo long a ſpace of time to purſue their rights, is 
a derelifiion of the pledge, and ſhould not be broken into; for it 
is a natural reaſon to think, that perſons having a right would 
proce it in ſuch a ſpace of time, if it were worth while; and 
y its not being * done, as it was their intereſt to do ſo, (about 
which men are very ſedulous) the natural dedu&ion is, that they 
thought it not worth while. But a caſe may be out of the ge- 
neral rule; as where the ſuppoſal of a derc/ifion may be anſwered, 
as where the right of redemption is induftriouſly obſcured by par- 
ticular clauſes, viz. That the redemption muſt be with his own 
money and in his own life-time, &c. which would be uſeleſs for 
any other purpoſes but to create an imagination, that he could 
not do it unleſs with his own money and in his life-time. Per 
Lord Commiſſioner Gilbert, Zaft. 1725. Ord and Smith, Scle# 
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29. The 


| Mortgage. 1 
29. The plaintiffs brought a bill to redeem a lottery annuity 41 
they had mortgaged to the defendant, and prayed to have the 
fame reſtored upon payment of the mortgage money and intereſt. 
The defendant in his anſwer ſaid, that he had ſubſcribed the 
faid annuity into the South-Sea Company, and he inſiſted upon 
the benefit of the Stat. 6 Geo. cap. 4. ſc. 23. by which act all 
executors, adminiſtrators, guardians and truſtees, have liberty to 
ſubſcribe for and on the behalf of their reſpective teſtators, in- 
teſtates, or of infant minors, feme coverts or others, for whom 
they are reſpectively intruſted, and by virtue of the ſaid act are 
indemnified for ſo doing ; and that by the ſaid ſtatute the ſhare 
or intereſt of ſuch executor, adminiſtrator, guardian or truſtee, 
in the capital ſtock of the South-Seza Company, ſhall be ſubject 
to the like uſes, truſts and purpoſes, as the ſaid annuities fo 
ſubſcribed were ſubje& ; therefore the defendant inſiſted that he 
was indemnified by this ſtatute, and that he was only anſwerable 
to the plaintiffs for the produce or ſhare of the ſaid annuity in 
ſock, and that he was not obliged to anſwer ſpecifically in 
value. It a » that the annuity was ſubſcribed after tlie 
condition of the mortgage was forfeited, and that the defendant 
had ſubſcribed it without the conſent or privity of the owners. 
 Lutwwyche for the defendant inſiſted, that he ought to be charged 
only with the produce, and cited ſeveral caſes in this court, 
| where the party, ſo ſubſcribing, had been decreed to pay only 
the produce, as being indemnified from any thing farther by 
virtue of the ſaid ſtatute; and this, he ſaid, had been done in 
the caſe of a goldſmith, in whoſe hands ſuch annuities being 
left, and they having ſubſcribed them without the privity or 
conſent of the owners, yet they were decreed to anſwer only the 
produce; and to this purpoſe he cited the cafes of Black and 
Fowler, cor Lord Chan. Macclesfield, and Weaver and Nichols, 
and Marſhall and Fowler, in which laſt caſe an action of trover 
was brought for the annuities againſt the goldſmith in whoſe 
hands they were depoſited, and the plaintiff recovered in da- 
mages the whole value of the annuities; and the bill being 
brought by the goldſmith who was the defendant at law, to be 
relieved againſt the verdict, the Maſter of the Rolls granted a 
perpetual injunction upon payment of the produce. And this 
decree was afterwards affirmed by Macclesfield Lord Chan. upon 
an appeal. Lord Chan. King ſaid, the preſent cafe differed - 
from thoſe which were cited, and decreed & redemption of the 
plaintiff*s annuity upon the common terms of payment of the 
principal money and intereſt. Mich. 12 Geo. 1. Thomas & af 2 
and Pendlebury, MS. Rep. „5 5 N 
30. J. S. having chambers in Gray's Inn, mortgaged them to 
A. J. S. died, leaving B. a ſoa, who was his adminiſtrator, 
but no member of the ſociety. B. brought a bill to redeem. It 
was objected, That B.- was utterly incapable of having the 
chambers by the rules of the ſociety, * which are, that none (Page 691 
can have chambers but ſuch as are members of the inn. But dee, 
Lord Chan. King ſaid, tho? B. by the rules of the houſe, is 5 
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capable of chambers, yet they ſhall be to him or his appointee. 
(a; V this Tria. 1726. Rakeſtraw and Brewer (a), Se led Caſer in Chan. 55. 
Page, Ca. 3% 31. A decree of forecloſure is not to be ſet aſide afier twenty 
years for matter of form only ; upon a demurrer to a bill of re. 
view. 12 Feb. 1727. Jones and Kendrict, 15 Yin. Abr. 470. 
D. 18. ; | | 8 | | | 
1 32. F. S. repreſentative of H. brought his bill againſt C. to 
redeem a mortgage of chambers in Gray's Inn made by H. in 
1687, and by aſſignment transferred to C. whoſe executor B. 
was. The term mortgaged by H. was for fifty- ſaven years, 
which would expire at Lady-Day 1731, and the Bench gave a 
new term for eleven years to C. to commence from the end of 
the former; and he was the firſt perſon who was in poſſeſſion 
of the chambers under the mortgage, but had not been in poſſeſſion 
for twenty E ſo that 7. S. came within time. 7. S. firſt 
petitioned the Bench to be admitted to redeem, and 21 May 
1726 an order of penſion was made, reciting, * That the mat- 


. 


« ter in diſpute between the parties was matter of account, | 


« which the Bench was not capable of taking, and the mort- 
4 gage of ſo long ſtanding ; but that J. S. was at liberty to 
10 del his remedy in a court of equity, as he ſhould be ad- 


« viſed. Upon which J. S. brought his bill. And his honour 


ſaid, he could not meddle with this title to chambers, which 


is no legal one, but the benchers themſelves having recommend- 


ed it to J. S. to come hither, and left him at liberty to make 

his application, he ſaid the Bill was proper; and it was urged, 

that if J. S. could redeem the old term, yet he could have no 

{b) Such r. title to the additional (5) term of eleven years. But per car”, . 
need term has This additional term comes from the old root, and is of the 
1 ſame nature, ſubject to the ſame equity ef redemption, elſe 
| make wich bhardſhips might be brought upon mortgagors by the mortgagees 


the principal getting ſuch additional terms more eaſily, as being poſſeſſed of 


term, as an ex- one not expired, and by that means worming out and oppreſſ- 


ereſcent out of ing a poor mortgagor. A redemption was decreed per his ho- 


it, 8 * 20 nour, Hil. 1728. Rakeflraw &a and Brewer (c), 2 Will. Rep. 


Lerd Chancellor 511. Affirmed by Lord. Chan. King, 12 July 1729. 
in S. C. Tria. | | | „ | | 

11 Geo. 2. Sele Caſes in Chan. 56. fe Select Caſes in Chan. 55. Tria. 11 Geo. 
x. S. C. and ſtates it thus: A. mortgaged his chambers in Gray's Ina to B. in 1687, but con- 
tinued in poſſeſſion till 1700, at which time an order of the Bench was made to deliver poſ- 
ſeſſion to .. entered into part, but A. continued in poſſeſſion of the reſt till 1708. 4. 
died, leaving the plaintiff an infant, and B. then being in poſſeſſion of the whole, the infant 
came of age in 1714. In 1726 plaintiff brought his bill to redeem, and a decree was made 


at the Rolls to redeem, and alſo to have the renewed term of eleven years conveyed on pay- 


ment of the con ſſderatian money, with intereſt, In arguing this caſe before Lord Chan. Xing, 
it was admitted that where a mortgagee is in poſſeſſion for taventy years, and no intereſtpaid, the 
morigagor ſpall not redeem, but where be is in poſſeſſion of any part, the computation of that time ſpall 
never affect bim, but only from the time! the mortgagee was in poſſe/jion of the whole, and ſball be ad- 

mitted to redeem. And Lord Chancellor affirmed the decree, and added, that for part the mort- 
|  gagor may redeem as being in poſſeſſion, and as he cannot do that ſeparately, he ſhall redeem 
the whole. That in this caſe 4. was in poſſeſſion till 1708, and that from 1708 to 1714 


the plaintiff was an infant, apd ſo that time is accounted for; and that from 1714 to this 
33. Land 


time, / via. 1726) it does not amount to twenty years. 
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33. Land mortgaged for two ſeveral terms of one thouſand 
years each, was afterwards ſettled to A. in tail, remainder to 
B. in tail, remainder to A. in fee, by which A. firſt and B. af- 
terwards had an equity of redemption incident to their eſtates. 
A. by will appoints the mortgage to be paid off, and then the 
mort term to be aſſigned to M. and by the ſame will de- 
viſed all bis lands {being alſo ſeiſed in fee of other lands) to C. 
and his heirs. By this the reverſion paſſes of the mortgaged 


iſſes and the eſtate tail; and the remainders in tail “ being (Page 603) 


t by the death of A. and B. without iſſue, the queſtion was, 


f the equity of redemption that was incident to the reverſion 


in fee of A. paſſed to M. by the will, and was thereby ſevered 
from the reverſion? And decreed it was not. Per King C. 
Raymond C. J. and Denton J. and that ſhe was only in the place 
of the mortgagees, and that C. ſhould be let in to redeem, 
Mich. 3 Geo. 2. Armburſt and Litton, Fitz-Gitd. 99. 

34. Blake was ſeiſed in fee of a copyhold eſtate held of the 
manor of | and upon the 5th of October 1725, maile 
a conditional ſurrender of it to the plaintiff to ſecure 4000. 
and intereſt, and afterwards borrowed of the plaintiff 5ol. up- 
on bond, and afterwards by two ſurrenders, the firſt dated 26 


May 1733, the other 27 Jay 1734, Blake mortgages his eſ- 


tate to the defendant Trott for 650l. The 29 Auguſt 1734, Blake 
became a bankrupt. Some time in O&oter 1734, the plaintiff 


delivered eje&ment againſt the tenants to get poſſeſſion of this 
eſtate, Upon 30 Odobir 1734, the defendauts Trott and 
Hutchins, as aſſignees, gave the plaintiff notice that they would 
pay him his money due upon the mortgage the 11 November 
following, at the exchequer in the caftle of where 
it is made payable by the ſurrender, and which, as appeared by 
full proof, was the uſual place for the receipt for the money due 


upon mortgages. Upon 6 Nov. 1734, the plaintiff filed his 
bill in this court for a forecloſure, not having attended at the 


time and place appointed to receive the money. I he defendant 


Trott brought a croſs bill to redeem the plaintiff's mortgage, 


upon payment of principal and intereſt due to the 11 Nov. 1734. 
Shrapnel the defendant in the croſs cauſe inſiſts upon being paid 
the bond debt of 50. as lent upon ſecurity of the mortgage, 
and that at the time of lending it, it was agreed that the mort- 
gage ſhould ſtand as a ſecurity for it, and inſiſts upon Troti“s 


mortgages being only colourable and fraudulent, to cover the 
eſtate from his debts. Note; Trott was Blake's ſon-in-law, and 


Trott had made no proof in the cauſe of the payment of the 
pretended conſideration money for the two mortgages. Lord 


cauſe the equity of the redemption is chargeable as aſſets in the 
hands of the heir to pay off the bond debts; and therefore, to 
avoid circuity, the heir muſt pay them both before he can be 


can inſiſt upon being paid a bond debt, even againſt the mort- 


Chancellor: This bond debt cannot poſſibly be tacked to the 
mortgage; an heir ſhall never redeem without paying both, be- 


utitled to a redemption. By all the late caſes, a mortgagee 


gagor | 
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or himſelf, and it is ſtill ſtronger againſt a ſecond mort 
2 of a commiſſion of 3 and in 22 
caſe the creditor 1s not intitled to the whole debt, but rateably 
and proportionably with the reſt of the creditors. As to the in- 
tereſt, ſince the tender. it is a very peculiar caſe; in common 
caſes fix months notice is neceſſary to raiſe the intereſt, and, ex. 


cept a particular place 1s agreed upon, there muſt be a perſonal 


tender. In the preſent caſe, the exchequer at the caſtle is fixed 
upon 7” the mortgagee for the payment of the money, but in 
ſtrictn 


c 


been the uſual method to pay off mortgages there, I thiuk the 


a demand is thereby made of the mortgage 
within a reaſonable time according to the circumſtance of the 


that relates to the payment of it upon the day men. 
tioned in the mortgage; tho? as it appears by proof that it has 


notice is in that reſpect ſufficient. A tender after a bill or cje&- 
ment brought, is quite different from one made before, becauſe 
money ; and there. 
fore he is obliged to take it at leſs notice than fix months, and 


caſe. Burt in the preſent caſe, there was a controverſy to whom 
the equity of redemption belonged ; the affignees, indeed, 
the notice, but one of the aſſigners, Trott, now infiſts upon a right 
to redeem in his own private right ; and it was impoſſible any 
aſſignment could be made till that point was ſettled z and it is a 
point very properly controvertible by the plaintiff; for, if the 
' mortgages were ſubſtantiated, they will exhauſt ſo much of the 
eftate as would otherwiſe be liable to pay off this bond debt in 
proportion of the reſt of the creditors, and there muſt be an en- 
quiry before the maſter, or by direQing an iſſue whether any 
money was really lent upon theſe mortgages; and muſt the 
plaintiff's intereſt ceaſe till the point be ſettled? Suppoſe no 
| bill or ejectment had been brought, and there had been regular 
fix months notice, and it had been controvertible to whom the 
aſſignment ſhould be made, the intereſt of the mortgage would 
certainly not ceaſe from that time, becauſe he refuſed to receive 


the money. The plaintiff muſt have his intereſt till the time 


fixed by the mafter for his receiving it, after it has been ſettled 


” to B. and afterwards mort 


{a) If a man 
mortgages all 


whethcr the mortgages were made upon a good confideration or 
not. Mich. 11 Geo. 2. Sharpnell v. Blake, a Bankrupt, and Tritt 
and Hutchins his afſignees, MS. Rep. . 
35. A. mortgages two eſtates, viz. Blackacre and M bitearre, 
| Blackacre to C. and after that 
Whiteacre to D. The queſtion was, Whether the court can de- 
eree a redemption of B. 's mortgage, who was the original mortgaget, 
zy proportionable contributions of C. and D. the two puiſne mort- 
gagees? And Lord Chancellor, after conſideration, was of opi- 
nion that the court could not decree ſuch a redemption; that the 
original mortgagee ought not to be intangled with any (a) 
queſtions that may ariſe among ſubſequent mortgagees; that he 


his 8 one has a right to be redeemed intire and not by parcels ; and his right 
perion, he may undoubtedly ſtood ſo with regard to the mortgagor, and coule- 


notwithſtand- 


ing lip it into quently with regard to the ſubſequent mortgagees; for the 


ten puiſue mort= Mortgagor could not hurt him by playing his right into ano- 


gages more; 


ther's 


d. 2. &- 
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ther's hands, nar is there any precedent where ſuch a redemp- 


tion was ever 12 Dec. 1739. T ity and Davis, 15 Vin. 
4. 447+ N. 19- 
on payment of proportionable contributions, it would be impoſſible for the 


now if all tlieſe 
ſubſequent 
mortgagees 
ſhould have a 
right to redeem 
firit mortgagee 


at his right till all thoſe proportions are ſettled, which may and generally does take 


ap great deal of time, and often produces trials at law, and after all there muſt be fo many 


come at his 
would much invali 


36. 80 if thoſe two eſtates. Blackacre and Whiteacre, are 
to B. and then Blaclacre is mortgaged to C. and 
I hiteacre to D. and C. redeems B.'s whole mort- 
ſhall hold (5) both eſtates, (tho' Blackacre only was 


ft 


his own mortgage) till be is rebaid all that he has 
diſcharge of B.'s morigage, and likewiſe all that is due 

age, and D. ſhall not be admitted to redeem 
thoſe terms, for C. could not have redeemed B. 
an intire redemption of all that was in mortgage to B. 
ving „ he ſtands in B.'s place, and has the ſame 
as he ha., viz. to be redeemed intire both as againſt the 
mortgagor and againſt D. 4 ſubſequent mortgagee. Per Lord 
Chan. Hardwicke, who accordingly was for affirming an order 
of the 22 Feb. 1736, made agreeable to this opinion by his 
honour, but made no decree, the proper partics not being before 
the court. * 12 Dec. 1739, Titley and Davis —— The cauſe was 
afterwards revived, and (as Mr. Viner ſays he heard) a decree 
made according to this opinion. bid. pl. 20. 22K 


ff 


LI 
THE 


ney) to gain lands as a fecurity for his debt more than he contracted for, and 
would not be liable to it; and mentioned the caſe of £0. gy 
Aion and Peirce, 2 Vern. 480. Lid. £ 


37. A decree of forecloſure was made, and ſix months time 
was given according to the uſual form of thoſe decrees ; and fix 


months were near expiring, and then the morigagor got an order 


for enlarging the time for fix months more; after this he ob- 
tained another order for inlarging the time fix months more, 
but part of that ord:r was that he fign the regiſter's book not to aft 
any further inlargement. He ſigned the regiſter's book, but not- 
withſlanding that, he had now moved that the time might be 


inlarged ſix months more, and chiefly upon this circumitance, 


that the eſtate wat of greater value than the incumbrahce upon it amount- 
ed to. Lord Chan. Hardwicle was of opinion, that upon that 


redemptions, and times given for them, (either half years or quarters) before he can 


or a forecloſure, which appears, at firſt ſight, to be very inconvenient, aud 
the credit of this Kind of ſecurities. Per Lord Chancellor, 1245 ; 


(5) The chief 
objeAion in this 
caſe was, that 
by this order 
WWhiteacre, 
which was not 
compriſed in C's 
mortgage, is 
notwichſtand- 
ing charged 
with his debt; 
but the Lora 
Chaucellyr ſaid, 


it was no new 


(Page 605) 


thing for a man 


by a ſubſequent 


accident (as by 


payment of mo- 
which otherwiſe 
v. Smith, 1 Chon. Cu. 201. and 


circumſtance the motion was reaſonable; but made it part of 


his order, that this 14% time ſhould be peremptory. Jan. 12, 
1740. Barnard. Rep. in Chan. 221, Anon. 

38. A decree of forecloſure had been made againſt the defen- 
dant, and the time for redeeming was expired according to the 
computation of lunary months. It was moved, that the defen- 


dant might ſtand abſolutely forecloſed. But Lord Chan. Hard- 


wicke 


S allowed to come into equity for a redemp. 
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wicke was of opinion, that the computation, in this caſe, ought 
to be according to the Lalendar months, and not according to 
lunary months; and acccrdingly appointed a further time for th, 
payment of the money. Feb. 5, 1740, Anon. ibid. 324. 

39. The rules laid down in the caſes of Bickley and Dorris. 
ton, and Monk and Pomfret, are very right, namely, that in 


tion, but the legal eflate. So, if an executor is willing 


to get in the debts of the teſtator, there is no foundation for x 


creditor to bring a bill for that purpoſe ; and therefore in gene. 
ral, where there are proper perſons to get in the eſtate of ano 


ther, a court of equity will not ſuffer either the credits of 


the teſtator, or of a bankrupt, to bring a bill in equity in order 


to get in that eſtate. But if a creditor or aſſignee under a com. 


and ch 


creditors of the ban 


(Page 606) 


mi will collude with a debtor, there is no doubt but x 
creditor may bring his bill in order to take care of that eſtate, 
e the or. executors with ſuch colluſion. That 
in the principal caſe, the creditors of the bankrupt met to con- 
fider whether it was proper that the aſſignees ſhould bring a dil 
to redeem a mortgage, which the majority of Ahe crediton 
thought it was not. The aſſignees thereupon could not by 
Stat. 5 Geo. 2. — a bill, whereupon the minor part of the 

rupt brought a bill to redeem againſt the 
mortgagor and the aſſignees. And the bill was held to be well 
brought; and that if the aſſignees refuſe to bring a bill, which 
is for the benefit of the e eſtate, any creditor has a 
right to bring ſuch bill, under peril of coſts. And decreed that 
the aſſignees ſhould have liberty to redeem in the firſt place, and 
in their default the plaintiff to do it. Per Mr. Juſtice Parker, 


who fat for Lord Chan. Hardwicke. Eaft. 1740, Franklyn aud 


Fern, Barnard. Rep. in Chan. 30, 32. 

40. In 1692 J. S. and M. his wife mortgaged an eſtate, 
whereof J. S. was ſeiſed in right of M. for 785/. And J. . 
covenanted for himſelf and M. to levy a fine on or before Eaſter 
term then next enſuing, for ſecuring the title of B. the mortgagee. I 
the Trinity term following, and not before, the fine was levied. 
This mortgage was ſoon after aſſigned to T. for a valuable con- 
ſideration. Afterwards in Auguſt 1695 J. S. and M. executed 
a deed, whereby in *conſideration of about 101. they relinguijſbed t 
T. their equity of redemption, the eftate being at that time about 
40l. per annum, and in the ſame decree covenanted, that the ſaid 
fene ſhould be for Ferrer eng this deed. T. entered, and laid out 


upon the eſtate large ſums of money in improvement, ſo that it 


was now of the value of 65/7. per annum. In 1718 J. S. died. 


In 1727 M. the wife died. Then D. her heir, for 81/. con- 
veyed to F. all his intereſt in this eſtate. One of the ſubſcrib- 
ing witneſſes to this conveyance ſwore, that at the time of the 


execution of it he ſaw gold paid down, and that afterwards he 


heard D. acknowledged that he received 81/. In 1737 F. bring 


a bill in order to redeem the eſtate. Lord Chan. Hardwict 
aid, his opinion was, that there was no ground for relief; that 


the 


| Mortgage. 


the purchaſe was after great length of time from making the mort- 
and that from one who had never been in poſſeſſion him-. 


„ and whoſe anceſtor had not for a great number of years; 
that he was inclined to think in point of law, that as the fine 
was not levied by the time covenanted to be levied, the fine ſhould 
not operate to ſtrengthen the deed of mortgage; but that to 
ſtrengthen the deed of 1695, it well might; and that the ſubſe- 


quent deed well might declare the uſes of that fine. That the 


caſe of Jones and Morley in B. R. the * of king William's 
time, as his /ordſbip believed, was to that purpoſe ; and if this 


was ſo, it makes an end of the I —_— ſhewing that 


the _ of the defendant was a aſer of the inheritance ; 
but ſaid, he would not determine the preſent queſtion merely on 
this point of law, but upon the whole circumſtances of the caſe. 
uppoſe the defendant was only the repreſentative of a mort 0 
there were ſtrong objections againſt the plaintiff's being allowed 
d redeem him _ of time. That the plaintiff 
as by no means given ſuch a clear and ſufficient proof even of 
paying the conſideration of the purchaſe as might have been 


* 
io» 
- v0 


nd 7. Barnard. Rep. in Chan. 187. 


£4 died, and Elizabeth Smith became heir to him, and after- 
is married Thomas Broomwich. In 1684 Thomas took an 


1 truſt for himſelf. Afterwards Thomas mortgaged the pre- 
Wiſſes for 400/. conſideration to Elizabeth his ſiſter for five hun- 
red years, for ſecuring to her the payment of 30. per annum 
jr life, and afterwards for ſecuring the payment of 4000. to 
ich of the children or grandchildren of Thomas as ſhe by her 
ill or otherwiſe ſhould direct and appoint. In 1707 Thomas de- 
ed to his grandſon Anthony Broomwich vb bat, and his heirs, all 
8 freehold meſſuages and garden grounds in Chelſea, At the time 
making the Will Thomas had two daughters, Ann (married 
Robert Abbot) and Elizabeth, and had no other lands in Chelſea 
lides theſe premiſſes. Thomas died, and Elizabeth his wife 


r married Peter Newly. In 1713 a bill was brought by Peter 


bony Broomwich Abbot and Robert the ſon of Robert, who was 
infant, praying that the plaintiffs might be let into a re- 
mption of a moiety of the premiſſes, inſiſting that Thomas had 
y a redeemable intereſt in the ſame, and no power to diſpoſe 
the inheritance, as. he had done by his will. 11 May 1715 
cauſe was heard, and the court declared, that the plaintiffs 
L a right to redeem a moiety of the premiſſes; and declared, 
it Thomas ought to be looked upon to have firſt entered on 
premiſes in right of his wife, who had the equity of redemp- 
„ and that he ſo continued the poſſeſſion till he took an 
zument of J/inter's mortgage in the name of Anthony "—_— 

,,, 


41. Job Smith and Samuel his ſon in 1654 by feoffment mort- 
ed the Swan inn in Chelſea to M inter for 2001. Samuel after- 


fonment of this mortgage in the name of Anthony Broomwich, 


d Elizabeth his wife againſt Rolert Ablot and Ann his wife, 


Hed. Bill diſmiſſed with coſts. 1 Nov. 1740, Fleetwood 


rived him, and afterwards ſhe died, and Elizabeth the daugh- 
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did not make any diſpoſition of the 4007: which ſhe had a pov! 


Mortgage. 


wich, in truſt for himſelf, and therefore during that time that 
the rents and profits were no. otherwiſe to be accounted for, than 
to keep down the intereſt of that mortgage ; but that nothing 
was to be allowed for repairs or lafting improvements during that 
time; and the maſfer was to take an account of the money laid 
out in repairs, Sc. after the aſſignment of the mortgage, and 
one third thereof war to be paid by Thomas as he had t fit of 
the eflate for life ; and in regard to the other two thirds, the 
was to compute intereſt for the ſame at the rate of 6]. 
cent. per annum from the time the money was laid out in fuck | 
repairs, c. And from Thomas's death the maſter was to com- 
pute intereſt for the principal money due upon that mortgage, 
and was to take an account of the whole profits of the Nen 
and if it ſhould appear that the money laid out upon the im. 
ents, together with the intereſt of the money, were un- 
paid, and that the mortgage money and intereſt were alſo un- 
paid, it was decreed that Robert the elder and Anthony Broon- 
wich Abbot ſhou!d refund a moiety of the overplus ts the plain 
tiffs, and that a moiety of the premiſſes ſhould be aſſigned the 
_ plaintiffs. On a rehearing it was directed that it ſhould be added 


FEAESET2SS6ERRSDrD»Y g. a gs 


to the decree, that if Anibony Broomevich Abbot was overpaid 2 ine 
moiety of what was due for principal and intereſt on the mon: Wl firit 
gage, he ſhould refund the overplus, and that the allowance of in p 
repairs ſhould be ſtruck out of the order; and confirmed the rei MW tiff 
of the decree. This decree was never carried into execution, and Ml fiſte 
Anthony Broomwich Abbot was permitted to continue in poſſeſſio WW und, 
'till his death. In 1720 ſaid Anthony the grandſon mortgaged MI of t 
the premiſſes for 4ool. to Mrs. Taylor, and this mortgage wa WM for 1 
paid by raiſing a term for one thouſand years. In 1724 the pre- veya 
miſſes were mortgaged by ſaid Anthony to Nicholas for 400. more. mort 
In 1726 he mortgaged the premiſſes to faid Nicholas for 2070 men! 
and afterwards in the ſame year mortgaged them to him fer him, 
1407. In 1728 the grandſon died, leaving Anthony his heir a WM prote 
law. Then Peter Newly and Elizabeth his wife, and Ann Alba, gage 
who was the widow of Robert, for 10/. conſideration paid by WW mort 
Robert the ſon of Ann to Peter Newly, and alſo of an annutv IM with 
of lol. per annum to be paid him during his life, and of natural And 


love, Ec. which Ann bore to Robert, conveyed to ſaid Robert and 
his heirs, the ſaid premiſſes. In 1729 Robert took an aſſignment 
of the mortgage, which was made to Taylor. In the ſame yer (C) 
Nicholas aſſigned his mortgages to Clarke. ' In 1732 Elizabdb 
the ſiſter of Thomas died, and at her death there was 3671. due 
to her for the arrears of her annuity.” Some time before | 

death ſhe made her will, and thereof Peter Newly executor, bu 


to difpoſe of. In 1736 Peter Newly made his will, and there 
of Thomas Newly executor. Then Thomas Newly aſſigned ! 


Clarke the benefit of the 367. and the whole intereſt in ti '5 J 
mortgage, which had been made to Elizabeth the ſiſter. Tall 2. 
Clarke brings his bill againſt Robert Abbot, © Anthony Abbot, aut plea, 


Elizabeth Abbot, praying (inter al”) that an account wang 


M:crtgage. 


taken of what money was due to Robert on the aſſignment of the 
mortgage which was made to him by Taylor, and that the plain- 
tif might redeem him, and that Anthony and Elizabeth might 
come to an account as to the mortgages, which were aſſigned to 
him; that they might be decreed to pay thoſe ſums to the plain- 
tiff, together with the money which he ſhould pay to Robert; 
and in default, that Anthony may be forecloſed. This bill was 


afterwards * amended, and Toung and Thomas Newly were added (“Page 608) 


| plaintiffs. Lord Chancellor ſaid, his opinion was, that the plain- 
tif was intitled to relief as far as he can take that relief within 
| the compaſs of the former decree ; that if the plaintiff had got 
the legal eſtate either himſelf or a truſtee for him, ſo that he 
could have brought an ejectment, and put the defendants to have 
been plaintiffs here, it might have deſerved conſideration, whe- 
tber theſe defendants would have been intitled to have redeemed 
the preſent plaintiff ; but as the plaintiff has not the {ga/ eftate, 
and 18 forced to come into equity, he muſt ſubmit to be redeem- 
ed by Anthony Abbot, and can put no other terms upon his re- 
deeming him than ſuch as fall within the compaſs of the former 
decree. Qui prior eff tempore, fotior eft Fure, is a rule that holds 
in equitable as well as in g rights. In this caſe Robert had the 
firſt equitable right, and therefore his mortgage muſt be paid off 
in preference to that of the plaintiff. It is true, that the plain- 
tiff has taken in the mortgage which was paid to Elizabeth the 
liter of Thomas, which was prior to Mrs. Taylors mortgage, 
under which plaintiff claims; but he has no legal eftate for want 
of taking an aſſignment from Anthony Broomwich, or at leaſt 
for want of having him before the court, in order to have a con- 
veyance;; and therefore Robert, who had the aſſignment of the 
mortgage, which was made to Mrs. Taylor previous to any aſſign- 
ment of the mortgage which Clarke took, muſt be preferred to 
him, and it was never determined that a puiſne mortgagee could 
protect himſelf againſt a prior mortgagee by purchaſing a mort- 
gage previous to that, where there 1s no legal eſtate in that 
mortgagee from whom he takes his ſecond zffignment, eſpecially 
without bringing the truſtee of that mortgagee before the court. 
And decreed arcor, Eaft. 1741, Clarke and Abbot, MC. Rep. 


(C) Of Forecloſure And here of epening a Fore- 


cloſure. 


l. Decree of forecloſure is nat to be opened after ſeveral 
years, where there has been building upon the ęſtate and 
ſettlements, nor ſhall the mortgagee's calling it a delt in his will, 
alter the nature of it. Jan. 9. 1705, Took and Biſhop of Ely, 
is Vin. Abr. 476. Note to pl. 1. „„ 

2. Poſſeſſion, under a decree of forecloſure inrolled, is a good 
plea. 1713, Nichols and Short, 15 Vin. Alr. 478. pl. 2. 


3. There 


Mortgage. 
1 - 2. There is a difference between mor of exchequer an- 
ku => of * and common ſtock, the value of which depends upon 


Menning and Imagination, rather than real value; but annuities are a certain 
Scott, 14 Nev. ſecurity, and carry a conſlant intereſt, and are to be conſidered 
2714, annuities ag mortgages of lands, and cannot be fold after forfeiture with- 
— out forecloſure ; but the decree was reverſed. 1714, IWilſe 
forfeiture, un- and Tooker, 15 Vin. Alr. 476, pl. 7. 1 | 
leſs there be an | | 

expreſs agreement that the mortgagee may ſell after ſorſeiture. N. 


4. After a forecloſure, the mor!gagee by will diſpoſes of the 

money due on the mortgage; upon this admiſſion in the will, 

a bill was brought to open the forecloſure. The court took 

time to conſider of it, and after the parties agreed. Cited ger 

OT i WO I AO ile and Seled Caſe: in 

P 5. A decree of here evas opened after ſixteen years, the equi 
and the morigagor having been diſtreſſed, an account was ordered to 

de taken of what was due for principal, inter and cofts, and liberty 
1 17 April 1724, Burgh and Langton, 15 Vn. 
476, pl. 2. | 15 45 : | 
6. J. 5” the mortgagee brought a bill to forecloſe, and 4. 
the mortgagor brought a croſs bill to redeem ; and principal, in- 
tereſt and coſts, were decreed to be paid, or elſe to be forecloſed, 
and on payment to be let in. A. died, and the account being 
taken, the plaintiff finding the eftate inſufficient, brings a new bill 


of revivor, and partly a ſupplemental bill both to review the forwer 


decree and proceedings, and likewiſe to have an account of the 
aſſets of A. the mortgagor, and thereout to have ſatisfaction for 
a bond which was given as a collateral ſecurity with the mortgage. 
Io this bill A.'s executor pleads the former decree in bar that 
the plaintiff elected his ſatisfaQtion, and had not ſo much as ſug- 
_ geſted that that ſatisfaction was deficient ; ſo that it does not 
appear but that he may receive a double ſatisfaction for his 
debt, and that it was plain that he had not waived the mortgage 
by his bill of revivor. J. S. inſiſted, that it was the prac- 
tice of the court that taking out of proceſs or making ule of 
any counter ſecurity, was in itſelf a waiver of the forecloſure, 
and that a mortgagee had always his election to waive and 
* the forecloſure, and have recourſe to his bond or covenant, 
if he thought proper. But per Cur”, the plaintiff by his re- 
vivor has not waved the mortgage, or ſo much as ſuggeſted a 
deficiency ; ſo that the plea muſt ſtand for an anſwer, without 
my 6 except. Hil. 12 Geo. 1. Birch's Caſe, Gilb. Rep. in 
7. 186. F | 
7. Wrightſen advanced 80o!. on a mortgage in Torſſbire, and 
regiſtered his mortgage, and afterwards Hudſon lent a ſum of 
money, and took a judgment for it, which was regiſtered ; and 
then Wright/on advanced 270). more, but without any expreſs notice 
of Hudſon's judgment; tho? it was argued on a bill brought by 
| | Wa | VMyrighiſa 


ty I, a M02 = =m .ovcX a4 en ao a 
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fon to forecloſe, that Hudſon ought to redeem on paying 
mortgage; for that where ſuch regiſters prevail, ev 

incumbrancer ſhould be fatisfied according to the priority of his 

regiſtry, and that the regiſtring Hudſon's judgment was conſiruc- 

tive notice to Wrightſon, ſufficient to Jeter Weak of the common 

beneſit of a court of equity, whereby a firſt mortgagee, without 


Wrig 
the fi 


notice, is to hold till all ſubſequent incumbrances are diſcharged. 


Yet it was reſolved, that theſe ſtatutes avoid only prior charges 
not regiſtered, but did not give ſubſequent conveyances any fur- 


ther force againſt prior ones regiſtered than they had before; that 


to have aff r. Wrightſon, Hudſon ought to have given him 
notice when he advanced his money; and that tho' I/right/en 
might have ſearched the regilter, yet he was not bound to do it. 
And therefore it was decreed that Hudſon and the mortgagor 


' ſhould be forecloſed, unleſs they paid off both plaintiffs ſecuri- 
ties. Wrightſon et al, and Hudſon et aP, 16 Feb. 1737, at the 


Rolls, before Sir Foſeph Jekyll, MS. Rep. 


, D In what Caſe the Act of the Mortgagee will (Page 6, 


bind the Mortgagor, et econt'. 


S. having mortgaged 
'* cipal and intereſt, which he refuſing, J. S. exhibited his 


bill to have a reconveyance upon payment of principal and in- 
tereſt. A. in his anſwer ſet forth, that he had made a leaſe of 
this houſe for five years, reſerving ſo much yearly rent, and 


that after the expiration of the five years he had covenanted that 
the leſſee ſhould bold it for four years longer, if the leſſee was willing ; 


that the five years were now expired, and that the leſſee was wil- 


ling to hold the houſe four years longer; and that if J. S. would 


grant ſuch leaſe, then he would reconvey upon payment of prin- 
cipal and intereſt. At the Rolls A. had a decree in his favour, 


but on appeal Lord Chancellor was of opinion, that the mortga- 


gee before forecloſure cannot make à leaſe for years of an houſe in 


mortgage to bind the mortgagor, unleſs to avoid an apparent loſs, and 


merely in neceſſity. So the decree at the Rolls was reverſed. Eaſt. 
1722, Hungerford and Clay, 9 Med. 1. +4 


| relieve (a) a Mortgagee. 
Na treaty of marriage between G. B. and M. his wife, 
T. B. G. B.'s father, and the father of M. had 
a meeting at which J. S. who had a mortgage upon T. B. s eſtate, 
was accidentally preſent, when the two fathers talking of making 
a ſettlement of the mortgaged eſtate, J. S. never mentioned o 


M. 's father that he had ſuch a mortgage, but called 7. B. out, 


and reminded him of the mortgage. Upon this, as 7. B. 
ſwore, and which certainly (as Lord Chancellor ſaid) was the fact, 
J. S. privately conſented to T. B.'s iclling the eſtate, aud to 

Vor. II. 2 R take 


an houſe to /. tendered A. the prin- 


2) 


3 


(E) In what Caſe the Court of Chancery refuſed to (a) Pit U 
N e 619. 
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Mortgage. 
take his perſonal ſecurity for payment of the mortgage-money ; 
and then an agreement was entered into in the S yay of J. S. 
between the two fathers, that this eſtate ſhould be ſettled upon 
G. B. for life, remainder to M. for Tife, remainder to the firſt, &c. 
fons of that marriage in tail, remainder to any other ſon G. B. ſbould 
have of any other wife, remainder to T. B. in fee. The marria 
took effect, and about twelve years after F. S. brought an ged. 
ment as mortgagee to recover poſſeſſion of this eſtate. Whereup- 
on G. B. and M. exhibited their bill againſt J. S. and T. B. 
praying a perpetual 1 1 And Lord Chan. Hardwick: 
ſaid his opinion was, 
n Lrd- A rr 03 injunction, and ought to be relieved under the 
id, the of fraud. And his forgſbip declared, that J. S. having vo- 
well  lunttrily eoncealed his mortgage at the time of the treaty of mar- 
on which riage, was not intitled to have any benefit from it againſt the 
3 — a Plaintiffs, hor would he make any decree over for F. S. againſt 
— bw 7. Z. by reaſon that both parties had examined him as a wit- 
action ef this neſs in that cauſe. Decreed J. S. to aſſign the mortgage in truſt 
ad was grant- for the benefit of the plaintiffs and the iſſue of that marriage, 
Page 61m) but would not determine whether it was to be conſidered * as 
by reaſon of fraudulent or not againſt the iſſue which G. B. might have by any 
norigagee 5 in= other wife, and would reſerve the conſideration of that matter. 


anp3rnnpp pity  - 


His 
' ſaid, 
1s 


1 He alſo decreed 7. S. to pay the coſts both at law and in equity, 


overing that and alſo the of the aſſignment, but without prejudice to 


bad ſuchas F. S.'s bringing any bill againſt T. B. Eaft. 1740, Berrytſord 


rigage upon and Milward, Barnard. 7. 


? , and K* * 
1 41. 8. C. 8. P. 
* in that 5 : | ” = 


aconfderable (F) Of Intere/t due on a Mor tgage, and of making 
= Intereſt Principal. 
ortgage, and | 


tereſt on a 

e mortgagee aſſigns over for the conſideration of ſo much as the principal and intereſt come 

' >» (if this aſſignment be evithout the privity of the mortgagor), then the intereſt ſhall be car- 

d on only upon the principal; but if the mortgagee had applied to the mortgager before, and 

manded his money, and required him to join in the aſſignment, if the mortgapor refuſes 
ther to pay or join, the a//ignee ſhall carry intereſt both on the principal and intereſt. E. 1719, 
aan. in Scacc, Bun. 41. | | | 


E Vel. Abr. 1. ECREED that a mortgagee having received 8. per cent. 
288. (P) ſince the year 1660, ſhould bad for the 21. ee 
2 lue to fink the principal mortgage- money; but if the principal 
and intereſt were overpaid, there ſhall be no refunding. Mich. 

5 1692, Walker and Pourin. Prec. in Chan. 50. | 
„u. G 2. Mortgagee enters before the act 12 Car. 2. Mortgagor 
4. Ce. 3. 5.0. ſhall pay 87. per cent. only to the time of the act, and tho the 
s. F. profits were not ſufficient to anſwer the intereſt, yet the arrears 
ſhall not carry intereſt, but the 6 and charges muſt. Decreed 
1 his Honour, Trin. 1700, Prodor and Cooper, Prec. in Chan. 

110. | | . a | | 


= 5 5 1 


the plaintiffs were well intitled to a 


kk. a 


M origage. 


>, A mortgagee lends money at 6“. per cent. but agrees in the Prec. in Chan. 
deed to take 5l. Fer cent. if the money be paid within three months 160, Fory and 
after it became due. The mortgagor fails to pay the money Cox, 8. C. 
within that time. And Lord K:eper (having taken time to con- ,, and 


fider of the caſe) delivered his opinion that intereſt muſt be paid pur airy 


at 6l. per cent. for tho? this court relieves againſt unreaſonalle pe- he could not fet 


nalties, yet this is not ſo, for the mortgagee might have refuſed aſide a man's 
to lend his money under 6/. per cent. If he had accepted 51. per agreement; he 
cent. that might have altered the caſe; and if it were ſo that he muſt have 6, 
muſt take 5. per cent. yet he ought to have intereſt for the inter- ond 2 Bins 
eſt from the time it ought to have been paid, for elſe, his Lord. cited a caſe be- 
foip ſaid, he took from him his /zga/ advantage without making tween Lord 
him the recompence which in conſcience he ought to have; and Hallſax and 
ſa there is ſome difference between reſerving fimply 51. per cent. Nit. where 


and reſerving it as in this caſe. Eaff. 1701, MS. Rep. Anon. . = 


** | | was aliowed, 
by ye * agreement to take 51. per cent. was by a diſtinct deed, Quere, How that varies 
it? Nd. 161. „ 8 8 


| | « 

4+ Altho' equity cannot carry intereſt higher than the pe- 
nalty of a bond, yet when it is tacked to another ſecurity, as 
where there is a mortgage from the obligor to the obligee for ſe- 
curing other ſums of money, equity will not ſuffer the mortgagor 
to redeem, unleſs he will pay the intereſt which is over and above 
the 7 of the bond (a). Mich. 8 Ann. Peers and Baldwyn, 
MS. Med i. Ze 


equitable, for 


certainly it is agree ble both to reaſon and conſcience that the intereſt ſhould be paid when 


the obligor has ſo long neglected payment. MS. Notes. 


5. Where by a general and national calamity nothing is paid 
out of lands aſſigned for payment of intereſt, it ought not to run 
on during the time of ſuch calamity. 25 June 1715, Bafl and 
Acheſon, 15 Vin. Abr. 474. Note to pl. 1. | 
6. J. S. made a mortgage at G/. per cent. intereſt, with a 
proviſo to accept 51. per cent. if paid within three months after 
due. There being a great arrear of intereſt, the mortgagee ſends 
an account thereof computing at 61. per cent. and the mortgagor 


returns an anſwer, * allowing the account, defiring forbearance, (Page 612) | 


and promiſing to make ſatisfaction for the ſame. Lord Chan. 
Parker queſtioned whether a mortgagor ſigning an account, where- 
by he owns ſo much money due for intereſt, would make the in- 
tereſt principal ; becauſe of itlelf it does not ſhew any agreement 
or intent to alter the intereſt or the nature of that part of the 
debt, or to turn it into principal; neither does it appear to have 
been ever ſo determined. And his hordſbip conceived that to 
make intereſt on a mortgage principal, it is requiſite there ſhould 
be a writing ſigned by the parties. ſforaſmuch as the eſtate in the 
land is to be charged therewith ; but in the principal caſe tle 
mortgagor does fulfil his promiſe by making ſatisfaction to the 
mortgagee for his forbearance, fince this proviſo obliging the par- 
ty to pay 60. per cent. on default, &c. is generally looked upon 
a8 a penalty and in terrorem, and to be relieved againſt, if only a 
very ſhort time has happened, tho? it may not in caſe of a long 
5 2 R 2 arrear 
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| Mortgage. 
arrear of intereſt. However, this 11. per cent. is a ſatisfaction and 
a conſiderable one too. But the court at the ſame time declared, 
that if there had not been ſuch a penalty of 61. per cent. inſtead 
of 51. and a greater arrear of intereſt incurred, it would, on ſuch 
a promiſe in writing to make a ſatisfaction for forbearance, 
have given the mortgagee ſome allowance in this reſpect. Trin. 
5 1720, Brown and Barkham, 1 Will. Rep. 65 2. | 
2. morigagee (G) Of Preference, Diſputes, &c. amongſt M origa- 
Leere, When Fee, ;—Of Puiſne Mortgagees, &c. — Buying in 
GOING rior Mortgages, &c. —And where a Prior Mort- 
lead an inqu- gage ſball retain againſt a Meſne Mortgage. 


tion on an out- | „„ a | 
_ lawry againſt the mortgagor, after the term ſold under a venditions exponas. Vide Bunb. Rep. 104. 


1. J Fa third mortgagee takes only an agreement of the frf 
mortgagee to convey to him, the ſecond: mortgagee cannot 
in ſuch caſe compel the firſt to aſſign to him, becaufe ſuch agree- 
ment was no more than what they might have done without any 
agreement. EH. 1701, in the caſe of Blake and Hungerford, 
Prec. in Chan. 160. = TE EF WT 
2. A. an owner of a ſhip, mortgages her to B. with whom 
he leaves the original bill of ſale, and this mortgage is made by 
_ deed of mortgage only, without any indorſement or notice of the 
mortgage on the bill of ſale, as is uſual. Afterwards at .'s 
requeſt B. lets him have the original bill of fale,. and thereupon 
A. made ſeveral ſubſequent mortgages of ſeveral parts of the ſhip, 
wich were indorſed upon the original bill of ſale; and ſome time 
afterwards A. delivered the bill of ſale to B. who made no objec- 
tion as to the indorſements. It appeared alfo in the caſe, that 
A. had made a frior- mortgage of the ſhip to this of B.'s by a 
deed, bearing date the day before, but that the prior mortgagee 
was a qitneſs to B. mortgage deed. Alſo B. ſome time after- 
wards took a releaſe from A. of his equity of redemption. And 
Lord Chan. Cowper decreed, firſt, that the firſt mortgagee of 
the ſhip 8 a witneſs to B. 's mortgage, tho? it did not appear 
that he actually knew the contents of this ſecond mortgage, yet 
ſince it did not appear but that he might know them, it would be 
preſumed that very witneſs whe could write or read was acquaint- 
ed with the ſubſtance of the deed, or inſtrument, which, he having 
pa atteſted it undertook to ſupport by his evidence ; and that * there- 
(Tage 613) Pore oF 
e fore the firſt mortgagee's being a witneſs to B. 's mortgage, and not 
(a) The editor acquainting B. with his former mortgage, this ſhuuld give a (a) 
in a note, ibid. preference to B. 's mortgage. Secondly, that when B. was fo 
394, ſays, careleſs as to intruſt A. with the original bill of ſale, and accept- 
88 ed of the bill of ſale again, and made no objection to the indorſe- 
ing of 2 ſub. mente of the ſubſequent mortgages made thereon, this together 
incum- with the [ny acquieſcence afterwards, amounted to an implied 
38 without conſent in B. to the ſubſeguent mortgages, and ſhould give a 
other circum- pręference to ſuch mortgagees. Thirdly, that tho' B. when 
— 1 there were ſubſequent mortgages, took afterwards a releaſe of the 
* ultimate equity of redemption, yet this did not oblige him to oy 
| the 


— WO GRE” RRP . é III.... . DE WR 7 ONTO } a, 8 LE 


= 


Mortgage. 


the intermediate mortgages provided he would ſtill waive the releaſe will e a 
made to him of the equity, Fourthly, B.- was ordered to pay ore 3 
coſts to the plaintiffs, the indorſers of the ſubſequent mortgages ; that rate a 
on the bill of ſale, but B. was not to have his colts over againſt prior mortgagee 
A. in regard, as Lord Chancellor ſaid, it was not reaſonable that or incumbran- 
B. ſhould onerate his pledge with coſt, occaſioned by his unjuſt cer am; Boe 
ance, Fil, 1717. Mecata & of and Margareg, . i 


on his fide, be 
* s | | liable to be 
cheated of his ſecurity. And the editor ſays he found it to have been ſo ſaid by Lord Xing in 
Mr. P. Williams report of an anonymous caſe, in Mich. 1732. 5 


3. A differrence has always been taken between a general in- 
cumbrancer by ſtatute or judgment and a purchaſer or mortga- 
gee; that the one is no lien on any particular part of the eſtate, 
but affects it only at large, But in caſe of mortgage or purchaſe, 
the party contracts for that particular part. That if a man 
had confeſſed twenty judgments or ſtatutes, the laſt could not, 
by buying in the fiſt, hold out all the intervening judgments. 
Said arg by Mr. Vernon, and agreed to per Cur', becauſe when 
the debt on the firſt judgment was paid, that ſecurity determin- 
ed and expired of itſelf, Trin. 1718. in the caſe of Wright , | Lord 
and Pilling, Prec. in Chan. 494. Cn Chan. Cowper 
ö SE | | | and ſeveral at 
the bar thought that a judgment creditor might as well ſecure himſelf by taking in a prior 
mortgage as the third mortgagee, for that his judgment was a lien upon the land, and when he 
gets in 8 mortgage, that ought not to be taken from him till payment of his whole debt. 
490. | | | | | 


4. The ſubſequent mortgagee prays to redeem the firſt mort- 

gagee upon payment of what was due thereon, and the rather 

becauſe the firſt mortgagee had all the title deeds which were left in 

his poſſeſſion by the mortgagor, ſa that plaintiff, the ſubſequent 

mortgagee, might be n Pending the ſuit the firſt 

mortgagee ſets up another mortgage to himſelf prior to them 

all, and it was decreed at the Rolls, that it ſhould be tried at 

law, whether this prior mortgage deed was executed? From 

which decree plaintiff appealt, for that it was too ſhort ; for 

if upon the trial it ſhould appear that ſuch deed was executed, 

yet the money therein -mentioned might be paid in part or in 

the whole. And Lord Chancellor decreed that it ſhould be tried 

at law, whether this deed was executed? And if it was, then, 

whether the whole, or any part, or how much of the money 

was paid? Trin. 9 Geo. 1. Dowſe and Rue, 9 Mod. 38. 1 
5. If a third mortgagee buys in the firſt mortgage, tho? it 4. mortgaged 

be pendente lite, pending à bill brought by the ſecond mortgagee = 500 years to 


to 3B. Afterwards | 
he mortgages 

35 | VVV 
tiff, and B. aſſigned his mortgage to defendant, who advancing more money, took a convey- 
ance of the inheritance, with an agreement that the 500 years term ſhould be kept on foot as 
an additional ſecurity, but the term was never aſſigned over to a third perſon. It was agreed, 
that if the term had been regularly kept on foot, the defendant would have k-en in the caſe 
ff third mortgagee taking in the firſt uicur:brance to protect init, b. which Fo TREE 
Have 


(* Page 614) 


(a) His Honour 
ſaid, tho' the 
rule of equity 
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have had the law on his ſide; whereas here the term was merged upon the grant of the inherit. 
ance, and therefore at law it would be with the plaintiff, who had the firſt mortgage in ſee. 
Anſwered and decreed by the court, that the plaintiſſ's conveyance of the inheritance inter- 

ſing between the term and the defendant's grant, the grant of the defendant was void in 
aw, the grantor having nothing in him ; and the term could not be merged in a void grant of 
the inheritance, and the defendant muſt be frf paid his whole money. Hil. 12 Geo, Haſtett 
and Strong, at the Rolls. MS. Rep.—1 Str. 689. 8. C. accord. 


to redeem the firſt, yet the third mortgagee having obtained 
the frſ# mortgage, and got the law on his fide, and equal equi- 
ty, he ſhall thereby ſqueeze out the ſecond mortgage; and this 


the Lord Chief Juſtice Hale talled a plank gained by the third 
mortgagee or tabula in naufragio, which conſtruction is in fa- 
morſgagee being ſuch pro tanto. Per 
his Honour, Mich. 1728. in the caſe of Brace and Dutcheſs of 
| Marlborough, 2 Will. Rep. 491. 5 


vour of a purchaſer, every 


6. If a judgment creditor, or creditor by ſtatute or recogni- 
zance, baſs in the firſt mortgage, he rely to tack or unite this 
to his judgment, Ec. and thereby gain a preference, becauſe 
ſuch creditor cannot be called a purchaſer, nor has he any ri 
to 75 mo he has neither jus in re nor ad rem, and there 
tho? he rele 


All that he has by the judgment is a lien upon the land, but nun 


conſlat whether he ever will make uſe thereof; for he may recover 
the debt out of the goods of the cognizor by fieri facias, or may 
take the body, and then during the defendant's life he can have 
no other execution; beſides the judgment creditor does not lend 
his money upon the immediate view or contemplation of the cog- 
nizor's real eſtate, for the land afterwards purchaſed may be ex- 
tended on the judgment; nor is he deceived or defrauded, tho 
the cognizor of the judgment had before made twenty mortgages 
of all his real eftate ; whereas a mortgagee is defrauded or deceiv- 
ed, if the pos that time mortgaged his lands to 
another; and *tis ſuch a fraud as the Stat. of 4 & 5 V. GA. 


16. takes notice of, and puniſhes by forecloſing ſuch mortgagor, 


who mortgages his lands a ſecond time without giving notice of 
the firſt mortgage; and in that reſpe& the principal caſe, which 
was of a puiſue judgment creditor's buying in the firſt mortgage 


without notice of the. ſecond mortgage when he lent his money 


on the judgment, differs from a puiſne mortgagee's buying in 
the firſt mortgage (a): * Mich. 1728. Brace and Dutcheſs of 
Marlborough, 2 Will. Rep. 491: '. - W 


Las been ſo ſettled, it is not, however, without great appearance of bardfbip ; and that ftill it 
ſeems reafouable, that each mortgagee ſhould be paid according to his priority, and *tis hard to 
leave a ſecerd mortgagee without remedy who might know when he lent his money, that the 

land was of ſufficient value to pay the firſt mortgage, and alſo his own ; and that to be deſeat- 
ed of a juſt debt by a matter inter alios acta, is a great ſeverity, being only a contrivance be- 
twixt the ff mortgagee and the third; but that this had been ſettled upon ſolemn debate in 
the caſe of Marſh and Le:, 2 Vent. 337. wherein that great man Lord Chief Baron Hale was 
called by Lord Chancellor to his aſſiſtance; and that tho' this be ſettled, there can be no reaſon 
to carry it further. Jbid. 492, 493. „ 


7. Uf 


all his right to the land, he may extend it afterwards. 


v5 Pay n 1 


N e © Re 


J „ B aud Ac Aa — 


- a creditor 


S the ſevera.incumbrances, then a 
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7. If a firſt mortgagee lends a further ſum to the mortgagor 
upon a ſtatute or judgment, he ſhall retain againſt a neue mort- 
agee till both the mortgage and ſtatute or judgment be paid, 
becauſe it is to be preſumed that he lent his money upon the ſta- 
tute or judgment, as knowing he had hold of the land by the 
mortgage, and in confidence ventured a farther ſum on a ſecurity, 
which, tho?” it paſſed no preſent intereſt in the land, yet muſt be 
admitted to be a lien thereon. Per his Honour, ibid. 
8. If a priſe mortgagee, without notice, buys in a prior judg - 
ment or ſtatute, and that judgment, Sc. be extended upon an 


elegit at a value much under the real, the meſne mortgagee ſhall not 


make the puiſne mortgagee, who has got in his judgment, account 

ife or for more than the extended value; nor will this court 
give any relief againſt the judgment or ſtatute, but leave the meſne 
mortgagee to get rid of them as well as he can at law. Per the 


borough, 2 Wil. 491, | | 
9. In all 2 2 * he intended that the puiſue mort- 
gaxee, when he lent his money, had no notice of the ſecond mort- 
gage, flatute or judgment, for that is the ſole equity; aud where 
by recognizance who bought in a firſt mortgage dig 
not dey notice in his anſwer, tho ſuch notice was not 


in the ill which was brought by ſome puiſne incumbrancers for 


fale, ane upon bill and anſwers there was firſt a decree to ſtate 
report, and thereupon a farther 
after to ſtate the value of the land 

mortgaged t. each of the mortgagees, yet after all theſe proceed- 


| decree was obtained for the m 


inge, for a puſue judgment, Qc. creditor to inſiſt upon his hav- 
ing had no noice, and offering to be examined upon interroga- 
tories, is not ſuficient ; but this denying of notice ought to 


pear on the plealings, whereupon the parties might go to iſſue, 


and have an oppetunity of proving notice. Per his Honour, 
Mich. 1728. in the caſe of Brace and Dutcheſs of Marlberough, 
2 PFal. Red. 405- 1 
10. Puiſue incumbracer buys in a prior mortgage, in order to 
unite the ſame to the puſye incumbrance, and there was a mort- 
gage prior to that. His Honour held clearly, that the puiſne in- 
cumbrancer, where he had ot got the legal g 


| pot of time; qui priar eſt in tenpore, potior oft in jure. Ibid. 495, 
496. 5+ OF — 


711. An copholder in fee, mortraged to J. S. who is admitted | 


by B. the ſteward of the mayor. men A. makes a ſecond mort- 
gage to C. who is alſo admitted by And afterwards A. mort- 
gages to B. who buys in J. S. And Lord Chan. King decreed 
that B. the ſteward, ſhould not poſtpoie C. becauſe of the notice 
he muſt neceſſarily have of the meſne motgage to C. by his being 
ſteward of the manor when C. was adiitted. Hil. 3 Geo. 2. 
Brothers and Pence, {uz Cf. Rep. 118. 5 * 


42. A. 


Maſter of the Rolli, Mich. 1728. Brace and Dutcheſs of Marl. 


eftate, or wher: the legal 
ate war weſted in à truflee, -guld there make no advantage of his 

mortgage, but in all caſes Were the legal eflate is landing out, the 
ſeveral incumbrances muſt be paid according to their priority in 
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Mortgage. 

12. A. lent money on a mortgage of lands in Middleſex, and 
the mortgage was du regiſtered. Afterwards B. lent money 
on the ſame ſecurity, and his mortgage was regiſtered. Then 
A. advanced a farther ſum upon the ſame lands, without notice 
of the ſecond mortgage. 2 it was held by Lord Chan. King 

that the regiſtry of the ſecond mortgage was not conſtructive 
notice to the firſt mortgagee before his advancement of the latter 
ſum, for tho“ the ſtatute avoids deeds not regiſtered as againſt 
purchaſcrs, yet it gives no greater efficacy to deeds that are re. 
giſtered than they tal before; and the conſtant rule of equity is, 
that if a fr ff mortgagee lends a farther ſum of money — pag thout no- 
tice of a ſecond mortgage, his whole money ſhall be paid in the 
| 1 Do Nov. 26, 1730. Ledford and Barkhouſt-vel Bacchus, 


(H) Mortgage Money, to whom to be paid 
1 And what Act will diſcharge @ Mortgage. 
ert Rep. in 1. Of J. had a rent-charge of 166]. per annum granted to him aid 


w. Aer 0, bit affigns for three liver. He and his mortgagedche 
Fa. ſame to A. his executors, adminiſtrators and 3 


C. in votidem hir heirr and affigns, during the three Liver for which this ren was 


whic. originally granted, upon this cia! truſt that A. his executors, 


234 3% 222 


adminiſtrators and affigns ball enjoy 100l. per annum out of it to 
their :0wn proper 'uſe 214 mortgage money war fatisftth if the 
three liver ſhould laft ſo long. A. made his will, 214 thereof 
plaintiff executor, but to this will there were no ſubtribing wit- 
neſſes. The bill was brought by the plaintiff againt A. s heir at 


Page br) law and others, to have the benefit of ſo * muc} of the rent- | 
Charge as A. the mortgagee was intitled to. Hy Honour {after 


tame taken to conſider of it) ſaid, there were wo queſtions for 


his conſideration: firſt, what ſort of a Il eftite H. had in this 
rent-charge, wiz. Whether it was ſuch an etate as would go to 


his heirs or his executors for the three lives? And ſuppoſing the 
legal eftate would go to his heirs, the ext queſtion is, whe- 
ther the truſt of it does not belong to ais executors? What 
makes this a very particular caſe is, that chis 1s an eſtate pur auter 


vie, and the firtt Point of the caſe is ſe new, that was it not for 


the ſecond, he ſhould have thought 4 proper to have had the 


opinion of a court of law upon it; for tho? the rules are fully 


eſtabliſted how far the habendum 'ofa 'deed ſhall vary and explain 
the 8 of it, yet when we ome to apply the preſent cafe 


he could not find a fingle autheity which would come up to the 
firſt point of the preſent caſe That the general rules are, that 
the office of the Halendum i/ to explain, limit and declare the 
quantum of the eſtate whici is to paſs by the deed. It has ne- 
ver been difputed but thartit will carry the limitation of the eſtate 
further than the premiſſe / of the deed did. If a man gives an eſ- 
tate to A. for . life, habmdum 9 him and Ps heirs, a fee - ſimple 
clearly paiſes. On thevther hand it is clear, that the Sabendum 


, | 


s. 2 mn mg K gn 8 Nes ges gens bs men 


to thoſe rules, there ariſes a god deal of difficulty; and he ſaid | 
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never bridges the eſtate granted by the premiſſes of the deed. It 

may indeed vary and alter it; as if an eſtate be granted to A. and 

Z. habendum to A. for life, the remainder to B. the premiſſes 

of the deed in that caſe will be controuled by the habendum. So 

if an eſtate is granted to A. and to the heirs of his body, habendum 

to him and his heirs, this is a fee-ſimple. Some books ſay, that 

it is only an 2ffate-tail, with a remainder in fee; but his honour 

faid, it is difficult to maintain that opinion; and he thought it 

not law. That ſo far the rules relating to an habendum were plain 

and clear. That the particular nature of the preſent caſe is ſuch, 

that a grant of this kind to a man and his executors is the ſame as 

a grant to a man and bit beirs ; and in both theſe caſes the heirs 

and executors do not take as repreſentatives to the party, but as ſpe- 

cial occupants ; and therefore it has been held, that if lands: are 

granted to A. and bir heirs for three liver, he may grant it to ano- 

ther, and bit executors for thoſe liver. So if granted to A. and his 

executors for three lives, he may grant it to another and his heirs du- 

ring thoſe lives; from whence it follows, that if one of theſe limi- . 

tations 18 in the premiſes of the deed and the other in the habendum, 

the babendum ſhall take place; as if the premiſſes of the deed 

in the grant of the eſtate pur auter wie is to A. and his executors 

during the life of B. Habendum to A. and his heirs during that Ife, 

the heirs in that caſe ſhall have the benefit of that eſtate ; fo if the 

grant of ſuch eſtate is to A. and his heirs during the liſe in being, 

Habendum to A. and his executors during that life, the executors 

hall have the benefit of it, becauſe the habendum does not attempt 

to give a let or larger eſtate than contained in the premiſes, but 

is merely explanatory; and tho? before the ſtatute of frauds and 

perjuries no grant of à rent pur auter vie could be good any longer 

than the party (i. e. the Grantee) himſelf lived, becauſe a rent lay 

not in occupancy, ſo that it was certain there could not be a gene- 

ral occupancy of it, nor could the common law admit in that caſe, 

of a ſpecial occupancy. But his Honour was of opinion that ſuch 

rent was within the ſtatute of frauds, c. that ſtature intending to 

make a yeneral alteration with regard to all forts of eſtates that | 
were granted ® pur auter vie, and a rent-charge is as much w min (+ Page 617) 
the intention of the act as any other ſort of inheritance. The 2 
difficulty then concerning the rent charge may be quite laid aſide, 

and then the matter concerning the {gat eſtate depends upon the 

Habendum, which his Honour thought ought to take place for the 

reaſons before mentioned, and conſequently that the Aal eſtate in 

this rent belonged to the heir at law. But then his honour was of _ 
opinion, that within the meaning of the deed of truſt, the plaintiff, Wa 
executor of A. is intitled to it, it being expreſsly declared by the bf 
deed that the mortgage was made upon the ſpecial truſt that A. his 
executors, adminiſtrators and aſſigns, ſhould enjoy the benefit of 1004. 
fer anmem, part of the rent-charge, till the mortgage was ſfetihel, 
if the three lives continued ſo long. That the only thing that made 
any difficulty in this part of the caſe, is that it is pretty hard to 
conceive ho a man and bis heirs ſhould be ſruſſees for a man and | 
his executors, but that this is the caſe of every mortgage in ce. 387] 1 
And his Honor decreed accord'. Eaſt. 1740. Anon. 31S. * | n 
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ull cats, ſays, 


dhe benefit of 


Marigage. 


In an ejeddment 2. A. borrowed of B. 3000l. and mortgaged lands to him for 
where a title is fi ge hundred years to ſecure the payment thereof. A bond wa 
made under 2 given for performance of covenants. The bond and mortgage were 
a ty * kept in the hands of a truſtee. A few years after A. brought the 


that the debt iz box, in which were the mortgage and bond, to B,'s houſe, told 


| fatixfied, it s him that he had brought them him, in order that he might keep 


conudered as them himſelf; upon this (as it was ſworn on the part of A.) B. 
deventing os put back the writings with his hand, and ſaid. * Take back your 
e N dne writings, I. freely forgive you the debt“ and at the ſame time in the 
mortgagee had; Preſence of M. the mother of A. ſaid, * always told you that 1 
and in fuch ** would be kind to your ſon, now you ſee that I am as good as my word.” 
caſcs, eſpecially But this evidence was contradicted on the part of the plaintiff. B. 
wher-the mort- q ed leaving J. S. his ſon and heir, who brought his bill againſt . 


gage is ancient, 


| 1; to compel him to pay the mortgage money, or elſe that he mi 
ke ug ſand forecloſed. Lord Chan. Bardevicke was of opinion Ge 


the money was caſe B. the mortgagee did forgive the debt in the manner as had 
paid at the day, been ſworn on the part of A. that the plaintiff could not be intitled 
and will direct to relief, (ſuppoſing that the ſtatute of frauds and perjurics to be 


the jury wo find out of the cale), and that the bill (if that fact be true) muſt be 


vnleſs it clearly diſmiſſed ; that this being a mortgaged intereſt in lands, his lord 


appears that the ſbip thought this evidence might be allowed conſiſtent with the 
money could ftatute of frauds. The ſtatute, indeed, lays down a very ſtrict 


; 2 jg 1 burt proper rule relating to real eſtates, That no intereſt in lands any 
; "ORE OE SG 


ah n longer than for three years ſhall paſe without writing, nor any truſt in 
3 =. them for a longer time, unleſs the truſt ariſes by operation of law. The 


ceeſlary, which ſame rule, by that ſtatute, relates to the deviſing of real eſtates. But 


ſhews that even in all theſe caſes there is a difference, both in law and equity, between 
the law conli- a} lute eſtates in fee or for a term of years, and conditional eſtates for ſe- 
2 es = * curity of money. In the caſe of a3/olute eſtates it cannot be admitted 
de gi as Of, that parol proof of the gift of deeds ſhall convey the land itſelf. 
an accident only. But where a mortgage is made of an eſtate that is only conſidered 
But equity gocs as a ſecurity for money due, the land is the accident attending 
farther, ard 12 ypan the other, and when the debt is diſcharged the intereſt in 
(* Page 618) the land follows of courſe. At la the intereſt in the * land 
| hat Where the is thereby defeated, and in equity a truft ariſes for the benefit of 
A appears to the mortgagor. And his lord/bip ſaid, that if an obligee delivers 
be ſatisficd, up a bond with intent to diſcharge the debt, the debt will cer- 
there ariſes a tainly be thereby diſcharged, and if the bond is diſcharged, in 
truſt by opera- the preſent cafe, the mortgage will be diſcharged with it; and 
tion of law for directed an iſſue to try whether the mortgagee ſaid the words 
bor, ut ſupra or not. Eaſt. 1740. Richards and Syms, MS. Rep. 
2 2 Atk. Rep. 319. pl. 225. 8. C. 8. P. 55 
within the ex ; ks 8 85 


| ception of the ſtatute of frauds, of truſt ariſing by operation of law, and in theſe ſort of 
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Morigage. 


(1) In what Caſe the Profits, &c. received by the 
Mortgagee, ſball be ſet againſt the Intereſt ;—— 
And in what Cuſe a Mortgagee may not commit Waſte 
in Equity, et econt'. | 


HE profits were ſct againſt intereſt in an old mortgage. 
25 ane 1715, Bail (alias Buyfil) and Acheſon, 15 
Vin. Ar. 440. in a note to pl. 2. : 


2. A mortgagee in fee may at law commit wafte, but never 
in equity, unleſs the mortgage appears to be a defeQtive ſecurity. 


Per Price B. who fat for Lord Chancellor. Trin. 11 Geo, 1. in the 
caſe of Withrington and Banks and Coteſworth, Sele8 Caſes in 
Chan. 31. | | | 


(K) Caſes —_— Tenant for Life, and the Re- 
mainder Man of a mort aged Eſtate. 


1. F an eſtate in mortgage be ſettled on A. for Lfe, remainder 2 Fra. 267. 
to B. in tail or in fee, tenant for life ſhall bear two fifths of EA. 1692, 
the principal and intereſt, and the r-mainder man three fifths. Je: & ad and 


Eaſt. 1692. James and Hailer, Prec. in Chan. 44- 

2. J. S. makes a mortgage, and then deviſes the lands to 4. 
for life, and the peverfion deſcends to his heir. The tenant for life 
enters into poſſeſſion and brings a bill againſt the mortgagee to 
redeem, and the heir likewiſe brought his bill to redeem ; tenant 
for life did not proſecute his bill, but continued to receive the pro- 
fits and purchaſes in the mortgage in defendant's name, whom 
he made executor, and died. . Keep. Somers decreed the 


deviſee for life to pay one third of what was due at the death of 


the deviſor, with the intereſt, and the heir to pay the reſt (i. e. two 
thirds), and the maſter to take the account accordingly. And 
his lord ſbip ſaid, that ſo it would have been if the mortgagee had 
received the profits during the life of tenant for life. And Clhatt 
and Battſon, Trin. 1686. was cited to that purpoſe. Mich. 1696. 
Ballete and Sprainger, Prec. in Chan. 62. 

3. A remainder man can only force the tenant for hfe to keep 
the intereſt down if the land is charged, but he cannot compel 
him to redeem diregily or indiretly ; he may, by purchaſing in the 
mortgage, then to pay but one third, or part with the poſſeſſion. 
Agreed by Sir Thomas Powis, arg Eaft. 7 Ann. in Caſu Hun- 
gerford and Hungerford, Gilb. Rep. in Eg. 69. 


Tenant for life dies. And per Lord Chan, Cowper, If the remainder man p 
tales up the bond, or gets the covenant aſſigned, he may preſer his bill againſt the executors of the 


tenant for life, but not elſe. - bid. 


* 4. A. a papiſt, ſeiſed in right of M. his wife of a real eſtate, and 
being intitled to be tenant by the curteſy by his having iſſue the 
plaintiff, levied a fine of the lands, and mortgaged the fame, with a 
proviſo, that on paymen of the mortgage money the ſame ſhould 
s a N ; : 


be 


ie 1 Wil. 
Rep. 630. 


gave bond to pay 


ys the mon-y and 


Hales et al, S. C. 


Tenant fer lift 
and Rcmurnnier 
Man jcined in 
mortgaging 
lands, they both 


covenant:d and 


the money. 
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(a) Vide (E) 


H. 610. 


2 Williams's 


Rep. 146. 


Lady W beiflane 


v. Sainſoary, 


S. C. 
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Mortgage. 


be reconveyed to A. for liſe, without impeachment of waſte. 4 
being afterwards attainted of treaſon, his eſtate was veſted in com. 
miſhoners for the benefit of the publick. B. the eldeft ſon of 
A. and MJ. claimed the reverſion, free and diſcharged of commit. 
tal of waſte, which was allowed by the commiſſioners, who con. 
veyed all As eſtate, with all privileges, thereto belonging, to 
defendants, who afterwards bought in the mortgage, and cut 
down a large quantity of timber. B. the reverfioner prayed an 


injunction, and that the money raiſed by ſale of the timber ſhould 


be for his benefit. Decreed by Price B. {in the abſence of Lord 
Chancellor ) that B. ſhould have it free from committal of waſte, for 
that A. being a papiſt, could take no larger eſtate under the fine 
than he had before, tho' as large a one he might. That an ac- 
count ſhould be taken by the maſter of what was cut down, the 
money to be applied in the firſt place to the payment of the inte. 
reſt, and then to the ſinking of the mortgage; and an injunction 
to ſtay any more felling. Trin. 1t Geo. 1. Withrington and Bank: 
and Co'eſworth, Selef Caſes in Chan. 30. | 


(L) Þn what Caſe a Mortgagee ſhall not be relieved 

. againſt a Forfeiture, 

N the marriage of defendant's father, lands were ſettled on 
O the father for life, remainder to the firſt and other ſons of the 
ma riage ſucceſſevely in tail male, with other remainders over. De- 
fendant was the eldeſt ſon of that marriage, and there were ſeven 
or eight other children. After the birth of all thoſe children the 


father and mother mortgaged this eſtate for 300“. which was 
done by leaſe and releaſe, and fine come eco, c. This mort- 


gage money by the addition of other monies lent, and intereſt 


from time to time increaſed, till at laſt it came to 700. and 


then it was aſſigned to the plaintiff, and another leaſe and releaſe 


and ſine were levied by the huſband and wife, for making good 


this alſignment. The huſband died, and this bill was brought 
againſt the widow and eldeſt ſon, that they might redeem or be 


forecloſed, the mortgage money being near the value of the eſtate; 


and to be relieved againſt the forfeiture. The ſon pleaded the 


marriage ſettlement of his father and mother, whereby they wert 


but tenants for life, and inſiſted on the forfeiture. And Lord Chan. 
Macclesfield allowed the plea, ſaying, that this was a contrivance to 


5 deftroy the ſettlement, and diſinberit the heir; and ſaid he had declared 
his opinion before in caſes of this nature; that there could be no 


relief, particularly in the caſe of Sir Harty Peachy and Duke of 
Somerſet ; ſo the plaintiff loſt her whole money. Trin. 1722. 
Lady Whetſtone and Sainſbury, Prec. in Chan. 591, 


Notice, vide Tit. Bankrupt, (M) P. 119.—Mortgage, P. 592. 


Ca. 8. P. 594. Ca. 4. P. 595. Ca. 8, 9. P. 597. C. 
13. FE. 598. Ca. 16. P. 599. Ca. 25. P. 603. Cn. 34. P. 
609. Ca. . F. 612. . . 614- Ca 6, , 8 
615. Ca. 11, 12. Purchaſer, P. 677. . 

| | EA. 
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Papiſt. 


LXIX. 


(Page 620) 


His Diſability (a) to Pu rchaſe, &c. A nd h e (a) Ld; Dauer 
ected by the Stat. of the 11 & 12 W. 3. (5). deine poſited 


| of a long term 
for years, made his will, and his lady, who was a papiſt, executrix. And it was reſolved per 
Lord Chancellor, That notwithſtanding the difabling act of 11 & 12 . 3. the term ve fie. 
abſolutely in her, and that this was not a purchaſe within that act; and he ſaid, that a pupiſt 
may be tenant in detuer or by the curteſy, becauſe in all theſe caſes it is by eperation of law, and not 
by any ad of the party, that the eſtate comes to him. The caſe of Lord ever s will, 3 New. 
Abr. of the Law 799,————(5) It is remarkable that the clauſe of the Stat. of 11 & 12 W. 3. 
made to prevent the growth of popery, which ſays, * The next of 4in which is a proteſlant ſhall 
enter and enjoy the lands duriug the life of the papift, or until he ſball conform,” extends only to the 
caſe where the papiſ is under eighteen at the time that any lands come to him: but obere the papiſt is 
above ei when the lands come to him or in trufl for bim, ſuch papiſt is utterly diſabicd to take, 
and the eſtate is void. Per Lord Chan. Cotper, Tria. 1717. in Caſu Vane aud Fleicher, 1 
Will. Rep. 354. Es | | 


1. CO TAT. 11 & 12 V. 3. F. 4. if any perſon educated in 

the popiſh religion, or profeſſing the ſame, ſhall not irh- 
in fix months after he ſhall attain the age of eighteen years take the 
oath of allegiance and ſupremacy, and ſubſcribe the declaration 


This act is 4 
bare diſability. 
lt creates only a 
Giſabiiity, but 
makes ne for- 


in 30 Car. 2. in the Chancery, King's Bench, or Quarter- Sęſſione 
of the county where ſuch perſon ſhall reſide, every ſuch perſon 
ſhall in reſpect of himſelf only, and not in reſpe& of his heirs or 
poſterity, be diſabled to inherit or take by deſcent, deviſe or limi- 
tation, in poſſeſſion, reverſion or remainder, any lands, tenements 
or hereditaments within. England, Wales or Berwick, and during 
the life of ſuch perſon, or until he take the oaths and make the 
declaration, the next of his kindred which ſhall be a proteſtant 
ſhall have and enjoy the lands, &c. without being account- 


fciture ; it pre- 
vents a veſting, 
but diveſts no- 
thing that 1s 
veſted. Per 
Lord Chief Juſ- 
tice Pratt in the 
caſe of & eper ö 
and Nudelige, 

9 Mod. 199 
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able for the profits; but in caſe of wilful waſte, the party 
diſabled, his executors and adminiſtrators, ſhall recover treble 
damages againſt the perſon committing ſuch waſte, his executors 
or adminiſtrators, by action of debt in any of his majeſty's 
courts at Weſtminſter. TO 

2. That from and after the 1oth of April 1700, every papiſt, 
or perſon making profeſſion of the popiſh religion, ſhall be diſa- 
bled to purchaſe either in his own name, or in the name of any 
other perſon or perſons to his uſe or in truſt for him, any manors, 


* 


If lands are 2 
vi ſed to be fold in 
truſt in the firſt 
place tc puy veuts 
and legacies, and 
8 | „ N to pay the ſurpius 
to J. S. a papiſt, F. S. is rendered incapable by this clauſe to take the ſurplus, foraſmuch as it 

is a profit ariſing out of land, and ſuch deviſee, by lay ing down the money, may prevent tlie 
ſale; and if ſuch contrivances were to prevail, the ſtatute would ſignify little or nothing ;— 
ſo tho' this ſurplus be made payable to a perſon at a ſuture day, (viz. ) at twenty-one or marriage, 
with a deviſe over, if the firſt deviſee ſhould die before twenty-one or marriage. Eaſt. 1722. 
cites Roper and Ratcliffe, 2 Will. Rep. 5. So if land deſcend to a papiſt above the age of 
eighteen and a half, this being a deſcent is not within the latter, but is within the fir? clauſe of 
the ſaid ſtatute; and ſuch papiſt ſhall not be capable of taking until he doth conform, but he, 
by the words of the act is diſabled to take in reſpect of himſelf only, and not in reſpect of 


bis heir, 44 
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Papiſi. 
lands, profits out of lands, tenements, rents, ternis or here- 
ditaments within England, Wales or Berzvick, and that all eſtates, 
terms, and any other intereſts or profits whatſoever out of lands 
from and after the ſaid 1oth of April to be made, ſuffered or 
done to dr for the uſe or behoof of any ſuch perſon or perſons, 
or upon any truſt or confidence mediately or immediately, to or 
for the _ or relief of any ſuch perſon or perſons, ſhall be ut- 
| terly void. | 
Page 621) * 3- The Stat. of 11 & 12 V. z. was intended to abridge 
aking by devije the power and intereſt of papiſts, and if a deviſe ſhould be con- 
is taking by pur- ſtrued to be no purchaſe within that act, then papiſts were in a 
chaſe, as was - capacity to take great part of the lands in England; therefore a 
judged by the deviſe to a papiſt muſt be a purchaſe, i.e. to ſuch a papiſt who 
Lords in R per P de 4 Papiit 
and Radi, was a ſtranger to the inheritance, but not where a particular 
and muſt not eſtate or intereſt comes to the heir at law by a deviſe, for that is 
no be diſput- but a modification of that eſtate which would otherwiſe deſcend 
- 2 4 to him, ſo as he is under eighteen years of age, and conform: 
in Caſe —_— within fix months after he ſhould arrive at that age. Said ary, 
| Filtin, E. and ſo reſolved in the caſe of Roper and Radchffe in the Houſe of 
1722. 2 Wit. Lords, 9 Mod. 170. | 
Rep. 9. 4. By (a) the expreſs words of the Stat. of the 11 & 12 V. 
(% And the z. a term for two years, nay, (for ought his /:rdſbip ſaw) a term 
2 2 for one year, or for any certain time, is prevented from being 
the AQ as the Made to papiſts. Per Pratt C. J. in the caſe of _—_ and 
 Tegal interefl of a Roper, 2 Mod. Caſes in Law and Eq. 192.——Perhaps for half 
term. Per Prait a year. bid. 193. 98 | 
C. J. Bid. 192. 


A conviction is 5. By act of parliament in Ireland, lands leaſed to a papill a 


not neceſſary to Jeſt than two thirds improved value, and for any term above thirty- 
pr ee le one years, are forfeited to the diſcoverer. May 8, 1719. Cuſacl 
by apif 2 3 and Buckley. — Mar. 10, 1724. Latin and March. Mar. 8, 
ALE FVik 1724. Eyre and Burk. Jan. 18, 1724. Blake and Blake, 18 Vin. 
2 Str. 1095. Abr. 253, pl. 4. „ 
Andr. 222. 235. 6. A papilt in Ireland cannot male a will, but his land ſhall de- 
ſcend to all his ſons equally; but if the heir conform within a 
year after his age of twenty-one, he may enter. June 22, 1717- 
Purk and Morgan, 18 Vin. Abr. 253. pl. 3. 5 
i in tail 7. A papiſt being tenant in tail ſuffered a recovery, nd de- 
| gy "a 2 clared the uſes to himſelf and his heirs. This is _—_ purchaſe 
| Statute of the within the Stat. 11 & 12 W. z. Vide Lord Derwentwater's Caſe; 
ir & 12.3. o Mod. „„. | ” 
ſuffer a recove- | | 
ry to the uſe of 5 | | | FE. 
himſelf in fee, tho' he is a papift. Vide 1 Str. 267. Mr. ny oh caſe upon an appeal to the 
Lords Delegates from the judgment of the Commiſſioners for forfeited eſtates, with their 
| lordſhips opinions at large, delivered. ſeriatim. | ; . Mt 


So where a fa- 8. If a papiſt is ſeiſed of a defeaſfible eſtate, and levies a fine 
ther, being a thereof with proclamations, and five years paſs without any claim, 
22 wu n his bl. this means the eſtate is now become indęſegſible; this is cer- 
ſon. with a Fainly an alteration of the eſtate, but nobody will ſay it is 3 
| Sewer of revoca- purchaſe. Said arg' Hi. 5 Geo. 1. in Lord Derwent waters Caſe, 
tion, and after g Mod. 175. f | 
| 9. 3+ 
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Papift. 
9. It is plain that a papiſt under the age of eighteen years, at 


the time o _— the Stat. of 11 & 12 V. 4. may either take 
_ or purchaſe, and that the word 1 in this ſtatute 
is only a ion of the eſtate, and ſhall not be taken in the 


by 
is 


full extent of the word; for tho” purchaſes are only intended by the 
fatute, by which papiſts enlarge and extend their landed intereſt, and 
not where by deeds of ſettlement the ancient family eſtate is new 
modelled, without making any new acquiſition, ſo that even at 
this day @ purchaſe by limitation in a ſettlement, or by a deviſe to a 
popif under the age of eighteen years, is gocd, ſo as ſuch papiſt, 
within ſix months after he comes to that age, conforms and takes 
the oaths, c. otherwiſe he loſes the pernancy of the profits dur- 
ing his life only. Powers, Tracey, J. Mountague and Page B. 
againſt Forteſcue J. Hil. 5 Geo. 1. Lord Derwentwatcr's Caſey 
9 Med. 172, 180. 5 | : 
10. Upon (a) the conſtruction of the before two clauſcs (in 
the Stat. 11 & 12 off <, in the great caſe of Roper and Rad- 
clifſe, it was decreed for the papiſt by Lord Harcourt, Mich. 
11 Fen. aſſiſted by the two chief juſtices and Mr. Juſtice Poavell, 
(Chief Juſtice Parker flrenue _m__ (5) ;) but that decrce 
was afterwards reverſed in the Houſe of Lords, and it was de- 
termined againſt the papiſt, (viz.) that a papiſt abore the age 
of eighteen and a half is not capable of taking lands by a de- 
wiſe, and the word [purchaſe] in the latter clauſe of the Stat. 
11. 12 V. z. is uſed in contradiſtin&ion to the word [deſcent] ; 
e, => it was urged, that the expreſſion of [purchajed 
by a papift], eſpecially when the words following, viz. [in his 


he executes that 
power, ſo that 
the eſtate is 
veſted in the fa- 
ther, this is an 
alteration of the 
eſtate; but it 
was never yet 


called a pure 
chaſe. Mid. 


(Page 622) 
{a 7 But if a | 
| apiſt was above 
the age of eigh- 
teen years and 
ſix months when 
this Statute of 
W. 3. was 
made, ſo as it 
was impoſſible 
to comply with 
the ſtatute, then 
ſuch perſon is 
not within the 


own name, or in the name of any perſon in truſt for him], muſt be firmer clauſe, 


intended where ſuch papiſt is ative, and does ſomething for 
himſelf ; whereas in caſe of a deviſe to him, or ſettlement upon 
him, the perſon taking is merely paſſive, and may know no- 
thing of the matter before it is done. However it is now ſet- 
tled by the Houſe of Peers, that either a deviſe or ſcitlement to 
a nf rofeſſing the popiſh religion, of above eighteen years 
and a half, is void, and the perſon not capable of taking ; the 
act extending utterly to diſable the papiſt of that age to tak» any new 
acquiſitions, or what was not his ancient inheritance. Eft. 1722. 
2 Will. Rep. 4. 5. 5 2 | 3 

11. A deviſe of the perſonal eſtate to a papiſt under eighteen, 
who afterwards turns proteſtant and conforms, was admitted to 
1 Eoft. 1722, in the caſe of Hill and Fillins, 2 Will. 
eþ. 7. 55 | 1 
12. J. S. deviſed lands to truſtees and their heirs, to the 1ſe 
of A. the eldeſt jon of B. for two years next after ber (J. S. 7) 
Auth, and if A. vithin theſe two years ſhould become a proteſtant, 
then the truſtees were to ſtand ſeiſed 10 the uſe of A. in tail male; 
and for want of ſuch conformity, then to the uſe of the ſecond 
and every other fon of B. being proteſtants, and 10 the heir male of 
their bodies, being proteflants; and for want of ſuch conformity in 
any of the ſons, or if they ſhould die without iſſue male, then 
wo the uſe of the eldeſt daughter of B. being a proteſtant, and to the 


heir 


nor ſhall ſufter 
by it. Held 


per Lord Chan- 


King, Trin. 
1726. in the 
caſe of Carrick 
and Errington, 
2 Will. Nep. 
364. | 
{b) Vide his 
Lordſbip's argue 
ment, 9 4324. 
181. 


Bid. 1 34. 18. 
it appears that 
the will churg- 
ed the lands 
with annuitizs 
to be paid by 
the truſtees tu 
ſeveral cf the 
brothers and 
ſiſters ; and his 


Lordfpig ſald, * 


Papiſt. 
that if any of ** of f body, being proteſtants, remainder to the ſecond, oe 


ities 
wee ill fubliſt» daughter of B. being @ protefant, in tail, remainder to C. the eld, 
ing, he did not ſon of D. who was actually a proteſiant, and born of protetlant 
think that with- parents. B. had ſeveral ſons that were all papiſts, and continued 
= - _ fo, but his e/deft daughter being above the age of eighteen years 
pn * ar and fix months did conform, and brought her bill agaiuſt the 
eſtate could be truſtees to compel them to join with her in ſuffering a common 
forced out of the recovery of the premiſſes. Lord Chan. Macclesfield ſaid, that no 
truſtees hands, eſtate or right is to veſt in any of the ſons or daughters of B. 
they wipe. Sara until they conform and become proteſtants ; that their conver. 
> barbara ſion to the pruteſtant religion was a condition precedent to their 
(*Page 623) taking the eſtate; and that the act of 11 . 3. againſt pa- 
with regard to piſts, does not affect this caſe, but on the contrary * is exclulive 
| their annuities of a papiſt; and that therefore if this eldeſt daughter of B. be 


for the plain- is inti in 
3 * 4 a ſincere convert, ſhe is intitled to _ but in regard 155 


to the profits of 
the land. But | 3 | | 
it being ſaid, that the brothers and ſiſters of the plaintiff were papiſts, his Lordbip direded 
the maſter to enquire what age they were of at J. S. s death, and when the annuities were to 
veſt, and ſaid, that if they ſhould appear to be above eighteen years and fix months, then th: 
deviſe to them is void, but if they were not above three or four years old, and conſcquently in- 
capable of proſeſſing of the popiſh religion, they ſhall retain their annuities till their age of 
eighteen years and fix months, from which time the annuities are to go to the proteſtant 
kindred ill the death or conformity of the annuitants; but if the infants were thirteen or four- 
teen at the time of the veiting of theſe annuities, it was his Zordſbip's opinion, that then they 
might be looked upon as capable of profeſſing the popiſh religion; and if in fact they did 
profeſs the ſame, they were thereby incapable of taking, and the deviſe to them of their an- 
nuities was void. 10 Mod. 512. Hil. 9 Geo 1. Cartwright and Cartwright, S. C. ſtates it 
thus: J. S. deviſed to truſtees and their heirs for the life of B. and two years longer, and then 
taking notice that the children of B. were all beyond the ſeas educated in the Romiſs reli- 
gion, directs, that in caſe any of the ſons of B. ſbould within thoſe years became a proteſiant, and re- 
ceive the ſacrament according to the uſage of the church of England, then the truſtees were to hold 
the eſtate in truſſ for ſuch ſon in tail, remainder over, ©. and in caſe no one ſhould conlorm, 
then in caſe any one of the daughters ſhould within thoſe two years become a proteſtant, and 
take, c. then the truſtees were to hold the eſtate in truſt for that daughter in tail, remainder 
over, Cc. and then J. S. charges his eſtate with ſome annuities payable to the ſons and daughter: 
of B. B. dies; no one of the ſons did within the two years 3 a proteſtant, or re- 
ceive the ſacrament, H. but one of the daughters did within the tzvo years receive the ſacrament 
twice according, &c. and the truſtees actually permitted her to receive the rents of the lands, 


The daughter brings a bill againſt tbe truſtzes and all the children, and one in remainder being 


an infant, (who had a right to the eſtate in caſe the daughter was not well intitled to it) to 
compel the truſtees to convey to her, in order to enable her to dock intail, by ſuffering a re- 
covery, and fo to make a good title to a purchaſer. The truſtees ſay they permitted plaintiſ 
to receive the rents, conceiving ſhe was intitled thereto by having received the ſacrament, U. 
the teſt pitched upon by the teſtator, of the ſincerity of her converſion, and pray that a re- 
ceiver may be appointed, and that they may be diſcharged of the truſt. All the children by 
their anſwers conſent to the ſale of the eſtates, and that the truſtees may convey ; the plain- 
tiff having given a bond of 1500. in ſatisfaction of the annuities given to them and charged 
upon the eſtate. Lord Chancellor ſaid, he was not ſatisfied with the reality of the converſion 
of the plaintiff, the proof offered being no more than the bare ac? of receiving the ſacrament 
(a); an act very common for Roman Catholicks to do upon a worldly motive, and then we 
hear no more of them. Remarkable that the witneſs who ſwears to her converſion, does 1 
ſay that be believes ber now to be a proteflant, but that four years ago ſhe was one. The readinel: 
of the children in their anſwers to do what is deſired of them, looks very ſuſpicious. As to 
the 1500/. he ſuſpected a defeazance in caſe this bill miſcarry, and he did not ſee any conſ- 
deration for the giving it, for the annuitics charged upon the land are certainly profits ariſing 
out of the land, and the children being all Roman Catholicks, the deviſe is void as to th. 


That if the daughter had had a clear title, and her converſion been out of doubt, there was 
| | — 
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might be ſome doubt of the ſincerity of her converſion, his lord. no oceaſſos for 
- ſhip directed jt to ſtand over. Eat. 1723. Carteret and Carteret, coming here; 
Ls Rep. 132. $8 ee for if the daugh- 
2 * 2 B e ter had ſuffered 

| 9 3 1 . 4 common rec; 
very, or levied a Fur of the truſt in tail, it had been binding in equity. Ordered a receiver to 
be appointed, and he would conſider of the decree. It was preſſed that in the mean time 
they might have liberty to give farthes evidence of her converſion, and quoted Rarolinſon and 
Jau before Lord ue, where that liberty was indulged, but his Lordſoip ſaid he 


would do nothing now. Ibid. 514. + () Lord Chan. Kia admitted the external 
As pitched upon by the act of Parliusent, as à ſufficient eyidence of conformity. Tin, 
11 Geo. I. Hill and Hillins ＋ Us', 10 Med. 513; F 


z. Perſons eighteen years old at the time of making the Moſeley 8. S. c. 
Stat. 11 & 12 V. 3. are out of the letter of the act, but within 8. P. 

the intent and meaning of it, for the law- makers could never in- 

tend to put infants of tender years in a worſe condition than 

thoſe who were of age. But be that as it will, ſuch perſons 

ring bens at law are proper to make ap 


2 ery to 
their anceſtor. Trin. 


P 
a conveyance got by fraud from 
14. J. S. the eldeſt fon of A. became à mn thereupon F. An Engtiftonen 
the next brother of F. S. aſſumed the title and poſſeſſed himſelf proſeſſed abroad 
of the eſtate of the family, but being concerned in a. gelelſas and un _ 
taken prifonet, he was tried and lound guiley of. high treaſon, fl. 
and dejng pardoned as to bis life, the comm ers ſeiſed the 


ee | 4 eee Hngland ; nnd 
eſtate. \nd 4 | eupon J. S. | the. mopk) claimed it, inſiſting "rock We” -. 
before the commiſſionery, that his brother bad no right. 1 
on his examination before the commiſſioners confeſſing himfelf a 448. Ne. 
monk, they degree for the crown, for that by 4 Fee ES | 
he was dead in law, and by conſequence incapable to take; and 
therefore che eſtate muſt, immediately veſt in his brother, who 
being attainted of treaſon, the eſlate muſt be forfeited. And 
| thereupon by the opinion of four of the commiſſioners againſt 
three, a decree was made for the king, from which J. S. ap- 
pealed, and Powis,: Tracy and Forteſcue J. Mountagye..and .Page 
B. commiſſioners delegated, reverſed the deeree, ſo. far as to 
order that the appellant might bring an ejectment againſt the 
commiſioness, and try his title at law; and that. the decree 
ſhould not ſtand in the way. Trin. 9 Gev. 1. Sir Lacorence Aa- 
derton, Bart. and the commiſſioners of the - forfeited eſtates (5), 
9 Med. Caſes in Law. and Eq. 54- e 


® 


(6) But aftes- 
wards F. 8. 
took the oaths 
| EO e 1.55 N 5 and received 
the communion, e. d. became a protaſtant ; and fo enjoyed his eſtate without nay fat- 
ther trial. Lid. S6. 8 1 1 5 Ju 4 5 | TY 10 e , 


15. J. F. a papiſt, ſeiſed ja. right of his wife, and having (*Pare 624 
ſue by tre he thereby became intitled. to be tenant hy the ks | ) 
curteſy. J. S. joined in a fine with his wife. And Baron. 
Price, in the abſence, of Lord Chancellor, decreed that FJ. S. being 
a papiſt could take no larger eſtate under the fine than he had 
before; that he might take as large, as had been determined. 
Trin. 1725. Withringten and Banks and Coteſwerth, Select Caſes 
in Chan. 30, — _ 
Vor. II, 28 15. A 


5 HFapiſt. 

2 Will. Reg. 6. 16. A deviſe to a papiſt under the age of eigliteen is good, if 

Tris. 1722. he conform within ſix months after he comes to. that age, other. 

s.C. wiſe the words in the ſtatute which directs when that conformity 

ſhall be made, are in vain, and tho? the deviſee had not con- 

formed at the time appointed, yet the inheritance is in him, and 

ſhall deſcend to his heir, and he ſhall maintain an action of waſte 

by virtue of the Stat. 11 12 V. z. againſt the next proteſtant 

heir, who is intitled to take the ts during the diſability, 

Said arg”, and agreed to per Cur, Trin. 11 Geo. 1. Hill and 

 -- Filkins, 9 Mod. 1586. Se GS 

17. Lord Chan. Parker held that being a papiſt at the death 

of the teſtator, the eftate would never veſt ; 1 Lord Chan. 

' King held that the deviſee conforming at eighteen, made him 

ei Trin. 11 Geo. 1. Hill and Filkins, io Mod. 536. 

18. Tho' the firſt limitation of an eſtate is to a pm who is 

diſabled by the Stat. /. 3. to take, yet it is not fuch a void li 

mitation, as the remaindet ſhall immediately veſt as if the firſt 

wat Yead without iſſue. Per Cur', cites it as ſettled in the caſe 

c the Dutcheſs of Homilim, 9 Geo. 1. 9 Mod 34%. @ 

le was iuſiſted 19. 2 FS. being poſſeſſed of a long term which he 46 
for plaintiff chat twenty ſexen years, by will declared, that this term was 

the account of by him in truit for the defendayt B. to whom he deviſed the re. 

the time this ' ſaid truſt; and plaintiff exhibited a bill, ſuggeſting that both 

will took effect, J. S. and B. were papiſts, and by the Stat. I. 3. were incapa- 

n it was ne- dle to take this term; and therefore he being the next proteſtant 

ſolved is Da: heir, prayed that the reſidue of the term might be aſſigned to 

* Blake, him; and it appearing that 7. S. had enjoyed the premiſſes for 

vis. That a pa» twenty-ſeven years, and until his death, the court would not in- 

iſt muſt be ac- tend this to be a truſt, and therefore decreed for the plaintiff, 

countable for with an account of the profits ſince the filing of the bill. Tri. 
the time of the 7 Gov3- Mawr wat Eringlan, 5 Wed: 146. 
original pur- ; 1 3333 3 | 

chaſe. But per Car, That decree was made upon ſome extraordinary circumſtances ; but that 

the preſent decree ſhould-be- according to the precedents in this court, and denied to give the 

plaintiff coſts, for that it was harz enough for him to loſe the lands, bid. 147. 


It was ſtrongly 20. J. S. ſeiſed in fee, *by leaſe and releaſe, ſettled the ſame 
objeRed, that 10 the .uſe - of. himſelf for bfe,. remainder to his fi, &c. ſon in 
— ee. tail male ſucceſſieely, remainder to A. 4 papiſt, for life, remainder 
bak od a 4 to truſtees, to preſerve, &c. remunder to. the: fig, &e. ſon of A. 
the whole eſtate in ai! male ſucceſſively, remainder to B. a proteſtant, for life, re- 
paſſed out of the mainder 0 truftecs, to preſer ve, &c. remainder to the firſt, &. 
grantor, and fon of B. in tail male ſucceſſively, remainder to his oxen right heirs. 
2 turn F. F. died without iſſue, leaving. two ſiſters, who. were his heirs 
. mul ga to at Jaw and proteſtants. And one queſtion was, What ſhould 
the next in re- become of the eſtate,” and who ſhould” rake tlie profits thereof 
mainder, capa» during the life of A. the papiſt, whether the heirs at law of J. ò. 
(Page 625) or the * remainder man? Lord Chan. Xing held, that in regard 
ble of taking; if the eftate ſhould go to the ſubſequent remainder man B. the 
my that this proteſtant, it would not afterwards go back to aity ſons of A. the 
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Papiſt. 

papiſt, who might be proteſtants ; and this being an Lard/bip and 
wrong to a third perſon, therefore the rents and profits of this 
eſtate from the death of S. S. the grantor, and during the 
life of A. ſhould go back to the ſiſters and heirs at law of J. . 
the grantor, being proteitants. Trin. 1726, Carrick and Er- 
rington, 2 Will. Rep. 361. This decree in May 1728 was 
affirmed in Dom. Prec. 


and that in caſe A. ſhould leave Proteſtant ſons, the court might then order the truſt for their 
benefit, and ſecure the profits to them. But his Lordfoip ſaid, this would be making uſe of 
an extraordinary power of diveſting and diſplacing eſtates, - hich he could not take upon 
himſelf to do, that the intent and meaning of the ſtatute was in a more plain and eaſy 


manner complicd with, by conſtruing the eſtates aud truſts to be void as to 


| but not to let the next Proteſlaut remainder man into poſſeſſion before his time, ſo as to pre · 
judice or endanger a third perſon, the ſou or ſons of A. the papiſt. Id. 363, 364. 


21. Ruled by King C. and given up by the counſel on all 
fides, that ſince the great caſe of Roper and Radcliffe, which 


was reſolved in the Houſe of Lords, the /atter clauſe of the Stat. 
of 11 & 12 FV. 3. c. 4. = | Rc”, the growth of popery, 
i 


and which diſables a papiſt from taking any land or truſt, or 
intereſ{ in or out of land, by purchaſe, muſt not only be under- 
Rood to prevent a- papift from buying lands, but alſo to diſable him 


from taking any o_ ; and therefore in the ſaid caſe of 


Roper and Radcliffe, where the deviſe was of lands to be ſold for 
ene of 45, and the Fay the 750 foraſmuch as ou 
papiſt would be intitled to the ſurplus of the eſtate, paying the 
debts, this was conſtrued a void deviſe as to the papiſt. Trin. 
1726, in the caſe of Carrick and Errington, 2 Will. Rep. 362. 
22. If lands are limited by leaſe and releaſe to the uſe of A. a 


Prote ſtant, for life, remainder to B. a papiſt, for liſe, remainder to 
. @ proteſtant, and A. dies; in ſuch caſe the remainder to B, 


the papiſt, being void, the next remainder to C. ſhall take effect 
preſently, in the ſame manner as if a remainder were limited to a 
monk for life, or to one who refuſes to take, or if ſuch remain- 


der man were dead, and there had never bcen ſuch limitation. 


Held per Lord Chan, King, Trin. 1726, in the caſe of Carrick 


and Errington, ibid. i: . 
2z3. The Stat. of 11 & re I}. 3. extends to truſts as well as legal 
eſtates; and therefore where a remainder was limited to truſtees to 
preſerve contingent remainders, anc. to let the firft remainder man, who 
was a papiſt, take the rents and profits during his life, this laſt is a 
void truſt ; but the truft to preſerve the contingent remainders to the 
firſt, &c. ſon of a papift, is good. Declared per Car” hed 
24. A papiſt cannot take by leaſe or grant, and conſequently 
cannot take a mortgage. 'This is within the expreſs words of 
the act; for it is an intereſt in land, and on nonpayment the 
eſtate is abſolute in law, and his intereſt is good in equity to in- 
title him to receive and enjoy the profits till redemption or ſa- 
tisfaQtion and on a forecloſure he has the abſolute eſtate both in 
law and equity. Per Lord Chief Juſtice Pratt iu the caſe of 
Roper and Radcliffe, 9 Med. 196. ——— 
25. A mortgage made to a Cui, who aſſigned to a 2 
25 2285 W 2 2 cr 


(which ir a crea- 

ture of equity) 
during the life 
of A. the pa- 
piſt, the court 
ought to let B. 
the next re- 
mainder man 
into poſſeſſion, 


the papiſt only, 


A mortgage 
made to a papiſt 
in void, for the 
incapacity of 
taking lands in 
any caſe 1s 
meant by the 
Stat. J. 3. 19. 
197. arg in 
Lord Derwert- 


water's Coſe. 


Papi 


e .. - for a ful conſideration, Ay ejement was brought againſt the 
2 405 2 by a 1 mortyagee, who recovered by N of the 
to the Pro of ant, & ſability of the nt mortgagee. All this appeared upon a bill 


and the trial in brought in chancery ; and Lord Chancellar was of opinion, that a 
ejeAment, m.rtgage to a pi is void. Mich. 1729, Pelham and Fletcher, 


both be- 5 
fore the 30e f. 3 New Alr. oY the Law 799. 


which, were it f | 
otherwiſe, would, it ſcems, have made an alteration. 


*Page 626) 26. It has been adjudged, That a papiſt may deviſe to a 
ths proteſtant ; 12 which _ © wn agreed, Halt aber an anceſtor 
dies ſeiſed of an eſtate of inheritance, it deſcends upon and veſts 
in his heir, (though a papiſt), for the benefit of his heirs, and 
the next proteſtant kin has always a right to the reception of the 
profits during the nonconformity of the heir. Ef. 1738, C. B. 
Hallam and Bringloe. ibid. 1 
27. A bill was brought, praying, that defendant might diſ- 


W cover whether J. S. (under 7 will the defendant claimed] was 
n « pp or not. The 3 pleaded the ſtatute of 11 12 


this is not the . 3. and Lord Chancel/or was of opinion, that he wag. not 


caſe of a for- obliged to diſcover ; that there is no rule better eſtabliſhed than 


fciture, becauſe that a man ſball not be obliged to diſcover what may ſubje® him to the 
the eſtate was penalty of an A of Fo e there can be no doubt but 


per i fals un- this is a penal Jaw, inflicting d/akilitice and incapacitice. If a 


der the fame bill is brought againſt a n for a diſcovery whether he is a 
reaſon; and an papiſt or not, he is not bound to diſcover; and where is the dif- 
 Incapacity or ference between him and the perſon claiming under him? Be- 
— d bdes, what ſways with me very much, is, the great inconveni- 
AR of Parlis. ence that would follow. Should this plea be diſallowed, we 
ment, is cer- ſhould have nothing in this court but bills of difcovery whether 
tainly as much ſuch and. ſuch perſons were papiſts or not, and nobody knows 
a peralty as the what confuſion would follow. Trin. 12 Geo. 2. Smith and Read, 


forfeiture of an 1314... F. Rep. S. C. accord. Ath. Rep. 526. pl. 254. 8 Pin. 


ſtate b — 4 | 
fo pF og 404A Ar. 340- pt. 21. Com. Rep. 665, 8. C. 
right to enjoy | | | 


it before the forſ-iture. Per Lord Chancellor: Thi in 8. C,—MS. Rep. . 


"EP. IRX. 
(a) Vid Tit. 1 _ 5 | 
Buren aud fo | f N P ar aphe T nalia : 'S a ). 


(N, F. 155. BE . : 1 
1 fil. Abr. E. 1. IEWELS and chamber plate of 500. value bought out 
66. Ca. 1. 8. C. of the. wife's pin money was decreed, the wife as her para- 


but u 8. P. Shernalia, the ſame being of ſo ſmall value in refpe& of her huſ- 


band's eſtate. Trin. 1691, Officy and Offlcy, Prec. in Chan. 27. 
Sir Fo. Fehlt 2. The queſtion, was, if the hufband cas deviſe the parapher- 


Laid; creditors .nalia of the wife to any other. than the wife? Lord Chan. ar- 


may come in ccf ſaid, that this is a point of conſequence, and he would re- 


the 


aguinſt the wiſe ſerve the conſideration „f it till after the Maſter's report upon 


— . one i nia ðͤ 


2 g. 2 28 


Paraphernalia. 
the account * Curia 7 —_ Tria. 13 Ann. IVilcox et Ux. to have her f „ 
Gore et » 11 Vin. Alr. 180. pl. 19. ed, Lun 
| not a deviſce 
under the huſband's will, and there is not,one caſe in the law to warrant ſuck a deviſe, and it 
is no argument to ſay that the huſband may diſpoſe of them in his life-time, therefore he may 
give them away by will, for he may diſpoſe of his wiſe's wearing apparel, or a term in the 
wife in het life-titne, but he can diſpoſc of neither by his will, A. the relid of B. did claim 
her pas grooms againſt the deviſce of her huſband, but be ſaid he believed the matter was 
| up between the parties, for he did not remember that any judgment was given in 
that caſe. See Crv. Car. 343.— Per Netth Attorney General, tre is not one authority in 
the. law that the huſband cannot Yeviſe the 28 of nis wiſe; it is true, tl. e huſband's 
executor ſhall not take the poruphernatia of the wiſe. ſrom her, and the cafe in Cro. Cur. 343, 
goes no further. It is the conſtant practice in great families to give the family jewels to 
the wife for her life, and after her death to the eldeſt ſon, and he ſ:id he never kneWſuch 
a deviſe called in queſtion, but always ſubmitted to. II. 18 : 


* 3. Where a baron borrowed of his ſiſter jewels to preſent (Page 627) 
to his wife on his marriage, © o<vp.r C. ſaid, this giving of them 
is'a change of the property, and a kind of ſale in market-overt, 
| and on a deviſe "the real and perſonal eſtate for payment of 

debts, if the perfonal is not ſufficient, and the rea/ be, and the 
huſband deviſes to her all her jeurli, Sc. ſhe ſhall bave the ſpeci- 
_ fiek legacy of her jewels. Ea. 1715, Parker and Harvey, 
11 Fin. Abr. 18 1. pl. 20. 1 

1 A. by ärtieles before marriage, coveninted for himſelf and 
his heirs to lay out 3500). in a putchaſe of lands to be ſettled on 
the wife for her jointure, remainder to the firſt, c. ſon of that 
marriage in tail. male ſucceſſively, and died inteſtate, leaving 
aſſets in frre deſcending to his nephew, who was his heir at law, 
bur the perſonal eſtate was not hear ſufficient to pay his debts. 
The widow claims her paraphernalia, and alſo that ſhe may have 
her jointure, and to have the deficiency of the perſonal eſtate 
ſupplied out of the ren aſſets. And the queſtion was, Whether 
tle wife's jewelr, &c. (of above 208. value) in the firll place, 
and in eaſe of the real aſſets, ſhould be applied to ſatisfy this co- 
 venaiit, ſince Sona paraphernalia were perſonal eſtate, and the 
rule (as it was ſaid arg”) is that all perfonu! eftate ought to be ap- 
plied in exoneration of the real? And Lord Chan. Macclesfield = | 
decreed that, putting the ereditors out of the caſe, the widow . „ „ 
ſhould have her paraphernalia (a). Mich. 1721, Tipping and 2 ae 8 Be > FIG 
Tipping, 1 Will., «729. Ms Wt an ny wr © preferable'to 1 

3 5 5 ay 5 5 bs | 9 legacies, and 4 
ecrfick legatee ſhall not compel the application of the Bona Pas apbernalia to pa any debt in 5 
fa ou and eaſe of his ſpecific legacy, Ber Lord Chahccllor, who denied it to a rule that | 
in all cafes the perſonal is applicable in ee of the real eftate; ſor it ſhall not be ſo applied, if 
thereby the payment of any legacy will be prevented, much leſs where it will deprive the 
_ widow of her Buna Parapbernalia (ö). lid. 730i (6) So decreed by his Zordſbip in 
C aſs Puckering and Jobs os the fame tertu. Lit. 731, in a note by the editor. 


5. Bona paraphernalia, are not [deviſeable by the huſband from 
the wife any more than heir looms. from: the heir, ſo that the right 
of the wife to her bona paraphernal a is to be preferred to that 
of a legatee. Per Lord Macclesfield, Mich. 1721, in the caſc 
of Tipping and Tipping, 1 Vill. Rep. 550. 2 | 

8 f 5 ona 


band, could not 


Parapbernalia. 


But any credi- 6. Bona Paraphernalia are liable ny * debts, and in favour 
ditors by = of creditors, nt of an heir. Per Lord. Chan. Macclesfield, 
r Mich. 1721, in the caſe of Tipping and Tipping, ibid. 
— ing by reaſon of their bonds, We. in all events ſecure, which muſt make it indifferent | 
to them whether they are paid out of the real aſſets or out of the Bona Paraphernaiia, for 


Kill they are ſure of being paid. And putting the creditors out of the caſe, the Bona Para- 
pbcrnalia ſhall be retained by the wife. | | | 


7. J. S. upon his marriage with 4. ſettled his real eftate on 
himſelf for life, remainder to his wife for life, remainder 10 the 
Fr, &c. ſon of this marriage in tail male, remainder to his own 
right heirs. J. S. having a ſmall eſtate in fee-fimple, unſettled, 
a deviſed A.'s jewels to her, and likewiſe the uſe of the plate to ber 
for her life, and then by the fame will deviſed all his real eſtate 
 ſatje to his debts and legacies, and aficr the ſame were paid, to B. 
and died, leaving two infant ſons of this marriage. At the time 
of J. $.'s death the real and perſonal aſſets were not ſufficient for 
payment of his debts ; whereupon the creditors inſiſling to be 
paid, the widow = 8 jewels and T rex and @ 2 
ve guineas purſe, (being her dowry money), which were all ap- 
wet prnark — A. But in the decree obtained for the ſale 
of the real eflate, and for an account of the perſenal as well as real 
Qt, the widow's claim of her jewelt, plate, and moneys 
Y (* Page 628) 47 ſaved to her. J. S. 's two ſons died under age, whereby 
ip the eflate-tail of the ſettled lands expired, the reverſion in fee fall- 
| ing in, became liable by the will to the debts, and the following 
point, and alſo the points in the margin, were determined by 
Lord Chan, Macclesfield. Firſt, That as to the dowry money 
claimed by the widow, it could not be Bona Paraphernalia, for 
theſe are confined to the ornaments of her perſon, mor could it be 
part of her ſeparate eſtate, it being given to herſelf and not to her 
truſteet; but this dowry money, in the nature of it, was rather a 
{a} Secen%ly, gift to the church, being to be laid upon the book (a). Cites 
pit with © Giſon's Coder Juris Ecclefraſtici,, Part 1. P. 5 19. Trin. 172% 
So of the... Baron and Pierpoint, 2 Will. Rep. 78. CE br | 
jewels, as Bona TE 3 : 5 
Paraphernalia, the widow could have no title to them, ard that this caſe differed from that of 
TYpig and Tipping, regard being to be had here to the time of the death of the teflator when the 
real and perſonal afſets ⁊were not ſufficient for the payment of the debts ; nay, at the time when 
| theſe jewels were applied to the debts, there was a deficiency of affets rea/ and perſonal for 
F payment thereof, and tho afterwards upon a remote contingency, which was not to be pre- 
umed or waited for, (viz.) a death without iſſue, aſſets had fallen in, yet that this ſtould not 
alter the caſe as to the Bons Paraphernalia, for the ſame migh: not have happened until twenty 
or thirty years after the teſtator's death, nor (poſſibly) until the death of the widow, when 
the end and _ of the widow's wearing her Bona Paraphernalia, in memory of her huſ- 
ave been anſwered; and therefore it was reaſonable that this ſhould be re- 
duced to a certainty, (wviz.) That if there ſbould not be afſets real or perſonal at the igſator : 
g2th, or at leaſt at the time ꝛvben the jewels were applied towards the payment of debts, then the 
Jenocls ſbould oe liable, But thirdly, If the creditors Judgment of the teſtator ſhould after his 
death have taken the jezvels in execution, when the heir, or executor; or truſtees, had other 
aſſets to have paid ſuch debts, this would have been a default in truſtees, for which the wi- 
dow ought not to ſuffer as to her Bona Paraphcrnalia. But in the preſent caſe here was no de- 
fault, nor any thing done, but what ought to have been in regard the teſtator's juſt creditors 
were not to be kept out of their debts, nor the jewels, which were legal aſſets, detained — 
| | them 


Paraphernalia. 


them in expeRation of that which might never happen; a ſubſeguent contingency of afſets falling 
in, not exempt+the jeu from dete, which, at that times both at law and in equity they 
were liable to anſwer- Howtver, in the pryſint caſe, ſoraſmuch as there was an expre/7 lege 
of the jewels to the widow, notwithſtanding that, at the time of the death of the teflctcr, there 
were not afſets either real or perſonal, yet ſince afterwards, tho' by a remote accident, aſſets had 
happened, his lord/bip held, that there could be now no inconvenicnce to any creditor or others, 
and that this legacy ſhould be paid, ant the intention of the teſlator performed, and ihe 
rather, for that here the real and perſonal aſſets were by the will made liable to the debts and 
legacies, eſpecially it being the couftant rule, I hat a legautce; wrbere the real eftate is made liable to 
puy debts on” the ciedltors exhauſting the perſonal aſſ:ts,. ſhall fund in the place of creditors, aud be paid. 
f the land; und that this was ſtronger in the cafe of a ſpecifick legatec (the principal caſe) 
which was to be referred in — Vebere:s peeidiiary legacy.———In this caſe all the legatces 
were decreed to he. paid before B. the refaduary legatee took any thing. Jbid. 79 to 81. 


Enn i eee 6 4 | | 

* 8. A. is principal in recognizance of -5000/. and B. and C. 
ae. ſureties. | A. dots afterwards jointure his wife before mar- 
rage in ſome, lands without notice either to the wife or her 
fnends of this .recognizance, and deviſes his . real and perſonal 
eſtate to B. one of his ſuretics, and dies. As to the Bona Para- 
phernalia of A. s widow, tho? there be debts of A. more than 
the 2 eſtate will extend to pay, yet as the Bonn Para- 
fler nalia are liable only in- favour of creditors, and not of the heir 
nor of the' deviſee, who ſtands in the place of the heir, and is 
heres fadus; if the lands deviſed be ſufficient to pay tte recog- 
nizince, the: Bina Paraphernalia ſhall be enjoyed by the widow ; 
but if thoſe deviſed lands ſhould prove inſufficient, the Bona Para- 
fhernalia muſt be ſubject before the ſureties lands ſhall be ex- 
tended. Trin. 1729, Tynt and Tynt, 2 Will. Rep. 542. 

9. J. S. having a crochet of diamonds which was his firſt wife's ; 
in 1695 makes his will, and (int ) deviſcs this.crochet to his 
eldeſt ſon, and that; it mould go in fuccefhon to the heir of his 
family as an heir loom. In 1699 he marries a ſecond wife (the 
now defendant), and turns this crachęteinto a necklace, and adds 
lereral new diamonds to it; to the value of 2007. which was 
more than the value of the crochet. The plaintiff as heir to 
J. S. (though not the eldeſt ſon to ham it vas ſpecifically de- 
filed) demands this crochet of J. S. “'s widow. :. Lord Chan. Par- 
ler ſeemed to doubt at firſt. that * turning the crochet into a necł ( Prge 629) 
lace, and adding new diamonds to it, and permitting his wife to | 
wear it, was a revocatipn of the deviſe, but at laſt ordered the 
nafler to examine and ſeparate the old diamonds from the new, 
and decreed the diamonds of the crochet to the plaintiff as heir 
it law, and ſpecifically deviſed to him as an heir loom. Mich. 
5 Geo, 1. Calmady and Calmady, 11 Vin. Abr. 181. pl. 21. 
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bh . Pariſh Rates. 0 
/ HE Qturchwardens of A. made a robs” da att the pariſh- 


| For fer Taue 1 . joners. Plaintiff being libelled againſt in the Spiritual 
C. panel has Conrt for nonpayment, brought his bill here, ſuggeſting a 


miſtaken bis re. cüſtom that he was an inhabitant/ of a 1 
quality of rates the pariſh, which had time immemorial ed and collected 


is properly co- their own rates, and was riever aſſeſſed to the public rates of | 


nuſabſe in the the pariſh. Defendant demurred for that all church rates were 
- not wag rope ny conuſable in the Spiritual Court, and not elſewhere, 
Obere a culem Demutrer adlowed. Mor. 15, 173% Dina and Coater, MS, 
comes in queſ- Re. 3 ; : - : - | FA Ws 85 


properly try it, but agi to be 


P * 


tual Court cannot of com law. This is no- 
thing but an Egli bill th. prohibit, which is à never before thoughs of. As to the 
objection, that it is to; eſtabliſh a cuſtom, and the. ſuit here tends to preveRnt multiplicity of 
diſputes elſewhere ; it's true that a bill in this pie ju proper to eftabliſh -a duſtom that has 
been once tried at law; which this-has not, and is no colour in objecting multiplicity 
of ſuits, for every thing may be tried in one prohibition, Id. N 
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three houſes of 1+ Partition was decreed of the eſlate late J. $,%s, two 
different value thirds whereof belonged te 4; and one third to B. The 
to be divided eſtate conſiſted (in al:) bf. great houſe called Cobham Hoe, 
ae, _ it and Cobham Park in Kenty and of farm and lands, about it of 
right to 1570 0 1000l. per annum. B. iuſiſted to have U ehitt of- the houſe and 
every houle, for | de e SOS SIRERG 2 


x 4 * 
ae 2 iel 2 


that would be 2 „ 11147 N 11. 1 £97 EE 6+ 4 8 | 
| to ſpoil every houſe ; but ſome recompence is to be made bither by ſum of mogey, of 
rent for Ozvelty of Partition to thoſe that have the houſes of leſs valurs It is true, if there 
were but one houſe, or mill, or advowſon to be divided, then this entire thing muſt be di- 
vided in the manner as the counſel for B. contend for, (which was, that as B. was intitled 


to a third of the whole, fo conſequently he was to have a third of the houſe and park; 


and that in many caſes in the law, things entire in their nature, as an houſe, a mill, or an 


advowſon, «might be divided; ſo a tenant in common ſhall have halt of the houſe, every 
other toll diſh, and every other turn of a church, c. and that thus it would be at law in 
caſe of a writ de partitione facienda, and in this caſe Xyquitas ſequitur legem) ; ſecus when there 
are other lands which may make up B.'s ſhare.— By the ſame reaſon every farm houſe upon 
the eſtate muſt be divided, which would depreciate the eſtate, and occaſion perpetual con- 


| tention ; and in the preſent caſe it may be B.'s intent, when this partition is made, to 


compel A. to give him forty years purchaſe for his third of the houſe and park ; wherefore 
his Lord/Sip recom nended it u: fupra. Mid. 447, 8 | 
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th 


Partition. . 
park aſſigned to him by the commiſſioners, who were to make 


the partition; and this * coming on before Lord Chan. Parker (*Page 630) 
upon petitions: bis /ordfbip held that tho B. muſt have a third | 
part in value. of this ge, yet there was no zolour of reaſon hat. 

any part thereof ſhould be leflencd in value, in order that he 

may have. a third part of it; that if B, ſhould have one third 

of the houſe. and of the park) this would very much leſſen the 

of beth 3...and recommended that the ſeat and pert be 
d to . ſhe having two thirds, and that à liberal allow- 
out of. the reſt of the eſtate be made to B. in lieu af his 
| e of the houſe — _ 1718. Earl of Clarendan a 
ar and Hornby, 1 Will. 46. oe 
2. J. S. deviſed lands to truſtees and 


the only. ie. of their bodies. 
ition, and that the truſtees ſhonld convey the legal eſtate 


ſeparate moiety to be allottcd to him, or this partition will not be 
im and the heirs of his body, in regard tho” there might be terial; for 


doubt whether 4 had more than an eſtate for life; (the words infant, 77 a 
inheritaoce being ſubſequent to the limitation to the being of fuck Hound. 


e teſpective bodies of A. and C.); yet ns to plaintiff, who and as Rttle 
was the only ſon and heir of C. it muſt be agrted he was inti- privileged, s 
tld to an eſtate-tail; which was admitted. Lord Chan. Aing one of full age. 
detrecd à partition, and direded a commiſſion to alot one B. 519. 
moiety in /tveratty to plaintiff, and the other maicty in ſeveraly 

to A. te hold to them according to their reſpective oſtates 

under the will, and to be reſpectively quieted in the. poſſeſſion 

of the premiſſes ſeverally to be allotted as afore ſuid ; but be- 

cauſe, plaintiff cannot join in a conveyance of the moicty to 4. 

by reaſon of. bis fancy, and ſq there cannot be mutual con- 

veyances, the conveyances to be made by the truſtees. of the 

legal eſtate were relpited until plainxiff ſhould be twenty-one, 

(or until farther order of the court); at which, time'all parties 

intereſted may join in mutual conveyances. Hil. 1728. Lord 

Brook and Lord and Lady 2 it. Rep. 518. 


= 


C AP. EXXII. 


Partners. 
1. F F where there are two joint tradere, and one dies, and the 
{vrviver carries on the trade aſter he death uf the partner, 
the furvivor ſhall anſwer for the gain n alc by this trade. Per 


Partners. 
Eat. 1711. in Cafu Brown and Littleton, 


Fi 


own 
took 
from ; was given 
Joint flock that they were cither to receive their 
er. B. died, leaving C. 
legatee. 7. S. in 1708 called 


t then continued it upon A ſubſcribing 
fer c. A. continued ſolvent till — 
that time, when he pleaſed, have had bis money. 


f B's executor (a) and brought this bill againſt 
legatee, to recover the 10000. and in! out 
A. having in 1711 become a bankrupt,' and 
Chan. Parker ſaid, the defendant's teftator 
e bond, he mult lie at ſtake until the bond be 


thought to be a. their ſecuriticd, = that A. alone be thereafter liable, * | 
fall zaimer to being Res inter altes ada, could: not bind J. S. and his changing 
the objeQion. the intereſt did not alter the ſecurity, for ſill it was the bond of | 
cutor was not both, but that the defendant: could not be liable to more than 51. 
made a party. per cent.:for the arrear of intereſt j: wherefore J. S. had a decree 
154d. 684. for his debt, intereſt and coſts. Mich. 1720. Heath and Perci- 
= | val, 1 Will. Rep. 682. oP 99 „ l „ En: 
3. A. and B. were partners in France. Motion that ſervice of 
a ſubpena to anſwer upon B. here, or his clerk in court, might be 
deemed good ſervice of A. now in France; and per tot Cur? the 
ſervice was allowed. Eaſt. 1722. Lady Carrington and Cantillon, 
in Scac Bund. Rep. 107. The fame had been done in the caſe of 
Furnts and Lawes,' ibid. 18. e eee 


Impropriator | | 2 7 V 
muſt be a party 2 Party. 
to abill brought | 


againſt his leſſee, to eſtabliſh a modus; for this court will not bind the inheritance of any 
perſon unleſs he is before the court. Hil. 1710. Glanvill and Trelawney, in Scace', Bunb. 70. 


b) Fide Tit. 0 . . TRE 3 
0 * 65 (A) Of making Parties to Bills in Equity (b). 
2 Ven. 241. 1. £2: TY of London brought debt for rent againſt their 
8, C.——Prec. NA leſſee of the water-works. The aflignees file their bill, 
in Chan. 156. and obtain an injunction. The city file their croſs bill againſt 
Zaſt. 1710. . | the 
8. C. ill 

9. 410. Ca. 10. 
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Party. 


be afſignees for a diſcovery, It came qut by the defendant's 
"wer to the croſs bill, that it war turned —_ and 
id:d into ſeares. Objected to the croſs bill, the defend- 
u were only truſtees for the ſhares ; befides, a demand for 
nt was only proper at law, but if they will come into equity 
vey muſt make the C:fluy gue Tri parties. But decreed that 
e croſs bill was well brought, the plaintiff in it being driven 
to equity by the defendants, and they might have their remedy 
m the ſharers who were their under-tenants. 9 Feb. 1702. 
ichmond and Mayor of London, 16 Vin. Abr. 5 pe 15. 
2. In directing an iſſue a bare truſtas ought not to be a party, 
xr that might hinder his being an evidence. 1703. Dawſon 

A Franklyn, ibid. 257. l. 71. , 

3. A bill was diſmiſſed becauſe the tenantt were only parties, 

| not the lord, they having attorncd to a new title againſt their 

* leſſor. 7 ar. 1717. Ward and Rethy, 16 Vn. br. (*Page 632) 
53. in a note to pl. 46. | | 1 | 


a pe y the co the day for want of proper par- 
4 to n 9 Mar. 1718. 2 
jan and Neſbite, 16 Vin. Abr. 257. l. 24. 
5. A. charged all his lands in C. in Een and Endfeld in Mid. 
ex with 201. a year to the poor of Endficld. In a ſuit on be- 
alf of this charity, for the arrears of this rent-charge, it is not 
ſary to make all the tertenantt of the lands, out of which the 
: Tl. . Hil. 1719. Attorney General and Wyburgh et 
„I Will, Rep. 599. | | 
6. A nomina! perſon only that has no intereſt is no neceſſary 
arty, and a ſuit may go on without him. 12 Mar. 1720. 
Putler and Pendergraſs, ibid. 248. pl. 5. „ 
7. An eſtate is charged with ſeveral incuml rancet, come .ſemble ; 
xe incumbrancer may fue without making the reft partie; at leaſt it is 
red by a decree directing an account to be taken of all: the 
ꝛortgages and incumbrances that affect the eſtate. 12 Ju. 1721. 
dell and Graydon, ibid. 254, pl. 51. %% EGG Ee 
$8. Where a /ettlement ir ſet up, all the meſne incumbrancers, and 
kewiſe the remainder man, mult be made parties. 1721. 
Edeworth and Edgworth, ibid. 254. pl. 52. f 
9. A decree was made Temp. Car. 1. for payment of 40l. per 
mum out of particular lands, formerly part of the foreſt: of 
Bladen, to the vicar in C. in Wilts in lieu of tithes. _ A bill being 
ought againſt the land owners to eſtabliſh a right to this 400. 
er annum, it was objected, That the land owners were tenants It was alſo ob- 
0 the crown of lands lying within the bounds of the foreſt which RAT That the 
ormerly paid no tithes, and that the Attorney General ſhould for , R 
tat reaſon have been made a party. Anſwered, That it did not 9,,..;; ought 
ppear by the bill that they are leſſees under the crown, and de; to be made par- 
endants have not infiſted upon it in their anſwers, and ſo that is ties to the bill, 
ut of the caſe. And the court took no notice of the objection. for 3232 
. 12 Geo. 1. Cuthbert and Meſt euood et al", in Scac, Gilb. 2 * 
, in Eg. 230. | | | not affe& the 
| 3 i Mn Occupiers. To 
Fhich it was anſwered, That it would be endleſs to make all the oy wp parties; and if 
lat was neceſſary to be done, the plaintiff ceuld never come at his right, for there were great 
num 


Party. 
would put the plaintiff to his bill of revivor. 


| uld 
owners and occupiets names x7 


to 
be 


il. 1940. in the ck 
Rep. in Chen. 361. 2 Atl, 


n ion of J. S. of R. b 
* ſome means J. S. of R. got the 1000. belonging to gor 
nor J. S. piaced to his account in the South-Sea bak under the 
deſcription of 1000]. Sonth-Sea ſtock belonging to J. S. of R. 
In 1725 J. S. of K. transferred this 1000. South-Sea Rock 
to B. his broker, in order to ſell it for him, which B. did ac- 
cordingly. Governor J. S. died and his widow became hi; 
repreſentative; and then the fraud being diſcovered, the widow 
demanded ſatisfaction of J. S. of R. which ſtruck him with : 
great deal of confuſion, and he died the day after. The bil 
was brought by the governor's widow againſt the adminiſtrator 
of FJ. S. of R. and likewiſe againſt the South - Sea company, in 
order to have a ſatisfaction for this fraud. On the hearing it 
was objected, that B. the broker, ought to have been made: 
party. But Lord Chan. Hardwicle was of opinion, that there 
was no occaſion for it. Hil. 1740, Harriſon and Pryſe, Barnard. 


(age 633) 


"720 A Þ. LAXXV, 
Pauper. 


LAINTIFF brought a bill i= forma 
a decree to recover the duty with coſts ; the maffer taxes 279» 8. C. 17 
als 2s ufual for perfons not paupers. Defendant move, . 
at he may tax only pavper cofts, and faid it was unrenſou- 
le the plaintiff ſnauld have more coſts than he was out of 
ad that it, would encourage ä to be affured 
in the conſe went. gal them they ſhould pey no colt, 
«phage ſhould recover r 
of money too, which they never expended 
ie cafe of Harvey and Tuder, 22 Der. 9. N. 
be plaintiff, who. was a pauper, having obtained 
alle, and the maſter baving taxed coſts as uſual, on 
o the for that cauſe, the Chancellor 
oft the 1 was ſaid, that 
| folicitors, gave their labour to the ne out of charity, and 
u to his adverſary, and therefore he ought to have : 
where the decree is for coſts 3 tho? the court may 
they find him vexatious, order 


u, and had Prec. in Coen. 


hat are not paupers ; and cited the caſe of Hauton and Hager, where 
he plaintiff, a paper, had a decree with cofts, and the uſual 
ſts were taxed ; and on petition that it might be pauper coſts 
Aly, the Lord Somers would not allow it. Lord ſaid, it 
s unreaſonable any one ſhould have more coſts than out of 
; and ordered the plaintiff and bis ſolicitor to make oath 
elore the maſter ; and what they ſwore they had paid or were to 
was to be allowed, but no further. Eaſt. 1703, Angell and 


*©Q A Þ LEXVT- 
| 1 N 
Y S. poſſeſſed of an exchequer annuity for ninety-nine Upontheapneal 


, borrowed money of A. and for ſeeuring the fame, it was inſiſted, 


5 0 ey » 
iblolutely transferred the annuity, but with a defeazance, _ theſe Ex- 
f * - : . 8 C Ee ver Annui- 
es, as well as ſtocks, were uſually fold at the Exchange ; and that this was but 2 pawn ; and 


(*Page 634) 


anly ſubmitted to, when he dofired the fale might be deferred for a week: that the con- 
ence of · theſe ſecurities among merchants, was, that after the day of payment paſt, they 
dere taken to-be e v maney; and that it would be infnitely troubleſome and dilatory, if 

re could he no ſale of ſuch annuities thus pledged without a decree of forec!oſure ; that 
bis would ſet aſide ſeveral ſales that had been made in the like caſes, and occaſion multipli- 
ity .f ſuits; and* that this caſe was the ſtronger, it being that of an adminiſtrator, who was 
Med to difpoſe of the afſets to pay the reſtator's debts and legacies, 7bid. 262. 

8 that 


tat tho! there was no exprefs power to ſell in the defeazance, yet by J. S.'s letter it was 
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Pawn. 


that if money was paid at ſuch a day, the afſgy, 
ment The money was not paid at the day; 
wy whi tly defired the money, and gave noti 
he would ſe, de. 
firing J. S. to preſent to fe that the annuity was Hdd 
full value. J. deſired forbearance for a week, 
which was complied with, and then A. dying » B. 4 
adminiftrator ſold the an 
ker for the | 


| 
2 


which 


. 


ſell, and annuities for ninety-nine yean 
| of lands, and not like ſtocks, which may 

de thought to be of imaginary value, and there being no deere 
for forecloſing J. S. nor 1 t in writing that the 
mortgagee ſh ſell, his p decreed the defendant to 
procure an annuity of the like value and upon the ſame fund to 
de conveyed to J. S. upon payment of principal and interel, 
and the maſter to compute what is due. But on appeal to the 
lords the decree (for the reaſons in the margin) was reverſed 
. EO Trin. 1714, Tucker and Wilſen, 1 Will. Re, 


o AP. IXXVn 
Payment. 5 


1. TS. ſettles an eſtate on himſelf in tail, and if he die without 
| 5 Me, then to truſtees for a term in truſt to raiſe any fun, 
not exceeding 15 00l. for payment of his debts which he ſhould 
owe at his death. Afterwards 7. S. borrows 1000. of A. and 
appoints his truflees. to pay it out of the truſt eflate, and dies 


dy deed 
(Page 635) ſans iſſue, indebted * to ſeveral other perſons in more than 


i1500/, Decreed the 1000. ſhould be paid in the firſt place. 
. Eaft. 1692, Seymour and Fotherby, Prec. in Chan. 44 
2. A. was bound to B. in 1000). for payment of 5ool. Af. 
ter A. and C. as his ſurety, give a bond to B. of 200. for pay- 
ment of 1007. and intereſt, as a farther ſecurity for ſo much of 
the 500. Then A. aſſigns a judgment to B. of 5ool. towards 
fatisfaRtion of the debt, and B. receives ſeveral ſums on thus 
judgment; and A. by the conſent of B. receives 3ol. alſo part 
of the money ſecured on this judgment. This not go in 
exoneration of any part of the money ſecured by the 200l. bond, 
as it would do if B. had actually received it and lent it to 4: 
Mich. 1700, Halford and Byron, Prec. in Chan. 178. 
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S „ c_, 


| 3. If 


2 


rere „ „ ene . 


mw &@ e =» 


3. If F. A nn 
boch a day, and 200. by contraQt'to the ſame perſon payable ar 
the ſame day, and at the day J. S. pays 20l. without telling for 


i nf pr! penn Tit . . 12 Nod 355 | 
it mo ich, 1 Anon. 12 
e Coupe dtermindd catire. bs Chan, 2 Ver. 608. 


2. .. 147. Pl. 2 

4. A creditor who Erle i. oft hdr bar mace 
comveyance of 'bis gare. for of . bis dalia, ſhall be paid only 
in average. Per Lord Keep. | Hil. 00s A 
- Pres. in Chan. Foy, 


Vide 7. cee ue. * 


0 3 P. IXXVII. 


Peliey of Infrrance. 


e eee rere e 
A the 1 e upon e life 
eee et for un 


The court ſaid, 


e wich Af a known merchant upon the — thy ms pened to havea 
ing man in ſuch caſes, to ſabſcribe farſt, but in caſe A. died loſs, he might 
within the year, M. was to loſe nothing, but on the contrary d. 8 
. was to ſhare what ſhould be gained from the other ſubſcribers. 5. 3 way be- 
Upon the credit of M. s ſubſcribing, ſeveral others. (who had me dome by 
enquired of M. about 4. who was his neighbour) ſubſcribed many; but if 
NR 2 died in four months, and the bill was. to be re- — 
lieved againſt this policy; and this matter being all confeſſed V< = 
by eV 2g the poli 25 4. — decreed to be delivered up, and the would turn to 
premium to be paid, the plaintiff deducting thereout his coſts. trade, inftead 
Hil. 1690, — and TIO rec. in Chan. 20. of advancingit. 


2. J. S. bees a Joubtfol ; account of his ſhip that was at ſea, (*Page 636 636) 
* by that a ſhip deſcribed like his was taken, inſured her, And his Zord- 
without giving any information to the inſurers of what he had Jp __ 1 
heard, either as to the hazard or circumſtances which might deakfairiy wich 
induce him to believe that his ſkip was in great danger, if the inſurers; 
not actually loſt, The inſurers bring a bill for an injunction, that he ought 
and to be relieved. And Lord Macclesfield decreed the policy tohavediſcloſed 
to be delivered up with coſts, but the premium to be paid back, mow _ 
and allowed out of coſts. Trin. 1723. De Cofla and Scandret, — of the ſhip | 


2 Will. Rep. 170. being in dan- 
might induce him, at leaſt, to fear that it was loſt, cho he had no certain account of it; for 


if this had been diſcovered, it is impoſſible to think, that the inſurers b woung have — 


Policy of Inſurance. 
| have dons, but cither would net have-infyred it at all, 
Pads irs roma, 999 ot th mic 


3+ 4. bad inſured for 3 W. bibi bi —— 3 


ſkip E. with the and the entry in the company's baok of 
the contract was in Kort items called a label, which was thus: 


"2 from Fort $, to Londog, loſt or not 
olds hg = wes ant ol ks fo the 
| words : N oy 1h png fret 
- 27710 5 herne from Fort St. George to ” . Before 
the inſurance mar made, the ſhip was in Bengal river, 
whiter foe had hen Jet fer Fort Se . 


to determine here, Firſt 
| agreement. d, as to the breach; and 
doubted as to the ment. The memorandum is not a printed 
form as to the material point, and the policy muſt be governed 
by that if not varied. The words in the memorandum or label 
(af Fort St. George) include the ſtay of the ſhip there, and the 
r ing of 
as Gan rope ps from Fort St. George 
for London, wes, — the riſque whilſt the ſhip ſtayed there; 
and this ſeems an inconfiftence in the policy firſt to deſcribe the 
ad\and from, Je. and then to exclude the riſque at, &c. 
is ſeems-a miſtake in writing the policy, and is to be rectified 
as in the caſe of articles and a ſetthment. And decreed the words 
to de added in the policy, the adventure to commence at and 
| from en K. 28 ec, 6, 1739. Morteu and Londen 
Aﬀerance, 4 Vin 281. A. 10. All. Th. 545. N. 258. 


Vide Tit. PL Kc. P. 


CAP. 


c A P. LASIK 
Poſthumous Child. 


How favoured in Equity. 


r. Conveys a term for years to J. S. upon truſt to raiſe 1 500/. 
A. for ſuch Child 2 27 ſbould be living a 
dab. A. dies, leaving no child, his wife enfient with a daughter, 
which was afterwards born. And Lord Keep. Somers declared that this 
psſthumous _— is a Child living at the death of A. within the mean- 
ing of the truft, and that a direction of a truſt is not to be ſtrifly con- 
ſtrued as a limitation of an eſtate at law ; and one Lutterel's cale was 
cited in Lord Bridgeman's time, where a bill was exhibited on the be- 
balf of an Infant in Ventre ſa mere to ſtay waſte, and an injunction 
2. A. Show a bond to pay 
have no fon living at his death, and he died, his wife being enſient of 
a ſon. Decreed that the daughter ſhould not have this goo/. for altho' 


there was no ſon living at A.'s deceaſe, ſo that it is not recoverable at 


law, yet it cannot be preſumed to be his intention that if a ſon was 
born after his deceaſe, the daughter ſhould run away with the eſtate ; 
and in this caſe it appeared that the mother was quick at the death of 
the father. And by the civil law poſthumous pro nato habetur. Mich. 
1098, Gib/on and Gibſon, 2 Freem. Rep. 223. 


3. A pofthumous child ſhall be intitled within the ftat. 1 Jar. 2. c.17. 2 4th. Rep. 
perſonal eftate, equally as if 115. fl. 107. 
ſuch child had been born in the life-rime of the brother or ſiſter. Pera —w 4 8 
4to Edit. 
4. A poſthnemous child ſhall (upon the Statute of Diſtributions) claim 

perſonal eſtate of a father equally with 

another child. This is agreeable to that ſtatute, and to that debt of 


ſeck. 7 to a ſhare in a brother's or ſiſter's 


Lord Chancellor, Hil. 1740, Wallis and Hodſon, Barnard, Rep. in Chan. 
272. | 25 | 


the benefit of a ſhare in the 


nature which parents owe their children, nor will any inconveniencies 
ariſe from this becauſe the event of there being ſuch child muſt hap» 
pen in a reaſonable time. Jbid. 273. | „ 

An infant in Ventra ſa mere is capable of taking within the ſtatute 
of Fac. 2. equally with other perſons. Ibid. 374. 


? 


Vor. II. 2 T 


at bis 


it (a). Mich. 1692, Hale and Hale, Prec. in Chan. 50. () . 


you to his daughter in caſe he ſhould 2 Vers. 711. 


(s) Vide 15, 
218, 220. 


Jide P. 217, 
E 2. 8, C. 


'C A P. LX. 


_. Portions. 


(A) Portions, by what Means and at whatT imes to be raiſ. 
ed and paid, &c. Aud in what Caſes Portion ſhall 
carry Interęſt, and from what Time, —And hereof Main. 
tenance,—Satisfattion, &c. 

(B) Of vefted Portions. 

88 ortigns lapſed or merged, et econt'. wp 

by fre and Previfens for Chilgren fquoured in 
55. FE 


(A) Portions, by what Means and at what Times ta be 

raiſed and paid, &c.—And in what Caſes a Portion 
ſhall carry Intere/t, and from whet Time. Aud here of 
Maintenance, ——Satisfattion, (a) &c. | 


1. PORTION charged by virtue of a pawer [was decreed] ty 
de raiſed by ſale or mortgage, and not by. perception of rents, 
Feb. 28, 1701 or 1707, Kelly and Bellew, 16 Wine Ar. 432-1 


2. Sir JW. D. had an eſtate in S. by his firſt Lady. which was to fer 


in tail ; they levy a fine, and declare the uſes to them and the iſſue of 


their bodies, remainder to Sir W. and his heirs; they have a daughtet 


Mary, and the feme dies. On this marriage there were. articles that 


Sir . ſhould leave his daughter 2508/. if the truſtees damanded it 
within one year after his death, Ec. Sir J. the father of Sir V. wa 
then living. Sir M. marries a ſecond wife, and by her had ſeveral 
daughters. By deed executed in his life-time he gives the eſtate. in & 
to Mary and her heirs; and by deed alſo charges his lands in D. which 


| he had purchaſed, with 50000. apiece to the three daughters, and diez- 


Mary demands the 2500. and intereſt. Lord Keep. Harcourt de- 
creed Mary the 2500!. with intereſt from her father's death at 50. per 
Cent. That the eſtate in S. could not be an equivalent, becauſe it 
moved from her mother, and was the condition. of the Agreement for 
the 2500/. That the reverſion of the lands io D. could not be ſo, be- 
cauſe Sir Ves father was then living, and there was no reſpect had 
ro theſe reverſions, neither were they then in being, and to make it an 
equivalent, it ought to be in being and in view at the time of giving 


the equivalent, Mich. 9 Ann. 5 Vin. Abr. 292 · pl. 38. 


Zo In a marriage ſettlement the Term raiſed for Daughters Portions 
at their ages of ſeventeen, provided, that if the ſaid A. ſhould bave 
Iſſue male upon the body of the ſaid M. that flould attain the age of 


 tawenty-one, or ſhould marry, or if the ſaid A. ſhould haue no daughters, 
| | * 


- . 8 
. 


wy - 


f perſon inheritable ſbaula the portions intended to be raiſed, 
2 Hall caaſe- A. NIN . alt ained wengyrane· De | 
that the term ceaſe, and the daughters loſt their portions ; tho jt was 
urged, that the meaning mult be, that if he bad a ſon he ſhquld not 
till he arrived at 1 „ years, which was enough in favour of 


heir. Fob. 13, 1706, Colt and Arnold, 4 Vin. Abr. 474. pl. 18. 


7. S. ſettled his eftate upon himſelf for life, remainder to bis 
75 of fon in tail male, with „ ie Z his ſon ſhould die 
without iſſue male, and leave a daughter, the truſtees ſhould raiſe 
out of part of the premiffes 5000/. to be paid to ſuch daughter within 
a year after her marriage or at her age of twenty-one, which ſhould firſt 
happen · B. onhis marriage ſettled all the ſaid eſtate (including the pre- 
milk charged with the 50000.) on himſelf for life, remainder to his 

ft, &c. fon in tail male, remainder to truſtees for two hundred years, 
In truſt to raiſe 80000. for daughters portions (if no iſſue male), pay- 
able at eighteen. if then married, or when married after. B. having no 
iſſue male, deviſed all his lands to C. in tail male, chargeable with his 
legavies, and deviſed to E. his daughter for her portion, 80001. wiz. 
40007. to be paid ar eighteen, and-40o0!. within a year after marriage, 
or in all events at twenty-one, and deviſed to her 1 50. per annum until 
eighteen, and afterwards 2000. per anni for ber life. E. the daugh-_ 
ter brought ber bill for the recovery of all theſe ſums of 5000. 8ooo!. 
and 8600). igfiſting, that none of them being given in ſatisfaction of 


the other, and it being the caſe of an heir at law, and theſe ſums pay- 
able at different times, ſome leſs beneficial than others, therefore all 
theſe portions, or at leaſt the 30000 given by J. S. and the 8ooo?. gi- 
ven by B. the father, ſhould be paid her. Bur Lord Chan. Harcourt 
decreed that the ſhould only have but one 8000. but that ſhe may when . | 
of age elect which af rhe portions the pleaſes. Trin. 17 11, Copley, an in this caſe it 
Infant, and Copley, 1 Will. Rep. 147+ 1 was objected, 

| | : ZE | | that the elder 
5. J S. was tenant for life, remainder to ſuch woman as F § daughteris 


h Id marry, for her life, remainder to the firſt, Ec. ſons of 
in tail male, remainder to 4. in tail male, remainder to F. 


ter M. payable at twenty on? or Marriage ; but if the child avith which — a | 
bis wife was then enſiant aul. i prove a daugliter, then he diredts that the cannot claim 
| | | any part of it, 
becauſe ſhe was not living at the time of ]. S.'s death; and by the words of the FO ans A. the 2000/. 
vas to go the younger children that J. S. ſhould have living at bis death. But per cur”, the eldeſt _ 
daughter, tho' firſt born, when there is a ſon, has been often ruled to be a younger child (a. Every 
one but the heir is a younger child in equity, and the proviſion which ſuch daughter will have is but 
a4 a younger child's, iu regard the ſon goes away with the land as heir; ſo here, the eſtate by the 
ſettlement goes all ta the remainder man, who is Heres fafus, and neither of the two daughters 
is heir; wherefore the elde daughter * no more than the younger, is (as to this proviſion) a 
younger child, and conſequently capable of taking it. 7bid. His Lordſbip ſaid, it would be very hard 
in a court of equity, that a child, becauſe it 1 not to be born at ſuch a time, muſt, therefore 
be unprovided for; but as the law in many refſpects regards an infant in Ventre ſa mere, ſo as to al 
low ſuch child to be (6) youched ; alſo, as the mother may be guilty of the murder c of a child ia 


Ventre fa mere, if ſhe takes poiſon with an intent to poiſon it, and the child is born alive, and after- 


wards dies of the poifon, ſo that there is mare reaſon that equity ſhould conſider ſuch child, in 
order to its being provided for. And therefore this poſtbumous child may be well looked upon in 
equity to be (d) living at her father's death in Ventre ſa mere. Jbid. 245, 246.— Prec. in Chan. 


405,8. C. (a) Vid the caſe of Butler and Dygrogrbe; 1 Will. Rep. 448. 
(6) 1 Hit. 390. (e) 3 In 50, 3 ) Vi Nortbey and 


Strange, 1 Will. Rep. 340, and Burdet and Hepegood, ibid. 486. 
* 2 1 2 Al. 


of 500l. apiece to both was to ceaſe; but the eſtate charged wi 


"ornons. 


20008. ſhould be 1 betwixt them. F. S. dies, and the two 
daughters M. and N. being of very tender years, brought their bill for 
the m—_—_ this 2000. out of the reverſionary eſtate, and to have in- 
tereſt in the mean time for their maintenance. With 8 to that 

of the bill which pray to charge the remainder only with this 20000. 
E Chan. Harcourt held, that the power and the charge made purſu- 
ant thereto did affect the wife's eſtate for life, as well as the remain. 
der; and that it was like a power of leaſing, which over-reaches all the 
eſtates ; for which reaſon it is uſual to inſert a proviſo to ſuch power 
of charging, that it ſhall not prejudice the jointure, or other precedent 


eſtates, Hil. 171 3, Beale and Beale, 1 Will. Rep. 244- 


6. By a marriage ſettlement, after the common limitations to the 
firſt, Ec. ſons, a term was limited to truſtees for three hundred years, 
in truſt upon failure of iffue male to raiſe with all convenient f 
zoool. for daughters portions, payable at eighteen or marriage; which 
ſhould firſt happen after the death of the father or mother ; they 
have iſſue two daughters only, and no ſon, and the father by will ta- 
king notice of this proviſion for his daughters, deviſed to them 5000. 
apiece more, to be paid at the ſame ime as their original portions; but 
in caſe either of them died before eighteen, then the additional 2 

th theſe 


portions he deviſed to J. 8. The daughters were about ſixteen at the 


death of their father and mother. The plaintiff intermarries with one 


of the daughters, and ſhe being now about the age of twenty, the bill 
was brought againſt J. 8. the deviſee, Ec. and againſt the truſtee of 
the term, to have the portion raiſed, and intereſt the death of the 
father. And Lord Chan. Harcourt was of opinion, that the daughters 


_ ought to have either intereſt or maintenance from their father's death 


(he being the ſurvivor), and thought it much the ſame whether is was 
called intereſt or maintenance ; that the father never intended they 
ſhould ſtarve til! their portions became payable, and therefore referred 
it to a maſter to ſee what maintenance was reaſonable from the time of 


their father's death, and decreed the original portions to be raiſed by 


fale, &c. with intereſt at 51. per cent. from their reſpective ages of eigh- 
teen. unleſs J. S. ſhould by payment prevent ſuch ſale ; and his Lord- 


hip would allow but 51. per cent. being charged on land, tho it was 


preſſed to have 60. per cent. Eaft. 1713, Greenhill and Waldoe, Prec. 
in Chan. 367. 


7. In a marriage ſettlement a power was lodged in truſtees to raiſe 
3000. for a daughter to be paid her at twenty-one or day of mar- 
riage, which ſhould firſt happen, when J. S. and his wife ſhould die 


. without iſſue male; and in the mean time 100/. per annum to be paid 


to her for maintenance, re/okved by lord Chan. Coxyper, upon the au- 
thority of the Duke of Southampton's caſe, that the words when J. 8. 


and his auife ſhould die «without fue male, amounted to a condition pre- 


cedent, and that the time of raiſing the portion did not commence when 
one of them ſhould be dead without iſſue male, and ſo the other be te- 
nant in tail after poſſibility of iſſue extinct, but when both of them ſhould 
be dead without iſſue male. Reſolved that the mean time in which 
the 100). per annum was payable for a maintenance, muſt neceſſarily 
relate to the intermediate time between the raiſing the money and her 
attaining the age of twenty-one or day of marriage. Ea. 1 Gee. 1 
Champney-and Champney, 1 o Mod. 314, 325. 


dy 
de 
th 
la 


Portions. 


to the firſt and every other ſon of B. his brother in tail male ſucceſſively. daughters, and 
The truſt of the term of ninety-nine years was declared to be, that if car's, | 

2 S. ſhould die without iſſue male of the ſaid marriage, and ſhould t they were 
len 


t 
% 


of raiſingmoney 


i — 8 would . not an- 
being payable preſently on J. S. s death, (the daughters being then fwer ſuch end. 
ſ 5 intereſt, and the rakes "byte 1 


twenty - one) they conſequently would word. 
they were to ariſe out of land which yielded yearly rents and profits. [profits of lands. 
And Lord Chan. Parker farther obſerved, that by the truſt if there <{pecially when 
were a ſon and a daughter, or daughters by the marriage, the ſon ** Ledge * 
ſhould pay intereſt to his ſiſters for their portions from their age of ** 2 
2 5 | Any profits that 
twenty-one or marriage, and it could not be imagined that J. S. would the land would 
be kinder to his nephew in excuſing him from paying intereſt, than to yield, either by 
his own fon, if he had one, who was bound to pay intereſt ; where- ſelling or mort- 
fore it was decreed that the portions ſhould be rai En ahe 
— as ſhould be agreed by the Maſter and the parties, with intereſt nf —_ , 
m J. 8-'s death, and coſts. Eaft. 1718. Trafford and Aff on, 1 Will. ſcruction in the 
WVC 1 | | „ like caſes. And 
T | | e 1 5 2 Chan. caſes 
205. Lingen and Holey, and 1 Chan. cafes 176. ( Vide Prec. in Chan. 586. and 2 Fern. 420. Warberton 
and Warberton, were cited. And it was inſiſted, that here was à certain time appointed for pay» 
ment of the portions, and that implied, tho not expreſſed, viz. it u. ſaid that they ſbould be paid as ſoon 
a+ conveniently might be. Now that this was preſently, for the daughters being twentyyone at F. S. s 
death and marriageable, it was then convenient they ſhould have the portions. That tho' the 
words [ yearly (a) profits] might make a difference, yet here that was not material, the word 
{ yearly] being omitted. Jbid 418.—Lucas's Rep. 401. Eaft. 4 Geo. 1 Afpton and———, in 
Chancery, S. C. here was a time limited for payment of theſe portions, viz. upon the death of the 
father without iſſue male (which was the caſe), for then ſays the deed the portions ſhall be raiſed 
a1 ſoon as conveniently they may, which is in judgment of law preſently, from which time the portions 


ey way 


ed by ſale or mort- ing; and that ' | 


are to carry intereſt. Per the opinion of Lord Chancellor, who decreed (accord'. Ibid. 402. 1 


Trafford and Aſpton, 1 Vol. Abr. Eg. 213. Ca. 8. is not S. C nor P. (a) 1 Fern. 104. 


9. J. S. ſeiſed in fee of ſome lands in poſſeſſion. and of others in Proc. in Chex. 1 4 


rever/ign after the death of A. and having a ſon and a daughter, de- 509. S. C. 

viſes the lands in poſſeſſion to his wife for life, and after her death, decreed the par» 
and the death of the leſſee for life, of the other lands, he deviſes theſe tion to be raiſed 
reſpective premiſſes to his ſon and his heirs, upon condition, © That by ſale of the 
* the ſon Koll within a year after the death of B. (after whoſe life reverſions to be 


it was ſaid, but nt proved, that the teſtator had other lands in re- pane oe a 4 


ſays, his Heer WW} 


to the plaintiff, i} , 


with intereſt from twelve months after the death oc B. and aid, that the clauſe which gave a 
power of entry wag only to be intended in caſe the eſtates for life fell in the mean time, ſo that 
the daughter might thereby enter, but not to delay the payment of the portion till that time, but 
ſays nothing of the decree being affirmed on appeal to Lord Chancellor. Ilid. 502, 


* yerlicn, 


_ Partians. 5 


(s) Yide208. ( verfion (),) pay 1000). to J. S's dang lter, with à proviſo, that ubm 
Note to Ca. 1. „ nonpayment the daughter might enter.” B. dies, and a aſter her 
death the daughter 1 bill for ſale of this reverſion, in 
order to raiſe the 1000. portion, and intereſt from the end of the year 
( This decree of B.'s death. The maſter of the rolls deer eed the portion to ber aiſed 
was affirmed by by ſale unleſsthe ſon ſhould pray it might be done by mortgage (3), 
Lord — Mich. 1718. Bacon and Clerk, 1 Will. Rep. 478. | 


| 10. Upon the marriage of A. eldeſt ſon of B. with C. (which C. had 
. rer in land. 2 20, oo0l. in money, and A. being an infant) 
| 4a Cowperin the ſettlement was made by a private act of parliament (9 Ann.) whereby 
the caſe of Cor- (in al) the.manor of Dale (being together with the caſual profits about 
| 9 10001. per annum) was ſettled upon ſaid B. for life, remainder to ſaid 
; —— A. for life, remainder to truſtees for one thouſand years, in truſt for 
not go beyond raiſing 20,0001. for a daughter of this marriage if but one, payable at 
twenty-one or marriage; and in the mean time 3000. per annum for her 
maintenance until twelve years of age, and after 4000l. per annun 
until the portion ſhould become due; the maintenance and portion to 
de raiſed by the truſtees either by the rents and profits, or by ſale or 
mortgage ; the maintenance to be paid quarterly, the fr /t payment to 
be made at ſuch of the four moſt u dea as Muld next happen after 
the deceaſe of A. the husband. A. dies, leaving iſſue of this marriage 
a ſon and a daughter, and the daughter brings a bill for the zool. per 
annum maintenance, and to have 1 raiſed by ſale or mor! age, In re- 
; gardit could not be raiſed by the profirs, B. the grandfather being alive, 
| and having an eſtate for life in the premiſſes. Lord Chan. Parker ſaid, 
ce- he would confider the infant's goed, and take care that her demand of 
* maintenance ſhould not defeat her other demand of her portion, it be- 
ing one and the ſame fund that is to provide both. That it is a hard caſe 
to mortgage a reverſion, to heap intereſt upon intereſt, and ſubject the 
eſtate to a forecloſure, for that it might come to ſuch a ſum as that 
many perſons may be under a neceſſity of cajling it their money; and 
that tho' he did admit that he muſt take the act as he found it. viz. 
the firſt quarter day after the death of A. the maintenance money is 
to be raiſed by profits, mortgage or ſale, yet that this court (which 1s 
the guardian of the infant) muſt confider the good of the infant, and 
that it might be for her plain benefit, and a Lindneſs to her, that her 
maintenance ſhould not be raiſed ; wherefore he decreed the maſter to 
ſee what was the value of the eſtate charged with the maintenance and 
jon. together with the incumbrances that were upon it ; and his 
Lord/hip ſaid, that this would influence his judgment. Mich. 1718. 
Pierpoim and Lord Cheney, 1 Will. Rep. 488 to 494. 3 Atk. 39. 


Nad. 504. 


| firuRtion only; whereas this is a miſtake, and the words [ ſale or mortgage} being expreſsly men- 
tioned in the act, and the reader will obſerve that good Wil- 
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19. A term of forty years was limited for raiſing, 2000“ either 
E or ſale of the term. The truſtee takes poſſeſſion, and it 4 


made no intereſt of the profits. Lord Somers decreed that no intereſt 
ſhould be paid for the 20000. becauſe the truſtee was admitted into 
poſſeſſion. But this decree was reverſed, becauſe the truſtee had power 
to raiſe it immediately, and the eſtate was ſufficient. 26 Jan. 1720. 
Lord Roſeberry and Tayhr, 16 Vin. Ar. 442. pd. 1. 


12. Where portions are limited by deed to be raiſed as foon as con- 


renĩently they may be, they are due in judgment of law preſently, and P. 641. 


carry intereſt from that time. Eaff. 4 Geo. 1. in caſu Aſhton and ———, 
10 Mod. 402. 5 5 | 

13. X S. on his marriage with M. in conſideration thereof, and of 
18 portion, ſettled lands of 587. per annum to the uſe of himſelf 


life, remainder as to part of the premiſſes (amounting to 5o0!. per he. eg or 
annum) to M. for her 2s 6 ls, wed a to ba 5 Ge. . 


ſon of that marriage in tail male, remainder to truſtees for five hun- 


Vide Ca. L. 


obſerved that 


to ruin a family 
for i 


dred years ſans waſte, in truſt to raiſe portions for daughters, the 4 
to be raiſed by ſale or wertgage or by rents and profits, vis · 50000. if 
bur one daughter, Goool. if mere than one, and to be paid to the daugh- f 4 
ters at twenty-one or marriage, if after fourteen or under, if with the c dzufbtem 
cooſent of the mother, and two other perſons, if then living. J. 9. 
had iſſue four daughters and no ſon by A. and on her death married Lord 
in. The eldeſt daughter after fourteen married the plaintiff, who 
brought this bill for the raifng of hiswife's 1 560. (being a fourth part c_— farther 
of the 6000ʃ.) in the life-time of the father. On hearing the cauſe, eld. 
the ſcantineſs of the eſtate being inſiſted upon, and that it would be That * 
0 ty 8 7 1 age the reyerſion in the 2 * E. fil 
the father, eſpecially as the ers had other proviſions left them by of ti ben 
their grand mut ber, and that this — of truſt was 25 A the dif- dzufhrere 
cretion of the court; Lord Chan. Macclesfield referred it to a maſter to Wards Mair 12 
ſtate the value of the eſtates compriſed in the ſettlement; and afterwards text. 3&4 W. 
on the cauſe coming on, his Lord ſtip decreed that the truſtees ſhould cbtkagint HEE 
ſell or mortgage a ſufficient part of this term (ſubje& to a power re- provideitt thir- 
ſerved to the father by the ſettlement of making a jointure of 150/. on 14g. THat 
a fecond wife) for raiſing a portion of 1500/. and intereſt from the bel OY pk 
marriage, ſaying, that tho this was a matter of truſt, yet ſince all the fa paw rxity 
contingencies had happened, and nothing remained to ſuſpend the exe- by ſale & tht 
cution of ſuch truſt of the term, and it did not evidently appear but reverflonity 
that the parties intended the portions ſhould be raiſed out of the rever- term ih the H- 


| honary term, therefore his Lordſhip did not Jook upon it to be withi: thet's IN-rime, - 


the diſcretion of the court any more than in the option of the truſtees, A ng — 1 


whether they would raiſe the money or not, but ſaid it was a thing opinii 


| on Wou 
not to be encouraged. That as to the other proviſions left by the grand- have been fo 


* 
- 
7 


mother, his Lordſhip did not think that material; for if yr had a right prẽſted. By the 1 Y | | | "Mt 


to their portions by the ſettlement, they ought not to loſe their right faire * 
dy another relation's kindneſs in leaving them a farther proviſion. Trin 1215 
1721. Sandys and Sandys, 1 Will. Rep. 77. Fe ſold for knie 

| ters portions, ſo may it be for the raiſing portions for younger children by.yirtus gf 

mon clauſe in marriage ſettlements to that purpoſe, which would be raining. of heir at law, 
the ſake of younger children. That the intention ſeems to have been again ; 
' Pr 


an until ſuch time as the truſtees could take the profits; the word ofitt) ſtanc in op- 
ti 


on to the words (Sale or Mortgage) and the caſe of the mother's leaving dee de which 


ſhould claim their portions againſt their father, does not appear to have been within A 
af thoſe who made the ſettlement, But at length (avi reluctante] his Lordſhip decreed ut 
2 id. 709.—2 Will. Rep. 486. 8 C cited per his Honour, Mich. 1728, in the calc © 
rome and Berllcy, that tho' nothing appeared in the truſt of the term, ſhewing it to 1 
tent of the parties that rp agg ſhould not be raiſed out of the reverſionary ter 
portioh was decreed (tho relidiante Curia) to be raifed in the father's lifc-time. 
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* 14. Ifthere be one or more ſons and butone daughter, ſuch daughter 
to have $001. and to every othet younger daughter 200/. apiece in 2 
deed of ſettlement ; there being three daughters, the eldeſt ſhall have 
but 2001. the eſtate being ſmall, and not able to bear a greater charge. 
April 26, 1721. Chamberlain and White, 16 Vin. Abr. 440. pl. 7. 


Eau. Abr. 340. 15. The truſt of a term was (in default of iſſue) for raiſing portions 
pl. 7 8.6. for daughters by rents and profits, or by ſale or mortgage, and pay. 
able at eighteen or marriage, provided, that no maintenance ſhould 
commence until the death of the father ; but the ſame to begin at the 
firſt quarter day after; and provided, that if all the daughters die be- 
fore eighteen or marriage, then the five hundred years term to be void, 
with a to the father, with conſent of truſtees, to revoke all the 
uſes. e mother died without a ſon, and leaving only one daugh. 
ter, who married A. without her father's conſent. ' A. and his wife 
brought a bill for the recovery of her portion of 3000l. praying a ſale 
or mortgage of the reverfionary term in her father's life-time for raif. 
ing the Eine. Lord Chan. Macclesfie/d thought that the portions re- 
mained yet ſubject to a contingency, and therefore not to be raiſed 
until this contingency is our of the caſe, which cannot be during the 
life of the father. Hil. 1722. Rereſby and Newland, 2 Will. Rep. gz. 
| Decree affirmed in Dom. Proc, ibid. 102. 


16 Yin. Abr. 16. J. S. being ſeiſed in fee of lands purſuant to marriage articles, 
432. in a note ſettled the ſame on himſelf for life, remainder as to part to his wife for 
to ph. 3. that en for her jointure, remainder as to the whole to his fir ft, &c. fon: 
8. C. ſays, th of the marriage in tail male, remainder to truſtees for one hundred and 
tad the whole twenty years for raiſing portions for daughters of that marriage, on 
money by wor- failure of iſſue male, remainder to himſelf in fee. he truſt of the term 
of all the was, that the truſtees frould raiſe and pay out of the rents and profits 


number of years determinable thereon, or for twenty-one years abſolutely 
at the old rent, 1500/. to be paid to the only daughter of the mar- 
riage, if but one, and to be divided amongſt them, if more than one. 
rents and profits, There was but one child of the marriage, a daughter, named J. who 
there being an ex= married H. G the defendant G.'s father, but the portion was not paid 
proſe provifun on the marriage, nor raiſed till after the father's death (a). F.® 


ſoould be raiſed by having reſerved to himſelf the reverſion in fee, ſettled the ſame ex- 


rents and profits ; pectant on his own death, without iſſue male, and ſubje& o the ſaid 
beſides, the term to truſtees for ten years, remainder to A. his nephew for /fe, 

to make remainder to his firft, &c. fon in tail male, rewainder to B. ſon of his 
mg for b ſaid daughter F. 75 life, remainder to his fir, & e. fon in tail make, 
thet they could remainder to himſelf in fee. The truſt of the ten years terin was, that 
not mortgage for in Caſe I and her huſband ſhould releaſe 1500! portion ſecured by 
abe whole term. the firſt term, then the truſtees of the ten years term ſhould raiſe 


In ſome caſes 19ool. vig. 1500). of it to be laid ont in land for the benefit of F. 
N and her huſband, and 4001. to be paid to the huſband of F. himſelf. 


whole term may ZS died without iſſue male, leaving B. his grandſon his executor. 
be aſſigned, but F. 22 being yet paid, A. the nephew entered by virtue of 
here it is appa- his eſtate for life, given by the voluntary ſettlement ſubject to the one 


_ Fe — hundred and twenty years term for daughters portions, but for four 
rec. in 


11 afterwards Fo portion was unpaid. J. having adminiſtered to 


AWill.Rep. 604. the ſurviving truſtee of the one hundred and twenty years term, ſhe 


8. C. cited by and her huſband and the remainderman 4. the nephew, join in afſign- 
His Honour, Hil. | | ing 
1731. in the 0 

caſe of Evelyn and Evelyn, vide P. Ca. (a) Quere If the wife of J. 8. 
was not dead? It ſeems to me ſhe was. | | 


U 


of the premiſſes, as well by ſale for one, two. or three lives, or for am 


Portions. 
ag the one hundred and twenty * term to the plaintiff's father, 
ho advanced the 15001. A. (who had the remainder for life, ſub- 
et to the one hundred and twenty years term for raifing daughters 

ions) died without iſſue male, having enjoyed the premiſſes from the 
leath of bis uncle J. S. to his own death, but left no aſſets. The queſ- 
ion was, Whether by the words of the truſt, the portion could be 
raiſed by mortgage or any other way than by annual profits of leafing ? 
and Lord Chan. Macclesfield ſaid, he theught it very material to know 
the vearly value of the premiſſes charged with this portion, in order 
to ſee within what time the portion would be raiſed, tho' it ſeems as 
if by the ſecond ſettlement for creating a term of ten years, c. the 

ies thought the ſame would, in a reaſonable time, be a 
fund or ſecurity for the raiſing of this leſſer portion of 1 500. That 
he took it to be a rule, that where a truſt Fs Gs for raiſing por- 
tions for daughters does direct a particular method for raiſing them, 
it implies a negative, that they ſhall not be raiſed any other way; and, 
when the truſt of a term (as in the preſent caſe) is to raiſe the por- 
tions by leaſing for one, two, or three lives, or for any term of years 
determinable, Ic. or for twenty-one years abſolutely, it ſhali not be 
niſed by any other way; and that it is confiderable, that even by 
this way, (wis.) of leafing, it could not be raiſed, but by makin 
ſoch leaſes upon which the old rent was reſerved. That the natura 


meaning of raiſing a portion by rents, iſſues, and profits, is by the 


earl fits; but to prevent any inconvenience, the word [profits] 
b in 2 particular 1 been extended to any profits which the 


to raiſe it any other way. And his Lord ſbip ſaid, that at the time of 
naking this 1 in 1657, he thought the word [profits] was not 
ended to ſigniſy the profits which might be made of land by ſale or 
rortgage. And decreed that the maſter ſee how far the lands might 
he been charged by leaſing, and whether any lives were vacant, and 
reſerved the conſideration how far the eſ ate ſhall be chargeable there- 
by, and that the repreſentatives of A. the nephew pay the mortgage 
money, as far as the aſſets will extend. Eaft. 1722. Ivy and Gilbert 
ct al, 2 Will. Rep. 13 10 21.——This decree in Feb. 1723 was affirm- 
ed in the Houſe of Lords, tho' thought a very hard caſe. /hid. 21. 
17. Where a portion is to be ratſed by annual profits or fines, if no 
time be appointed, the portion is due when the profits can raiſe it, 
and it carries no intereſt in the mean time. Eaſt. 1722. in the cafe 
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| marriage (in caſe of no iſſue male by the marriage) payable at eighteen 

- with maintenance at the rate of 40l. per annum to each daughter from 

the deaths of their father, and grandfather by the mother's fide, until 

their portions ſhould become payable. . S. died, leaving two dangh. 

ters, one eight and the other nine years old. The term did not com. 

menee in poſſeſſion until the death of the father in-law of J. S. which 

happened ſome time afterwards. The truft of the term was to raiſe 

the portions by ſale, mortgage or profits, but the truſt to rajſe the main. 

tenance wns by rents am profits. It was objeQed, that the mainte. 

nance ſhould not begin until the five hundred years term commence 

in poſſeſſion. at which time only the ſame could be raĩſed by rents and 

annual profits. But Lord Chan. Macclesfield decreed the arrears of the 

maintenance money from the time the ſame became payable by the 

ſertlement to be raiſed out of this term; and tho? it was objected, that 

the daughters had other proviſion by the will of their father, and alſo 

by deſcent from him, yet his Lordſhip held this not to be material, u 

Jong as by the ſettlement there was no other proviſion, except this 

maintenance money, until the portion ſhould become payable, and tha 

any matter ſubſequent to the ſettlement ought nat m juſtice to vary 

(a) Yidethe cafe the conſtruction thereof (a). Trin. 1723. Rawvenhill and Darſey, 2 
of Sandy: and Vill. Rep. 179. | | 

Sandys, P . C. b | | 

And his ZereſSip 19. A proviſion was made by a marriage ſettlement for daughter 

obſerved, that portions, and after a further proviſion was made of a further ſun, 

in all the caſes amounting to half the firſt ſum, and this is made by the father's wil 

| — by virtue of a power in the marriage ſettlement, The leſs ſum wa 

ans more or at certain, the greater was on a contingency, which happened after the 

leaſt equal leſs was to be received; and it was obſerved, that in cafe of double 

to the irt portions, there was no inſtance where the ſecond proviſion is leſs tha 

proviſion; the firſt, that ever it was held a ſatisfaction. And Tracey J. (who ſu 

and ſodecreed for Lord Chancellor) held accord'. Trin. 1725. Savile and Saul, 


both furs tO. Select Caſes in Chan, 32. : 
that the greater | EY 2 5 5 
ſium be raiſed, with intereſt and coſts from the time the contingency happened; which was te der in 


death ofthe brother within age and without iſſue male. Tbid. (the 6 
| 20. Where portions are fo be raiſed out of the rents and profits, my 
(4) In a MS. it intereſt is to be allowed till the whole is [paid] (5). Mar. 13, 17:5 ;. * 
is [raiſed.} 1bid. Bagnal and Bagnal, 16 Vin. Abr. 442. by way of note to pl. 1. Wi 
E — 3 fthe 

rn 227. J. S. has three daughters, A. B. and C. and being ſeiſed in fe mY 
= 3 by will charges his lands with payment of 1900]. apiece 2 his daughter of ” 
the court as he payable at twenty-two or marriage, and if any die before ber portion i Pa: 
underſtood it) comes p4ytible, the ſhave of ber ſo dying, to go to the ſurvivors. B. dia Hog 
declaredthat the befare twenty-two, unmatried. A. attains her age of twenty-tun i dof 


furviyingdaugh- Held by Lords C * 5 > 
y Lords Commiſſioners Fely/l and Gilbert, that B.s ſhare ſha 
— 1 not be paid to the ſurviving daughters till ſuch times as ſuch deceaſe ah 


of Bs Partuntil daughter, had ſhe lived, would have come to twenty-two. Eaſt. ij nde 'S 
they ſhould re- Feltham and Feltham, 2 Will. Rep. 271. 1 eh 
ſpeRively have | | ry 
attained tWetity-two, or be married, it not being the intention of the teſtator to truſt am. male of 
his daughters with their portions until twenty two of marriage. [jid. 172. 8elect caſe 
Chan. P. 5. 8. C. ſays, the court was of opinion it ſhould be paid when the deceaſed would hz 
received it, hecabſc elſe it would be ſo many ſeveral diviſions of it as each perſon's title to it *Wand ther, 


exued, whereas it was deſigned t6 be one entire payment. intereſt, 
| = 1 Portion t 
22. By a truſt in a matriage ſettlement, portions for daughters weſ i dre w: 

Pointed 1 


to be raiſed, payable at eighteen or marriage, and maintenance in! 


mean time payable half yearly, at Lady- day and Michaelmas, until i 


zom become payable. The eldeſt hter atrained eighteen on 
1. 40 a The queſtion was, If any — ion of the . e 
was to be paid from the Lady Day to the 16th of Auguſt, when the por- 
tion became due; and the Maſter of the Rolls decreed maintenance to be 
id for that time in proportion, and ſaid that maintenance is always 
urban being for the daily ſubſiſtence of children, and not like in- 
tereſt, which is only for delay of payment of what is due; but in this 
caſe the portion is not due till eighteen or marriage, and therefore na 
delay. Mich. 1728. Hay and Palmer, 2 Will. Rep. gor. 


23. This was a bill brought by the plaintiff againſt Sir Gilbert Rivers 
and a truſtee in his ſettlement, to have a term of five hundred years 
limited in remainder after the death of Sir Gilbert and his lady, fold. 
for raiſing daughters portions, of whom the plaintiff had married one ; 
and the truſt of the term was, that in default of ifſue male the truſtees 
might out of the rents and profits after the commencement of the term, 
or by Lale or mortgage of the premiſſes, or any part thereof, raiſe the 
fumof 4ooo!. if one daughter, 5ooo!. if two, 60o0!. if more, payable 
at nineteen or r N intereſt at 41. per Cent. from the death of 
Sir Gilbert or Lady hy his wife, which ſhould firſt happen, until 
their portions ſhould become payable. dir Gilbert had two Sons by 
his wife, but ſhe and the ſons all died without iflue male. And 
jer Lord Chan. King, the truſt was governed by the words in default 
of iſſue male, and that in equity the term became fubject to be ſold 
from that time; and ſo decreed the term expeQant on the life eftate. 
of Sir Gilbert to be ſold, and intereſt to be paid from the year 1727, 
when the laſt ſon died, Lady Rivers dying long before; and that if after 
payment of the 6000“. there ſhould be any ſurplus, that it ſhould be 
pad to Sir Githert, who had the inheritance. 4 Geo. 2 Goodall and 
Rvers, M. S. Rep. . 


24. J. S. was Tenant for Life ſans waſte, remainder to his eldeſt fon In this caſe his 


|. for life, remainder to his fir ſt, & c, ſon in tail male ſucceſſively, remain- Honour cited 

der in like manner to his ſecond ſon G. remainder to his third ſon E. the caſe of oy 

(the defendant) in like manner, with truſtees to ſupport all theſe _ __ - 4 
contingent remainders. remainder to the heir male of the body of J. 8. 2 by e 
remainder to him in fee, with a power to F. S. by deed or will to Macclesfield, and 
charge by leaſe, inortgage or otherwiſe, the premiſſes with raifing or affirmed in Dom. 
paying any ſum not exceeding 6000“. alſo with a power to every one P., where a 


3 ” a truſt term was 
of the ſons when in poſſeſſion, by deed atteſted, fc. to limit before or He 6s watt 


after marriage to the wife of any of the ſaid ſons for a jointure, all or , 300l. for 

any part of the premiſſes, ſo as ſuch joinrure ſhould nor exceed 1000. daughters por- 
er annum for every 10007. which ſuch ſon ſhould have received as his tions by Rents, 
vife's fortune, with farther power to the ſaid ſons reſpectively, when Iſuer, and Pro- 
in poſſeſſion, by any deed, Qc. atteſted, Ec. ro make any leaſes for- and decreed 


years ſans waſte (but without prejudice to any jointure to be made by vir- org ghar a 


tne of the ſaid p24ver) for the raiſing of portions for the daughters of ſuch to be raiſed in 


ſons, but ſuch portions not to exceed their mother's fortune, and ſo as this particular 
ſuch leaſes ſhould not take effe# until there ſhould be a failure of ifſue 232 im- 
. 7 e 
nale of ſuch fon mating juch leaſe, with the uſual power to N. S. > — r — 
| ther, raiſed in no 

pos | | other manner ; 
ad therefore not by mortgage or ſale, or any more money to be raiſed than the 15001. without 
Ntereſt, which his Honour ſaid, was exactly the ſame with the principal caſe ; an inſtance of a 
portion to be raiſed by perception of profits without intereſt. And his Honour concluded that 
there was not one ſingle precedent where a fake had been decreed of a truſt term of a portion ap- 
vinted to be raiſed by rents and profits, and no time limited for payment. 2 Will, Rep, 604. 
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ther, and his ſaid ſons reſpeQively when in poſſeſſion, to leaſe for twer. 
-one years at the moſt improved rent. J. S. by another ſettlement 
fivled other lands of which he was ſeiſed in fee to the ſame uſes, 
with this difference only, (vix.) that as to the ſon's power of leaf 
for raiſing daughters portious, theſe words were added, [ ſo as ſuch leg 
er leaſes ſhould ceaſe and determine upon the raifing of ſuch portions, an} 
cofls and charges for Haifing the ſame.) J. S. died, then N. the eldeſ 
dying without iſſue, G. the ſecond ſon entered upon the premiſſes con. 
priſed in the ſettlement, and on his marriage with M. in purſuance of 
the ſaid power, limited a term of five hundred years to truſtees, u 
. commence from and after failure of iſſue of the ſaid G. by and out of 
the rents, iſſues and 1 or by ſale, mortgage or leffes, or otherwiſe 
as ſoon as conveniently might be 2 his deceaſe, (er in his life-time, if 
he ſhould think fit to have the ſame ſooner raiſed, and ſo direct) raiſe 
8ool. ſo much being M's fortune) for daughters portions, to be paid u 
her or them, if more than one, ſhare and ſhare alike, with a proviſa 
that the term ſhould not prejudice the jointore ; and that immediately 
_ after the raiſing the 8oool. with all coſts, Efc. the ſaid term fhoul 
ceaſe. G.died inteſtate, leaving three daughters of this marriage, bu 
no ſon, who by their mother brought their bil againſt E. the third ſo 
of J. S. and James his eldeft ſon, (being the remainder man in tail) 
praying a preſent ſale of the five hundred years term to raiſe the port.. hi 
ons; the eldeſt daughter of G. not being then above four years oli ; 
It was agreed by Lord Chan. King, Raymond 4 and the Maſter, 
the Rolls, that the 8oool. ſhould be raiſed out of the rents, iſſues and 
profits of premifſes compriſed in the five hundred years term, and nal. e 
by any 1 mortgage thereof, and that no more than 8eool. in thei, a 
| whole ſhould be raiſed, and the profits to be accounted from the dei = 
of G. the huſband. And his Honour took notice of the different limit. 
tions in the two ſeveral ſettlements, and that thereby it was plain tha 
a ſale was not intended, and that it was not poſſible that the term coul 
ceaſe upon raiſing the portions in any other ſenſe or way than by ral | 
Ing them out of the growing profits. And Raymond C. J. relied mud 
on the intent of tke maker of the ſettlement, which appeared to . ch 
plainly to preſerve the eſtate in the male line of the family ; and a 


thought there could be no deſign to extend the power for raiſing pot * Ty 
tions for daughters to a ſale or mortgage, conſequently ſuch power be © = 
ing neither expreſſed er implied, nor any time limited for the paymea_, un 


of the portions, it would (he thought) be extreme hard for the court i 
deeree that which wonld be the deſtruction of the eſtate againſt the i 
tention of the party. Hil. 1731. Evelyn and Evelyn, 2 Will. Rep. gi + 
—] his decree was afterwards appealed from to the houſe of lord a fe 
where on the 2d of May 1733, the parties on both ſides came to ul 
1 which (7 Geo. 2.) was confirmed by a& of Parliament Ai. 
Ibid. 605. e e 1 
FM Io % | ou 
25. Where no time is limited for payment of portions, and tit N pai 
claimants are of very tender years, tho' the right to the portions velit 
in ſuch infant daughters, yet they are to be raifed by rents and profit 
Per his Honour, Hill. 1731. in the caſe of Evelyn and Evelyn, 2 W i... 
Rep, 60 3. 8 | | Vern. 4. 
26. Where a particular certain time is limited for the payment of WW Proviſi 
portion, it may in:ply a power of ſale. Per his Honour, Hil. 173 8 2 
in the caſe of Evelyn and Evelyn, 2 Will. Rep. 601. 15 L 


27. A particular certain time being limited for payment of a brit 


carries intereſt from that time. Per his Honour, Hil. 1731. in Caſu 
28. The plaintiff Garnier s bill was to have a truſt executed for 
ifing his wife's rm under the ſettlement of Sir John Convper her 
e father, againſt M illiam Coruper her brother, and the defendants 
heups, as mortgagees under him. The caſe was thus: Sir John Conv- 
by his marriage ſettlement made in 1691 conveyed certain meſſua- 
« and lands to the uſe of himſelf for life, and from and after his 
ceaſe to the uſe of truſtees for five hundred years, upon truſt thar 
caſe the ſaid ir 70% Cotuper ſhould at the time of his death have 
ring more children'than one fon by him begotten on the body of Ann 
u then intended wife, then the daughter and daughters, and younger 
n and younger ſons of the ſaid Sir ohn Conuper on the body of the 
id Ann to be begatren, ſhould have the ſum of zoool. to be ſhared 
xd divided amongſt them, and the ſurvivor of them, by ſuch ſhares 
ad ions, in ſuch manners and at ſuch times, and with ſuch in- 
wet in the mean time, until payment thereof, as the ſaid Sir John 
per by any deed or writing, or by his laſt will, atteſted by two or 
pre credible witneſſes, ſhould direct or appoint. The ſaid Sir Fohn 
ayer ſurvived his wife, and had iſſue by her Milliam Copper his eld- 
| ſon, and alſo Thomas Cowper and the plaintiff's wife Ann Garnier 
x younger children. In February 1722 Sir h Conper by deed poll 
pointed that 1 5007. part of the ſaid 3ooo!. ſhould within fix months 
ſer his deceaſe be raiſed out of the premiſſes, chargeable therewith, - 
| paid to the ſaid Thomas Cooper, with intereſt unt payment there- 
he having before made the like appointment in favour of the plaintiff 
in his daughter. Thomas Convper afterward died inteſtate in the life- 
ine of Sir Fobn his father, and ſhortly after Sir John died, whereupon 
be plaintiff Ann Garnier became intitled to have her portion raiſed, 
The defendant William Conuper took adminiſtration of the goods, c. 
f his brother T homas, by virtue whereof he pretended a right veſted 
bim to have the 1500). that Sir John Coævper had appointed ſhould 
raiſed for the ſaid Fohn Coaoper. For plaintiff Ann it was inſiſted, 
at her father had no power to appoint any part of the inoney to any 
did who ſhould not be living at the time of his death, and that ſhe 
ing the only ſurviving younger child, was intitled to the whole 
bool. The cauſe was heard on bill and anſwer before his Honour, who, 
pon hearing the ſettlement read, decreed the whole 3000. to the plain- 
it Garnier and his wife, with intereſt from Sir Fohn Cowper's death, 
ad coſts of ſuit. Fafl. 1732, at the Rolls, Garnier et Ux' and 
nuper et ar; and Leheups et al. and Cowper and Garnier et Ux', MS. 


29. The Quantum of a proviſion for a child 1s in the father's power 
d diſcretion, and a man 1s bound by nature to provide for all his chil- 
ren, Per Lord Chancellor, Hil. Vac. 17 33, 6 Vin. Abr. 2 39. 1 

30. Lord Chan. Talbot ſaid, that in caſes where the portion is to be Indeed in cafes 
ſed out of the reverſionary term aſter the tenant for life's death, and where the child 
de paid at twenty- one or marriage, and the child marries, and then dies ſo young 


6, it would be very hard to decree it to merge. That in Butler and bene fue ch 


could never be 
Duncomb's wanted, the 
| FE, | 1 WE | court will not 
e it to be raiſed, becauſe there is no occaſion for it, as in the caſe of Brewer and Brewer, 
Vern, 439, and in that of Tourney and Tourney, but that there is no precedent where the court 
dealt ſo hardly with a child who dies after marriage, as to take away what was intended for 
proviſion ; and that a future intereſt is an intereſt, tho' not ſo good as an intereſt inpolledion; 
lit is and may be a conſideration of marriage, that tho' ſuch an intereſt does not abſolutely veſt, 
tit is carrying it too far to ſay it does not veſt at all, or fo as that it may not be tranimilſub!., 
bis Lordſhip, ibid. | | 
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Duncoml's caſe, 3 Vern. 760, 4 ſum was borrowed by direQion. of 
the court to aſſiſt the huſband in his trade, the term not being come 
imo poſſeſſion. That in the caſe of Naas and Berkley, 1 Vol. A,. 
Eg. 340, Lord Trewer delivered his opinion in the Houſe of Lords, 
That in all caſes where the portion is contingent, and the child max. 
ries, and then dies, the repreſentative ſhall have it. Vide caſes in E. 

Temp. Lord Talbot 122. | | 
31. JS. on his 4 with M. ſettled his eſtate to the uſes 
bimſel life, remainder to his fir and other ſons in tale male, re- 
His Lordi to truflees for one thouſand years, remainder to his Brother C. 
faid, that for life, remainder to the beirs male of bis boy bereafler to be begotten. 
precedents in And then the truſt of the term was declared to be, that in caſe of ro, 
raiſing daugh- iſſue male of the bodies of N S. and M. begotten which ſhould live to 
has gee dot twenty · one, or be married, and have iſſue. and that there ſhould be one 
ways; ſome or more daughter or daughters of the bodies of the ſaĩd J. S. and I. 
times they have that then ſuch daughter, if but one, ſhould have 4oool. for her por- 


parents life- 
time, and at 


paid. And in caſe of non pey- 
1 12 then the NO & _— Ce. out ofthe 
. rents, e. or by mortgage or the premiſſes, or any part theredf, 
the __— during the term, were to raiſe and pay the ſeveral portions before l. 
Trait. That in mited ; provided, that if F. g. ſhould in his life-time prefer them i 
this caſe, all the marriage with portions equivalent to thoſe herein limited, or that after 
contingencies his death the remainder man ſhould upon their marriage pay them pur: 
— 1 7g tions equivalent, or that there ſhould be no daughter or daughters who 
ions have ſhould live to attain twenty-one, or be married, that then the tem 
ppened,asthat ſhould ceaſe. M. died, living F. S. leaving no iſſue male, but only 
of not having three daughters, who were all unmarried (a). The queſtion was, if 
Iſſue male, the portions were to be raiſed in N. S.'s life-time ? and Lord che 
(oy not cellor decreed the portions to be raiſed, with 1incereft, from IA. s death 
without fach at which time they firſt veſted. Eaſt. 17 34, Hebbletbwait and Cat 

iſſue, which in turigbt, caſes in Eg. Temp. Lord Talbot 31. : 

this court is By Hs „ 

decreed a total failure of Iſſue male between them), and alſo the daughter's marrying or attaining 
twenty-one. That F. S.'s death made no part of the condition; and tho' the raiſing it out 
the rents and profits cannot be done during J. $S.'s death, and that the mortgage or ſale is to 
during the term, which is not to commence in poſſeſſion till F. S. 's death, yet they may! 
_ raiſed in S. : life-time, it being no where ſaid, that the portions ſhall not be raiſed till ſuch time 
as the term ſhall take effect in poſſeſſion. That indeed had there been no expreſs authority gi 
to the truſtees to ſell or mortgage, there might have been ſome difficulty, but now they may « 
either; and that the proviſo to make the term void in caſe I. S. in his life-time ſhould prefer iber 
daughters in marriage with portions equivalent, will not controul ſuch power of the truſtet 
And fo decrced ut ſupra, Tbid. | (. So in the original; but by what is ſaid! 
Lord Chancellor, ibid. P. 33. it appears that they were all married and twenty-one. _ 
32. In a ſettlement a term was raiſed for daughters portions, i. 
10, oool. with a proviſo, that if the father by deed or will ſhould g 
or leave 10,0008. to his ſaid daughters, it ſhould be a ſatisfaction. Il 
father leaves land to the daughters of 10,0007. value. This is no ſatis 
faction. Eaſt. 17 35, Chaplin and Chaplin, 3 Will. Rep, 245. a 

in this caſe the 33. . by fettlement after marriage creates a truſt term of one hu 
huſband of one qred years by mortgage or ſale to raiſe 2900). for the portion of c 
ub 2 of his daughters, provided they married with their mother's cunſenft 
A was or. and dirccts a yearly payment out of the rents till they marry, and 
dered to be paid any of them die-before marriage with ſuch confent, her portion 
to her, Jbid, ceaſe, and the premilles to be exonerated thereof; and if it be rai 
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eee ſhould belong - And V Comy. 
be | creates anggher- truſt term tg, raiſe by ſale or mortgage 


be. 
will. 
cool. whereof 299ad. to be 


| - hor re e paid tq each of bis daughters in Aug- 

entation of their fortunes, ſubject to the eqnditions in the ſettlement. 

pd by a egdieil (in purlugnce of à power of revocation) he creates 

other truſt term for the better raiſing of his daughters portians. 

| dies. The daughters married without conſeat. Tho' this proviſion 

only in 2errorem, and makes no forfeiture, yet ypon the huſbands ap- 
ying to the court far payment of their wi ves portions, the Maſter of vide P. ait. 
+ Rolls, ordered, the ſame to be raiſed ; but that propoſals be made C. 12. 
efore.the Maſter as to the ſettling the wives fortune. Mich. 10 Gee. 


Harvey and A ton, caſes in Eg. Temp. Talbet 412. 


. An ohjection ariſing from double portions, holds only. where 
oth portions come from one and the ſame perſon. Per Lord chancel- 
y, Trin. 1740, in the caſe of Sir Robert Walpole and Lord Conway, 
nerd. Rep. in Chan. 15686. 


G) Of weed Portions. nr. 


1. RY-a marriage ſettlement a term for five hundred years was 

created to raiſe 5 ge Ber — 9p en 20 at 

enty one or marriage, proviſo, that if any of the daugſuers /hould attain L 

ie age of txwenty-ong, or marry in ihe life of the father, then ber portion Fils Zone . 
be aid at the end of the year after the death of the father ; and with equity had 

ther proviſo, that if any of the daughters ſbauid die befere ber or their ſtrained ſame- 

tion or portions became payable, and before her or their age of tawenty- times to help 

or marriage, her or their Mare or ſhares to go to the ſurviving daugh. * daughter 


y or daughters. There was iſſue by the marriage one ſan and three r : 


2 A. B. and C. A. married, and had a larger portion given time to her 
£.than, was ſecured to her by the marriage ſettlement, and ſo her portion, but ne- 
ad. of the Foo. was ſatisfied. B. attained twenty-one, married, ver to deprive a 
died in the father's liſe- time, without ifſue, and her huſband ad- Des 223 
uittered. It was inſiſted by Talbot Soliciter General, on the behalf tat this fr | 
[the huſband the adminiſtrator, that C. (who ſurvived both her fiſters) proviſo, that 
puld not be intit led to. B's ſhare, becauſe B. attained twenſy- one. and if any of the 

w married; whereas to intitle C. to take, B. muſt have died under daughters attain 
enty- one, or before marriage; that B's ſhare could not fink into the ©2 pray Bat 
nd, becauſe the reaſon of that conſtruction was for the benefit of the — 4 
er, in preference to the adminiſtrator of the deceaſed danghter, without any 
here ſuch daughter died before twenty- one or marriage, ſo that ſhe negative words 
ad no occaſion for her portion, no want of it to advance her in marri- that ſhe ſhould 
ſe, nor could ſhe diſpoſe of it by deed or by any act in her life-time dt be paid her 


5 © 2 l 
til her age of twenty-one ; whereas that reaſon could not bold in CEE _ 


e preſent caſe, B. having attained twenty-one, and being married. meaning of it 
ut the meaning of this proviſo was a prudent caution to prevent a was, that then 
5 ESE - | ia all events, even 
gh the grandfather of ſuch daughter, who had part of the eſtate eompriſed in his five hun- 
ed years term. limited. to him for, his life, had been living, the reverſion ſhould notwithſtanding 
been ſold for the rains of this portion. And his Lordſbip decreed that the huſband of F. 
d have the third part of the 3000. with intereſt from the end of the year after the father's 
a "Ir be raiſed by the ſale of a third part of this _ _ if m8 is a, ee then in 
ve ſon, who was tepant in tail, ſhould happen to die without iſſue male, and under twenty- 
ö Feb e 2. would have. liberty. _ ly to the court to be paid what remained due 
A ancther term, which was to ariſe by the ſeyplement on the ſon's death, without iſſue, 2/:re 


s cole: x cent. 


a ſai- 


652 Portions. 


ſale of the reverſion of the land limited to the father, in the father: 
life-time, which had been found by experience to diſtreſs and ruin 
family eſtates ; but that it was hard when the term was come into poſ. 
ſeſſion, that the huſband who married this daughter ſhould have 10 
portion with her. And of this opinion was Lord Chan. King, Hy 
1728, Petfield's caſe, 2 Will. Rep. 5 1 3. | 
| and was limit-. 2· Land limited to A for life, remainder to B. bis wife for ber juin 

ed to A. for life, ture, remainder 10 truflees to preſerve contingent remainders, remainder 
remainder to #0 the fir ſt and every other ſon of the marriage in tail male, remainder i 
truſtees to preſerve truflees for a term ef years, on truſt that if there ſhould be no ſon born in 
contingent eftater, the liſe-time of the father, or after his deceaſe, or if there ſhould be a jm 
pag ee * who ſhould die before twenty-one, and there ſhould be daughters of the ap 
Pace un to the of fexteen, then to raiſe Goool. for their fortunes, equally to be divide 
firſt andother fan; among them, with ef of ſurvivor /hip ; and if only one daughter, 
ov marriage then the ſaid Goool. to be paid at her age of fixteen, in caſe either A. „ 
in tail, and bis wife. ſbould be then dead, or if both living, within fix months afte 
for — 1 the death of one of them, Provided, that at the time of failure of iſſue 
22 male of A. by his ſaid wife, there be no ſuch daughter, or ſhall not &f 


{rf thet if there ter be born, or ſhall die before ſixteen, then the. term to attend the ir 
ſrould be no iſſue heritance. A. had a daughter, plaintiffs wife, who died about twer- 
male int A. and ty-two, living her father and mother, and the mother dying afterwa 
B. whe fbould at= vithout any ſon, plaintiff, as adminiſtrater of his wife, brought hi 
_ » bill for the portion. But it was diſinifſed ; for the fortune not being 


- Le, to ariſe but in caſe there be no ſon born of the marriage, and that ug 


then to re being to be known till after the death of the huſband or wife wh 
Zoool. for had ſurvived the plaintiff's wife, the portion muſt always be cont 
daughters portions gent till the death of the mother, and there being no daughter livin 
peyable at twen'y at that time, nothing could ever veſt. Gedon and Sir Richard Ra 


one or marriage; : 
od i he "4 Eafl. 5 Geo. 2. Decreed with the aſſiſtance of lord Raymond and th 
tions be notthen Maſter of the Rolle, MS. Rep. „„ ; 
paid, the truſ- | : 3 3 
tees to raiſe them by rents and profits, or by mortgage, &c. Provided, if the next in remainder ſbq 
pay the portions at the days of payment before appointed, or if A. in his life-time ſhould pree 
hisſaid daughters in marriage with equal or greater portions, then the term to ceaſe. 2. de 
firſt, and then A. the portions being unpaid ; and held that the truſtees might upon the death: 
B. without a ſon have raifed the money out of the rents, tho' they could not ſell, And as tot 
power that the father had of diſcharging the eſtate, by giving equal portions: in his life, the cu 
0 held that was for the father's benefit; that after the marriage of the daughters, or their arrival 
twenty-one, the raiſing their portions was not to be ſuſpended, the — "i veſted immedut 
ly on the death of B. And iptereſt was decreed them from that time.—Another point was, tl 
one daughter married, and died before the death of B. And the queſtion was, whether her re 
ſentatives were intitled to a ſhare of the 5ooc!. - But this was not determined. And the 1s 
Chancellor approved of the raiſing of the money when the children wanted it, without ſtaying 
the death of the tenant for life; and ſaid, that tho the father had it in his power during lil 
prefer his daughters in marriage, that was to be underſtood only of their firſt marriage, andal 
| cond not to be expected. 7bid.—And this ſeems to be the caſe of Hebbletbwaite and Cartwright 


(C) Portions lapſed or merged, et econt*. = 


2 Freem. Reg, 1. PL4 INTIFP being a ſuitor to defendant's day 
57. S. C. | ter-in-law, came to a treaty with him; and the deft 


accord _ dy dant being then paſſeſſed of the perſonal eſtate that was left by: 
2 5 berg 2 wife former huſband, a ſhare whereof was due to plaintiff's #1 


Lawar?s cafe the plaintiff and defendant entered into articles, in which it ws 


lately decreed 

here, where an OR | 
agreement was to pay the marriage portion to ſuch perſon as he ſhould appoint in the ſpace 
months, and he was in conſideration thereof to ſettle certain lands. The marriage took el 
the wife died, and the fix months telapſed and no perſop appointed to receive the monef3 
yet the portion was decreed tobe paid to the lord Delaware, without examining his caf 
make a ſettlement accordirg to the agreement Jbid, 58. 


reset Sewn ocys.c 


* 


Partions. 


* cited, that whereas the defendant was to pay the plaintiff 
ooo. for the wife's marriage portion, the plaintiff covenanted 
to ſettle certain lands, Sc. It fell out that the ſhare of the 
— eſtate which the plaintiff was intitled to was but 3200. 

ut it was decrced that he ſhould pay the 1000“. And per 
Cur,” an action of covenant will lie upon this recital. Where 
upon it was infiſted, that the plaintiff ought to be diſmiſſed to 
law, and bring his action of covenant. But 
Where there is a remedy at law for one thing in a bill which is 
complicated with other matters which are proper in equity, there 
this court will determine the whole matter. 
objected, that the wife lived but fix months, and that the plain- 
tiff was not able to have made the ſettlement he agreed upon, 


And altho' it was 


* 


*Page 6 
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* 


per Lord Chancellor, - 


and that the wife had very bad uſage from the plaintiff the time 


ſhe lived with him, yet decreed ut fipra. Trin. 1680. Gravet 
and White, M. . of, = 
2. J. S. married M. without her father's conſent. After- 
ward's M.'s father by articles agreed vi.h J. S.'s father to pay 
' 1000. into truſtees hands to be laid out in the purchaſe of lands, 
to be ſettled to the w/e of J. S. for life, and then to his wife, 
remainder to the iſſue of their bodies. Before the articles were 
executed, M. died ſans iſſue, and J. S. brought his bill for the 


In this caſe Sir 
Fonathan Athyns* 
Caſe was cited, 
where the huſ- 
band's friends 
and the wiſc's 
d:d article to 


ruon. And the court decreed payment of the 10000. to J. S. lay out 1500“. 


it being the wife's portion ; and it appearing that a ſettlement 
was made upon J. S. by his father in purſuance of the articles. 
Trin. 1694. Harvey and Chamberlaine, 2 Freem. Rep. 200. 


over, and the wife dying without ifſue before the money laid out (as in the 
portion was decreed to the huſband by the Lord Jeffries. Ibid. 


38. F. S. having mortgaged part of his eſtate to H. for one 
thouſand years for ſecuring 60007. ſettled his eftate upon himſelf 
for life, remainder to B. his ſon, and the heirs of his body, remain- 

der 10 his own right heirs ; and afterwards made his will, and 

thereby gave his daughter C. 4000!. for her portion, if ſhe mar- 
ried with her mother's conſent, (otherwiſe but 1000l.), to be 
paid at her marriage or age of twenty-one, and appointed that 
the mortgaged term ſhould be kept on foot for the better raiſing 
of the legacies. C. dies at fixteen, her mother took out admi- 
nitration, and married the plaintiff, and afterwards made her 

will, and thereof plaintiff executor, who alſo adminiſtered to C. 

And the ſole queſtion was, Whether plaintiff was intitled to the 
4000). or any part thereof, or, whether the ſame was to ſink for 

the benefit of the heir, C. dying between twenty-one or mar- 

riage? And Lord Keeper and his honour both agreed that the 

4000/. was ſunk for the benefit of the heir, it being by the will 

to be raiſed out of land, inaſmuch as the teſtator appointed the 

mortgaged term to be kept on foot for raiſing of this 4000l. and 
that ſince Lord Pawlett's caſe it had been the conſtant practice 


apiece in land, 
to be ſettled 
upon them and 


their iſſue, and 


no limitation © 


above caſe) the 


Prec. in Chan. 
140. Hil. 1700. 
8. E. fares it 
thus: F. 8. 
ſeiſed of the 
manor, of w. 
mortgaged it 
for one thou» 
ſand years to A. 
for ſecuring 
6000l. and in- 
tereſt ; and afe 
terwards by 
deed and fine 
fertled it te tha 
uſe of Hie, for 
life, remainder 
to B. bis fon, in 
tail, with other 
remainders 
over, remainder 
to himſelf in fre; 
and by will de- 
viſed the faid 


lands, and all his lands not before ſettled in jointure, to his wife and two other verſons. truſ- 
tees, and their heirs, upon truſt by ſale, c. to raiſe money to pay his dehts, provided, that 


upon paying of the ſaid mortxave, the ſame ſhould be kt on foot for ſecuring bis daughter*s portion ; 


r 


and 


4 ©, if 4 
* 
£ f 
* 


Portions. 
©... x; of thus court, that where a /gacy or por:ion by will or deed is ap- 
and Fs fer ointed to be raiſed out of lands, there, if the party dies before | 
debts, if the it is payable, it ſnall fink for the benefit of the heir. And the 
lands deviſed court held that altho? (in the preſent caſe) the mortgage leaſe, 
were not ſuff - out of which the 400cl. is to be raiſcd, be but a term for years, 
2 f pi 4 2 yet & is not a term in groſs, but a lerm attendant upon the inheritance 


thereby devifca (and ſuch a term is not forfeited as a perſonal eſtate or chattel 


Page 654) in groſs is) after the * dt; puid, and the trufls performed ; but it 
0 his Fe 654) it had been a term in grofs, it had been a chattel and perſonal 
4000l. for ber eftate ; but it is not ſo here. And Lord Keeper held that if this 
portion, if the 40cC0l. had been to have been paid out of the perſonal eltate, the 
RR, plaintiF could have had no title to it, becauſe it is given upon 
her mother and à Contingency, which not happening in the life-time of C. was 
truſtees, papa - never veſted in her, and ſo could not go to the adminiſtrator, 
le at twenty- for ſhe never married, nor came to twenty- one; and that this is 
one or mar- a condition precedent, and all one as if J. S. had faid, If ny 
rige other- daughter marry wvith conſent of my wife, I give her 4000]. Hil. 

e but xooo!. 45s | 2 4 
and made his 1700. Tate and Fett place, 2 Hreem. Rep. 243. 
vriſe executrix, | | 5 | 
and died. The daughter died about ſizteen. Afterwards the mother married plaintiff, and 
took out adminiſtration to her daughter, and by will made plaintiff executor and deviſce of 
all, who by virtue thereof pretended to be intitlid wo a moiety of the 40001. de viſed to the 
daughter, and alſo to ſo much of the perforu/ eſſote of J. S. as was nut ſpecifically deviſed axvcy 
| (a), for that he had made proviſion for payment of Jus debts by his lands, and had, as wa: 

nded, directed E. who drew his will, to giv: his perſonal eſtate to his wife; but thu 

had omitted to do, becauſe he thought that the making of her ſole exccutrix was a gu. 
of it in law, and had examined E. to that purpoſe, (and whote dæepoſition was allowed to be 
read.) Plaintiff brought his bill to have az @:count of J. S.'s perſonal eftate, and that le mig 
bade the ſurplus of it and for a moiety of the 40001. And the infant heir of F. S. brought + 
croſs bill againſt hin for an account of the reol and perſonal eftate of his father, {his mother hav- 
ing been the only acting truſtee. The creditors brought their bill i he the trujt Her formed, 
and their debts paid. An account being directed. and the er having made his report, Ihr 
Somers, aſſiſted by his Sonour, diſmiſſed the bill as to the plaintiff's demand touching the ſur- 
plus of F. S. s eſtate, but took farther time to conſider of his demand as to a moiety of th. 
40007. But before any judgment was given therein, the ſeal was given to Sir V. Wig, 
and on a rehearing, Lord Keeper, aſſiſted with his bonour, athrmed Lord Som-rs's order as to 
the demand of the perſonal eſtate, and alſo diſmiſſed the bill as to the demand of a moicty 
of the 4ooo!. And this diſmitfion was affirmed i= Dm Proc”, ibid. 142. 2 Vern, Ri. 

416. S. C. and ſtates, that the deviſe for payments of debts and legacies was of fome leaſehold and 

onal eſtate; and that on the part of the plaintiff it was endeavoured to diſtinguiſb this cauſe 
from that of Paculet and Parolet, Firit, Becauſe that was by dend, and this by will. Secondly, 

There it was to be raiſed out of land only, whereas bere the perſoual cflate is liable as ell as thr 
land, and has been applied in part to pay off the mortgage that wa, on the lan/. But Cu held it to 
be within the reaſon of that caſe, ———=Caſes in B. R. Temp. W. 3. 216. Hil. 1698. Yates 
and Fettiplace, 8. C. but ſtates it thus: A. ſeiſed of lands in fee, had iſſue a daughter, and 
by will charged his lands with 5ooOOl. for her portion, payable at twenty-one or marriage; 
and dies. The daughter dies at ſixteen; (fix in the original). \he ſecond huſband of rhe 
_ daughter's mother takes out adminiſtration to the daughter, and to the mother his wife. And 
the queſtion was, if he ſhould have the 5000/7. or if it ſhould be ſunk for the benefit of the 
heir? And Lord Somers decreed for the heir; and held that in all caſes where a man charg- 
cd a ſum certain to be paid, as here, out of the real eſtate, there, if the perſon dies, the 
money ſhall be ſunk for the benefit of the heir. But if a man deviſes a perſonal legacy, or 
a ſum, to be paid out of a term for yezrs, and the legatce dies before the ave, c. the 
- executors or iniſtrators of the legatee ſhall have the money, becauſe it was debitum in fre» 
ſenti, tho' ſolvendum in futuro, Mid. 5 | 

(a) Note; in 2 Freem. Rep. 243. nothing is ſaid of the deviſe being of a perſonal thing, but 
reſts it wholly upon the lands deviſed, and the keeping on foot the mortgaged term. 


4- Te 


Portions. 


4. The reaſon why a legacy or portion charged upon land ſhall 
fink into the eſtate for by. hve the hes oe the party 
dies before it becomes payable, and that not to do ſo when it is 
charged upon the perſonal eſtate, is, becauſe the heir is more ſu- 

| woured at liw and in equity than an executor or adminiſtrator; 
und becauſe the heir is looked upon 10 be the flay and ſupport of the 
family ; when an executer is ſometimes a mere ftranger to it. Per 
Lord Keep. Wright, Hil. 1720, in the caſe of Yates and F:tti- 
Place, 2 Freem. Rep. 244. 55 

5. Where a child's portion is to be raiſed out of a truſt eftate, 
created by a voluntary family ſettlement, with a power of rv1cation, 
and the child dies unmarried and inteſtate before his father, equity 

will never raiſe the portion, but it muff fink into the eſtatc. 
1702. Warburton and IVurburton, 16 Vin. Abr. 448 . pl. 8. 
6. By a marriage ſettlement, a term is created for raiſing 
| 4O0!, apiece for younger children, by rem, &c. or by mr guge r 
ſale of the term, to be paiel within a year's time aſier the father's 
death, with intereft at 51. per cent. from his death *till paid. There 
were three daughters.and a ſon, and one of the daughters dies afier 
the father, but within a year after his d:ath. Her mother takes 
out adminiftration, and brings this bill againſt the truſtces and 
the heir at law, to have the 40o/. raiſed * and paid, with in- (Page 655) 
tereil. And per Lord Chen. Cowp:r, the 4ool. apiece was raiſ- | 
able by the truſtees preſently after the father's death, if they had 
thought fit, but the children could not have demanded it till 
aſter the year; twas not abſulutely due upon the commencement 
of the term, becauſe there was a whole year given for che raiſ- 
ing of it; and that therefore ſince one of the daughters is dead 
within the year, and before ſuch time as ſhe could have demanded 
it, in favour to the heir, and for the beneſit of his inheritance, 
the caſes; have all gone this way, that ſuch portions ſhould link, 
and not be raiſed at all Ca). And decreed accordingly. AX. (e) But as to 
1709. Tournay and Tournay, Prec. in Clan. 290. the other chil 
| | deen (ha were 
4 so plaintiffs) an account was dcereed to be taken of the rents and profits of the term, and 
taeir portions to be forthwith raiſed and paid by ſale or mortgage. Lid. 


7. A term of ninety-nine years was raiſcd to ſecure daughters 
portion ; the truſt thereof is declared to be, that if the huſband 
ſhould die without heirs male of his body by M. and leaving a 

daughter or daughters, that then ſuch daughter or daughters 
ſhould have 3000l. if but one, but if more, 30097. among! 
them, payable at theig ages of twenty-one or marriage, with a 
proviſo, that if the huſband ſhould not have any daughter by N. 
living at his death, then the term to ceaſe. The huſbav'i l 
no iſſue male by M. but had a daughter E. who attains twent v- 
one, and marries the plaintiff, and has iſſue by him. . dies, 
and E. dies in her father's life-time, and then the father dics. 
And plaintiff having adminiſtered to E. his wiſe, brings a 
bill for this portion. But Lord Chan. Coryper held that he 
> Uu 2 | was 


I 


(% For by the at not intitled to his wife's portion (5). Hil. 1917. Wingrave 
nett words the and Palgrave, 1 Vill. Rep. 401. 7 

erult of the | Toh f 

term never ariſcs, that being to commence upon 2 condition precedent, (vis.) if the father 

ſhould die without heir male, and leaving @ darghter or daughters, which cannot be intended 

having had a daughter, but leaving à caughter; and the father leaving no daughter at hs 

death, the truſt of the term does wot ariſe. That the proviſo determines the term uſelf by not 

having a daughter living at his death, and that if the term be determined at law by the ex- 

preſs proviſion of the parties, it would be very ſtrange for equity to revive it That the inten- 

tion of the ſ-ttlement might be and probably was, that this term ſhould ceaſ-, and that no 

portion ſhould ever, in ſuch caſe, be raiſed for the benefit of an executor or adminiſtrator, 

after the daughter's death, for whole perſonal advantage thig might be de ſigned ; but in caſe of 
her death in the life of the father, the intent of the parties might be, to prefer the heir of the 

family (who in this caſe was the defendant, a ſon, by an after taken wife) before any executor 

or adminiſtrator of a deceaſed daughter. Per Lord Chancellor, ibid. 402. 


8. Part of lands charged with 4ool. portion are deviſed to the 
party to whom the portion is payable ; altho' the lands deviſed are 
more than the portion, yet it is no extinguiſhment of the charge. 

Feb. 28, 1725. Ruſbont and Ruſhout, 16 Vin. Abr. 449. pl. 11. 

9. J. S. being ſeiſed in fee of a conſiderable eſtate, and hav- 
ing no children, covenanted to ſuffer a recovery of all his lands 
to the uſe of himelf for life, then to bis avife for life, then 10 the 

Yue of their bodies, and for want of ſuch iſſue, in truſt for his 
His ld hi be ld ſter A. for ber /ole and ſeparate uſe, during life, and after ber 
3 by the death if E. her huſband ſpould ſurvive her, to permit him to receive 
firſt clauſe the clear yearly fum of 10001. during his life, and afterwards to 
12,000}, only D. (eldeſt ſon of ſaid E. and A.) for life, remainder to bis fir/, 
(Page 656] &c. /ons, with like remainders to T. and * all the other ſons of ſaid 


— 8 — E. and A Provided alſo, that it Hall and may be lawful to and 


* . : for the ſaid A. with the conſent of the ſaid E. her huſband, and for 
"as ib ſaid E. ber ſurviving, from time es bs Ae 
firlt, and that otherwiſe charging tie premiſſes, to raiſe and ſecure ſuch ſums of 
in caſe the firſt money (not exceeding in the whale the ſum of 12,0001 ) as the ſaid 
„ on ragel A. notwithſtanding ber coverture, ſhall, with the conſent in writing 
ſecond was to be Said huſband, think fit, and for the ſaid E. her ſurviving, as 
prevail, where- Be ſpall think ay 4 the maintenance and portion of any of the chil- 
by J. S. made dren of them the ſaid E. and A. born or to be born. And if the ſaid 
a certain direct E. nd A. bis wes or the ſurvi vor of them, Gall not appoint in 


cy uf — what proportion ſuch their children ſhall be provided for, then all the 


ter, and 2000. Parties to theſe preſents are agreed that 20001. apiece ſhall be raiſed 
foreach younger and payable to each ſuch younger ſons, and 3000l. apiece for the 
_ fon, without daughters of the ſaid E. and A. And if there ſhall be but one 

ony rome daughter, then 6000 l. for ſuch only daughter, at their ages of 
- Pry ” auſe) twenty-one, with intereſt fir the ſaid ſeveral ſums after the rate of 

that the whole 51- per cent, for their ſeveral and reſpective maintenances until their 
ſhould: not reſpeive portions ſhall become payable ; and ſuch maintenance to 


amount to more begin from the time that ſhall be appointed by the ſaid E. and A. bis 


* wife, or the ſurvi vor of them; and in caſe no ſuch appointment, 
firſt clauſe ſuch | | then 
children only 


can be confidereJ as intitled to any ſhare under the appointment as were living at the ſurv'- 
vor's death; but no appointment having been made, it ſtands upon the ſecond clauſe, which 
18 & direct charge upon the land of 20000. for each ſon, and 30ool. for each daughter,— 
That tho? the payments were to be at twenty-one, yet no ceriain intereſt veſted in any of the 
children until the ſurvivor's death, and zltho* ſume of them attained their ages of twemy- 
one in their mother's lifetime, yet all being contingent until the ſurvivor's death, no inte reſt 
can be due but from the time ot the happening of the contingency. And ſo decreed ut ſupra. 


Portions. 


then from the death of the ſurvivor of them, the ſaid E. and A. bis 
wife. Then comes this proviſo, that if any of the younger chil- 
dren die before their reſpefive ſhares become payable, then the ſhare 
of ſuch, child fo dying ſhall be equally divided among the ſurviving 
children. J. S. died ſoon after without iſſue, and then in 1722 
E. died, leaving iſſue by A. his wife four younger ſons, and two 
daughters G. and H. which laſt died an infant ſoon after her fa- 
ther's death; and in 1734 the mother died, baving never charged 
the lands with the 12,0001. or guy other ſum for the childrens provi- 
fon, nor given any direction in what manner or proportion they 


of twenty-one in her life- time. Lord Chancellor decreed the 
whole '1 2,000/. to be raiſed, and intereſt from the mother's 
death only. Hi}. 1735. Rolt and Rolt, Caſes in Eq. Temp. Lard 

Talbot i899, 3 
10. J. S. being poſſeſſed of a conſiderable real and perſonal 
eſtate, deviſes thus, (viz.) I give and bequeath unto my daugh- 
ter M. at her age of twenty-one, or day of marriage, which ſhall 
« firſt happen, the ſum of 2500]. and my will and meaning is, that 
«« if my ſon A. Sould die without iſſue male of his body then living, 
bor avbich may afterwards be born, that then my /aid daugbter 
found have and receive at her age of twenty one, or day of mar- 
« riage, which ſhall firft happen, the farther ſum of 35001. over 
and above the ſaid ſum of 2500|l. But in caſe the contingency 
/ ny ſaid jon's dying may not happen before the ſaid age of my 
daughter, or her day of marriage, that then ſhe ſhall receive 
and be paid the ſam of 3 gol. whenever it might after happen.” 
Then the teftator devi/es his real eftate to his ſon in tail, and for 
want of ſuch iſſu', remainder to it brather in e; and then 
' ſays, © And my will and meaning is, that the lands and premiſſes 
: ** hereby deviſed ſhall be liable to and chargeable with the payment 
* of the ſaid jum of 35001. whenever it ſhall become due and papa- 
„ble, and directs, that in caſe of failure of iſſue of his ſon, his 
daug hter, her heirs or aſſigns, ſhould join in a ſw render of ſome copy- 
Fold lands to the uſe of his brother, otherwiſe the legacy of 35 00l. 70 
te void. The daughter marries, having attained her age of 
_ twenty-one, and dies in her brother's life-time, leaving the 
plaintiff her huſband, who adminiſtered to her, and then her 
brother dies without iſſue male. And the queſtion was, * whe- 
ther the 3500l. legacy ſhould be raiſed out of the land, the per- 
ſonal eſtate being deficient? And whether it was ſuch an in- 
_ tereſt in the daughter as ſhould go to her adminiftrator? And 
Lord Chancellor obſerved, that three things were by the will ne- 
ceflary to happen to intitle M. to this legacy of 35007. wiz. 
the death of A. the ſon without iſſue male, marriage, or at- 
my her age of twenty-one; and that all three had happened; 
and that tho? it is to be raiſed out of land, it remains money 
mill; and tho? ſhe has not lived to receive it, yet the contin- 
gency having happened, it muſt go to her huſband, who is her 
repreſentative, and who may — be thought te have married in 
contemplation of this additional fortune of 3500/. tho' depend - 
ing upon a contingency ; and decreed accord. Trin. 1755, King 
and Withers, Caſes in Eg. Temp. Lord Talbot 117. 18. 

: Il, , 


ſhould te provided for. Some of the children atiained their age 


3 Will. Rep. 
414. S. C. is 
Din Proc, 
ſtates it accor= 
dingly, and ſays 
that Lord 
Talbor's decree 
was afhrmed by 
the Lords 16 
Mar. 1735, 
with ce/ts. 

* 
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16 Mar. 1728, 
ches decrre Wa, 
affirmed in Den. ; | 
Proc. Ibid.— 
1 Vel. Abr. 
E. 111. Kin oF 
2 Withers 5 | 

not S. CG | 74 


Portions. 


Therule of pe- . J. S. tenant for It, remainder to A. bis eld fon ia tail. 
tions ſinking in They two agreed to reſettle the eſtate, and a recovery was accord- 


_ NE ingly ſuffered to the uſe of J. S. fer life as to part, then to truſ- 


; tees for two hundred years to raiſe 1100l. to be paid to B. (the 
* ſecond ſan f J. S.) within fix years after J. S.“: death, or as ſoon 
they are to after as the ſame could be raiſed, and in the mean time intereſt (afttr 
ariſe comes into gp rate of 51. per cent.) from J. S.'s death, for and towards his 
poſſeſſion, hus maintenance until the portion Le paid bin, remainder to ſaid A. for 
without excep= life, and to bis firſt, &c. ſons in tail, &c. B. died indebted, leav- 
tion, as appears ing no aſſets, and two years after him J. S. died, by whoſe 
from Butler and death an eftate of 7ool. a year came to A. Lord Chancellor 
Duncombe's caſe, thought that this 1100l. muſt be conſidered as a portion, as it 
, © * moved from the father, and was intended by him as a proviſion 
words were for bis child. The term and truſt are not to ariſe till the fa- 
from and after ther's death, but no particular time is limited for payment of 
the commence- the 1100. but barely within fix years after J. S.'s death, and 


ment of the not made payable to him, his executors and adminiſtrators, but 
term, and barely to him, with a proviſo, that from J. 8.'s death, 5l. per 
— cent. ſball be raiſed for and towards his maintenance, which looks 
able during the like an intent to poſtpone the veſting till J. S. “'s death, ſince the 
ſe of the father 51. per cent. for and towards his maintenance can never be raiſed by 
«nd mother, the them to that purpoſe, when he died in J. S.“'s life-time. This 


not being - vi ro vi 
3 howeg firft act which the truſtees are to do, wiz. that of ing. for 


ed; but yet the his maintenance, neceſſarily ſuppoſes him living at 7. S.“s death, 
court enabled and where the intereſt is contingent, as here it is moſt conform- 

the huſband . able to reaſon to confider the principal as contingent likewiſe; 
end wife to and ſhould the conſlruction be otherwiſe, the term by the expreſs 


raiſe money $ vords of the truſt can never ceaſe, it being to endure for ard to- 
upon the inte- 


det by way of warddt his maintenance until the portion be paid unto. him, winch it 
mortgage, can never be, ſince he died in J. S.'s life-time; and his 1urd/6ip 
which was to thought the whole contingent, principal as well as intereſt, and 


conſider it in that the portion muſt ſink for the beneſit of the owner of the 
iome fort as al- 


eſtate ; and ſo diſmiſſed the bill. EA.. 1736, Bradley and 
ready be Poel, Caſes in Eg. Temp. Lord Talbot 193. | 
Broome and | 5 | | 

Berkeley, 1 Vol. Abr. Eq. Ca. 2430. notwithſtanding the portions were d:creed not to be raif:d 
immediately, yet they were conſidered as tranſmiſſable intereſts ; the ſame in King and N 
thers, in Dom. Proc”, In all theſe caſes the limitation was, that the portions ſhould be paid 
them at ſuch a time, as upon marriage, or at ſuch an age, and the intent of the parties wa» 
plain that upon either of theſe contingencies happening the child ſhould be intitled to the 
portion, altho* it was contingent, ſince a contingent inter} is tranſmiſſable, and a future proui v. 
ray well be locked upon as a conſideration for marrioge. Per Lord Chan. Talbet, ibid. 194, 195. 


12, In general where land is charged for payment of por- 
tions, and the legatee dies before the time of payment, the le- 
gacy ſhall not be raiſed, but fink for the benefit of the eſtate. 
But where portions are direfed by a will to be raiſed and paid with- 

in tevo years after th death of the teftator, and a daughter ſurvives 

{Page 658) theſe two years, and then dies, * this is not within the above ge- 
neral rule, but had ſhe died within. the two years it had been 

otherwiſe. Per Parker J. who fat for Lord Chan. Hardwicke, 


2 1 740, in the caſe of Welb and Vell, Barnard. Rep. in 
Ehan. 89. | | 


(D) Portions 


Portions. 


(D) Portions and Provifiins for Children favoured in 
| Equity. 


 I-FN a marriage ſettlement there was a term for raifing 10,000/. 

for a daughter, but it was fo ſhort that the ordinary pro- 
fits of the lands would not raiſe above half the ſum ; but there 
was a coal mine in the land, which was opened at the father's 
death, which the court ordered ſhould be wrought, and the truſ- 
tees to have power to make ſeughs and draus in any other the 
lands of the heir, as need ſhould require, ſo as it were done in 
an orde:ly manner, fo that the money might be raiſed. Aud 
Lord Commiſſioner Hutchins ſaid, that in ſuch caſe where the 
uſual profits of the land will not raiſe the money appointed 


within the time, this court may order timber to be felled off the 


land to make it up. Trin. 1691, My and Offey. Prec. 7 
Chan. 26, 27. „ „ 
2. Money placed out upon bonds by @ uber in the name of @ 


child, ſhall be louked upon to be towards a proviſion for tack. 


child, Feb. 14, 17e6, Parker and Lamb, Vin. Air. Tit. Por- 
3. A father upon his ſon's marriage ſcttles lauds, which hi 


covenants to be Bocl. per annum, and reſerved power to hinſel}t 


to charge 1200]. for his younger children. He charges the 
eſtate with 600. only, and dies. The fon objected to the pay- 
ment of the 6oo/. becauſe the value of the lands was d. fecti ve, lein 
i 600 l. a year, which ought to be made Sol. a year before 
the charge ſhould take effect. But decreed that the money was 

well charged, the father having only charged a moiety of the 
1200). and in caſe there were a deficiency, he ought to ſue for 
ſatisfaction out of his father's eſtate for the breach of covenant. 


Jan. 12 (a), 1712, Ormſbey and Dedwell, 16 Via. Alr. 454. 


Ph 7. 3 
4. The intereſt of 500. was ſettled to be paid to the u 


for life, then the principal and intereſt to truſtets, to be paid 10 


ſuch daughter or daughters as ſhall be begotten on the bc of 
the wife, ſhare and fhare alike; but if the huſband ſhuuld a: 


without any daughters, then the money was to be paid to tie 


wite. At the time of making this ſettlement there was a daugh- 


ter, and the huſband died without any other daughter. Infifled 


that his daughter was intitled to nothing under this ſettlement, 
becauſe being in eſe at the time when it was made, fhe was not 
within the words of the ſettlement, which runs in 8. e 
tenſe, which ſball be begotten upon the body of the wist, hair 
and ſhare alike. But Lord Chan. Parker declared that this was 
to put the moſt abſurd interpretation upon 3 ſetelrment that 


could be ſuppoſed, viz. that parents ſhould 2 fchcicous for 


children iz embris and unborn, and take no care 5 a child in gfe. 
= | Es 9 5 That 


r Tal. Abr. Eg. 
n 
fe and ON: +, 

is wot S. V. 
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| Pas Portions. 
That the futurity meant by the ſettlement did not relate to the 
time of the birth of the daughters but to the death of the huſ- 


band, at which time all the daughters then in being, that were the 


offspring of the coverture, became intitled to the money 
this 3 Eaſt. 4 Geo. 1. Siing ſby andꝛꝗ ) > 
10 Med. 397. V 
F. What is ex paid towards a portion ſhall be firſt ap- 
plied to diſcharge rhe intereſt of ſuch portion. Feb. 17, 1724, 


Led Kingſland and Lady Tyrconel, 16 Vin. Abr. 454. Pl. 8. 


CAP. 


BR 0 A P. LXXXI. 5 | (*Page 659) 


” 


A) Of the right Execution of. a Power ;——IWhere 
Equity will aid or ſupply a defeflive Execution of a 
Power; And in what Caſes Equity will decree 

4 Power unexecuted fo be executed. 


5) Concerning the Revocation and Extinguiſhment of | 


A) 07 the right Execution (a) of 4 Power; {«) 11 4. has x 


Where Equity will aid or ſupply a defeftive Execu- . 


tion of a Power; — And in what Caſes Equity will of 400. in he 


decree a Power unexecuted 10 be executed. will, and A. 
8 5 3 185 wio.ill of his per- 
ul eſtatk, as the 400. was not an intereſt veſted in him, his will ſhall not amount to an 
cution of his power, neither can parol evidence be permitted to ſhew his intention to exe- 
te it, nor will equity ſupply it as a defective execution in favour of volunteers, tho' other- 
ie there will not be aſſets to pay legacies. Moulton and Hutchinſon (6), MS. Rep. 
power to make leaſes under hand and ſeal. They were ſealed, but not ſigned, by reaſon 


ra power to limit ſeveral eſtates, being of particular value in jointure, and there is no 
jenant that they are or ſhall continue of that value, or to make up the value, it ſeems any 
ect in value ſhall not be ſupplied. MS. Notes. ——Deviſe to teſtator's wife for life, and 


power to diſpoſe of. the fee Cd). And where ſuch deviſee with an after-taken huſband does 


t huſband, and the heirs of her body; remainder to the ſon by the firſt huſband, and his 
in: this adjudged a good execution of the power. Trix. 1711, Tomlinſon v. Dighton. 
rit of error from a judgment in C. B. on a ſpecial verdict in ejectment. 1 Will. Rep. 
9. Vide P. 309. C. 13. this work. (5) Duere what term and year. 

) Luere what term and year. (4) The power to diſpoſe of a fee fimple in- 
des in it a power to diſpoſe of any laſſer eſtates. I Will. Rep. 169. n CE 


$ a marriage ſettlement was a proviſo, that the baron by 

4 deed or will might limit any of the lands (except thoſe in . 

ure) to ſuch perſons and for ſuch eſtates as he ſhould think 

for raiſing 500/. apiece for younger children, to be paid at 

i times and in ſuch manner as he by deed or will ſhould de- 

we, and covenanted to do ſo accordingly. The baron died, 

ning ſeveral younger children of the marriage, but made no 

pointment, tho' ſome lands not ſettled in jointure were li- 

ted to the baron for life, and after to the iſſue male of his ons 
| | | Jo 
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makes a general 


the gout. Not well executed. Blockvill and Aſcot (c). MS. Rep.—If A. covenants un- 


n to be at her diſpoſal; provided it be to any of his children, gives an eſtate for life, with 


leaſe and releaſe, and fine, convey the premiſſes to a truſtee and his heirs, to the uſe of 
buſband for - life, without impeachment of waſte; remainder to the daughter by her 


a Power. 
top, with remainder over; yet it was decreed that it was 3 
charge on the land, and bound the iſſue in tail; and the 5000. 


| was ordered to be raiſed for each of the younger children imme. Wt! 
diately. Note; The covenaut iu this as was looked upon as aa lich 
execution of the appointment in pui ſuance of the powers. Cid Mir tef 
as the caſe of Dr. Garth and Lady Blanfrey, 1695. Vide Gl. 1 7 
Rep. in Eg. 166, 167. = 5 ä 7. I 
2 Will, Ry. 2. A. tenant for life, remainder to bis firſt and ather fons in tail, Ind © 
231. 5. C. cited remainder to B. for liſe, remainder to bis n and other ſons in tail, WW" 4 
nd 10 | 


er” in the caſe remainder to C. with a power to B. after A.'s d:ath without iſſue ty 
ot Lay Covey nate @ jointure. B. ris in the 75 of A. and e. 
N covenants to make a jointure, and to execuie this power when he 
(Page 660) ſhould come into A. diet without ' iſſue male, and B. 
| ſurvives, but dier making a jointure, or executing this power, 
B.'s widow brought a bill againſt C. to have a jointure made, 
becauſe B. ſurviving A. he might have executed this power, and 
had covenanted fo to do; aud decreed accord. Cited as decreed 
at the ralls 1709, in the cafe of Alfrod aud Aſrad. Fi Gill. 
Red. is Eq. 107. | „„ 
1 Ye. Abr. Fq. 3. J. S. by will gives his perſonal eſtate to ſuch uſes as his wife 
P. 216. Ca.6. with the conſent of his truſtees, ſhould direct, and the wif 
Hutton and takes upon her to diſpoſe of it by her will without any ſuch 
dieler SC conſent. Per Lord Chancellor (after time taken to conlider of 
e it) this is a void diſpoſition, and the teſtator, as to that, mul 
be ſaid to die inteſtate ab initio; and ordered a diſtribution ac- 
cordingly. Mich. 1716, Symſon and Hornſby, Prec. in Chan. 452. 
4. A general power to raiſe daughters portions reſtrained by a 
particular proviſu. Feb. 16, 1718, Fane and Duke of De vonſbir, 
5 16 u. Abr. 477. fl. 3. „„ Oe 
Vide 1 Vol. Abr. F. A ſettlement is directed to be made on A. with a power to 
2g. 42. Ce. S. make a jointure of a moicty of the premiſſes. A. before the ſet- 
1 5 tlement made by the truſtees to him makes a jointure of more 
than a moiety of the premiſſes. And per Lord Chan. Parke, 
here neither is nor can be any jointure, for as yet A. has no lya 
eſtate till the truſtees convey to him, and until he has an eſtate 
he can paſs none; and therefore his Lord/bip faid, he could rake 
no notice of this equizeble appointment, nor can it properly come 
in queſtion at this time, not being to take effect till after A." 
| death, and perhaps never will, as he may ſurvive his wife. Hu 
1719. Blackborn and Edgeley, 1 Will. Rep. 604. 
6. A feme, before her marriage with J. S. did with his con 
ſent convey her eſtate to truſtees to ſuch uſes and for ſuch purpoſe, 
as ſbe ſhould by deed or will, or by any writing in the nature of ie her 
will, appoint, Lord Chan. Macclesfield doubted if a will, at 
teſted by two witneſſes only, would be a good appointment 
| becauſe when a power is given to appoint the uſes of land by 
(a) Vide Wage deed or will, the will muſt be intended (a) ſuch an one as! 


8 


: > © 2.2 SS T4 


fo and ar for the diſpoſition of land, and Iy ſhould bf tne 

4, % % proper for the diſpoſition o » and conſequently ſho th th 

751 5 © wa ſubſcribed by three witneſſes in the preſence of the teſtatrix au ten 
; _ cording to the ſtatute of frauds; for this is within all the ng provide 


convenience «ſupply 

| . repor 
A part ict 
102. S. C 


Pawer. 


qreniencies that this ſtatute intended to prevent; and the 
her words, in the nature of a will, mean the ſame as a will, 
ich muſt therefore be ſubſcribed by witneſſes in the preſence of 
e teftatrix. Mich. 1721, Longford and Eyre, 1 Will. Rep. 
741. | | 
4 If A. has a power to charge lands by writing under his 
nd atteſted by three witnefſes, with 70001. for childrens portions, 
d he (in fear of ſudden death, and being abſent from home, 
d ſo not ny N to have a fight of a deed where this power 
u contained) by a paper atteſted by two witneſſes charges it with 
cool. it is good as to the 7000. Eaft. 8 Geo. Cites Parker 
od Parker. Vide Gilb. Rep. in Eg. 168. ; 
$. J. S. by virtue of his father's will was tenant for life, with 
to make a jointure of 5co/. per annum, ſo as ſuch wife 
acht a portion equivalent to ſuch jointure. J. S. on his 
1 A. and previous thereto, by articles in conſidera- ,_ ff 46 
n of the marriage, and 10,000/. marriage portion, covenants Ea. 8 — apt 
* Ge. according to the power given to him by the S. C. And pe- 


or other<viſe, to ſettle lands of the value of 500. per Lord Chancellor, . 


upon the ſaid M. his intended wife, for life, as her join- * to the gol. 
re. The marriage takes effect, and J. S. being requeſted ts He page 667 
1. a jointure of the Fool. per annum purſuant to the power, did ("280.661 ) 
rdingly direft the jointure to be made, and lands were ſet apart for very r 
at purpoſe of 500l. a year within the power, and the draught of a very favoura- 
he jointure was drawn and engroſſed, but J. S. dies ſuddenly ble caſe; there 


fore it was executed, without iſſue male, leaving A. his only can be no queſ- 
kughter (the wife of B.) executrix and reſiduary legatee ; and > wr up 
be eſtate came to C. the remainder man, by virtue of the ſaid mars 


| me  faid may from 
| M. brought her bill for a ſpecifick performance of the «lence, the 
cles againlt the ſaid 4. and B. her huſband, and C the te- ought to have 
inder man. Lord Chancellor Macclesfield conceived M. ought it. His Lora- 
dbe relieved, ſue claiming under a valuable conſideration, but % aid the 
9 9 85 | | | aches Judges were of 
opinion, that 
| | | the marriage 
icles entered into by J. S. together with the deed of ſettlement drawn by his direction 
purſuance of the articles, was ſuch an execution of the power reſerved in the will of his 
ither as was binding in equity, aud accordingly it was decreed that M. ſhould have for her 
ature the lands mentioned in the ſaid intended ſertlement. Bid. 479, 480. 2 Will. 
Wy. 597. (but ſhould be 655.) S. C. cited per Lord Chan. Xing, Hil. 1731. thus: FJ. S. on 


nds not exceeding Sol. per annum on any wife he ſhould marry) covenanted in conſideration 


the intended. marriage, that be or his heirs would after the marriage, according to the 


r her jointure; and it being in proof that J. S. directed his ſteward to look over his rent 
blls for a fit parcel of the eſtate to make good the jointure, and afterwards the jointure deed 
drawn and ingroſſed, but not executed; tho' tl.is depended only on a covenant, yet the 
ture of land being the chief thing in view, the decree was, that the land ſhould be ſcttled, 
ad the covenant not made good out of the perſonal cftate.—7bid. 625. S. C. cited per Lord 
tan. King, Trin. 1731. who ſaid, that this caſe being adjudged upon folemn debate, and 
th the aſſiſtance of the judges, is a great authority, and to be obſerved by him; and that 


„ provided the,covenant be for a valuable conſideration, equity ought to look upon as done, 
ad ſupply the want of circumſtances againſt a remainder man. Maxims in Equity at the end, 
C. reported. —Git5. Eg. Rep. 160. S. C.—1 Vol. Alr. £9. 348. Ca. 19. S. C. but it being a 
Ty particular caſe, I have herd micricd itm—I Ss, ange 595. 9 M. 12. Corr, Rep. 312 
162.8. C. 2 Stra. 962. | | | 


-- 


6 marriage with M. / J. S. being but tenant for life, with a power to make a jointure of 


wer given him by his father's will, or otherzoiſe, ſettle lands of 500l. per annum on his wife 


n thence it may be inferred, that whatever is in the power. of the perſon covenanting to 
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| by his Benaur and the barons Gilbert and Price, decreed that tie 


| Reps 222 10 233. 


der to M. for life, without impeachment, &c. remainder 76 the iſ 
of the marriage, remainder to the ifſue of M. by any after take 


| ſhall be lawful for the Jaid M. at any time or times during her n 
| tural life, by any. deed or deeds in writing, or by her laſt will a 


ren time to time appoint ; and by the ſame deed or deeds, &c. for il 
' purpoſe, to limit or appoint any term or number of years of andi 
2) the ſaid Manor, &c. or any part * thereof, to any perſon or perj 


d death of M. then in ſuch caſe it Gall be lau ul for the ſaid M. 


on as in the other proviſo, only ſays 2000/7. inftead of 1000. 


: Power. 

whether againſt the remainder man or out of the perſonal efia, 
of J. S. remained a queſtion with. his lerdſbip, and therefore he 
defired to be attended with precedents; and afterwards on a ſe. 
cond hearing, and after great debate, his loradſbig being allifteq 


remainder man ſhould during his life confirm and make good 
the jointure. 16 May 1724. Connte/s Dowager of Coventry and 
William E. of Coventry and Sir William Carey & Us', 2 Wil, 


9. J. S. and M. his wife by deed of 18 Jan. 1698, covenant. 
ed to levy a fine of ſeveral Manors, &c. being M.'s inheritance, 
of the yearly value of 1200/7. the uſcs of which fine were 
clared to be to 4 and B. and the ſurvivor of them, and execy. 
tor, fc, of ſuch ſurvivor, for one thouſand years, in in 
10 raije 2500). for the benefit of J. S. and after the determinatia 
of that eſtate, to the n/e of J. >. for life, without impeachment 
=vafle, with remainder to truſtees, to preſerve, &c, with remai 


huſband, remainder in default of ſuch ue to J. S. and bis beit f 
ever. Provided, that if M. fbould die in the life time of }. 8. « 
there fball be no iſſus of her body by him lawfully begotten, or 15 
begotten, at the time of ſuch ber, deceaſe, that then and in that caſt 


teſtament in writing, or any writing purporting her laſt will a 
teflament, the ſame to be reſpectiwely atteſſed by three or more credill 
witneſſes, to charge all and every toe ſaid Manors, &c. or any ju 
or parts thereof, with any ſum or ſums of money not exceeding 19001 
in tne whole, to be paid te ſuch foes or N and at juch di 
and times, and in ſuch manner as the ſaid M. ſhall by ſuch deed, ke 


whatjoever, redeemable and to become void on payment of ſucb. ſum 
money as ſhall be thereon charged or appointed, not exceeding ict 
Jo as juch ſums of money be not payable till the end of fix caleni 
months next after the deceaſe of D. any thing to the contrary, & 
Provided alſo, that if /aid J. S. all bappen to die, and M. fo 
him ſurvive, and there ſhall be no iſſue of this marriage living at il 


any time or times during her life, by any deed (ut ſupra) 10 char 
the ſaid Manors with any ſum not exceeding 2000]. And then go 


opinic 
July 1 
the fa 
1703, inter ſaid M. of the one part, and T. M. of the other pal then \ 


fine was accordingly levied, and by indenture of the 17 J. 


reciting the ſaid deed of the 18 Jan. 1698, and the ſaid pove of opi 
for M. to charge the eſtate with lool. in caſe ſhe died beſe of the 
J. S. and with 2000/. in caſe ſhe ſurvived him; and in confidgh Faiſed 

ration of 150. ſaid M. purſuant to the ſaid two ſeveral proviſo 427. 

did thereby charge all and every the ſaid Manors, &c. in mani | 

following, (viz.) That in caſe ſaid M. ſhould die in the I. 

| U 


Power. 


time of J. S. and there ſhould be no iſſue of her body by the ſaid 

7.8. lawfully begotten, Ic. living at the time of ſuch her de- 

ceaſe, then ſhe did thereby charge all and every the ſaid Manors 

with 1000/. and ſhe did thereby direct and appoint the ſaid 

zo00/. to be paid to ſaid T. N. or his aſſigns, in manner fol- 

lowing, (viz. ) 500/. on the firſt day " the end of fix calendar 

months next after the deceaſe of the ſaid D. and pool. refidue of the 

ioool. on the day next following the ſaid firft day, both which pay- 

ments 10 be made at or in the Guildhall of the city of Exeter, be- 

tween the hours of two and fix of the clock in the afternoon of the 

ſame reſpeXive days, and M. did for that purpoſe limit and appoint 

the two. thouſand years term of and in the ſæid Manor to the ſaid 

T. N. bis executors, adminiſtrators and aſſigns, the ſaid term to 

commence and begin immediately from and after ſuch death of the ſaid 

M. nevertheleſs redeemable and to become void on payment of the 

ioool. in manner as aforeſaid; and if the ſaid J. S Hon bafpen 

ts die, and the ſaid M. ſhould ſurvive him, and that there ſhould be 

w iſſue of the of the ſaid M. by the ſaid J. S. lawfully begotten, 

kc. living at the time of the deceaſe of ber the ſai! M. then in ſuch 

caſe the ſaid M. did thereby charge the ſaid Manors, &c. with the 

m of 2000l. and did thereby direct and appoint the ſaid 2e00l. ts 

be paid to the ſaid T. N. or bis affigns, in manner following (to 

mit) 1000l. part thereof, on the firſt day after the end of fix calen- 

dar months next after the deceaſe of the ſaid D. and 1000]. refidue of 

the ſaid 2000l. on the day next following the ſaid firſt day, both 

which laſt mentioned payments to be made in the Guildhall, &c. be- 

tween, &c. ut ſupra, And the ſaid M. for that purpoſe did 

thereby limit and appoint the ſaid term of two thouſand years of and 

in the ſaid Manor, &c. to the ſaid T. N. his executors, adminiſtra- 

tors and aſſigns ; the ſaid loſt mentioned term to commence and begin 

immediately from and after the death of ſaid J. S. nevertheleſs re- 

deemable and to become void on payment of the ſaid z000l. in manner 

1 aforeſaid ; which ſaid deed was executed by M. and atteſted by fix 

redible witneſſes. D. died in the life-time of J. F. and then 

J. S. died, after whoſe death M. brought her bill againſt . N. 

leir at law, and executor of ſaid T. N. to be relieved againſt the 

alignment of her intereſt in the ſaid two powers, offering to pay 

the ſaid 150l. and intereſt to this time. And V. N. brought his 

croſs bill againſt M. to eſtabliſh the ſaid aſſignment, and to have 

the benefit of it as to the 2000l. Upon hearing of the cauſes, 

* Chancellor directed that as to N. 's 3 of me m—_— 3 

the deed of 17 July “ 1703, that a caſe ſhould be made on the ( page 6921 
aid deeds of e 18 Jas: 7698, and of the 17 July 1703, and (7: Foge 653) 
that the ſame ſhould be laid before the Judges of B. R. for their 
opinion upon theſe queſtions, firſt, Whether the deed of the.17 
July 1703 be a good execution of the power by M. to raiſe 
the ſaid zoocl, Secondly, Suppoſing it to be a good execution 
| then when the ſaid 2000. is to be raiſed. The Judges (a) were (a) vis L. or? 
of opinion, that the deed of 17 July 1703 was a good execution Chief Juſtic: 
of the power to raiſe the 2008/. and that the ſame ought to be 22 2 et 
raiſed upon the death of J. S. Sclater and Traveil, 3 Vin. Abr. Probe. 5 
427. pl. 8. but has no date. | 
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Power. 
8 10. The huſband, tenant for life, has a power to make , 
ſc: ved that this Jointure on his wife by deed under his band and /ca!. The hob. 
was a proviſion having a wife for whom he had made no proviſion, and being i 
for a wife who the Ie of Man, by his laſt will under bis hand and /eal, devine 
dad none ſefore, part of his lands within his power ta his wife for her life. N, 
zud w.thin e Honour held this a good prov: ſion, and the legal eſtate being n 


t; all ; 
NN truſtees, they were decreed to convey an eſtate to the widow j«, 


child not before her life in the lands deviſed to her by her huſband's will, Micz 
provided for; 1728. Tollet and Tollet, 2 Will. Rep. 489. 

and that as a | 1 

court of equity | 
would, ha. I this been the caſe of à copyhold deviſed, have ſupplied the want of s furren.. 
_ fo where there is a defective execution of a power, be i either for payment of debis, o pr 
| viſion for a wife, or children unprovided for, he ſai] he wouid equaliy ſupply = drieQ of (6, 
nature. That the difference is betwixt a nonexecuti2n and 2 defetive executimn of @ power; bt 
latter will alwayr be aided in equity under the circumſtances mentioned, it being the duty 
every man to pay his debts, end an huſband or father to provide tor his wife or child. 8. 
this court will not help the nonexecution of « power, ſince it is againſt the natuie of a pont 
which is left to the free will and election of the party whether to cx: cute or not, for wh 
reaſon equity will not ſay he ſhall execute t, or do that or him which he does n t think fit 
E himſclf. Ibid. 490. | | 


| 11. Bares and Fene ſeiſed in fee, in right of the Fent, ) 
His Lr deed and fine ſettled the premiſſes to the uſe of the Baron and 
laid, that t'® Feme for their lives, remainder to truflees, to preſerve, &c. remain 
be hiraſelf in- ger 7 f heir firſt, &c. ſon in tail male ſucceſſively, remainder eth 
clined to think bon 6 2 4 ws 
| the will of the daughters in tail general, remainder to the buſhand and wife. 
land good, if fbeir beirs, with a power to the huſband at any time during th: 
| the celtator joint lives of him and his wife, by bis laßt will, or any writin 
mould acknow- purporting to be bis laft will under his hand and cal. atteſted by thru 
— -= oe © or more credible witneſſes (if he ſhould die before his wife with 
| s, on a * ng 5 
che witneſſes any iſſue between them then living) to charge the premiſes with an 
ſhould ſubſcribe ſum or ſums not exceeding 2000l. to be paid to ſuch perſons and in 
in the preſence uch proportions as he Should appoint, with the like power to the wil 
of 2 1 if ſhe ſhould die without iſſue in the life of her huſband. 
ae Gould "be There was no iſſue of the marriage, and the by/dand by ti 
reſerved to the {aft will attefled by three witneſſes, but not ſealed, reciting hi 
defendant; and power, diſpoſed of the 2000/. Too of the witneſſes to the wil 
aiter having fwore, that the will was ſigned by the teſtator in the preſence 
heard detent” of all the three witneſſes ; but the third ſwore, that the teſtatn 
his Lordſhip having written and ſigned the will before, called for the wit- 
ſaid, he took neſſes and declared that writing to be his laſt will, and that all th 
the will to be ® three witneſſes were then preſent and ſubſcribed their names in 
＋ 5 and his preſeace. King C. for the ſatisfaction of both parties, and 
charge. That 48 it was a matter of law referred it to the judges of B. 


che power was and they determind (upon Argument) that the will was void 


in the dizjunc- a charge for want of being ſealed. Hil. 1728, Dormer & «iſ comp 
eve, Firlt, in and Thurland & al", 2 Will. Rep. 506 to 511. intit] 
reſpect of the 1 | | his 
huſband, whe 55 3 9 | 
could make a will, and ſecondly, in reſpect of the wife, bs could net make a will, but only # havit 
writing purportiag to be @ will; but for the ſatisfact ion, Cc. referred it ut ſupra. Y $ 
| | | | 5 that 
(Page 664) 12. 20 Nov. 1711 J. S. and M. his wife were admitted ti and 


the copyhold premiſſes in queſtion, Halenmum to them two, ant 


Power. 


| to the heirs of J. S. In Sep. 1717 J. S. and M. ſurrendered 
theſe copyhold premiſſes 40 the uſe of the wife for life, and after- 
wards to ſuch uſes as ſhe Ly any writing or by ber Inft will, atteſted 
three witneſſes, ſhould _—_ M. by a writing, purporting to be 
1 will, and attefted by three witneſſes, gave, deviſed, limited 
and appointed the premiſſes to her * in tail, remainder to 
ber brother in fee. Afterwards M. ſurviving J. S. (he being 
attainted of treaſon and executed) on her marriage with a ſe- 
cond huſband, by deed or curiting, atte ſted by t-aÄ witneſſes only, 
covenanted to ſurrender the premiſſes m the uſe of ber intended 
hefband and herſelf, und the heirs of the intended huſband, who co- 
vevanted within twelve months to ſettle an annuity or rent-charge 
of gol. . annum on M. for life. The marriage took effect, and 
M, died within the year. The huſband brought his bill again 
the infant daughter of M. by ber /rf huſband, to compel her 
to perform her mother's covenant. Lord Chan. Xing faid, that 
thele articles being for a valuable contideration, (v.) that of 
marriage, tho” not in ſtrictueſs purſuant to the power, yet he 
would ſupply the want of circumitances in the ſame manner as 
he would the want of a ſurrender ; otherwiſe had the agreement 
been voluntary. And decreed the plaintiff to enjoy; and the 
daughter (when of age) to convey, unleſs ſhe ſhews cauſe to the 
contrary within fix months after ſhe attains twenty-one. Trin. 
1731. Cotter and Layer, 2 Will. Rep. 623, 625. FETs 
13. An eſtate (in? al) is deviſed to J. C. for life, with power 
to make a jointure (when in poſſeſſion) of 100. per annum for 
1000l. which any wife ſhould bring as a marriage portion, 
and ſo for more, more, c. The jointure to be for the wife's 
life, and to commence and take effect from the death of the 
huſband, with the like power for every tenant for life. J. S. 
previous to his marriage with M. by articles, reciting the power, 
and thereby in conſideration of 8oool. left M. by her father's 
will, covenanted to ſettle within a month after the marri 
8001. per annum jointure on M. for her life, and alſo to make 
an additional jujuture of 1004. per annum for every 1cool. which 
he ſhould receive, or be intitled by virtue of M.'s father's will. 
and ſo in proportion for any I:fſer ſum than 1000/7. M. being 
then an infant, the articles were ſigned by her and her gua:- 
diana. *I'he marriage took effect, and within a month a juin- 
ture of 8ool. per annum was ſettled on M. for her life. Aſter- 
wards J. S. received i 5001. more, and made a further ſettie- 
ment of 1500. J. S. died without iſſur. Defendant, the next 
remainder man, entered upon ſuch part of the eſtate as was not 
comprehended in the jointurc, IH. being by her father's will 
ntitled, together with her lifter, to a moiety of the ſurplus of 
lus perſonal eſtate, and likewiſe by the will of her mother 
having a right to ſome lands in fee-ſinple in Treland. And 
J. . dying much indebted, it was prayed by the creditors bill 
that they might have the benefit of M's ſhare of her father's 
and mother's eſtate, and in lieu and recompence thereof ſhe 
might have an additional jointure made to her after the rate of 
OA IC. 
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to. her purſuant to 


- tion of truſtees by a p 


Power. 


2 1 ol. Per annum for every 10000. which they ſhould recover 
out of her eſtate, towards payment of their demands. And 17, 
bill was, that ſhe 5 have ſuch an additional jointure made 


.S. 's covenant, but in caſe ſhe could not, 
then that no part of her eſtate ſhould be taken from her by the 
aid of equity, unleſs ſhe had the recompence which it was agreed 


(Page 665) ſhe ſhould have by her * marriage articles, viz. after the rate 


of 100/. per annum for every 10gG0l. ſhe ſhould. bring. The 
only queſtion of difficulty ſcemed to be, how far the power 
given by the will for every tenant for life to make a jointure, 
and the covenant by J. S. to make a jointure of 1000. her 
annum for every 10004. which M. his wife ſhould bring, in re. 
gard it was, not executed by F. S. in his life-time, could bind 


the defendant the remainder man. And per Lord Chan. King, 


the intention of this power is to enable every tenant for life un. 
der the will to ſettle a jointure after the rate of 100/. per annun 
for every 1000l. &c. That accordingly M. has had a jointwe 
of 8ool. per annum for 8000/. and 150/. per annum for 1 500, 
which ſhe has brought ; and it not appearing that ſhe brought 
any further portion to J. S. he did not ſee ſhe could be intitled 


to any additional joĩinture. That it was not reaſonable that the 


eſtate for life of the defendant, or of any other of the ſubſequent 
remainder men (who in no fort claimed under J. S.) ſhould be 


bound or affected by F. S.'s covenant for making a jointure, any 
further than the original power warrants, which is to ſettle 1000. 
per annum for every 1oool. &:c. ſuch wife ſhould bring lier 
 . huſband. That the eſtate of the teſtator fo carefully ſettled 
_ ought not to be incumbered with jointures to take effect upon 
remote contingencies, or poſſibilities of further portions coming 


in, when it does not appear what they are, or when, or whether 


they will ever come in. On the other hand his Lordſhip did not 
think it reaſonable that F. S.“s creditors ſhonld have any bench 


of the reſidue of M.'s fortune, if ever that ſhould be recovered, 
in regard ſhe cannot have the recompence in conſideration 
whereof it was agreed by the articles that ſhe ſhould part with 


it. And decreed her therefore to keep ſuch overplus of her 
eſtate to herſelf, without having any additional Jointure out uf 


the teſtator's eſtate. Mich. 1731, Holt and Hol, 2 Will. Ry. 
ns.” * 3 8 
14. A power aroſe fon a ſettlement made with the approba- 

on during his infancy, and confirmed by 
act of parliament. By the ſettlement a power was reſerved of 


charging divers lands at any time during his life with 3o000/. He 
| borrowed this ſum of A. and having executed his power while an 
infant, died ſoon after he came of age. Plaintiff his ſon brought 
bis bill to redeem on payment of the principal ſum borrowed; 
but the court decreed a redemption on the common terms of 
payment of principal, intereſt and coſts, becauſe here was a power 


given to him to raiſe money, and immediately to give ſecurity, 
which was actually done; and although (perhaps) had he been 
of age of. that time, he ſhould have been obliged to keep down 
the intereſt during his life; yet being an infant at the time in- 
ten 
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Power, 

tended fot the execution of this power, and therefore not capable 
of making his perſon liable to any part of the engagement, the 
land muſt, from the neceſſity of the thing, have ſtood engaged 
for intereſt as well as principal, or it had been impoſſible for him 
during his infancy to have raiſed any money at all which the na- 
ture of the tranſactions required; Per his Honour, Hi]. 1731, in 
the caſe of Evelin and Evelin et econt'. Cites it as the caſe of 
Lord Killmurry, and Dr. Gery, out of 2 Salk. 538 (a). Vid 
2 Will. Rep. 603 (6). 5 


ports it Eft. 12 Ann. Vile I Vil. Ar. Eq. 341. Ca. 41 
be P. 671. 


15. H. T. tenant for liſe, with power to male ledfes for gears 


determinable on three lives, &c. remainder 10 T. i. #;: /on, for life, 
with ke power to make /eaſes after the death of H. HI. H. H. 
and T. T. juin in a mor gage to C. in fee, with a coveriant by C. for 
himſelf, his heirs, executors and adminiftrators, to reiify aid confirm all 
leaſes made by H. and T. under certain reſtrictions, not perfectly 
le with the power in the marriage ſettlement, particularly 
the leaſes were to be for money really and bona fide paid, & c. H. 
and T. made two leaſes, and then C. aſſigns his mortgage to E. 
and after the aſſignment H. and T. make two other leaſes. Ihe 
plaintiff claims all the four leaſcs, and brings iis bill to eſtabliſh 
them. Infifted for defendant, that the leaſes were void, Ft, 
They could not be good under the power in the marriage ſettle- 
ment, becauſe that being a power coupled with the intercit or 
eſtate of H. tenant for life, and he and T. having departed with 
all their eſtate by the mortgage, the power was gone, c. Se- 
condly, The defendant had no notice of the two firſt leaſes at tie 
time of taking his aſſignment from C. nor were the leaſes purſu- 
ant to the covenant by C. to ratify, Sc. Aud, Thirdex, As 
to the leaſes ſince the aſſignment, the covenant by C. being 
only for himſelf, his heirs, executors and adminiſirators, Lais 
covenant could not bind the defendant, as aflig nec, Leing 
collateral to the land, and the eſtate and intereſt aſügued; and 
T. joining in the aſſignment to defendant, and no power or new 
covenant reſerved, as in the firſt mortgage; and therefore the 
leaſes made after by T. are void. Objectcd, That the defendant 
does not deny notice of the leaſes when he took the aſſigument. 
But it was anſwered, That defendant ſays he knew nothing of 
them, and the plaintiff has not charged notice particularly, and 
poſſeſſion never went with the lea ſes fo as to give or woply notice 
| 1 . | | to 


— 


the power was gone; and as to the covenant, it muſt be ſhe wn that the leaſe is within the li- 
mitations. A covenant er agreement to make a leaſe by murtgagor, is not within the power 


which is to make gocd all agreements for leales, but leaſes actually made, 


ſubſequent leaſes when F. joined in the aſſigument and granted all lus ettatc, .. this Power 
under the covenant was gone. As to the laſt leaſe made by the receiver under the order of 
this court, though by the order the receiver was to make leates generally with confeat of T. 
that muſt be with reaſonable reſtriction, f. e. to make leaſes in order to receive the profits 
annuullys and here is a leaſe made for à liſe upon a Ine much leis than the value, dleiefore 


S 9-27 
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within the ſet- 
tlemert, and by 


{a) 283. $33. 
no ſtate of the 
caſe, and re- 


( 60; in the original, but thould 


(Page 666) 
His 17unour 
id, that one 
of the leaſes 
claimed by tiie 
plaintiff 10 anly 
an agreement 
that the cove- 
nantce ſhould 
enjoy, whereas 
the grvenasrt is 
tr make geud 

l. 7%, ta be made 
6; love mori gage, 
aug mf agrore 
ments for loſes, 
&c. Lo- Cho: 
ceihny laid, cht 
as toy the two 
x::1:, before 
the aTigancit 
to the deſen- 
dant, Ilie queſe 
tion is, What 
in ſiuence tlie 
marriage ſettle- 
ment and the 
covenant of the 
mortgagee 
ſnould have on 
their two leaſ- 
s? and held 
this not good 


the mortgage 


As to the two 
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Power. 


not good; and to the defendant. Bill diſmiſſed. (a). Mich. 4 Geo. 2. Vincent and 
no proof of Enneys, 3 Vin. Abr. 432. fl. 10. — Says, a like caſe of Corler 
payment of the and Enneys, two or three days before, and the bill diſmiſſed. | 


fine nor poſ- 


ſeſſion, which a | ; 
ſhews it fraudulent. Ii. (la) I have ſeen a MS. Rep. of this caſe (which 


1 now cannot find), and to the beſt of my remembrance this caſe is there more clearly 


Lord Folliat, ſettled lands (amongft other uſes) to truſtees ſor 
@ term of years to provide a portion for daughters in caſe there ſhould 


be no ſon of that marriage; with this further limitation, that if 


the ſaid Job Walker have any ſon living at the time of his de- 
ceaſe, or which be after born, then in ſuch caſe to raiſe, pay 
and ſatisfy ſuch ſum or ſums ion or portions, and 


maintenance of all TL 20 bs of him the ſaid 


Job Walker and R. his wife, or to be begotten, in ſuch 
manner and form, at ſuch times under ſuch limitations as he the 
ſaid Job Walker, by his la will, or by any deed or deeds in auri- 
ting under his hand and ſeal, to be teflified by three credible witneſſes, 
5 appoint, ſo as all the ſums for portions do not exceed 2000 l. 
(*Page 667) nor thoſe for maintenance 1 20l. a year; and for wvant of ſuch li. 
— 7 mitation and intment, the truſlees are by leaſe or mortgage to 


raiſe and pay the ſum of 20001. for the portion of all and every the 
child and children of the ſaid Job and R. in equal ſpares, (except 


only the eldeſt ſon); if females, at the age of twcni5-one, or mar- 
riage; if ſons, at the age of twenty-one years. Job had two 
Caſes in Eg. 
8 33 and nothing to the daughters. Plaintiff purchaſed the land 
Egal. 1735, S. C. from the eldeſt ſon of Fob, who had barred an eſtate tail li- 
| Nates it thus; mited to him by the ſettlement; and now brought his bill to 
Mr. Walker know in what manner and ſhares he was to pay the money 
upon Kis migs: charged on the eſtate (and I ſuppoſe alſo to have the term aſſigned 


elite upon dis, fo Sim). Thomas the fecond fon, in ſupport of the aſſignment, 


ſelf for life, attempted to prove that his ſiſters were otherwiſe provided for 


remainder to bis by their grandfather Lord Folliat. But this was not properly 
wife, remainder made out, neither did it appear, that admitting ſuch a portion, 


to truftees for g it was made before the father's death. And Sir Zoſeph Jekyll, 


on 


term of three 
buntred years, 
remainder 10 | 


| bis faſt and other ſins; and the truſt of the term was declared to be for the rai/mg ſuch ſum | 


and ſums of money for the portion and portions, and maintenance of all and every child and children of 


that marriage (other than an eldeſt ſon), in ſuch manner and at ſuch time, and under ſuch limita- 


tions as ſaid Mr. Walker ſpould appoint by his laft will, or by deed under hand and ſeal, attefled, &c. 
ſo as ſuch ſuns or ſums do not in the whole amount to above 2000l. if but one younger child, or 3000. 
if more than ane, and ſo as all the ſums for ſuch maintenance do not in the whole amount to above 120). 
per annum; and for ⁊uant of ſuch appointment, then in truſt to raiſe ſuch portion or portions, equally 
to be divided among ſt all his younger children, ſhare and ſpare alike, to be paid to them reſpectively at 
the age of twenty-one, or day of marriage. The teſlator had three younger children, and by 
will duly executed, reciting that his two daughters were amply provided for by their grand- 
father, he appoints the ſum of 2000/. to his ſecond ſon. And decreed at the Rolls, that 
this was not 2 good appointment; and affirmed by Lord Chan..Talbet.. Tbid. 78. | 


16. Joh Walker, before his marriage with R. daughter of 


93 ſons and two daughters, and by his will, reciting the power, 
3 gave the whole 2000. to lis ſecond ſon Thomas Folliat Waller, 


28.98 


127573438 SA 
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Do 


Power. 


en hearing the cauſe, decreed the 2000). ſhould be equally di- 
vided among the younger children (a). And from this decree 
Thomas appealed ; and for him were cited 1 Yern. 355, 414. 
2 Fern. 513, —Lifter and Robinſon, Mich. 1732, where a man 
gave to his wife to deviſe a ſum of money to and among 
ſuch child and children, and in ſuch manner and proportions to 
each child as ſhe ſhould think fit. There were two children, 
and the eldeft being otherwiſe provided for, the wife deviſed the 
whole to the younger, and the eldeſt brought his bill for his 
ſhare, which was diſmiſſed, becauſe the execution of the power 
was reaſonable, he being provided for before.— Auſtin and Auſtin, 
2 Mar. 1733, (heard before Lord Chancellor) where the truſt of 
a term was declared, That if Robert Auftin the father ſhall 


« happen to die, leaving iflue by his wife a ſon, and other iſſue 


« then living, then to raiſe a ſum not exceeding 1 5000. as ſoon 
« as may be, for the ſole benefit and advantage of ſuch child or 


(a) Every one 
but the heir 

1s a younger 
child. 1 Vill. 
Rep. 244. 


« children, (other than the eldeſt ſon of that marriage, in ſuch 


6 Robert Auſtin ſhall for ſuch purpoſe, by his laft will in writ- 
« ing, direct, limit and appoint ; and in default of ſuch direq- 
« tion and appointment, then to the ſole benefit of ſuch child, 
« if but one, and if more (other than the eldeſt) to them 


ions, manner and form, in all reſpects, as the ſajd 


« equally.” Robert Auſtin by his will directed the money to be 
raiſed, and appointed 450/. of it to Robert one of his younger 


ſons, and 1050). to his daughter Jane, but gave nothing to 
Edward anotker younger ſon, who brought his bill to be let into 


a ſhare of the 1 500. but it appearing he was otherwiſe pro- 


vided for by Sir George Shute, who had given him an eſtate 
of 4 or 500l. per annum before the making of the will, and 


becauſe there was a diſcretionary power in the father which he 


had exerciſed in a reaſonable manner, the bill, after long confi- 


deration, was diſmiſſed. —Talbot Lord Chancellor: The firſt 


queſtion is, if Fob Walker has purſued the power of the ſettle- 
ment, and if he has obſerved the terms of it? And the ſecond 
is, if he has exerciſed it in a reaſonable manner? As to the 


firſt, if the power is not rightly purſued it is the ſame as if there 


had been no execution at all, and then the 2000. is to be 
equally divided by the direction in the ſettlement. The perſons 
in favour of whom this power was created are all and every tlie 


child and children of Fob Maller and his wife, except the ecl- 


deft ſon, by which *tis plain the power, if executed, was in- 


tended to be for the benefit of all the younger children, aud not 


for ſuch particular child or children as the father ſhould think 5 


fit, and therefore, I think, he has nor * purſued the Powers ſo 
onable or 


that it is not material whether the diſpoſition be rea 
not, for the direction in the ſettlement muſt take place. If A. 
has a power to appoint a ſum of money to three perſons, and he 
limits it tà one or two of them, no one can ſay he has obſerved 
lis power. Tho' the father might have made ſome difference 
in the quantum, yet, I think, cach mult have had ſomething ; 
tho? *tis not neceſſary now to determine that matter. The rea- 


lonableneſs of ſuch executions may come under the conſidera- 


tion 


Potter. 


tion of the court, where the power has been regularly purſued 
in the terms of it, or where the application is made to ſupply 
a defective execution of it; but there's no occaſion to enter into 
that now, becauſe this power is not followed; but if it were to 
be determined, the provifion of Lord Folliat would be a matter 
very proper to be conſidered; for if a father has a power to ap- 
point the whole to one, and the reſt are ſufficiently provided for 
otherwiſe, I ſhould think it a | 9x ſtretch to ſet ſuch an ap. 
intment afide for inequality only, if it were reaſonable for the 
facher ſo to do; ore I ſhould fend that matter to a maſter 
to enquire whether there was any ſuch proviſion from Lord 
| Folliat or not. As to the 1 Fern. 355, 414, it is incorrectly 
reported, and in the other caſes the power given to the party 
was ſtrictly purſued, and then though the appointment directed 
more to be paid to one than the other, yet if that was done 
upon reaſnnable grounds, what power could this court have to 
| controul the diſpoſition ? So Sir Fo chyIPs decree was con- 
firmed. Eff. 8 Geo. 2. Mearey and Walker et a, MS. Rep.— 
Note Midmay's Caſe, 1 Co. 175. a. 177. a. 1 
17. Where there is a ſum of money provided for younger 
Children, and one of the younger children becomes eldeſt, he 
ſhall have no part of this money ; but where the money was by 
a private act of parliament appointed to be among A. B. and C. 
| (naming them) and A. afterwards becomes eldeſt, he is capable 
of an appointment in his favour. Eaft. 1735, Fermyn and 
Fellows, Caſes in Eq. Temp. Lord Talbot 93. 15 
18. If a feme covert aſſigns her perſonal eſtate in truſt, with 
a power to appoint 1 500. to whom ſhe thinks proper; when 
the power is executed, the money veſts in che appointee, as if it 
had never been compriſed in the original truſt. Mich. 9 Geo. 2. 
Manſell et aÞ and Price, at the Roll, MS. Rep. | 3 
109. In this caſe was great variety of queſtions, and amongſt 
others theſe following: A. upon his marriage covenanted, that 
his eſtate ſhould be chargeable with 1000/. for the benefit of 
younger children; and his wife having an eſtate of her own, 
ſhe and her huſband after marriage levied a fine of it, and the 
uſes declared were, that A. and his wife ſhould have a power by 
any deed or writing under their hands and ſeals, or the ſur- 
vivor, by his or her laſt will, to appoint and divide the eſtate 
among their younger children in ſuch proportions as they or the 


furvivor ſhould think proper. A. ſurvived, and by his will gave 


his daughter (who was the only younger child) 3000. which he 
declared ſhould be in lieu and in full ſatisfaction of the 1000/. 
covenanted to be raiſed out of his own eſtate, and charged the 
30eol. upon his wife's eſtate, intending thereby to execute his 
power. Upon this two points were made, Firſt, if this was a 
good execution of the power. Secondly, if the covenant upon 
the marriage ſettlement was diſcharged. It was urged, that 
this was a naked power, and ought to be executed in the very 
terms of it, and was compared to a condition which muſt be 
ſtrily performed. But reſolved per Lord Chan. Hardwicke, that 
the power was in ſubſtance well executed. It is true the direct 
88 | | terms 


Power. 


- of the power are not purſued, but the intent and deſign af 
* is admitted that the . might have appointed . 
eſtate to be ſold, and the money raiſed by ſuch ſale, and what is done 
is exactly the ſame thing; this court may order a ſale. It is the ſame 

to the heir or remainder man which way the child is to be provided 
for, only that giving a portion of the eſtate itſelf might be a means to 
teur it to pieces; whereas now the eſtate will be kept entire, and it 
is better for the daughter, and perhaps thought ſo by the teſtator, that 
the ſhould have a ſum of money than a ſmall eftate ; and tho the will 
may not enure as a good execution of the power in ſtrictneſs, yet with- 
in the meaning and defign of it, it is a good charge for the young la- 
| dy's benefit; and the cafe of 7 hwwaytes and Dye, 2 Fern. 80, is a very 
ſtrong one to this purpoſe ; but ſtill I think this will not diſcharge the 
covenant. Where a gift is to diſcharge a former debt, ſomething ſhould 
move from the giver, but here the whole is to ariſe out of his wife's eſ- 
tate; and therefore to ſatisfy the father's covenant, this declaration is 
entirely void ; however, as an intention was only to give his daughter 
and it does not a ſhe was to have any thing more, I think 
only 2000/. ought to be raiſed upon the wife's eſtare, and the other 
10007. out of F's own eſtate. And it was decreed accordingly. 8 Dec. 
1738, Roberts and Dixall, before Lord Hard*vicke at Lincoln's Inn Hall, 
MS. Rep. Ath. Rep. 607. pl. 276. OPS 


20. E. H. Tenant for life, and M. his eldeſt fon, remainder man in 5 
tail of lands gool. value, in 1715 ng in a ſettlement (a) on the (a) without 
marriage of M. whereby part of the lands were agreed to be to the uſe ſuffering a reco- 

of E. H. for life, remainder as to the other part to M. for life, re- very to dock the 
mainder in that part aubich wut to M. to the wife for life, reuiainder intail _ 
in the whole to the firfl and every other Jon of M. in tail; provided, that —_— 1679 
if C. the wiſe of E. H. fbould die in his liſe-tine, and he ſbould marry Vid. Barnard. 
any other wife, that then and ſo often E. H. mig/u ſettle ſo much of the Rep. in. Clan. 
premiſſes as ſbould be of the yearly value o 603]. per annum for @ 110. 5 
jointure and provifion for ſuch wife, for and during her natural life. 
C. died, and E. H. intermarried with F. and previous to this marriage, 
in conſideration thereof, and of 20000. fortune, in 1725 a ſettlement 
was made of all the lands compriſed in the firft deed, to truſtees and 
their heirs, to hoid during the life of F. the intended wife, on truſt 
out of the rents and profits to raiſe 1000. a year for the ſeparate uſe of 
J. during the coverture, and after the deceaſe of E. H. to raiſe 3000. 
per annum for the benefit of J. during her life, for a jointure ; and up- 
on this farther truſt to permit the owner of the | remiſſes to receive the 
reſidue of the profits. In September following, ſubſequent to the mar- 
riage, another deed was made by E. H. of the ſame premiſſes, and to 
the ſame iruſi es, in like manner during the life of J. to ſecure to her 
another annuity of 3ool. per annum. In 1731 E. H. made another deed, 
reciting the ſaid — deeds, whereby the ſame premiſſes were 
conveyed to the ſame truſtees, in truſt to raiſe 100l. per annum for 
the ſeparate uſe of F. during the coverture, and after E. H.'s deceaſe 
to raiſe an annuity of Gool. per annum for her life, by way of jointure. 
And it was: declared that the above recited indenture was made to ſe- 
cure the ſaid ſum of 60ool. during the coverture for her ſeparate main- 
tenance, and after E.H.'s deceaſe to ſecure to her a ſum not exceeding 
Gool. per annum, according to the power reſervedto E. H. by the inden- 
ture of 1716. E. H. died, J. ſurvived him, and thereupon ſhe brought 
her bill againſt M. and the truſtees, to have the benefit of the 600. per 
annum ſecured to her by the laſt mentioned deed. Lord Chancellor ſaid, 
that the execution of the power by the deed in 1725 was void both in 
law and equity, and decfeed that it be referred to the Maſler, to ſet 
Vor. II. 2X out 
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out ſo-much; of the lands compriſed.in- the ſettlement of: 1725 as ſhould 
be ſufficieat to make the plaintiff a jointure: of lands af: 600“. per an 
num, Eaft, 1740, Harvey and:Narvey, Bernard. Nep. in Chen. 103 to 
109. This decree was aſſirmed on a rehearing. Ibid. 116. 


His Lordſbi | | 

faid, that tl e 21. In aiding deſecti ve executions of deeds. in favour. of a wife or 
_ 4 children, it has been never required that thoſe deeds ſhould: be ſound- 
3 „ed on any valuable conſideration in the ſtrict ſenſe of the word, but the 
„ eee 8 arder to make a proviſion for a wife or children, hay 


into equity to have been. thoug | 


be o wife or 107% þ plajocif 1 could have no title at law to have the be. 
er jointure, 


wrong rule. 
That in caſes 
on this ſubject 
it bas been 
rightly ſaid 

by the court, 
that the bu/ſ- 
AL motos 
judges nobether tate. Eat. 1740, in · the 
the wife or cb. Chan. 110, 111. 

dren are ſufficient» 


ly provided. for or not, and the count will not examine whether the proviſion made was a. ſuitable 


proviſion or not, but will leave it to the huſband or father to judge when they ſhall be ſufficien 
provided for, and was the court to enter into any etquiry of that fort, it muſt examine into ſach 
circumſtances of families which would not be fit ſor them to do. Tf the father or huſband had 
ſaid, that they are not ſafhgiently provided.” for, and has conſidered them as ſuch, the court has 
conſidered them in the ſame manner,; but om the ather hand, the court has. conſidered whether 
a wife or child has been totally unprovided for, or left in ſuch a condition as is not. fit for their 
Rate ar quality, and has given relief where a ſullicient proviſion has not been made, but has never 
relieved by reaſon of the exceſs of it; and'tho' it has been ſaid that no caſe can be cited for that 
purpoſe, yet the Counteſs of Oxford"si caſe, cited in 1. Chan. Cafor 264, contradicts that aſſertion 
(3). Per Lord Chancellor, Eaft« 1 7 40, in tlie eaſe-of Harvey and Haruey, upon a rehearing, Bar- 
nard Rep. in Chan. 113. | 8 His Lor1fpip ſaĩd N 
could be ſearched for, but the decree could. het be found. Hit. 


22. If a power reſerved over a legal eſtate is executed defeRivel 
at firſt, ſuch a power may be executed over again, and the laſt executi- 
on ſhall ſtand, becauſe the firſt is a mere nullity. Per Lord Chancellor, 


Eaft. 1740, in caſu Harvey and Harvey, ibid. 111. 


c concern 


Pawer. * 


Revocation and E «tinguiſhment of a 
Power. „ 


(B) Concerning the 
1. 1 S. voluntarily makes a leaſe ninety- nine years, in truſt for 
| J * raiſing Goool. for his 22 a to rewole it 45 
the conſent of his lady and three of her friends. Afterwards he having 
occaſion for money, prevails with his lady and the other three, to con- 
ſent to a revocation, which they did, ſo far as to charge it with 2000]. 
which J. S. borrowed of A. and then to be ſubject to the firſt charge. 
Afterwards J. S.'s lady died. This being ſettled upon her for her join- 
ture, the jointure ſettlement took notice of this power and the revoca- 
tion, and the mortgage to A. but it did not appear either by the mortgage 
to A. or by the jointure deed, whether or no this revocation was total or 
rot. Lord Chancellor held that this ſettlement ſhould not be held fraudu- 
Jent within the ſtat. of 27 Eliz. becauſe this was not an abſolute power 
in J. F. but he muſt have the conſent of his lady and the other three. 


His Lord/si 
took A wee. 
ence, that if a 
man reſerves 
ſuch a power 
with the conſent 
of B. who is his 
ovn relation, 
or one that 
may be ſuppoſed 
to be at hic: m- 
mand, that ſhall 
be fraudulent 
within the ſta» 
tute; but if it 
be with the 
conſent of 


Mich. 1676, Lord Banbury's caſe, 2 Freem. Rep. 8. 
| | others, as here 


it is of the wife's friends, who cannot be ſuppoſed to conſent but upon very good grounds, there 
it will not be fraudulent. And he cited Bennet Caſe, ig Fac. where it was adjudged, that the 
grant of an annuity, with a power of revocation, provided he ſettled an annuity as good, was n- t 
within the ſtatute; and he ſaid, in that caſe Lord Hobart held, that if there were a power to re- 
voke with (on) the payment of 20/. only, that ſhould make it not within the ſtatute. | 


2. A man made « ſettlement with power of revocation, and limited This ſeems to 
new uſes in the preſence of two or more witneſſes ; and he revoked, and _— be the 
limited new uſes by his will, in the preſence of two witneſſes. And de- yn 8 
creed by Lord Chancellor to be good . ; for the appointing three 350. Fils 2 
witneſſes was only that there might be clear proof that it was done; Abr. Eg. 345. 
and here it was clear enough, tho here were only two witneſſes, Hil. Ca. 15. 
1680, anon. 2 Freem. Rep. 63. 


3. Lands were conveyed to truſtees for ſuch uſes as M. mould direct. 2 Freem. Rep. 
limit and appoint. M. voluntarily by writing under her hand and ſea] 61, Mich. 1686. 
limited the uſes to the plaintiff, and (ſhe being a feme covert) the deed _ ou _ . 
was kept in her's or huſband's hands. Afterwards ſhe deſtroyed this hae Alderſon, ; 
deed, and limited the uſes to the defendant. And there was no power S. C. in totidem 
of revocation reſerved in the deed to the plaintiff, And the queſtion verbi. | 
was, Whether ſhe was ſo bound by the firſt limitation that it was not in 

her power to alter it ? and Lord Chancellor ſaid, that tho' this was a 

caſe of value, yet there was no difficulty in it; for when the power 
was once executed by deed, there being no power reſerved by that 

deed to revoke or alter it, a ſubſequent limitation by another deed will 

be void; for the firſt deed andthe laſt will always take place But otherwiſe 

it is if the limitation be by will; for there the party may make his will 

taties gustie s, and the laſt ſhall take place (a) Mich. 1680, anon. MS, Rep. (a) If a power 

| | | 5 . be reſerved to | 

limit a truſt by deed or will, if it be once limited by deed, it can never afterwards be altered ; |! #'} 
but a will being of its own nature revocable and alterable, it may be revoked or altered 2s the i} 
party pleaſeth, for truſts are governed by the rules of law, tho' the execution of them is compellable oaly EW 
in this court; but if the power reſerved to limit by deed be from time to time, then he may limit 
and revoke toties guckt. ws | 


4. J. S. ſettles great part of his eſtate upon A. with a power of 
revocation by deed or will, to be executed in the preſence of fix wit- 
no ſſes, three whereof to be peers, and upon tender of 6d. About fix years 
afterwards he nakes his will, 8 by fix vvitneſſes, but none of them 

a 0 


2 peers, 


Power. 4 


peers, and = his eftate to B. and no tender vas made of the 64. It 
was agreed that this was not a legal revocation, becauſe the circum- 
ſtances were not purſued according to the power, there being no peers 
witneſſes to the will, nor any tender made of the 6d. And Lord Keeper, 
aſſiſted by the two _ Juſtices and Baron Parker, delivered their opi- 
nions for A. and that the deed of ſettlement was not revoked by the 


will neither in law nor equity. Faft. 1692 and Mich. 1693, Dutcheſs 


of Albemarle and The Earl of Bath, 2 Freem. Rep. 121. 


2 Verv. 437. 6. Lands ſettled to the uſe of A.'s wife during ber life, remainder to 
1 Equ. gp ® ay B. :n tail, &c. with 2 power for A. and his wife to revoke the uſes, and 
=O r. limit others. A. having occafion for money to purchaſe a place, prevailed 
* with his wife to join with him in raiſing of it by virtue of the power, up- 
en a promiſe it ſhould be repaid out of the profits of the place, and takes the 

aſſienment of the mortgage term to himſelf, an | left the money c to 

bis younger children. ed for the younger children, but reverſed for 


the debt, being the debt of A. and he having covenanted to repay it, 


the term ſhall attend the inheritance. Fan. 8, 1702, Earl of 
don and Counteſs, 10 Vin. Abr 345. pl. 17. | | 
A d per Lord 6. F. $ by ſettlement was tenant for ninet y-nine ears, if be fronld 
Chancellor, there ſo long live, remainder to truflees during the life of J. S. &c. remain- 


wers, one an- 


tate, as a power ing 2 recovery, and declare the uſes thereof, wis. to the uſe of N s. 


to make leaſes, for hfe, remainder over. And per Lord Chan. Macclesfield, this Join 


. which iv ing of . S. in making the new ſettlement, without reſerving 4 power 
deſtroyed b the l charge the . . with the ſaid money, has defiroyed that power 
Ia tes another Which J. S. had of charging, for the contrary conſtruétion would ena- 
which may be ble him to defeat his own grant. Hil. 1721, Savile and Blacker, 1 
termed collateral Will. Rep. 777. COT. _ Cry Ray Ee 
to the eſtate, | 80 . | | 

as this powerof charging it withmoney; and this laſt F. S. would have had, tho' he ſhould have ſurvi- 
ved the term of ninety-nine years, for ſtill he might charge the premiſſes therewith, ſo might he 
have done tho' he had aſſigned in the term, but having joined in the new ſettlement, he muſt not 
now derogate from his own act, or undo what he has done before. Tbid. 738. = 


in anſwer to 39000“. portions for daughters, in default of Iſſue Male, payable at 


the objection JC; . , FM | 
that it would eighteen, or marriage, or as ſoon afier as the ſame might conve- 


of truſt inthe bees, to revoke all the ufes. The wife died, leaving no ſon, and only 
ruſtees to join one danghtcr, who afterwards married. It was inſiſted, that when 
in ſuch rovocati* the portion became abſolutely due (as here it was) it would be then 
- N it too late for the power of reverſion to deveſt what was actually 
— > juſtifa- veſtel. But I ord Chan. Macclesfield held the power of revocation to 
ble, but com- be ſtill ſubſiſting, and conſequently ſuſpends and prevents the _ 
ndable thing from being as vet payable, becauſe the father, by the conſent of 
in the truſtees, the truſtees, may revoke at any time during bis life, and before the 
utider ſome cir- EEE | | . 
cumſtances, to 8 Bs | prone 
conſent to ſuch revocation ; as ſuppoſe the daughter ſhould be drawn in to marry ſome very un- 


wards die without iſſue, upon which the huſband ſhould ſue for the portion; in this caſe it would 
be very reaſonable in the truſtees to join with the father in revoking theſe uſes ; or ſuppoſe the 
daughter ſhould leave children by ſuch marriage, it would be reaſonable for the truſtees, by con- 


carry it to the children of the daughter, ſo that this power ſeems to be ſtill a ſubſiſting power, 
hich there may be hereafter very good reaſon to put in execution; and for theſe reaſons his 
rdſvip thought the portion remained as yet liable to.a contingency, and therefore not to be 
raiſed until this contingency is out of the caſe, which cannot be duning the life of the father, 

| Did. 


c 


ara two forts of der oer. with a power to charge the lands with divers ſums of money. 
Pd te the ef. J. S. and the truſtees, and the remainder man in tail, join in fuffer- 


W His Zord/bip, 7. The truſt of a term in a marriage ſettlement was for raiſing 


be a breach diently be raiſed, with a porver for the father, with _— y truſ- 


worthy man, who ſhould uſe her in a moſt barbarous manner; and the daughter ſhould after- 


ſenting to the revocation, to prevent the portion's going to the huſband, and (if icable) to 


PETE ER 


=. 


Pyroer. | 673 
gortion is raiſed and paid ; and if the term falls, the truſt for raiſing the 7** 299,105 


” 


portion muſt fall alſo. Hil. 1722. 'Rereſby and Newland, 2 Will. Rep. gecree —4 
* 1 affirmedin 


8. A ſettlement was made, with power of revocation by deed ſealed 2 Fern. 6g. 
in the preſence of two witneſſes, and tender of a guinea to the defendant, & ©: mentions 


the proof was, that the party who had this power being in a paſſon ſettlement wi 
with the defendant, high 3 paſſed between them, and ſhe told him power of plc 


ſhe would undo the ſettlement. and in her anger threw a guinea upon en on tender of 5 #1 
the ground. Per cu, This ſhall not amount to a revocation in equi- Sa f that ue 


ty; but if it had been proved that a guinea had been deliberately ten- rer tendered 
dered, and the party had at the ſame time declared that ſhe Aid 6 


ever declared 


with an intent to revoke the ſettlement, altho the deed had never been the intended to 


ſealed, or if it had been ſealed to revoke it, and no guinea tendered, revoke the for- 


this court would have ſupplied the defect of one particular circumſtance mer ſettlement, | F 1 


_ where it 


that the party did deliberately and adviſedly intend which, had ſhe 


1688. Arundel and Philpot (a), 2 Freem. Rep. 102. folid act, and 
3 e done anime revo- 
candi, it would in have been ſufficient, tho” it had not all the formalities mentioned in the 
power; and per cur”, 
vocation wwhere there is no revocation. Per Lord Chan. Jefferies 


the thing, but what was ſaid in paſſion the court will not regard. Trin. 3 : ] | 


10 Mod. 476. 8. C. cited by 


court may ſupply an informal or de fecti ve revocation, but cannot make a re- ls 


_ 
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Mr. Talbet, Eaf.8. Geo. 1. in the caſe of Lady Couentry and Lord Coventry, ſays, the plaintiff cold 
not prevail to ſet aſide the ſettlement : even in a court ofequity} for want of being able to prove 


the tender of a guinea ; but being a Volunteer, was ſent to law to have it tried revoted or not re- ji 1 


valed ; and at law the party was ſo fortunate as to prove the tender.——2 Freem. Rep. 196. 


Mich, 1693. 8. C. cited per Mr. Baron Powel, ſays, it was held that the guinea being tendered || | 


was no revocation, the deed not being executed. (a) This caſe is miſplaced in point of time. 


9. Reſolyed ger cur”, that after the ſtat. of 27 Hen. 8. c. 10 of uſes, 1 Strange 60r. 
the courts of common law held, that powers of revocations of eſtates 8. P. 
executed were to be taken ſtrictly ; and therefore if not purſued, they 
would not impeach or deſtroy an eſtate already executed by legal con- 
veyances. But in the courts of equity they ſoon found that the con- 
ſtruction was too artificial, and not — to natural equity, and 
therefore they conſtrued theſe powers as a reſeryation of ſo much of the 
ancient dominion of the eſtate, to be under the gontroul of the tenant 
for life. Et cujus eft dare, illius eft diſponire; and as often as any ſuch 
dominion is reſerved, the tenant for life may contract about it ; and that 
where a marriage contraQ is made in contemplation of (the execution 
of] ſuch a power, it was a lien upon the eſtate. Ea. 8 Geo. in Cuſu 
Lady Coventry, and Lord Coventry, Gill. Rep. in Eg. 165, © 

10. If a man has a power of revocation, and of limiting new uſes, 
and he grants to new uſes, that has been over and over dcterwined to 
be a revocation ; but if he has other lands, then there is fomething tor 
the words to operate upon, and will not be a revocation. If a man 
has lands over which he has a power of revocation, and other lands: 
if he gives all his lands, that will not amount to a revocation, in reſpect 
of the lands over which he has a power, becauſe the words may be ſa- 
tisßed as to the other lands. Trin. 11 Geo. 1. 21 July 1725. Digg ayd 
Earl of Macclesfield, Select Caſes in Chan. 44. 0p ED 


11. J. 8. Tenant for life of lands in Dale, with a power by any 
inſtrument in writing, atte/fed by two or more cred:ble witneſſes, to re- 
voke theſe uſes. 7 S. by will, atteſted by three witneſſes, expreſsly 

deviſed all his lands in Dale to B. and C ſo different uſes, Cc. J. . 
had no other lands in Dale excepting theſe lands. Upon a referente 
to the judges of C. B. they determined that the will operated as a re ro- 
g cation 
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Precedants. 


wg of the. power, tho' the will made no. mention. of the power, 
rin " . ig | 


. 1727. Deg. and Deg. 2 Will. Rep, 412, 415. 


(s) Without 1 a. A conveyance to different (a) uſes is an effectual revocation. 
any recital of June 17 30. Fitzgerald and Lord Fauconbridge, Fitz-Gib. Rep. 215. 

the power in | 4 1 | 

the deed of 

revocation. 

Precedents. 
2 2% 25 (A) Precedents are regarded in the Law (5). i 
| 3 C. J. in the caſe of Fry and Porter, ſaid, he wondered to hear of citing of precedents 


in matters of equity, for if there be equity in a caſe, that equity is an «wniver/z/ truth, and there can 
be no ated ink ; ſo that in any precedent that can be produced, if it be the ſame with this 
caſe, 2 reaſon and equity is the ſame in itſelf; and if the precedent be not the ſame with this 
caſe, it is not to be cited, being not to that purpoſe. But Bridgeman Lord Keeper ſaid, certainly 
are very neceſſary and uſeful to us, for in them we find the reaſon of the equity to 
guide us, and, befides, the authority of thoſe who made them is much to be regarded. We ſhall 
ſuppoſe they did it upon great conſideration, and weighing of the matter, and it would be very 
ſtrange and very ill if we ſhould diſturb and ſet aſide what has been the courſe for a long ſeries of 
time and ages.—Lord. Chief Baron Hale ſaid, he knew there is no intrinficat difference in caſes by 
precedents, but there is a great difference in a caſe wherejn a man is to make, and where a man 
ſees and is to follow a precedent) ; in the one cafe a man is more ſtrictly bound up, but in the 
other he may take a greater liberty and latitude, for if a man be in doubt in /Zquilibrio concern- 
ing a caſe, whether it be equitable or no, in prudence he will determine according as the prece- 
dents have been, eſpecially if they have been made by men of good authority for learning, U. 
and have been continued or purſued. Mad. 307.——A. Counſellor qught not to be heard to ſpeak 
againſt common precedents. 1 Shaw: 124. Cites 13 Hen. 7. 23. 1 RE 


It is dangerous 1. 12 altering ſettledrules concer nin property is the moſt dangeraus 
| NEED 1 way of removing land marks. Bb Lord Chief Juſtice Parker, 

Forms. pe, Hil. 1717. in the caſe of Go:dright and Wright, 1 Will. Rep. 399. 

Lord Chan. | | . 2 5 | 

Talbet, aft. 2. Where things are ſettled and rendered certain, it will not be ſo ma- 

T736. in the terial ho, as long as they are ſo, and that all people know how to 


caſe of Hunter act. Per Lord Chief Juſtice Parker, Trin. 1718, in the caſe of Butler and 


2 2 Duncombe, 1 Will. Rep. 45 2. 


Temp. Lord 
Talbot 196. 


3- Lord Chan. Talby ſaid, he thought it much better to tick to the 
known general rules than to fallow any one particular precedent which 
may be founded on reaſons unknown to us ; fuch a proceeding would con- 
found all property; and then citing the caſe of Lady Laneſboruugh and 
Fox, as of the eft authority to the caſe in point, his Lord/hip ſaid, 

that tho it had nat been in the Houfe of Lords he ſhould have thought 
himſelf bound to go according to the general and tnocun rules of law. 
| Caſes in Eg. Temp · Lord Talhot 26, 7. 
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C A P. LXXXIVL 
Preſentation and; Collation. 
Efendant 4. and others were 


1. 
D ſettlement upon 
J. S. ſhould by writing under band and ſeal nominate, and in default 


truſtees of an advowſon by (a) 


(a) It is a rule 
uruft to profent fel perſon as the beir of hein K. ent 
of a mortgage 


of ſuch nomination, to preſent in their own right, as th 


e 
fit. The church becomes void, and the heir of J. S. U 


months old. The truſtees contend that the i 


is not capable of no- ©8tion is veſted 


ſhould think in fee the lege! 
is about nine right of preſen- 


in the mortga 


minating by ney, ug and that therefore they have (c) a right to 
preſent proprio jure, Fc. Bill was brought by the infant to compel the 


gee; yet t 
will interrupt 


rruſteesto preſent according to his nomination, Nc. Injunction was grant- that preſentati» i# , | Þ 
ed as to defendants to reftrain them frm preſenting without leave of on, and compel ;/ 11 
the court, and an order that the archbiſhop A York (the ordinary) /houl4 — N w Wii | 
net admit, &c. And the queſtion was, whether this order would pre- — — N | 


vent the archbiſhop from collating, whea the fix months for preſentin 
expired, or that there ſhould be a particylar order to reſtrain the arch- 
bithop fromcollating. c. And after i good deal of debate it was agreed 
by Lord Chancellor & om, that the order to prevent atlxi ſion avs 
ſufficient to prevent collation, becauſe ' collation wwas admiſſion, inſtitution, 
and every thing but indudion ; and at law, upon a quare impedit and 
ne admittes, the ordinary cannot colhare or take advantage; and this 
order is in its nature an Engliſh ne admittes. And as to the queſ- 
tion. Whether the biſhi of lapſe 


op in this caſe could take advantage 
or not, Lord Chancellor held clearly that he could not; far as at law 
lapſe was prevented by a ne admittas, fo. when the title is in equity, 
the biſhop 


is equally reftrained and prevented of lapfe by an order not 


mortgagor at 
any time before 
forecloſure itnot 
being any 
— 
the eſtate. Mich. 
7 Geo. 1 Gally 
and Serj. Selby, 
1 Str. 403. 
Con. Rep. 
343. Pl. 173. 
401. 8. P. 
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to admit pending the diſpute in this court. And this was obſerved to (5) Bill to re- 
have happened ſeveral times before in the cafe of mortgagor and mort- deem a perpe- ||| ' "| 
gagee, where the mortgagee having the legal title pretended to. preſent, tual advowſon 
whereas in equity the preſentation ar the right of nomination bene 

to the mortgagor. As to the main point, Lord ;hancellor ſeemed ſtrongly dying, the © 
to incline that the nomination by the infant was good; on law, Mortgagor - |} 
infants of never ſo tender age are to preſent, and theirs, and all other moved, before 
preſentations, are uſually in writing, and cannot be otherwiſe (but) the er.. 
when the infant cannot ſpeak, c. But a difference was endeavoured pang Aon «= 4:01 19 
N f ortgagee N 

| to be put, that here was a might preſent |; 

_ vis. by writing under hand and ſeal, Ac. which muſt ſuppoſe the the nominee | |} |} 
8 who created the truſt did intend the heir to nominate, and of the plaintiff . 
ould exerciſe a diſcretion, and be capable of knowing as well as ex- e Th} 

ecuting a writing, He. Mich, 4 Geo. 2 Arthington and Sir Walter Coper- 25 dere g- 9 
9 er al (d), 4 Vin. Abr. 550. pl. 10. as it was laid 18 
is | f | 355 _ was uſual, eſpe- I | 
cially where the mortgagor will give ſecurity to redeem, or bring the money into court, as was 
now offered. Eaft. 172 3. Robinſon and Jago, in Seas, Bunh. Rep. 30. c Ina marriage ſet- 
tlement there was a power for 4, (who was thereby made tenant for life; to make leales for- 
three lives or twenty-one years. A. makes alcaſe totryſtees for ninety-nine years, if he ſhould; + 
ſo long live, in order for payment of his debts, (Nota, this was not by virtue of the power); and}? 
in the ſame deed he conſtitutes the truſtees his attornies to make Jeales for three lives, or twenty 
one years, purſuant to the power in the ſettlement. A. is outlawed for high treaſon, and the At-“ 
torney General would compel the truſtees to execute this power veſted in them, by making leaſes}] i | 
for twenty one years, or three lives, to ſuch nominees as the crown ſhali appoint; and inſifted}] | 4 
upon it, that this was a power transferrable, and ſince the forfeiture, ought to be executed tor the} | | 
| bunefit of the crown. Price 3nd Rage barous were elearly of opinion, that by making the leaſe o 1 
ninety-nine years, the power was ſuſpended, and 4. Jad nothing Jett in him, but a reverſion du-|| 
ring his life after ninety-fine years, the power of attorney can ſubſiſt no. longer than the, 
power of 4 himſelf, which is gone by the attainder. And Mr. Attorney took nothing by his, 
motion,/befitante Lord Ch. Baron Bury, abſente Mountague. Mich. 1721. The Attorney General anc 
Gradyll V al", in Scac, Bunb, 92. (d, Vid: Tit. I. fant, P. 518. Ca. 3. 171.6 Geo, 2.5, C. fron 
a MS. Rep. = . ö 
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G A P. IXXXIV. 
In what caſes. "> ohibition. 


the court of 

will 
grant 3 | 5 
tion to the admiralty, and in what not. N Benb. Rep. 9. ff. 10. Id. 121. fl. 189. I 247, 
Pi. 319. | : | 
Salk. 672. 1. Cox was libelled. againſt in the Spiritual coure at Exeter for 


the ſame point teaching ſchool without a licence from the biſhop, and on 

argued, but uo motion an order was made to ſhew cauſe why a prohibition ſhould noe 

go, and in the mean time all things to ſtay, which order was from time 

to time continued, and it being now moved to diſcharge the order, lord 

. Wright declared, that he always was, and ſtill is of opinion, that 

the keeping of ſchool is by the old laws of England of eceleſiaſtical 

cognizance ; and therefore diſcharged-the order for a prohibition. But 

being moved, that the libel was for teaching ſchool generally, without 

ſhewing what ſchool, and that the court chriſtian could not have juriſ- 

diction of Writing Schools, Reading Schools, Dancing Schools, &c. which 

his Lord/bip aſſenting to granted a prohibition as to the teaching of all 

ſchools but grammar ſchools, which he thought to be of ecclefraflical 
cognizance. Mich. 1700. Cox's Caſe, 1 Will. Rep. 29. 5 


2. If one be ſued in an inferior court for a matter out of the juriſ- 

diQtion, the defendant may either have a prohibition from one of the 

Common Law Courts out of Weſtminfter-Hall, or in regard this may 

happen in the vacation, when only the Chancery is open, he may move 

that court for a prohibition ; but then it muſt appear by oath, that the 

fact did ariſe out of the juriſdiction, and that the defendant tendered a 

foreign plea, which was refuſed. And if a prohibition has been granted 

out of Chancery improvide, and without theſe circumſtances attending 

it, the court will grant a Super/edeas thereto. But in caſe'ir ſhall happen 

on the face of the declaration, that the matter is out of the juriſdifion 

of the court, then a prohibition will be granted, vi ν¹ oath of having 

oY tendered the foreign plea. And in theſe caſes equity imitates the com- 

(a) Vid Salk. mon law (a); and in a late cafe, which was moved the laſt ſeal after 

$49. And 1 Trinity term, where the court had granted a prohibition to an action 

3 * = 657- brought in the courts at London, upon an affidavit that the matter aroſe 

— 1 B. E. Out of the juriſdiQion, it appearing at another day that the defendant 

F had imparled generally (which admitted the juriſdiction), and ſo could 

not afterwards be allowed to plead a foreign plea, the court granted a 
Superſedeas to the writ of prohibition. Trin. 1718. Anon. ibid. 476. 


Prohibition to 3. A prohibition was granted to flay proceedings in the Spiritual 


ourt for words 


„ contract and retainer, which is triable at law. Trin. 1724. Davies and 


* and rule to V illiams, in Scac'. Bunb. 170. | 
hew cauſe why \ | | 

prohibition ſhould not go was di Hil. 1731. Head u and Winter, in Scac', Bund. 
12. (6) For wherea man has a right to bring an action, it would he hard to ſubject anothet 
d a double proſecution. Per Cur", Eaft. 1727. Vue Bunbs 230. | | go 


? SA 


t 
de Spiritua court for Proctor s fees; for per cur, where there is a remedy at law, the 
Spiritual court ought not to proceed (5), and this caſe depends upon a 
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| Purchaſor. 


(A) Who is deemed a Purchaſor in Equity. 
(B) Purchaſors, in what Caſes favoured in Equity. 

(C) Where a Purchaſor pleads himſelf ſuch for a valuable 
C, ation, Sc. 3 | 
(D) Purchaſers, in what Coſes affefted ;—And here of 
Pu chars without Notice, and of preſum;tive Notice. 

(E) Diſpute, Inter Vendor and Vendee. 


(4) Who is deemed a Furchaſor in Equity. 


wife joins with her huſband in letting in an incumbrance 
on her jointure lands, and barring the eftate-tail, and then 
the uſes to the huſband for life, remainder to the wife for life for 
jointure, remainder to the an of them two in tail, then to the daugh- 
in tail. The huſband died without iſſue male, leaving two daugh- 
p ofthat marriage. Per Lord Keep. Wright, the daughters are not 
rchaſors ſo as to {hut out a judgment crediror of the huſband's, ante= . 
tent to the barring of the eſtate- tail (a). Trin. 1700, Ball and Burn- () His Lordfbip 
Prec. in Chan. 113. 175 obſerved that 
5 5 5 the wife s join 
0 bar her jointure, and letting in the incumbrance, (tho this might have been a good conſi- 
tion) was not expreſſed in the deed to be any conſideration for ſettling the eſtate upon the 
vhters, ſo that the ſame was a voluntary gift of the wife to the huſband, and therefore the 


rhters eſtate muſt be taken to be voluntary, and fo a judgment creditor ought to have the 
tance of this court before them. Lid. 114. f * 


„ 
11% 
= 


. Every leſſee is a purchaſor. Per Lore Chancellor, Mich. 10 Geo. t. 
the caſe of Aſpton and Bretland, ꝙ Mod. og. 


. J. S. ſeiſed in fee, ſettled his eſtate in 1712 to the uſe of himſelf 

life, remainder to B. in tail, but with power of revocation by 

writing atteſted by three witneiſes. In 1715 F. S. by deed, atteſted 

wo witneſſes only, reciting that he was indebted, as in a ſchedule 

exed, conveyed his eſtate to W. R. and . S. and their heirs, in 

to pay his ſaid debts by the profits, mortgage or ſale, and after | 

ment thereof to pav the overplus, and reconvey ſuch part as ſhould be 

id to him the ſaid J. S. or ſuch other perſon, and for ſuch uſes as he 

w writing, figned and ſealed by him, atteſted by two witneſſes, ſhould 

4. J. S. died without iflue, but left B. and C. the daughters of 

liters, his heirs at law. The deed of 1715 was kept private 

after the death of V. S. the ſurviving truſtee, in 1724, and was 

laid before the counſel, who directed that the heir of WY. S. ſhould 

n the legal eſtate to the truftees in the deed of 1712, which was 

. Afterwards in 1726, upon a treaty of marriage between Lord 

mpridge and B. a marriage ſettlement was prepared by rhe ve 
counſe 


counſel as counſel for Lord Fauconbridge, who made a ſettlement on 
B. in conſideration of the great eſtate in land which he was to hay 
with her. The furviving thuſtee in the deed 6f 17 1 2 joined in thi 
marriage ſetilement. C. ht a bill, chiming a moĩety of this eſtate 
of F. F. as coheireſs with B. for that the deed in 1715 was a revocationihe 
of the deed in 1712. Lord Fauconbridge, pleaded that he was a pur 
chaſor under the deed of 1712, without notice of that in 151 5. anc 
that the ſettlement made by him on B. was in contemplation of that 
ſettlement in 1712 ; and that the ſurviving truſtee in that ſettlemen 
was party to the marriage ſettlement ; and that tho' the purchaſe wa ;. 
not of the legal eſtate, hut the truft only, that will make no difference 
according to Miller and Bodington's Cafe, 2 Vern. 599. and that neith, 
will it differ the caſe, tho' there was no actual conveyance; for as t 
truſtees in the deed in 1712 always aQted under that deed for B. th, 
4ruſt ſhall ſubſiſt as to himſelf who is a fair purehaſor, and that he ſha] 
not be affected by conſtructi ve notice to his counſel, as having been 20 
viſed with on theſe two deeds in 17 24; for that it muſt be intended th; 
at the time of the Counſel's being concerned for him, which v 
1726, he had forgot that he had ever ſeen this deed of 1715, there bein 
an interval of two years between Hris firft ſeeing it and his being counſe 
for Lord Fauconbridge. And for theſe reaſons the court held that th 
could not be notice to his Lordſhip. Lord Chief BaronReynolds (bi 
aſſiſted the Lord Chancellor) held, that the Lord Fauconbridge could 
Er a purchaſor of no more than B had, as no actual conveyance was un 
to him. The Maſter of the Rolls faid, that to be a gurcheſor in 
neolion of equity muſt be an aua contra, and a confiderati 
paid, and therefore if at the time of the marriage the deed of 191 
ſtood revoked, the truſtees ſhould be ſeiſed only of a moiety for i 
uſe of B. and conſequently Lord Feucorbridge can. be a purchaſor of 
more. Lord Chancellor decreed a moiety of the eftate, and an acca 
of the rents and profits to C. ſince the death of F. 8. 12 June 17 
Fitzgerald and Lord Fauconbo iuge. Vide Lilly's Prat. Conv, 391 to 4 
and Fitz-Gibb. Rep. 207. | ; | 


) Purchaſers, in what Caſes foveured in Equit, 


For here J. S. 7, J S. bought an eſtate of A. and upon the bargain it was age 


_ man | that a recovery ſhould be ſuffered within three years; and], W=ccut 
ar R his money before the reyovery was ſuffered, took a bondot {nliltin 


bond for repay- That if the recovery was not ſuffered in three years, that then 7. S. net, h 
ment of it, i tie 1 on wo th 
recovery were 5 io Chaſe ( 
not ſuffered in three years time. J. S. reconveying his eſtate; and here the recovery being Wand po 
fered, he hath no pretence by his own agreement to have it repaid, and this court cannot of th b 

him unleſs it ſhould take upon itſelf, where any man had a bad bargain, or was cheated 1 iy i 
title to help him to his money again; and here being no manner of fraud or ſurpriſe in the © pay 10 
if he be not helped by his covenants, he ſhall not be helped in equity; but for the matter of Sd. 0 
conveying, his Leraſbi held, that if J. S. ſhould reconvey ſuch title as he had from thera, "W's the f 
more or leſs, or none at all, yet being a relative reconvey, it wouid have been well enough; be con 
her- the recovery being ſuffered according to the agreement, tho' nothing paſſed by it, be! the ſan 


the patty had well performed his agreement ; and ſo no reconveying or repayment of the "Wl at inte 
to be madę. 4674. In this caſe of Serjeant Maynrd it was faid per Mr. Attorney General | the? 3 F 
\:ems to ve acrnitted) that if a man ſelle another's land, and covenants to diſcharge it of Mo it 
particular in cumbrances, and before the payment of the money other incumbrances are diſcovW's it cor 
this wei prevent any ſuit for the money till all the incumbrances are diſcharged, {bid 2. uried 
thore be no covenants againſt any incumbrances, yet if before payment of the money any are q theniſ el 


v red, ihe party may retain his money till they are cleared, per Mr. Keck, and agreed to fr / 
"..anceilor. But it was faid by Sir Job King, and not denied per cur that thoſe muſt be il 
Lrantes made by the vendor himſelf, or otherwiſe the party cannot detain the money, unleſs! 
9% ©, hats aguinſt. Jeid- 3. C . | 


verſio 
upality 
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wing the ſaid lands ſhould be repaid bis money. A. tenders a recovery, 
« —— 1 ered a third perſon makes a title to the land, and 
zereupon J. S. exhibited his bill to Aave the money repaid. Bur Lord 
ancelby 1aid, he could give no relief. Eaft. 1676. Serjeant Maynard's 
(aſe, 2 Freem. Rep. I, 2. : 

2. Equity will never aſſiſt againſt a purchaſor. April 4, 170). 
iy al Perry and Ryley, Vin. Abr. Lit. Purchaſor, (EH) Ca. 1 F. 


2. 
4 haſor for valuable confideration wit /uut notice ſhall not be 
hopeached, eſpecially where a ſettlement has been ſince made in his 
your. May 14, 1717. Rochford and Nugent, 18 Vin. Abr- 115. 


re 


4 A aides purchaſe before a Mafter in Cheneery for 10,5007. — 1 ; 


ud depoſited 1000. Upon its being prayed, that A. might com- obſerved, that a 
at his purchaſe, he offered to loſe his depoſit, and not w . _—_— — 
Macclesfield C. that A. ſhould loſe his depoſit, and be dif- notice under 


is contract. Mich. 1721. Savile and Savile, 1 Will. Rep. what a general 


2 And P. 746, in a note ſays, that the ſame point was determined deluſion the 


Ind Bulkley. | time ofthis er. 


5. It is a known and eſtabliſhed rule in equity, that from the time (iz. in che 

of the contract the vendor is a truſtee for the vendee till the convey- South-Sea year) 

nee is executed, and if the vendgr ſhould afterwards ſell the ſame when people put 

kads to another, having notice of the precedent contract, equity ſtill umaginary va- 

ners the truſt, * firſt vendee may in ſuch caſe bring his bill _ on einten 

1 * ſecond vendee for a ſpecifick performance. Mich. 10 Geo. i: 

10 Mod. 5 27. 

6.7. 5 was tenant for liſe, remainder to A. his fon in tail, re- 

inder to J. S. in fee of an eſtate computed worth 7ooo!. A. be- 

Ing thirty years of age, in F. S's life-time articled ro ſell the eſtate 

for 33007. to be paid when he ſhould come into poſſeſſion of it, together 

with intereft "7 the ſame from the time of the articles to the time 

wben be ſhould be in poſſeſſion. J. S. dies within two years after the 

wreement made, ſo that the intereſt amounted to little. A. on his 

tming into poſſeſſion compleated his agreement, and now brought his 

ill to be relieved. It was inſiſted for the purchaſor, that there was a 

great difference between defeating an agreement and carrying it into 

execution ; in the one caſe it is aKing a favour, in the other merely 

nliſting on a right. And per Lord Commiſſioners Raymond and Gil- 

let, had the bargain been to have paid down 3 3ool. when he came 

nto the poſſeſſion of the eſtate, this would not have really been a pur- 

Chaſe of the reverſion, but of an eſtate in poſſeſſion, as the payment 

ad poſſeſſion were to be at the ſame time; and in that caſe on account 

of the great over-value would relieve. That had the bargain been to 

pay ſo much down in ready money, it would undoubtedly have been 

good, otherwiſe there is an end of all ſales of reverſions; and that this 

s the ſame as buying the reverſion for preſent money paid, and will 

be conſidered as 10 much money put out at intereſt by himſelf, and 

the ſame as if he had immediately received it and lent it to the vendor 

intereſt, That the intereſt might have run to the value of the eſtate. 

tho? it has happened otherwiſe, which was a chance on both ſides, and 

bit conſiſtent with common ſenſe, that a preſent agreement ſhould be 

ried by future accidents ; they muſt be conſidered as they are in 

themſelves, without any thing intrinſick. That bargains for ſales of 

verſionary eſtates by heirs are never ſet afide but on account of pro- 

ugality,, That nothing of that appears in the preſent caſe, but the 
. F e 


ne little time before in t and Bennet, and Dr. Tenniſon and nation maaat the 
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Purchaſor. 


Yeverſe; for it appears that both the father and the fon were in I 
circumſtances. Eajt. 11 G. 1. 1725. Deus and Brandt, Sele& Coſy 
Chan. 7, 8. | 
7. A bill was brought againſt defendant to have the benefit of a 
cree obtained againſt L. for recovery of a leaſehold eſtate held of 
Dean and Chapter of St. Pauls. Defendant was a purchaſor of | 
eſtate pendente lite from defendant L viz. about three months v 
the bill was filed againſt L. and a Subpana ſerved upon him, aud 
in contempt for not anſwering ; but it was proved that the defen, 
was a purchaſor for the full value, and without any notice of the 
tiff's title, or of the ſuit. And per Lord Chan. King, where there i 
| conveyance made pendente lite, without any valuable conſideration, 
to avoid and elude a decree, tho! it ought to be highly diſcounte 
ard even tho' the alienation be for ever ſo good a conſideration, yu 
made pendente lite, the purchaſe is to be ſet afide, and this in imity 
of the proceedings in a real action at law, where, if the defendant « 
 efter the pendency of the writ, the oy eng in the real ion will 
reach ſuch alienation. But where is a real and fair pu 
without any notice, it is a very hard caſe, eſpecially in a court ofe 
ty, to ſer fach purchaſe afide ; and there being ſome defeQ in pan 
the proof in deraigning the plaincifPs title, his Lord/Gip refuſed toy 
the plaintiff leave to amend or make any new proof after 15 ien 
His Lord ſbip ſaid, it was a difficult matter to ſearch for bills in equ 
or to be able to get notice of them, many of them being, after filed, b 
in the Six Clerk's Deſk, and tho this court will oblige all to take 
tice of its decrees as much as of judgments, eine ae te ” 
to be the ſame reaſon for obliging people to take notice of the filing 
2 dill; ſodiſmiſſed the bill, but without coſts, it being a ſlip in pn 
_ Trin. 1728. Sorrell and Carpenter, 2 Will. Rep. 482. 
8. A. enters into a judgment to B. and C. which is defeazanced tot 
uſe of D. and in the defeaſance A. covenants for himſelf, and his het 


or give any aſſiſtance to affect a purchaſor ; and bid them recover 
5 as they could. O#. 27, 17 30. Harvy and Woodbouſe, Select Caſe 

ban. 80. | | | 
And it muſt 9. If A. contracts for the purchaſe of an eftate, and is nat abſolute ou 
be ſuch a rea- 75 it, nor has it in his power by the ordinary courſe of law or equity ton 
ſonable title as himſelf ſo, tho the vaner offers to make the ſeller a title, yet equity v 
wins Ae not force the buyer to take it, for every ſeller that will have ſuch ret: 
Tic, bargain executed muſt be bord fide a contractor. Mich. 5 Ge. Nrritin 
Tenaring and London, in Scac', M. S. Rep. 
He Lodi. 
ſaid, it isvery 10. J. S. mortgaged his lands for near the value, and owing ot 
proper thata qebrs, he made his will, and thereby deviſed all his real eſtate ro if 


2 ipelag of and B. and their heirs, in truſt to ſell and pay his debts and let 
| — 


to pay to D. the Ceſſuy ue truſt and her heirs; afterwards A. ſelb pai thi 
and the other part deſcending to the heir, he married and had child e 5 ! 
B. one of the truſtees, died ; C. the ſurviving truſtee, makes 4. i"! hav 
conuſor of the judgment, executor ; D. the E que tru ſt. bring rt! 
bill againſt the executors of 4. the heir at law, and the purchaſur, bot © 
relief n not being able to recover at law, the conuſor being made ex" Ca/ 
tor; but no relief. Lord Chan. King ſaid, tho' it be a mere accident a 
flip by the conuſor's being made executor, yet equity will not inter 5 
( 


provedinequity, | 
eſpecially in the | 

_ caſe of a modern will. But this is not abſolutely neceſſary to make out the title, any more than]Wicar 
would be to prove a deed in equity, by which an eſtate is ſettled from the heir at law a 
the anceſtor's death. The will prevents and breaks the deſcent to the heir as much as a de 
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and the reſidue was to go to his brother G. his heir at law, who 
beyond ſea in the ſervice of the Eaſ- India company. After the _— 


of the truſt eſtate and . covenanted to pay intereſt for the pur- be as well prov- 


t money from ſuch a time, and entered on part of the premiſſes. ad 25 thoſe to a 
creditors of the teſtator brought a bill to compel /. to compleat 42 1 


e, that they might be paid their debts. JF. ſaid he believed the indorſement 


the teſtator did duly execute his will, and deviſed the premiſſes / Artefation ) to 
e fold, and admitted the articles, and that he was ready to pro- the will it is 


j in his purchaſe, all proper parties joining. The will was proved 1 Nat 


his court to be duly executed, but the heir who was beyond ſea, , BY | 


made a defendant, yet had not appeared to, or anſwered the bill, vitneſſes, who 
i. tho! he was at 2 willing to purchaſe the premiſſes, and had ſubſcribed their 
ned on good part thereof, yet the other part of this eſtate, on which names in the 
had not entered, being much out of repair, the tenants racked, and Preſence of the 


rents likely to fall, he was now deſirous of being diſcharged from , "hg 


with intereſt according to the articles, and that the truſtees and a title, if a mo- 

ges join in conveyances to him. It ſeems in this caſe to dern deed on 

a a 
and prior to the will, was the greateſt part of che purchaſe *<pended, 8 

» which muſt be kept on foot for the protection of the title. at Eren in 


. ity, wh 
1733, Colton and Wilſon et af, 3 Will. Rep. 190. | Would it be fo 


| in the caſe ofa 
where the ſame to be duly atteſted by three witneſſes, whoſe names are men- 


s the defendant who X „ r the heir was beyond ſea, 
till accepted the title, without inſiſting that the heir ſhould join, or that the will ſhould 
wed againſt the heir; alſo, the defendant admits by his anſwer, that the will was duly ex- 


d reaſon it was decreed ut ſupra. 


1, Where it appears that articles for a purchaſe are unfairly ob- 
d, tho' not to ſuch a degree of unfairneſs as to ſet them aſide, yer, 
un the proſpect of having the articles performed the purchaſor 
is in poſſeſſion) has improved the eſtate, it is reaſonable he 
| have allowance for laſting improvements, provided he deliver 
articles, and account for the profits ; but if he goes to law, he 
not expect it. Per Lord Chan. Talbot, Hil. 1736, Savage and 
, Caſes in Eg. Temp. Lord Talbot 234, 235. 


) Where a Purchaſer pleads hi "et ſuch for a valuable 
Conſideration, Sc. 


N heir exhibited a bill for diſcovery of evidence concerning 
*< lands that were his anceſtor's; defendant ſwore that he was 
haſor of the lands; and the heir demanded a fight of his deeds 
writings. But per Lord Chancelbr, he ſhall not ſee them; for al- 
the heir primd facie hath a legal title, he may go into a court of 
if he pleaſes, but this court will not compel the ſhewing of writings 
ap perſon, unleſs be hath an equitable title, as a mortgagee, Sc. and 
i the difference between a legal and an equitable Eftate. Trin. 1677, 
tn Burlace and Cooke, 2 Freem. Rep. 24. - | 


A bill was preferred for diſcovery of citle and 3 The 
ant, pleads that he was a purchaſer for a valuable conſideration 
notice of che plaintiff's claim, and ſo demurs. The plea 


tor's death, B. alone covenanted by articles with JV. to ſell him to the will may 


purchaſe. King C. decreed I. to pay thereſt of the purchaſe mo- no objection to 


help to the title, that the mortgage made by the which the title 


to have been ſubſcribed in the preſence of the teſtator ? But in the preſent caſe it ap- 
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xd, and by entering upon great part of the eſtate, has himſelf executed the purchaſe ; for 


— — 


———— — 


682 Pircher. 


And fs it wess ruled to be ill, fer Lord Chancellor, becauſe he did not ſes forth; whicl 
was held in particular conſideration ; but if chat had been expreſſed, it had been gg © 
one Snag's Caſe. Mich. 1678, Millard's Caſe, 2 Freem. Rep. 43: 
_ 3. Detendant pleaded himſelf a purchaſor for a valuable conſiders 
tion, but ruled no good plea, in regard he did not plead himſelf ap 
chaſor from ſome of the plaintiffs anceſtors; for a purchaſe from 
ſtranger, without title, was held no po — and therefore the de 
eep. Bridgman, Hil. 1670 
Lord Keep. and Noſeworthy, 2 Freem. Rep. 128.3 Chanc. Rep. 40. H 
Fineh, and all the 1669, S. C. Welſ. Chan. Rep. 1 35. 8. C. 
_—_— pro- 4. A bill was to redeem lands mortgaged in 1694 to the def 
„ *2 dant's grandfather by the plaintiff's father for five hundred years, . 
be void on payment of 126/. and intereſt. The defendant plex, 
that he is a deviſee of thoſe lands under his grandfather's will whe 
in 1692 purchaſed them for a two hundred years term without condii 
on of redemption, and had enjoyed fifteen years quiet poſſeſſion. By 
the court over-ruled the plea, for the defendant's not anſwering fy 
ficiently as to the mortgage; and the plea of the purchaſe nar b 
true, for it may be only a term for years to attend the inheri 
Hil. 12 Geo. 1. Meder and Birt, Gilb. Rep. in Eg. 185. 
5. A purchaſor for a valuable conſideration, without notice, havin 
as good title to equity as any other perſon, this court will never u 
any advantage from him, and conſequently ill not grant a diſcove 
againſt him of the only equity he has to defend himſelf by, which 
he ſhould be obliged to diſcover, the other would immediate 
take advantage of it; and there certainly may be caſes where a pu 
chaſor for a valuable confideration, without notice of an act of bau 
ruptcy, ſhall not be obliged in this court to diſcover any thing, (whe 
ther ineumbrances that he has got in, or any other thing) but all a 
vantages ſhall be left him to defend himſelf by. Suppoſe two purch 
ſors without notice, and the ſecond by chance gets hold of an old ten 
he ſhall defend himſelf thereby againſt the firft, who till is as mut 
a purchaſor for a valuable conſideration, as himſelf ; I do not theref 
think a purchaſor for a valuable conſideration without notice of tl 
bankruptcy, is to be relieved againſt in this court within 21 Fa 
Per Lord Chan. Talhot, H. 17 34. in the caſe of Collet and De G 
and Ward, Caſes in Eq. Temp. Lord Talbot 69. 
(8) Mr. Pigett | 
the conveyancer (D) Purchaſers, in what Caſes alfected (b) ;—and here! 
peruſed a ſettle- rn »hout Nori 5 1 N 
nent, and after- Purchaſors without Notice, and of preſumptive Noti 
wards drew | | 28 | 
another of the ſame lands, but at ſuch a diſtance of time that he had forgot the contents of ih 
former ſettlement ; and upon a plea of a purchaſer without notice on the latter ſettlement, t 
queſtion was, if this notice to Mr. Pigott of a thing he had forgotten was ſufficient to zffe tl 
principal? And upon great conſideration, and upon examining Mr. P:gott in court, it was he 
dy Lord Chan. Xing, aſſiſted by ſeveral of the judges, that it was not; for, when the thing 
flipt out of his memory, he was as if he never had any notice at all of the thing. And 70 
Lord C. in the caſe of the Attorney General and Gorwer, ſaid, no man was obliged to rememi 
a thing for ever; and that this determination was perfectly right (c). MS, Nuten. 
Docketting of a judgment, held by Lord Chan. Talbot not to amount to conſtructive non 
for judgments are infinite (4). MS. Noten. If A. ſells an eſtate, and takes a promifſory u 
for part of the purchaſe money, and then the purchaſor ſells to B. who has notice that 4. 
not received all his purchaſe money, the land in equity is chargeable in the hands of B. with! 
money due on the note. Gibbons and Baddall (e), MS. Nh. Note; notice muſt be denied i 
ſitively and not evaſively. MS. Notes. (c) Sure Term and year. (4) Nuære Top 
and year. | (e Quære Term and year. ä 


Hil. Fac. 
1674, the plea 


(or motion) was 


held good by fendant was ordered to anſwer. Fer 
Seymer 


1. Voluntary articles ſhall never be ſet aſide againſt an abſolu 
| *. pnrchaſor, altho' ſuch purchaſor had notice by being a pM, 

to the articles, But Quære; for there was another point in the - | 
95 | | wall 
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nich might be the foundation of the judgmeme. Jun. 14, 1702, N- 
and Pleydel, 19 Vin. Abr. 11 8. pl. 5. 5 3 

2. A. deviſed freehold lands to his brother B. in truſt for payment 
his debts and legacies, and makes the defendant his executor, and 
es. But the will not being furniſhed with words requiſite for paſſing 
e lands, they deſcended to the heir, who entered. The teſtator 
ing indebred to ſome perſons upon j nts and bonds, and to 
hers upon ſimple contratts, the executor paid off the debts upon judg- 
ents and bonds out of the perſonal eſtate, leaving the debts upon ſim- 
e contract undiſcharged. The heir conveys the lands to the defen- 
it for a valuable confideration. Plaintiff, a ſimple contract creditor, 
chibits his bill for an account of the perſonal eſtate, to be ſatisfied out 

f that, and if the perſonal eftate falls ſhort, then to be ſatisfied out 
fthe real eſtate; making his equity, that defendant had notice of his 
mand before the purchaſe ; and that if the judgment debts and 
ond debts had been anſwered out of the real eftate, which they af- 
ited, then there would have been a fund ſufficient to anſwer 
plinift's demand. Inſiſted for defendant, that the judgment debts | 
ud bond debts are to be ſatisfied before ſimple contracts; and if the 
zecutor had diſcharged the jen yen debts, and left the other un- 


charged, it would have been a ſſevuſtavit in him. As to the no- 
ce, it was denied that there was any. And then the caſe is no 
re than this: A man being indebted, and his debts being of that 
ture as to affect the lands, dies, and leaves lands which deſcend to | 
ke heir ; if the heir doth ſell before an original brought, or bill exhi- 
ted, the valuable purchafor without notice ſhall not be charged; and 
be defendant being executor, doth not alter the caſe. But Lord chan- 
lr ſaid, he thought the purchaſor in the cafe very much affec̃ts it; 
x he could not ſuppoſe him to be ignorant of the plaintiff's equity. 
ere are debts due upon bonds, and perfonal debrs, and the executor 
ah aſſets in his hands to diſeharge the latter, and he hath notice of 
be real eſtate and the incumbrances; he ought to manage ſo, chat: ttie 
onal debts ſnall be diſcharged ; and the heir to take care of the 
bts lien upon the lands. Decreed an account to be taken of the per- 
ml eftate ; and his Lordſbip ſaid, if that prove inſufficient, then the 
eftion will ariſe whether the purchaſor or the executor is liable to 
demand? He ſaid, the caſe was ſtrong in its circumſtances, that 
was a good underſtanding between the heir and the executor ; 
wever ſtri& juſtice requires that the Maſter inquire of the notice. 
the perſonal eſtate proves deficient, he thought ir highly reaſonable 
ſhould anſwer ſo much as was applied to judgment and bond debts; 
d faid, he ſhould ſo decree ; but he found the heir at law was in- 
lent. Trin. 7 Ann. Hunt and Bletroe, MS. Rep. x | 
3. In the caſe of Peach and Winchelfea, Lord Conuper ſeemed to be of ir . 
nion, that in caſe of a covenant ro convey land, the money being 1 
| ; | | paid, and pays his 
= ; | purchaſe money, 
afterwards the vendor acknowleges a judgment or ſtatute to a third perſon, who had no notice, 
tthis judgment ſhall not, in equity, affect the-eſtate, becauſe from the time of the articles, and 


mitted, and affirmed per Lord Chan. Cotuper, Trin. 1715, in the caſe of Finch and Earl of Mu- 
fea, 1 Will. Rep. 278. But articles made for a valuable conſideration, and the money paid, 
Il in equity, bind the land and prevail againſt any judgment creditor, meſne betwixt the arti- 
= and the conveyance; but this muſt be where the conſideration paid is ſomewhat adequate 
Mite thing purchaſed; for, if the money paid is but a ſmall ſum in reſpect of the value of the lan-!, 
ſhall not prevail over a meſne judgment creditor. Per Lord Chan. Cooper, ibid. 282. 
t 2 mortgagee for a valuable conſideration and without notice of ſuch covenant, ſhall hold place againſt 
A copenantee; for, in this caſe, the money is lent upon the title and credit of the land, and at- 
tes upon the land; but it is not ſo in the caſe of a judgment creditor, who (for ought appear) 

it have taken ont execution againſt the perſon, or 2 of the party that gave the judgment ; 
. is only a general ſecutity, and not a ſpecifizk lien upon the land. Said arg and 
"eh, Bid. 279. ; | — 


| 


nent of the money, the vendor would be only a truſtee for the purchaſor. Said arg,, and 


"= —_—_ 
— ——— 


bs — —— 
T5 —— 


— — — — 
= 
: * 


— 


& - ro — — — * = - 
- * — — — S * 
— - 
» = 
Je _ — 
* * 2 * - = - — —— — 
8 — * * - — - - 
- 0 - 
—: —— 
„ © * 
— 
— — — 
7 - - . - 
= - * 
=- 4 * 
= - N 1 = — — — — — ws — — — — — — 4 
— —— — — — 2 _ 
— — — 
a — « 
- - — - 
. — - 
- ——  — — — * * 
* - * — — - J = = = 
* La” r — — - - m_ 
_ — — — —— — — * _ — - 
EY PT 9 . — — — th __ - — __ _ 
— — = 4 — 
— <—_— _ - - — — — 
” 
. 


* ” 
— — 2 
— — — — 
— . 1 — 
= m — *. * 2 
” 


— — 


684 Purchaſer. 


id, = judgment cpaſeſſed to a creditor, between the time of the 
. and the conve „ ſhould not affedt the purchaſor, becauſe i E 
equity the land is eſteemed to be ſold from the time of the covenant. 
Vide 10 Mod. 468. 1 | | 


4. In the caſe of Pagett and Hoſkins, Hil. 1715, a caſe was cited u 5 
decreed by Lord Chan. Cowper, (when he had the ſeals before) where 
an executor being poſſeſſed of a term for years in right of his teſtator, if” 
and being indebted to A. on his own account, ed with his creditor 
= the _ of this term ; and that _—__ d be er out of 
the e money ; and yet upon a bi ht againſt him by the cre. 
3 the xe dey ke was hab allowed — enk his own debe. bu Ml 

vas decreed to pay the money becauſe he purchaſed with full tic; 
that this was a teſtamentary eſtate, and nothing came into the execy. 
tor's hands as an equivalent for it, to make up the Quantum of the tel. 
tator”s aſſets. Prec. in Chan. 434. 1 


Prec. in chan. 5. It was held per Lord Chancellor, that upon the ſtatute of fraud 
478.8. C. ix and perjuries a judgment ſhall have no relation but from the time 
fotidem werdie. the Ge not only as againſt purchaſors of the lands themſelves, by 
=> * N alſo as againſt prior judgments entered in the grand ſeſſions of Mal 
better ſtated (as to which that flatute does not extend 3 and therefore, as objeQed, be 
I think) in an- judgment in the Common Pleas, tho ſubſequent in time to the othe 
ther Ms. Rep. judgments at the Grand Seffons, yet if it might relate to the firſt d 

which 1 cannot of the term, it would take place of the other judgments : But his 
mew come at. ſbip ſaid, that a inan whotruſted his money on a judgment was in ſum 
N ſort a purchaſor of the land, as he might take out execution, and ex 
tend the land itſelf; and therefore if he found no judgment prior, l 
thought his ſecurity good; and that the rule the ſtatute had laid do 
for * ſafety of purchaſors of lands themſelves, was a good rule t 
follow in the pretent caſe, and the relations were not to be favoured! 
a court of equity. But Sir T. Potvis infifted ſtrongly, that the ſtat 
extended only to purchaſors of the lands, and therefore faid, a judy 
ment ſhould have the ſame relation till, as it would have had at con 
mon law, againſt a voluntary ſettlement, or againſt one who came 
the lands by any conveyance without valuable confideration ; and ii 
was not denied by the court; but in the preſent caſe, if the ſubſeque 
judgment in the Common Pleas ſhould have ſuch relation, it would de 
feat real creditors who truſted to the priority of their judgments 
which his Lord/bip thought ought not to be overthrown by a Eton 
law. Mich. 1717, Anon. MS. Rep. | 


1 Purchaſor is not to be affected with a concealed conveyance. Fi 
6, 1719, Buller and Burk, 18 Vin. Abr. 118 fl. 7. 


(a) That no 7. Bill to have a ſatisfaction for a judgment againſt a purchaſor' 

7 3 the equity of redeniption of the land, or to redeem incumbrances, & 

_ pred hk The defendants inſiſt on the Stat. 4 H 5 . M. cap 20 (a). II 

unleſsdocketted. judgment was not docketred till 1721, and the purchaſe was made! 

1718. Inſiſted, that the defendant the purchaſor had notice of th | 
judgment, and an allowance for it in the purchaſe, and that raiſes : 

equity for the plaintiff 2gainſt him. And per Lord Chan. Macc 

field, it is plain the defendant had notice of the judgment, and did 

pay the 1 of the eſtate, and that is a ſtrong preſumption of 

agreement to pay off the judgment; and fince the plaintiff cannot pr 


cet 
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at law againſt the defendant upon the judgment for want of 

E ing &y time, he ought to bo in a court of equity. 
that the defendant pay to the plaintiff the money bona fide 

ne upon the judgment. 9 Geo, 1. 7 bomas and Pledwell, 7 Vin. Abr. 
ng the perſons claiming under a breach of truſt have notice of it, , 4. . 
hen they are ſubject to the ſame trufl ; ſo if the conveyance be volun- ung. 22 
ary, or without a valuable conſideration; but if for a valuable conſi · Tallo 260. 
ration, and without notice, the purchaſor will hold the land dif- Tris. 1232. 
harged, and the truſtees muſt buy and ſettle other lands io the ſame 8. P. in S. C. in 


ſes. Per Cur, Mich. 17 32. in the caſe of Manſel and Manſel, 2 Mell ebe gd 


5.613. to a truſt is pur- 

| | chaſed from the 
tees for a valuable conſideration -+vithout notice, a court of equity cannot effect the purchaſor 
they can the truſtees ; but if ſuch purchaſor had notice, then the truſt goes along with tho 
ate, and the land ſtill continues ſubject to it. | 


g. If after the execution of a conveyance, but before payment of the 

gideration money, the purchaſer has notice that the vendor has no 

je to the lands, this is ſufficient to avoid the purchaſe. Fones and 

ley, Mich» 5 Geo. 2. in Scac', MS. Reg. N . 

10. A church leaſe was agreed by marriage articles to be ſettled up- A purchaſor 
the huſband and wife, and the iſſue of the marriage. The huſband we notice 
erwards ſells it to C. who had no notice of the articles. C. died, and his . | 
ecutors ſold the leaſe to D. evho had notice of the articles, and C. f tice, and there 
xecutors gave D. collateral ſecurity for the better aſſuring his title. The tho the court 
kntiff claimed under the articles, and prayed that D. by reaſon of would not affect 
mtice be had of the articles, might be confidered as a truſtee for him. the _ | 
pleaded his purchaſe, and confeſſed the n2tice, but inſiſted principally a CET 
jon C. purchaſe without natice, whoſe title was now in him. Lord fraud, the = 
abb decreed for D. and ſaid, it would be the ſame tho D. had been dor (who was 
ly a volunteer as Cos executors were, and that D. taking collateral the purchaſor 
curity could not make his caſe the worſe, but if C. had had notice, ae eee 
would be overturned. Hil. 17 35. Lowther and Carleton, caſes in Eg. . 
mp. Lord Talbot 1 87. Prec. in Chan. 51. | | on to the plain» 


| | 7 tiff his vendee, 
bo had ſued for relief. Cited pep Lord Talbot, ibid. 188. as a caſe which he ſaid he remembered. 


11. If in an information for a charity to ſet aſide ſome CONVEYANCES In this caſe of 
tained by defcndant, it was charged, that he had notice of a truft Attorney General 
xd, and that his agents in obtaining ſuch conveyances were members of and Gower et al, 
corporation of Nexwcaftle, and might have recourſe to the records of en Ugung 
TIS . defendant's plea. 
town, whereby they might inform themſelves of this truſt, and rhe 
Wn, y ney mig of a purchaſor 
teſtion aſked was, whether any agent for the defendant had not no- for a valuable 
of the truſt deed at the time of treating for or obtaining ſuck con. conſideration 
ances ? Defendant denied he had any notice, or that his agents were without notice. 
mbers of the corporation, or might have recourſe to the records, or £974 Chancellor 
tion, f then ſaid, if they 
t, as he knew or believed, ſuch agents had any notice of the ſaid had notice 
lt deed at the times they reſpectively treated for ſuch conveyances ; before the deeds 
t becauſe he did not deny that they had notice of the ſame at the were executed 
e they were obtained, this was held to be inſufficient, and the plea that was ſuffici- 
lered to ſtand for an anſwer, with liberty to except as to the notice. ut, tho' they 


Lord Hardwicke, Ajtorney General and Gower et al, Now. 12, 1736. 2 ea _—_ i | 
Rep. | | 6-2 | 


treaty; and he 

| ſaid, as to the 
plied notice, it was the very ſame as expreſs, for the principal by truſting his agent made his 
this own, and became anſwerable for it, for otherwiſe a man who had a mind to get another's 
ate might ſhut his own eyes, and employ another to treat for him who had notice of a to mer 
which would be a mgnifeſt cheat. Tbid- 
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686 | | Pixrebaſor * 
His Honour ſaid, 172. 
that with re- hich 
to the 
chold eſtate . 
fold to . the in 
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entrentedy xecutors, Adminiftrators and ns, chargeable nevertheleſy 
that it de with the payment of all my debts and legacies.” And made G. exe. 
monſtrous to cutor. The teſtator died in 1723 · G. proved the will, and in the 
call ii in fame year fold « freehold eſtate of J. $.'s ro H. and in 1727 ſold an 
= That ther eflate of the teſtators conſiſting of both freehold and leaſehold, u 
= * M. In the ſeveral deeds by which theſe eſtates were conveyed, J. $', 
2 will was recited, and to one of theſe deeds &. a creditor of J. S. wa 
— a 2 ſubſcribing witneſs. Theſe lands were ſold in the neighbourbool 
power to diſf- by outcry. At the time of theſe ſales the creditors, all of them, eithe 
poſe of the lived in the town where 6. lived or within three or four miles of i 
—_— perſo- —— -_ = _ and . 30, _ —— received _ inte 
which indeed, i rly at 5. per cent. from G. who was a ſolvent man till 1) 
— then . bankrupt. In 17 34 the creditorsof F. 8. brougll 
a bill againſt the purchaſors of theſe lands, againſt G. and the allignee 
_ * under his commiſſion, for ſatĩs faction out of the lands ſold by G. Hi 
teen: Fim (for the reaſons in the margin) diſmiſſed the bill with colt 
againſt . the purchaſor of the leaſehold only, there being no manner 
caſes may of pretence for the plaintiffs to come upon that eftate, W. having pur 
require a pur- chaſed it of the executor, who, by law, is the proper perſon intrulte 
chaſor of it to to diſpoſe of the teſtator's perſonal eſtate ; and as to the other defe 
eres tle - dants, without cofts. Eaf. 1740 · Elliott and Merryman, Barnard, þ 
but mls rae Chan. 78. 2 Al. Rep. 41+ pl. 30. 2 Burns Eccl. Lau, 664. 
is ſome 5 | | ; | 
particular truſt or a fraud in the caſe, the fale thereof by an executor muſt ſtand, and the cred 
tors cannot break in upon it; and as to the other ſales that have been made, his Honour obſerve 
that the general rule is, that if à truſt directs that land ſhould be ſold for the payment of debt 
generally, the purchaſor is not bound to ſee the money rightly applied; but if. it be for payment 
certain debts, mentioning in particular to whom theſe debts were owing, the purchaſor is bound i 
| Tee that the money be applied for the payment of thoſe debts. That the preſent caſe does not ia 
within either of theſe ryles, for here the lands ate not given to be ſold for payment of debts, but « 
only charged with ſuch payment. However, the queſtion is, whether that circumſtance makes 
. ? and his Hizovr was of opinion, that it did not. And if ſuch diſtinction was to! 
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made, the conſequence would be, that whenever lands are charged with the payment of debts 2. 
nerally, they can never be diſcharged af that truſt without a ſuit in chancery, which would fairne 
extremely inconvenient. That no inſtances have been produced to ſhew, that in any other eur! 
ſpect the charging lands with the payment of debts differs from direQing them to be ſold ing bir 
uch a purpoſe, and therefore there is no reaſon that there ſhould be a difference eſtabliſhed | 
this relpedk. An objection having been made, that where /ands ere appointed to be ſold for poyn | 
of debts generally, the truſt may be ſaid to be performed as ſoon as thoſe lands are ſold, but thi *. 
where they are only charged for payment of debts, that the truſt is not performed till thoſe debts chure 
diſcharged. His Honour obſerved, that this was the only objection ſeemingly of any weight 251 day te 
this matter, and faid, that ſo far it is true that where lands are charged with payment of anni the ar 

| thoſe lands will he charged in the hands of a purchaſor, becauſe it was the very purpoſe of mal drt 
ing the land a fund for that payment, that it ſhould be a conſtant and ſubſiſting fund; but whe A : ; 
lands are not burthened with ſuch ſubſiſting charge, the purchaſor ought not to be bound to look to th be e 
application of the money, at ſeems to be the true diſtinction. That in this cafe the c boy 
cumſtances of the creditors, their acguigſcence ſo long as 1734, without inſiſting upon any char article 


upon theſe eſtates fo ſold ut ſupre, and the ſolveycy of G. till 1732, and their receiving their i died | 
tereſt regularly of G. till 1730, who could not be ſuppoſed ignorant of the purchaſes made i benefft 
outcry, they living either in the town with, or within three or four miles of G. And S. a ce . 
ditor being a ſubſcribing witneſs to one of the purchaſe deeds, are circumſtances far from ſtrengyl- 
thening the plaintiff's caſe, but rather the ang: That the want of notice on the part of t Rep s 
22 is a conſiderable circumſtance in their favour. It appears indeed that the purchaſ ; 

d notice that there were debts charged upon the eſtate, but it does net appear that they kno being! 
to whom the debts were owing. Brides: Ges being a co-obligor in three bonds, and haun tactior 
giving to another of the obligees his ſingle bond, (which may be well confidered as a ſatisfa0l Ru. 
for that bond), by this it a that the creditors greatly relied upon G. for their payment, ® 
therefore it is not renſorable that they ſhould reſort to. J. S.'s eſtate. 3 | 
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13. A bill which is not n is not ſuch a bill as 
can properly create a Lis pendens, fo as to effekt a or claiming 
under one of the parties after the filing the bill; but a bill which is 
brought to perpetuate teſtimony and to prove a will, is ſuch a ſuit 
herein the proceedings under it when they are rightly carried on 
muſt affeQ thoſe who claim as ors under one of the parties, after 
the fling of the bill. Per Lord Chancellor. Ea 1741. Garth and 
Crawford, Barnard. Rep. in Chan. 454. 2 Ath. Rep. 174. pl. 151. 


(E) Diſputes, Inter Vendor and Vendee. 


1. J S. was poſſeſſed of a term in three ſeveral houſes as execu- 
trix to her huſband, and which were in mortgage at his 

death, and there were likewiſe two ather houſes which the huſband 
had purchaſed for years in his own and in his wife's name, which 
were not in mortgage at his death. After the huſband's death J. S. 
gave out particulars for ſale of all the five houſes. 4. (who was a 
creditor of the huſband) agreed to purchaſe all, and they were con- 
by the name of al the houſes as were in mortgage. J. S. being 
uriſed that the houſes which were in her huſband's name 
and her's were her own by ſurvivorſhip, and were not liable to her 
huſband's debes, or conveyed to A. as not being in mortgage, ſhe re- 
fuſed to let A. have ST tho it appeared in the cauſe ſhe had 
often ſaid ſhe had fold them, as well as the reſt, to 4. and he had paid 
the taxes for them. Upon a bill brought” dy 4. to have the houſes 
conveyed, and to have a further aſſurazice of the others according to 
the covenant, tho the court ſeemed ſatisfied that J. S. had covenanted 
to convey all five to A. and tho' ſhe had ſo done, yet there being no 
agreement in writing as to the two houſes not compriſed in the con- 
reyance, the ſtatute of Frauds and Perjuries ſtood ſo full in the way 
that they could nat decree the conveyance of them; for tho the = 
ticular was in writing, and theſe two bouſes mentioned in it as well as 
the others; and tho' it was proved that that particular was ſhewed to 
4. yet it was not proved to have been ſhewed to him on the purchaſe, 


wr that he purchaſed by it. Mich. 1691. Caſs and Waterhouſe, Prec. 
in Chan. 29. | 1 85 5 | | 


2. Necreed that where articles were not obtained with the ſtricteſt 
furneſs, the conveyance to be ſet aſide, and the purchaſe to ftand as a 
ſecurity for the conſideration money. Feb. 5, 1702, or Feb. 28, 1722. 
bite and Lightburne, 21 Vin. Ar. 541. pl. 5. ” - 


3. J. S. by articles, reciting that he had an eſtate for two lives in a H g. 
. leaſe, covenanted to ae his title to the premiſſes by ſuch a — 107 55 
day to A. as A. or his counſel ſhould adviſe. It happened that after think that if all 
the articles, and before the time of the conveyance, one of the lives the lives had 
dropt. And Lord Keeper decreed, that in regard here was no default 2 before 0 
in the ſellers in making the conveyance, the loſs of the life ought to => GETS 
be born by the purchaſor, in the ſame manger as if the reverſioner had it might wah r 
articled to ſell the reverſion expeQant upon two lives, and one had been another 
lied before the conveyance, the purchaſor ſhould there have had the conſideration, 
W benefit of it; and in each caſe in equity the eſtate is as conveyed from for that the mo- 
be time of the articles ſealed. Mich. 1702. White and Nutt, 1 Will. 07.9908 0 be 

Hs | _ and no eſtate 
being left, there could be no conveyance. The reporter makes a Prere of the reaſon of this diſ- 
wal intion between the loſs of part and of the whole, and refers the reader to the caſe of Caſt and 
tlg ot al, 2 Vern. 280. e e 1 
N ; . 4 


| the true quan- to ſee what additions or difference there is fince the ſurvey was taken, 


688 * Purebaſor- 
Bange. 4. A. agreed with B. for the purchaſe of lands, and to pay fo much 
— per acre for the lands out of leaſe, and ſo much for the lands leaſed. 
* the after the rate of twenty-one years purchaſe, according to the rental: 
ud, and In order to aſcertain the number of acres, defendant produced an old 
makes =_— ſurvey, and according to the number of acres in ſuch ſurvey, the pur. 
2e rithano. chaſe money was paid. The conveyancer being willing to be fully fi- 
ther to give him tisfied in the number of acres that he might inſert the conſideration 
ſo much per money right, ſent to the defendant for this ſurvey, and deſired that he 
acrefor hisland, would fign it, which defendant did. It happened that in this old ſur- 
and enquires of ,., in fome cloſes there was a great deficiency of acres, in others a 
many acres he Breater number than were contained therein; but the laſt not making 
hath ; if the amends for the firſt, this bill was exhibited to refund what was paid 
vendor doth not over and above the number of acres decreed, per Lord Chancelly, 
inform him of that a commiſſion iſſue to meaſure the lands out of leaſe, and the Mafter 


yp no and what acres are in leaſe and what out, and the Mafter to adjuſt the 
occaſion for an number of acres. Trin. 5 Ann. Sir Cloudſley Shovel and Bogan. 

ty in the deed of conveyance, the fraud is the equity. The vendee, in the leaſt, does not apprehend 
but his account is right, and there is no intention in him to cheat. The ſigning of the ſurvey is an 
averment of the quantity, and upon that averment plaintiff proceeds to a purchaſe. 7bid. 


J S. was ietor of four parts in ſeven of the manor of Glaſin. 
B. 3 with C who was — to ſell this manor, or part 70 
and in 1697 he contraQted with him in writing. B. lived eight year 
afterwards, and during that time he was ſeveral times requeſted by c. 
to compleat the bargain, and pay the purchaſe money, but B. raiſed 
objections to the title, and would not proceed further in his purchaſe 
until they were cleared. But it appeared upon the depofitions, that 
thoſe ſcruples were only to ſhuffle off the payment of the money, until, 
by the dropping of ſome lives, his bargain would be bettered. One life 
dropt in C. life, and two fince. The plaintiff, after his father's death, 
in 1706, exhibited his bill for a ſpecifick performance of the bargain, 
but the maſter of the roll diſmiſſed it, with coſts, by reaſon of the de- 
lay. And Green and Green was cited, where a ſpecifick performance 
was denied by reaſon of a much ſhorter delay than this. Mich. 8 Arn. 
Coward and Oding ſale. hu Ste 3 


21 Yin. Abr. 6. A articles with B. for the purchaſe of an eſtate of 180“. per an. 
43. by way of num, for which he was to give thirty-five years purchaſe upon executing 
- note to fl. L. conveyances, but A. diſcovering afterwards that 3ol. per annum of the 


| 8 land were copyhold, refuſed to go on with the purchaſe. A. brought 


EY TNT uu ._u OD me =. 


Philips, Lord his bill for a ſpecifick execution of the articles, and the rather forthat of 
| Chancellor ſaid, B. had paid 50l. in part upon executing the articles. But Lord Chan. fo 
that there was Macclesfield would not decree a ſpecifick execution of this agreement, Ml tit 
05 2 for a it being uneguitable, and a matter proper for a jury to mitigate da- ?* 
„ e mages, but ordered the 50. to be paid back, but without cos. Trin Le 
tract; but if 1721. Sir Harry Hicks and Phillips, Prec. in Chan. 575. vel 
the plaintiff had = 5 bor 
ſued at law upon it, this court would ſet ſuch a contract aſide as to the copybold; and that it was Wa 


a clear caſe, but that he could not determine upon the point of an hard bargain; but upon ihe 
other point, ordered the articles to be delivered up and cancelled, and the money paid down to be 
rapaid. 8. C. cited arg Lucas's Rep. 504. in the caſe of Lewis and Lord Lechmere, ſays, 
that the vendor offered to procure an Infrancbiſement of the copyhold, or make any compenſation 
in the price, and yet the court diſmiſſed the bill, the price being unreaſonable, = 


7 Bi 


"Purchaſer. 


7. Bill for a ſpecifick performance of articles for the purchiſe of 10 Med: 
lands. The caſe was, the plaintiff agreed to fell the manor and land: . 4 C. 
in A. in Kent to the defendant by a particular, wherein the manor and 225 arg 
alties are mentioned, but no value ſet upon them therein. It hap- > to oe 
pened chat the plaintiff had no title to the manor, but had been in caſe of 
poſſeſſion of the royalties ſeveral years, The defendant objected againſt Zewis and 
going on with the purchaſe. And this was a contract at ſcuib ſea price, Lord Lech» 


viz, forty-ſix years purchaſe z and ſecondly, that tho? no value was | 


mere, and 
ſet upon the manor and royalties by the particular, yet they are valuable ſays, Gia 
in themſelves, and was a great inducement to him to purchaſe the 
eſtate z and, therefore, ſince the plaintiff cannot ſtrictly perform his part 
of the agreement by conveying the manor, he ought not to have tlie aid 
of a court of equity to compel the defendant to pay the money, fince 


though the 
decree was 
founded 
upon the 
vendor's 
not being 
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he cannot have the full benefit of the agreement z and for this laſt bie to 
reaſon the bill was diſmiſſed, but without coſts, if the plaintiff would convey a 


deliver up the articles, Per lord, chan. Macclesfield, Hil. 8. Geo. 1. manor ac- 
Sir George Hanger and Eyles, 21 Vin. Abr. 540 pl. 1. | * 


8. A bill for a ſpecifick performance of articles of 30 Avg. 1720 for In this caſe 
the purchaſe of land was brought by the vendor, in which articles was "7 c Aid, 
this proviſo, vis. ded the plaintiff did on or before the 10th COS 
November following lay ſuch an abftrad of the title before wendee*s council as very 

- as they ſbould 1 This agreement was for forty years purchaſe. material, 
The bill was diſmiſſed with coſts, becauſe the title was not laid before becauſe the 

- counſel within the time limited. Per lord chan, Parker, Trin. 8 Geo. price sf 
1. Lewis and lord Lechmere, 10 Mad. 503, 7 — 2 
whence the for the purchaſe was to ariſe, being upon ſaid 10 Nov. 2601. per cent. 
and at the time of the hearing of the cauſe but 92. per cant. And another point was, 
but not determined to ſtand, whether it be conſiſtent with the rules of equity to decree a 
performance in ſpecie of ſo extravagant a bargain as a ſale of land at forty years pur- 
chaſe (a), tho” it ſeems that that influenced the decree. (a) S. P. 
debated iz Dom. Proc, but undetermined, and a decree made upon another | 
FVide Gilb. Rep. in Eg. 155, 156.—— Ken and Stulely, in which laſt caſe it was determined 
in Seac (before it went up to the Houſe of Lords) that they would inſorce a ſpecifick 
performance of ſuch contracts. if the price was reaſonable at the time the contract was 
made, how diſproportionable ſoever after accidents might make it, Arg', 10 Mad. 504. 


9. A covenant to make ſuch a title as vendee's counſel ſhall approve Upon mu- 
of, means no more than that the Plaintiff ſhould make out a good title, —— 2 
for if the counſel diſapprove of a good and clear title, Ci. e. ſuch a — png 

title as a court of law of equity would take to be a good title) yet the de mutual 

vendee will be bound by his bargain. Trin. 8 Geo, 1. in the caſe of remedies, 
Lewis and Lord Lechmere, 10 Mod. 505. 1 


and there- | 
1 2 5 | ER, | fore the ' ö | 
vendor may come into equity for a ſpecifick performance as well as the vendee, and 
lord chan. Parker was of opinion, that t | 
| was not adequate to that of a bill ofequity for a ſpecifick performance. 75id.506, in $, C. 


remedy the vendor had at law upon the articles 


10. If A. buys a houſe, and before the time agreed for payment of 
the ſame, the Houſe is burnt down by caſualty of fire; 4. will not be 
bound to pay for the ſame; and yet the houſe may be built up again. 

Per his honour, Eaft, 1722, in Gaſu Stent _ Baylis, 3 Will. Rep. 220. 
= | 11. A. 
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Ranſom. 


11. A reverſion 
to the beſt purchaſor. B. is reported and confirmed the beſt purchaſor, 
and the order made abſolute 1 Fan. 1724, but the conveyance to B, 
was not executed until 1726, two months before which B. was ordered 
to bring his purchaſe money into the Bank, and about that time the 
life fell in, 6 that the purchaſe proving a beneficial one, it was now 
petitioned that B. ſhould pay intereſt from the 1 Jan. 1724, which was 
the time he was abſolutely confirmed the beſt purchaſor. His Honour 
decreed B. to pay intereſt from ſaid 1 Jan. to the time of his bringing 


the money into the bank, for from that time he was ſure of his title 


and of his purchaſe, tho? the tenant for life had died the next day; 
and the life was wearing from that time, which is equivalent to the tak- 
ing of the profits ; and had B. taken the profits, he muſt certainly have 
d Intereſt alſo, for from the time of the report confirmed the eſtate is 

„ and the party who was to convey it was a truſtee for the purcha- 

ſor, who ought to have the money ready, nor did it appear that B. had 
the money lying dead by him, ſo he ought to have noadvantage of the 
uſe or intereſt thereof, which ſeems to belong to the feller, or to thoſe 
truſts for which the eſtate was to be ſold. FEaff. 1727, Ex parte Man- 
ning, 2 Will. Rep. 410. 3 
12. Where one articles to ſell an eſtate, and brings a bill for an ex. 
ecution of the agreement, tho” at the time of the agreement be can- 
not make a title to the purchaſor, yet it is ſufficient if he is able to do 
ſo when the decree or report is made z and accordingly it is uſual for 
the reporter to mention that if ſuch a third perſon joins, the title will 
be good, for it would be attended with great inconveniences were de- 


cerees todireQ an enquiry whether the contractor to ſell, had, at the time 


2 Will. Rep. 630, 631. i 


: 


| ear, wan 


of entering into ſuch contract, a title; for thus all incumbrances and 
defets would be raked into, Per the Maſter of the Rolls, Trin. 1711, 


ah * * 


Ranſom. 
(A) Ranſom Money of a Ship, how to be raiſed, &c. 


| 12 wa taken by the French; the maſter (having a han in 


her) ranſomed her for 1800. and was taken to France as an 


| hoſtage for this money. And by Lord Chancellor, the ranſom money 


muſt be raiſed out of the profits, notwithſtanding any former mortgage 


ok the ſhip z for if there was a precedent mortgage, what would 


become of that ſecurity, if the ſhip had not been redeemed ? after the 


_ ſhip was redeemed, ſhe performed her intended voyage, and the freight 


money received after redemption was the firſt profits ariſing, and 
out of them the ranſom money is to be ſatisfied. The inſurers always 


25 a part of the ranſom money. Zaſt. 8. Ann. Hope and Winter, MS. 


CAP. 


on an eſtate for life is decreed to be ſold 
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CAP. LXXXVII® door 


Receiver. 


Ea A Receiver to the guardian of an infant, who has his accounts Yide P. Ca. 
allowed him by the guardian, ſhall not be obliged to account 


over again to the infant when he comes of age. Trin. 1720, Clave= 
\ ring's Caſe, Prec. in Chan. | 


2. A. is appointed — by the court of chancery of the rents of 
an eſtate out of which an annuity is payable quarterly to B. B. ac- 
quaints 4 who her banker was, and orders him to lodge the money from 
time to time in her banker*s hands for her uſe. About July A. lodges 
with the banker 350/. in order to be ready at Michaelmas quarter, as 
appeared by his own affidavit z on Michaelmas Day B's banket ſtopped 
payment, arid afterwards became a bankrupt; and now on B's petition 
the queſtion was, on whom the loſs ſhould fall? And lord chan. 
Macclesfield was clear of opinion, that B. ought not to bear the loſs of 


wy part of jt (a). Hil. 1720, Lady Sheft:ſbury's Caſe, MS. Rep. (9) For till 


Day was paſſed B. had no right to demand or receive it; that therefore in the mean time 
the banker was A. s caſhire, and he might, notwithſtanding his having lodged the 
money, have taken it out again before Michaelmas Day was paſſed, even tho' it were on 
| Day itſelf, provided he had it ready the next day to pay B. That conſequent- 
y the banker could have no power to receive it for B. before, becauſe ſhe had no pow- 
er herſelf nor any right to demand it before — Day; that ſhe could not demand 
it, or at leaſt receive it, on A. Day itſelf, becauſe it was one of the days that no 
bankers make any payments whatſoever ; and therefore the lodging the money before 
Z. became intitled to it, ought not to turn to her prejudice, but A. muſt make it 

to her, Bid. Prec. in Chan. 558. S. C. accord', But whether the loſs {ſhould fall on A. him- 
ſelf, or be born out of the eſtate, his Lordſbip ſaid, that would come properly in queſtion 
when A. made up his accounts with the owner of the eſtate on his coming of age, and 


he was inclined to think that A. was not to be anſwerable for the loſs any more than if 
he had been robbed of it. Ibid. 559. | 353 10 


3. A. at the inſtance of all parties concerned, was by the court ap- 
pointed receiver; after in the midſt of vacation, he commits waſte; 
all the parties concerned ſerve him with a paper, diſcharging him from 
being receiver on that account. On motion for attachment for turn- 
mg him out who was appointed receiver by the court, lord chan. King 
lad, tho? the general propoſition may be true, that attachment is to go 
where a perſon appointed receiver by the court is turned out, yet it 
may be otherwiſe when attended with theſe circumſtances z ſo denied 
12 Mich. 12 Geo. 1. 1726, Bell and Spereman, Select Caſes 

4. F. 3? a copyholder in fee, by will charges his lands with pays 
ment of his debts 3 the lands lay in England, but the teftator's heir 
was an infant, and lived in Scotland. The ereditor's bring their bill to 
aye their debts paid out of the copyhold eſtate, to which the heir ap- 
peared, but was in contempt for not anſwering. It was moved, that 
plaintiffs might have the like proceſs againſt the infant as if he were of 
age, or elſe that the court would-appoint a receiver, for that as he en- 
Þyed ſuch eſtate by the protection of the laws of England, ſo the ſame 
ought to be ſubjeC to the laws of England; and if the court ſhould 
dat make ſome order for relief, there would be a failure of juſtice, 
ince defendant being an infant, the proceſs after an attachment was for 
neſſenger to bring up the body * anſwer, which could not be in = | 

K 2 | , 


odr on new {ſuffers recoveries. of both the manors, 3 


caſe, the defendant being in Scotland z but if he were 1 the 


Jer might proceed to a ſequeſtration of the land in queſtion, and 


have a remedy. Lord chan. King ſaid, that the court ought to lend 
ies aſſiſtance to prevent a failure of juſtice, and for want of an anſwer 
(the lands being in England) will ſtop the rents in the tenants hands; 
and direQed, that an anſwer be put in by ſuch a time, or cauſe 3 
why proceſs ſhould not iſſue againſt him, as if he was of full age; 
why receiver ſhould not be appointed. Eaft. 1727. Leg and Tarabull, 


2 Will. Rep. 409. 


- ov 
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„„ 


(a) Fir Eflate or hure may be barred by a Commun 
And here of a Tenant to the Præcipe. 
(B) Is what Caſes Equity will compel an ane * 
a Trufice to join in a Recovery. 
(C) Recovery ſuffered by one deaf and dumb. 
D) Of reverfing 4 Recovery. 


A fine and (A) What Eflate or Intereft may | be barred by a Commun 
mention Recovery; —And here of a - Feel zo the Præcipe. 


ly two mgſſuager, but the deed of uſes mentioned froo affe , by the name of all other th 
1 in D. The deed of uſes ſhall „ 


not the fiue and recovery. 16 Fin. Mir 229. $4. 


„ E QUITY will never afſift to avoid a common \ recovery 

15 

pretence that there 1s no tenant to the Præcipe, eſpecially w 
ſ 7 an heir at common law to bar a voluntary ſettlement, Fe. 

10 Eyton and Eyton, 18 Fin. Abr. 217. pl. 3. 

And his 7 5. ue mY — manors of A. and B. deviſed theſe manom, 4 
on ter debts and le , to C. for life, ſans waſte, and is caſe C. 
coming be. Bou have i 8 Ro to ſuch iſſue male, and his heirs for ever; 
eee. would leave no iſſue bp and af 8 debts, &c. be hay 
Mar. 1718, the manor of A. to D. in fer, and _y B. 4 E. in fee. (. 
e was vouchee, which 
Bill.) held, were to the uſe of him and his heirs. The Houſe of Lords, upon an 
— appeal from lord Cowper's decree, and upon taking the advice of all the 
ance of the fudger, were of opinion, that the remainder, to o D. and E. in default 
judges had of C.'s leaving a ſon, were contingent remainders, and conſequently 
ore re- barred by the recoveries ſuffered by C. Whereupon "they reverſed lord 

folv. d, that Corper”s decree. 1718, Carter and Barnardiſſa, 1 Will. Rep. 505. 


the 
— to D. . aao red by the common reco- 
3. JK 


| verics ſuffered by C. Jbid. 511. 


Sr rr gen Ker 2 


S. W F. EN SEHN TEE t 


Recvery [ Commmon|. 693 


3. 7. S. tenant in tail, (remainder in tail to defendant) made leaſe 9 Md. 
to A. for ninety-nine years, determinable on three lives, with a co- 143. 8. 


yenant that A. ſhould renew, Cc. Aﬀeerwards . S. the , ſaye, 
lands to 7. S. in fee, who aſſigned the 277. He = + being abe! 


determined, J. S. made a new leaſe to 4. purſuant to the covenant in that there 
the firſt leaſe, and then he and F. (the aſſignee of the 
joined in a e of the equity of redemption to D. in order to make 
4 tenant to ipe, and thereupon in 13702 a recovery was ſuſſeted, 

in which J. S. was vouched, and he vouched over the canon Barg had 
vouchee, and ſoon after died without iſſue. Then the defendant (the not, it ought 
remainder man in tail) got this mortgage to be aſſigned to G. in truſt to be 

for himſelf, and brought an ej t on a double demiſe by him and 
ſaid G. and thereupon A. brought a bill to ſtay the proceedings at law. 


Per cur, in this caſe the in fee is a truſtee for the 1 1 
erer 


and bath no relation to the remainder over ; and to fay that the remainder time, viz. 
of a real eftate S all be barred by a recovery ſuffered by a ceſtui que truſt abovetwen- 
A. mp ery is going farther than ever that point has been carried j Tm 
and ſeems to croſs the intention of the ſtatute De Danis, for by that T7 
ſtatute this remainder it weftedz beſides, this was ſuffered by a Another 
Ceflui que Truſt in Tail, wnich is but a particular eſtate, who at that time MS. Rep. 
lud it in his power to have had the legal eftate, by paying off the mortgege, ru, in 
It induces a ftrong ſuſpicion that the defendant, who is the remained. c · 
' man, thought himſelf barred by the recovery when he brought the ejeQ- 
ment, and declared on a double demiſe, the ne made by 5imſeif, and 
the other by mortgagee's aſſignee, which titles cannot ſtand together; for, 
if his remainder is goad, his title under the mertgage-is not, and it is plain 
that A, hath a right to be relieved againſt any right defendant can claim 
under the mortgage; therefore, as to that a perpetual injunction was de- 
creed for A. but as to defendant's title under the remainder, a trial was 
directed, and after the trial an injunQtion was ordered 'till the hearing 
2 cauſe, Eaft, 11 Geo. 1. Webber and the Earl of Montratb, MS, 
* Articles on marriage to ſettle lands on the huſband and wife for N this 
their lives, remainder to the firſt, Sc. ſon of the marriage, remainder «cf. Gated 
to the heirs: male of the body of the huſband by any wife, remainder more fully, 
to the heirs of the body of the huſband by the firſt wife, remainder to F. Ca. 
the huſband in fee, with proviſions for the daughters of the firſt marriage, 
if no ſon. The huſband has one daughter by the firſt wife, ſuffers a 
recovery, and marries a ſecond wite, and takes notice of the firſt mar- 
rige articles in his ſecond marriage ſettlement. The daughter by the 
rſt marriage barred this recovery. Trin. 1729. Powell and Price et al 
et econt', in Scac*, 2 Will. Rep. 535 5 


5. J. S. deviſed all his lande to 4, and his heirs, to the uſe of C. tis frgpip 


and his heirs, in truſt to pay debts, and then in truſt for B. and the heirs took notice 
togetber. 


that it had been ſaid, that a legal and an equitable intereſt cannot be incorporated 
but his lordſbip ſaid, that objection could not affect this caſe; for tho' the legal and 
2 eftates cannot be incorporated together, yet F. S. has not limited an equitable 2 
airit, and then the 5 ate, but has at firſt given the whole fee; that it happens indeed 
that the laſt part of the equitable interef may be conſidered as merged, by coming to one and the ſame 
Ferſon, obo had the whole legal eftate in bim; but that it would be bard, that by coming to A. 
altho not abſolutely, (for the beir, upon the condition broken, might have taken the whole 
equitable intereft out of him) that this ſhould gat er their incorporation, and therefore his 
lordſbip thought it an equitable eftate in A. as well as that which was in B. and conſequently that 
B. and her huſband had a power to bar it. bid. 


#bis work, for two other queſtions that aroſe upon this caſe, 


if 


14. 


Vide p. 215. Ca. IIs and 393» Ca. 2. 
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Recovery [Common]. 


of her body (late plaintiff*s wife), remainder 0 A. and bis right heirs, 
upon condition that he marry B. and gave A. his perſonal eftate, in 
ant for B. until ſhe ſhould attain twenty-one, and made 4. executor, 
And thendied. B. refaſed to marry A. and married C. and afterwards at 
[694] her age of twenty-one, He and her huſband made a bargain and ſale to 


D. in order to ſuffer a recovery, in which be and ber huſband were 


youched, and the »ſes thereof were declared to the iſſue of the marriage, 
remainder o her own right heirs, The condition of the deviſe of the 
remainder in fee to A. is diſpenſed with by the lady's refuſal z but then 
that remainder is well barred by the recovery ſuffered by B. and her 
huſband, Hil. ꝙ Geo, 2. Sir Jobs Robinſon and Comyns, Caſes in Eq. 
Temp. Talbot 164. i; 
6. It having been ſaid, that a femze tenant in tail and ber huſband 
cannot make a tenant to the Præcipe without a fine, Lord Chancellor ſaid, 
that whatever may be the caſe, where an buſband is merely ſe:ſed in right 
of his wiſe, was not neceſſary in the principal caſe for him to determine, 
becauſe in bis caſe the huſband by his intermarrigge, and having iſſue, 
is become intitled to an cats by the curteſy, and therefore be alone 
qwithout bis wife's jci ning, might make a good tenant to the Precipe 
Hil. 9 Gee. 2. in the caſe of Sir Fobn Robinſon and Comyns, Caſes in Eq. 
Temp. Lord Talbot 167. CC | 
7. The bargain and ſale, whereby the tenant to the Precip: was 
made, was not inrolled *till the recovery completed, Lord chan. 
Tualbor aid, as to that, if the lord Habarbòs opinion, as cited from Godbela's 
report, had been law, ſome judicial authority would certainly have 
followed it. If there be no inrollment, then the bargain and ſale are 
void, but if there be an inrollment within fix months, Sh it is good by 
relation. Hil. 9 Geo. 2. Sir Jabn Rabinſon and Comyns, ibid. 
This 5 8. By the act of the 14 Geo, 2. c. 20. it is enacted, That all common 
5 Pro. tecoveries, ſuffered or to be ſuffered, without conveying the freehold 
| vided that veſted in truſtees, or others claiming under them, in order to make a 
nothing in tenant to the Præcipe, ſhall be valid and effectual. . 
this act ſhall make valid any common recovery, unleſs ſuch as are intitled to the firſt eſtate 


for life, or other greater eſtate, (in caſe there be no ſuch eſtate for life in being, in reverſion or 


remainder, next after the expiration of ſuch leaſes) have or ſhall lawfully convey, or join in 
conveying an eſtate for life, at leaſt to the'tenant to that Precipe And that nothi g therein 


contained ſhall prejudice the eſtate of any leſſees, or perſons claiming under them. And it is 


thereby further enacted, That where any perſon, c. hath or have purchaſed, or ſhall pur- 
chaſe, for a valuable conſideration, any eſtate or eſtates in lands, c. whereof a recovery is 
or was neceſſary to be ſuffered in order to complete tlie title, ſuch perſon, c. and all claimin 
under him, having been in poſſeſſion of the purchaſed eſtate or eſtates from the time of ſuc 
| Purchaſe, ſhall and may after the end of twenty years from the time of ſuch purchafe, pro- 
duce in evidence the deed or deeds, ws a tenant to the writ or writs of entry or other 
ſorits for fuffering a common recovery, and declaring the uſes thereof, and the deed or deeds 
he produced (the execution thereof being duly proved) ſhall in all :ourts of law and equity 
be deemed as good evidence for ſuch purchaſor ani purchaſors, and thoſe chiming under him, 
her or them, that ſuch recovery or recoveries was or were duly ſuffered and perfected accord- 
ingto the purport of ſuch deed or deeds, in caſe no record can be found of ſuch recovery or 
recoveries, or the ſame ſhould appear not to be regularly entered or recorded. Provided, 
That the perſon or perſons making ſuch deed or deeds as aforeſaid, and declaring the uſes of 
common recovery, had a ſufficient eſtate, and power to make à tenant to ſuch writ or writs 
as aforeſaid, and to ſuffer ſuch common recovery or recoveries That from and after the 
commencement of this act, every recovery already ſuffered, or hereafter to be ſuffered, ſhall 
be deemed good and valid to all intents and ſes, notwithſtanding the fine, or deed or 
| deeds making the tenant to ſuch writ, ſhould be levied or executed after the time of the judg- 
ment given in ſuch recovery, and the award of the writ of ſeiſin as afcreſaidprovided the, 
ſame appear to be levied or executed before the end of the term, great ſeſſion, ſeſſion or aſſizes 
in which ſuch recovery was ſuffered, and the perſons joiniug in ſuch recovery had a ſufficiect 
eſtate and power to ſulicr the ſame as aforeſaid, : | SENS 


9. On 


CERFREFSHEEE 


Recovery [Common], 


9. On a trial at bar, wherein the validity of two common recoveries 
in 1714 and 1721 came in queſtion, it was ruled by the court, that 
though at ſuch a diſtance of time tenants to the Præcipe ſhall be pre- 
ſumed, where no deed appears; yet in this caſe, it appearing that there 
were deeds inrolled for that purpoſe, wherein proper parties did nat join, 
and the uſes were declared to have been warranted by ſuch deeds 3 
the court could not preſume there were any others, and ſo directed the a 
jury to find againſt the recoveries, which they did accordingly. ER. 
20 Geo. 2. Niem on the demiſe of the Larl 1 Portſmnuh et al” and the 


B) In what Caſes ty will compell an Infant Heir 
* of a in a Recovery. — 16950 


I, N the marriage of J. S. who was the eldeſt ſon of A. the 


; family eſtate was ſet:led upon A. for nine!y-nine years, if be His lordfoip 
ſhould ſo long ti 1 1 bf Zander . fas, Kdt 
ma 


K 
infant beir, F. S. and B. his ſon brought a bill againſt the infant heir, ſtand out, 


the good of the family, he did not ſee but fuch truſtee might lawfully 22 and 
join, and referred it to the maſter to ſtate whether this was for the good n aking a 


yithout a recovery; and it now coming on upon the er's report, of the mi. 

is lordſbip decreed that the truſtee join in a recovery, and making a 
new ſettlement, and that the maſter direct a proper conveyance, in which tended ſet- 
the truſtee ſhould join. Trin. 1719. Wjnnington and Foley, 1 Will, tlement B. 
Rep. 536. | | „ wv de but 


| 5 | tenant for 
life inſtead of tenant in tail, ſo that it is a means of preſerving the eſtate longer in the family ; 


alſo J. $.'s wife dead, there is an end of the contingent remainders by that marriage; and 


as to 2 remainders by another marriage, no remainder not in Ef: * to de ſo much 
nut erefore 


as this remainder in tail, which is actually veſted in B. the ſon. decreed 


ut ſupra After the decree pronounced, it was inſiſted that the heir of the truſtee, tho' an in- 


fant, was yet a truſtee within the 7 An, 19. and therefore it was prayed that the infant truſtee 
good, unleſs reverſedduring his infancy ; but his Lordſtip ſaid - 


might leyy a fine, which muſt bz 
he did not know how he could direct the Judges to take a fine from an infant, but let ths Mafter 


flire& a proper conveyance {a} bid. 53 Ja, See this reſolution affirmed by the 
Lord Chan. Xing in the caſe of Townſend and Latuton. 2 Will. Rep. 


(C) Recovery ſuffered by one deaf and dumb. 


i. A MAN deaf and dumb ſuffers a common recovery of intailed But had he 


Lands, aſſiſted by his uncle, and then ſettles the ſame to cer- been aſſiſted 
tain uſes. Upon the circumſtances of the caſe it appeared he had done 4 E 
relation that was not intereſted, equity would not have relieved him in ſo reaſonable an act 
as this appeared to be. Hi. 


nothing 


and not join 


» for by : 


e NOW in- 
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Rector. 
nothing but what in copſcience he ought z he being under theſe 
circumſtances, Lord Chaxceller ſaid, he ought to be taken care of in 
equity ; and it appearing that the uncle was concerned in point of in- 
Fry 4 ſettlement was ſet aſide, Trin.) Ann. Ferres and Ferres, 


** 


=- tssel 0) Of rever/ing a Common Recovery. 


= » .. 


TAT. 23 Eks.c. 3./. 2. no fine, 


„ fo. falſe Latin, taſure, interlining, miſentering of a warrant of attorney, 
—— of any proclamation, — or not return of the ſheriff, or 
mall ge. any other want. of form in words, and not in ſubſtance. 

Str. 2185 2. Stat. 10 1 /, M. c. 3. f. 14. no fine, recovery, or judg- 


ment ſhall be teverſed for ertor, unleſs writ of error be brought within 


- 1 5 | 5 
Thea& 3. Stat. 14 Geo, 2. every common recovery already ſuffered, or here. 


Dee after to be ſuffered, ſhall, after the expiration of from the 
vided aj- time of the ſuffering thereof, be deemed and valid to all intents 


chat and purpoſes, if it appears upon the face of ſuch recovery that there 
this aRt . NN and if ne rites jk in ſuch recovery 


—— a ſufficient eſtate and power to ſuffer the ſame, notwithſtanding the 


© deed or deeds for making the tenant to ſuch writ, ſhould be loſt or not 
ſuch com» àPPEAr. 3 3 ä 

mon recovery heretofore ſuffered valid and effectual in law, which hath been avoided by any 
lawful a& or means, or which ſhall hereafter be avoided by entry duly made on or before the 
a6th of Fan. 1740, or by judgment or decree had or dbtained by ſome action or ſuit at law 


or in equity, commenced or to be commenced on or before the ſaid 16th of January, and 


roſecuted with due diligence, but every ſuch common recovery ſhall remain and be of ſuch 


. force and effect only 2s the ſame would have been if this act had never been made. Pro- 
_ vided, That nothing in this act contained ſhall be conſtrued to prejudice or affect any I 
of law, which may ariſe upon common recoveries, not ed or intended to be remedied 


by this act, but all ſuch common recoveries ſhall remain and be of ſuch force and effect only, 
as the ſame would have been if this act had never been made. | 8 


CAP. LXXXIX, © 
- Rector. 
| (A) Relieved ogainft the Fraud of his Predeceſſor- 


1. the recter of St. Giles in the Fields, applied to Chancery 
to enable him to grant a building leaſe of an houſe veſted in 
truſtees, for the benefit of the rector and bis ſucceſſers for ever. A. in 
his bill ſuggeſted the ruinous condition, of the houſe, and that no 
body would undertake to rebuild it, but on having a leaſe for a long 
tern, and prayed that it might be inquired under what rents and cove- 
nants it was proper to have ſuch leaſe granted. The court ſent it to a 
maſter, who reported that the parties propoſed to lett a leaſe for ſixty- 


proclamation upon fines, or 
22 8 common recovery, ſhall be reverſable by writ of error, for 


CESS ERFITESETESERERAETY 


Inqui, 
ſhoul, 
rather 
done, 
differ 
not þ 
chooſ 
Gyles 


one years, and to improve the rent from 16/, to 201. and that the 
houſe was ruinous, and that it would be for the benefit of A. to have 
ſuch a leaſe made with proper covenants ; which the court ordered 
accordingly, and a leaſe was granted ; and it a by the evidence :F 
that 4 had taken a fine of Goof, of the leſſee, but nothing of this ap- [697 
—putr-r3 the leaſe, A. died, B. his immediate ſucceſſor, brought a 
ill againſt A. s executor and the legatee, either to avoid the leaſe, an 
obtained by fraud upon the court, and on a contract injurious to the 
ſucceſſor z or to have the Gool. with intereſt from the reQor's death, 
for B. s benefit, And lord chan. Talhot would not ſet aſide the leaſe, 
fying that the leſſee in taking it looked no farther back than to the 
decree 3 he ſaw the power that A. had, and it does —_— 
had a great bargain, the repairs having been and the rather 
, 3 


becauſe he had ſold part; but as to the late 
he had no doubt but that the 600“. ought to de conſidered as a part 

the truſt from which it flowed, and ought to be repaid to J. with in- 
tereft at 4/. per cent. from the death of 4, And fo decreed the Goo. 
v be laid out in a purchaſe for B. and his ſucceſſors, and till then 
to be laid out on ſecurity in truſtees Names, and A.“ executors to pa 
coſts out of his aſſets z but as againſt the leſſee he diſmiſſed the A 
with coſts. Tris. 1736. Galley and Baker, Caſes Eq. Temp. Lord 


Talbot 1 99. 


| Reference. 


© (A) Reference to a Maſter in Chancery. 


l. 4 contracting with B. to compile an abridgment of the hiſtory df 2 Ah. R. 
* the pleas of the crown, the queſtion was, whether the book ſo 144. 8. C. 
compiled was an abridgment of the pleas of the crown, or whether it + P · 
was the ſame book ſhortened, and made leſs? And Lord Chancellor 
Hardwicke ſaid, he did not ſee what other method he could take to 
determine the preſent queſtion, than by direQing an inquiry before the 
maſter, to ſee'whether the book was a fair abridgment, or only a 
colourable one 3 and in order that the maffer may better determine it, his 
brd/bip ſaid, he ought to direct that the maſter ſhould be attended by 
two perſons ſkilled in the profeſſion of the law to aſſiſt him, and that 
direQions of this ſort have been made in mathematical and algebraical 
inquiries, But his /ord/bip ſaid, he ſhould chuſe that two perſons 
ſhould be agreed upon by conſent of both parties to attend the maſter, 
rather than that the court ſhould appoint them; which being afterwards 
done, his lerdſbip faid, that the beſt way was to leave all inatters in 
difference to the arbitration of thoſe two counſel, and if they ſhould 
not be able to make an award, that then they ſhould have liberty to 
Chooſe an umpire z accordingly the ſame was agreed to, Hil. 1740. 
2. 98990 


Refunding. | 


Ath. Rep, 2. J. S. gaye a bond to B. his attorney, reciting, that, . JPberea; B. 
3 8. * 8 r/o ſerviceable 10 him in ſeveral cauſes, . full continues 10 be ſo, 
EY © 2nd the ſaid J. S. being thoroughly ſenſible of the ſervices and fawurs, 

'090| % the Joid |. 8. Ball ove is id B. a legacy of 1000]. then the 

" * obligation to be vad, otherwiſe to flapd in full force.” F. S. died, but 
leaving no legacy to B. he brought an action upon that bond againſt J. 
$.'s executrix, and obtained judgment. The executrix = a bill to 
be relieved againſt this hond. Lord chan. Hardiwicke, at the hearing, 
decreed that the bond could not be relieved againſt j but afterwar 
upon . . ebearing, his lord/bip reverſed his former decree, and di 

that the maſter ſee what the ſervices were which B. did for J. S. and 
what he ought to be allowed for them, and whether B. ought to have 

any allowance made him for any extraordinary ſervices which he did. 

The bond to ftand as a ſecurity for the whole that is due. Eft. 1741, 
| Walmeſly and Broth, Barnard Rep. in Chan, 475 to 483. 


c AP. XC, 
Refunding. 


N. / . was indebted to B. in 400. by mortgage. Afterwards J. 8. 
2 s a „died without iſſue, leaving his two ſiſters C. and D. his heirs at 
* tho? law. C. died, leaving an infant ſon (a plaintiff ) and by will deviſed her 
this might moiety of the eſtate to two truſtees in fee, in truſt to join with O. to 
be an hard raiſe by ſale, mortgage, Sc. of ſo much of the eſtate as was neceſſary, 
caſe, yet if monies ſufficient for payment of J. S. s debts. On a bill brought hy 
—_— J. S. 's creditors to have a ſale for payment of their debts, the maftrr 
. right reported 706, due on B. a mortgage, and B. s executor received the 
to be repaid ſame of the truſtees, Afterwards it appeared by a copy of an account 
their money under B's hand, that 35 3/, 13s. 1d. had been paid by J. S, in his life, 
which they time, Upon this the truſtees and ceftuy que truft (the infant ſon of C) 
N brought a bill to be relieved againſt this over- payment. B. 's executor 
ee pleaded all the former proceedings, and inſiſted that before any notice 
this right of the overpayment he had paid away this 700“. in debts of B. His 
could not Honaur decreed the executor to repay the ſurplus, and the executor to be at 
be over- | berty to ſue ſuch creditors as thro? miſtake he had paid, to make them 
theown bY refund. And on appeal lord Coxwper affirmed this decree, Trin. 1717. 
_— tor's app: Holo et aÞ and Ray, 1 Will. Rep. 35 5. oo no ol 
ing the money in any manner he ſhould think fit, any more than if an executar at law ſhould 
recover 2 debt, and pay the teſtator's debts with it, and afterwards this judgment is reverſed 
in Error, the executor muſt reſtore the money to the plaintiff in Error, and his N 
it away in debts of his teſtator will not excuſe him from paying it hack. And ſo of a decree 
which is afterwards reverſed on an appeal, Secus if the defendant had delayed the — 
willingly ſtood by whilſt the executor paid away his money to the teſtator's creditors, for 
dus would be drawing the executor into a ſnare» TOON ed Of. 2) 


Rehearing. Vide Hearing and Rehearing, P. 490, 
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Releaſe. 


1 A N orphan cannot releaſe her cuſtomary ſhare, it being amere future 214. $94- 
9 A right z nor can the buſhand do it. Per lord chan. Macclegſield. Famed | we 
But whether ſuch releaſe would amount to a compoſition or agreement it is a bar. 
ip bar of her future right, or be a compounding for her cuſtomary ſbare, Fer lord eh. 
was not determined. Vide Prec. in Chan. 45 . Macclesfield, 


re him a receipti 2225 


in ful 
iohiſte 
lieved 
hanour, — 


eclated he was not ſatisfied that A. had a 8 
might formerly have been _ — — 


account, Mich, 1724. Lord tenant in- 
Lucy and Watts, Select Caſes in Chun. 1. j 2 ho was 
2 a ; 33 0 

to give any account previous to the receipt, becanſe his vouchers might be loſt, and not — e- 
ſerved on account of the receipt; ſo that de might be made to ſuiter, not thro any default 
of his own, but by relying on the receipt. But there being great teaſon to believe the re- 
ceipt inſiſted on was obtained either thro fraud, or by miſtake, and that the tenant had not 
— my was due to the time of the receipt, account was ordered to be taken previous to 
ihe receipt, and to pay coſts, Aid. ;g . 


NM 


CAP, 


i er. ww þ 


Remainder. 


(A) Remaiader by whom, and to whom, and when good, 
 &c.—Arnd here of contingent Remainders” 


on 
16 
an 


(B) Remainder barred by a Recovery. 5 

(C) Diſpute between a Remainder Man and the Guardian N e 

F Tenant in Tail, 5 : lay 

(A) Remainder by whom, and to whom, and when good, 
Kc. — And here of contingent Remainders. — 

Pre.in 1, T S. ſeiſed in fee of Bl kacre, by ind of 1677 covenants to i ** 
Gi, 217 - Jery « fine thereof to C. 4 B. and their heir to the . ti ** 
De and bhimfelf for life, and after, to ſuch uſes as he ſhould by any deed or Jum 
8. writing under his hand and ſea] executed, &c, during his natural life, — 


c _ direct and appoint 3 and for evan? (hereof, in truſt for bim and his beirn. 
== before A fine was levied, and J. S. afterwards intermarrying with M. by 
| — whom he had iſſue R. and J. S. being ſeiſed in right of M. of 


Cowper, WWhiteacre in fee, they, by leale and releaſe and fine, conveyed theſe 


. 1716, in the caſe of Stonbope and Thacker, who ordered an ejectment to be brought, 
and on a ſpecial finding of the matter, the _ to be argued and determined at law, (it 
being merely a point of law) and his lardſeip laid he thought it a very nice point. 7bid. 438, 
one having an eſtate for three lives deviſed it to A. for life, remainder to her iſſue male, 
remainder to B. remainder to F. good (4 and tho' A. by leaſe, or by leaſe and releaſe, may bat 
the heirs of her body, as claiming under her, yet ſhe cannot by an act bar the limitation 
over to B. (b) in regard there can be no recovery ſuffered thereof, it being only an eſtate for 
| Hives (c). Talbor C. Eaft. 1734. Low and Burrow, 3 Will. Rep. 262, 265. A. being 
ſeifed in fee, deviſes a houſe with the appurtenances to his ſon B, (after the death of his wiſe) 
| for lte, remainder to his firſt and every other ſon in tail male, and for default of ſuch iſſue to 
his grandſon C. and to D. his grandaughter, qually be divided, and to the beirs of thit 
 Peſpefive bodies, and for default of ſuch iſſue to bis grandaughter E. in fee, and dies ſeiſed · 4. 
wiſe, B. his ſon and hi: wife, and D. randaughter, are alſo dead. B. left no iſſue mil, 
and D. died without iſſue; C, the grandſon is living, and E. married Jarvis (the leſſor), 
 whotlaimed a moiety in her right. The general queſtion was, In whom the mozety deviſed 
to D. veſted at her death without. iſſue, whether in C. the grandſon, the other deviſee in tal, 
or in E. the grandaughte r under her remainder in fee? Or in other words, Whether an 
croſs remain :ers are created by this will? And per tot cur, No croſs remainders can ariſe 
upon this will, but D.'s moiety goes over to her ſiſter E. Judgment for the plaintiff. This 
was on a ſpecial verdict in ejectment for the moiety of a houſe on the demiſe of E. the grand: 
daughter and her huſband. Ef. Geo. 2. Comber or Cumber and Hill, 2 Str. 969.——— 
| was to M. for life, remainder to the uſe of all and every the child and children, both 
male and female, born and to be born of the body of ſaid M. equally to be divided between 
them, and of the heirs of their reſpefive bodies lawfully to be begotten; and for want of 
fach heirs, the remainder over to another 8 and her iſſue, in the ſame words. Fei 
that no croſs remainders can ariſe upon this Mich. 8 Geo. 2. Williams and Browne, in J 
F. 2 Str. 996. 2 Barnard B. R. 231. See Andr. 13%. (a) Vide p. 394. © 
this work. (5) Q. tamen. Vide dube of Grafton v. Hanmer, 3 Will. Rep. 266. (E). 
() So determined in Woafteneys v. Choppel, decreed by the lord keeper Harcourt, 24. Mort 
2 and affirmed afterwards in the Houſe of Lords. 3 Will. Rep. 265. (M). Fearne cot 
Rem. 30. 1 1 . 


land 


Remainder. 


lands to truſtees and their heirs, in truſt 0 te uſe of J. S. for life, 
then to M. for life, remainder to R. the ſon in tail male, remainder to the 
right heirs of the ſurvl vor of the ſaid J. S. and M. for ever. Afterwards 


on the marriage of R. with N. by leaſe and releaſe of q and 10 Fuly 


17698, made between J. S. M. and R. of the firſt part, J. B. daughter 


att, 40 the uſe of J. S. and 
be ſurvivor of them, remainder to R. for ninety-nine years, if be 75 


— — 


and heir of B. the ſurviving truſtee in the deed o 1677 of the ſecond 
| xt 


ſaid V. of the third part, and others of the fourth and fifth parts, 

in conſideration of a marriage between R. and M. and of 4000l. portion, 
and other conſiderations, J. S. M. and R. convey Blackacre and White- 
acre and other lands to truſtees and their heirs, to the uſes following, 
viz. as to part, to the uſe of J. S. for ninety-nine years, if he ſhould ſo 
live, remainder t truſtees to preſerve contingent remainders, re- 
mainder 1 M. for life, remainder to R. for ninety-nine years, if he ſbould 
lang live, remainder to truſtees to ſupport, &c. And as to the other 
bis wife, for their lives, and the ah þ 
» 


&c remainder to truſtees and their beirs, to ſupport, &c. remainder as to 


the other part 40 R. in poſſeſſion for ninety-nine years, if, &c. remainder 


to truſtees and their heirs, to ſupport, &c. remainder t N. for life for ber 
| —_— remainder of the be p 


as the ſeveral eflates before limited 
ſhould reſpectively determine, to the firſt ſon of the bedy of N. to be begotten, 
and of the heirs male of the body of ſuch firft ſon lawfully iſſung, 
and ſo to the ſecond and other ſons in like manner, remainder to the beirs 
male of R. remainder t the right heirs of J. S. for ever. J. S. cove- 


mats that he and M. would levy a fine of the ſaid lands to theſe uſes, 


and A. B. the daughter of the ſurviving truſtee by the directions of 


FJ. . grants, releaſes and conveys, and he ratifies and confirms all the 
| lands by the deed of 1677 limited to C. and B. and their heirs, to 


the uſe of J. S. for ninety-nine years, if, &c. remainder to aliens, 
Sc. with other remainders over, to the right heirs of F. S. for ever. 
A fine was levied, and the marriage took effect, and R. and V. had 
iſſue JF. a ſon, and S. a daughter z then M. dies and then R. dies. 


Then. J. S. by will deviſes all his manors, lands, tenements and heredi- 


[701] 


taments, in poſſeſſion, reverſion, remainder or expectancy whatſoever to 


truſtees and their heirs, in truſt by fale or mortgage to raiſe money to 
pay his debts and legacies. F. S. dies, then V. the grandſon dies 


without iſſue, leaving S. On a bill brought by the creditors and legatees 


of J. S. againſt his executrix, and YN, and S. her daughters the truſ- 


tees in the will of J. S. and others, to have a ſatisfaction of their 
debts, Sc. NV. ſets out the indentures of 1698, and inſiſted in behalf 


of S. her daughter, that the remainder of all that was thereby limited 


to]. S. for ninety-nine years, with remainder 10 his right heirs, veſted 
in S. her daughter as heir to /. her brother, as a contingent remainder 
by purchaſe, and ſo not ſubject to F. &'s diſpoſal by will. And 
whether they were, and how many, and which of them were ſa ſub- 


jet, was the only queſtion? And firſt, as to the lands limited 1 J. S. 


for life, with the Jaft remainder thereof to his cwn right heirs, there 
was little or no queſtion made of it, but that it was the old reverſion 


in fee in bin, and conſequently liable to be diſpiſed of as he thought fit z 


but as to the other lands limited to him for ninety-nine years, with ſuch 
remainder to his own right heirs, there were very ſolemn arguments how 
far he had a power over it z and that was divided into three points, 
Firſt, whether if theſe lands not compriſed in the deed of 1677, and 
Whereef hs was ſeiſed in poſſe ion at the time of the marriage ſettlement 


upon 


Remainder. 


wper R. the ſon, the remainder to bis right heirs ſhould be looked upon to 
be the od reverfion, and ſo under his 2 of deviſing? Secondly, 
whether if the lands compriſed in the deed of 1677, the remainder 10 
bis own right heirs, (hould be looked upon to be void and the ca 
reverſion veſted in himſelf; and ſo paſs by his will? Thirdly, whether 
if the remainder n the right heirs of the ſurviver of F. S. and M. his 
wife, was capable of being ſettled to the uſes therein limited ? And if 


fo, whether the remainder t the right heirs of F. S. was ſo veſted in 


by will 47 hit old reverſion undiſpeſed of 3 and ſaid t 
| con 
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not alter his 


2g. 2 


him as to be ſubject to his will? And after great debate, Lord Keeper 
ordered a caſe to be ſtated on theſe ſeveral points out of the deeds, and 
then he would conſider of them, and give his opinion; and if it were 
neceſſary, would defire the aſſiſtance of ſome of the judges in it; but 
inclined pretty ſtrongly that F. S. had power to 12 all theſe lands 

ey might argue to 
trary from ſun riſing to ſun ſetting, but he thought they would 
opinion, Mich. 9 Ann. Cure and Howard, Gilb. Rep. in 


2. A. ſeiſed in fee, deviſes to B. his executors and adminiſt raters, fix 
99 Years, in truſt ſor himſelf and M. bis wife, for their lives, and the 

of fag ſurvive z and after the death of the ſurvivor, in truſt fc 
the heirs of their two bodies 3 and in default of ſuch iſſue, then in truſt 


for the heirs of the body of A. and in default of ſuch iſſue, in truſt for the 


heirs of the ſurvivor of the huſband and wife. They have iſſue C. 


a ſon, A. dies, Afterwards C. dies, living M. an infant, and without 


iſſue. M. adminiſters to J. and C. and aſſigns the term to R. Bis 
henour (on conſideration of this caſe) decreed the title to belong to R. 


the aſſignee of the wife, and that this term ſhould not be attendant on 


Fide p. Ca. 


the inheritance z for that 4. who raiſed this term, and had power to 
ſever it from the inheritance, ſhewed his intention ſo to do, by limiting 
the truſt to the ſurvivor of him and his wife, and the heirs of the ſurvivor; 
which, tho” it was a woid limitation, yet ſufficed to ſhew his intention 
to ſever ſuch term from the reverſion. Trin. 1717. Hayter and Red, 1 
A „„ 8 5 
3. A. ſettles lands 10 the uſe of himſelf for ninety-nine years, if be þ 
long live, remainder to truſtees and their heirs, during his life, &. 


remainder 70 the heirs of his body, remainder o himſelf in fee, Per lon 


le) ſettlement 4. 
in the ori- 


ginal. 


chan. Cœwper, this is plainly a contingent remainder, being limited to the 
heirs of the body of A, who can have no heir during his life; for nemo eſ 
heres viventis; and that the meaning of the limitation is to carry the 
ſettlement as far as may be, and beyond the limitation to the firſt ſon, 
Mich. 1717. Elſe and Oſborn, 1 Will. Rep. 387, 388. 

| * F. deviſes his freehold eſtate to truſtees and their heirs, in 
truſt to convey the premiſſes to A. his ſon for life, remainder 7o truſtees, 


is preſerve, &c. remainder 10 his firſt, &c. ſon in tail male ſucceſſi vel, 


remainder 10 his four daughters in tail general, as tenants in common; 
and if A. /bould die without iſſue, then he deviſed that the premiſes 


| ſhould be ſettled in fourths, wiz. one fourth to B. in fee, another fourth 


to C. in fee, another fourth to D. in fee, and the remaining fourth to 
E. in fee; and in caſe all or any of the ſaid four remainder perſon? 
ſhould'be dead at the time when by virtue of the ſaid ſettlement (a) 
his eſtate was to devolve upon them, then the fourth part to which the 
perſon ſo dead ſhou'd have been intitled to, if living, ſhould be con- 
veyed to the reſpective heirs of the 18 ſo dead. B. C. D. and E. 
were ſiſters of 4. Afte rwards E. died, living 4. without * 


Remainder. 


han. Parker decreed, that the remainder in fee of E's fourth part does 
eſt in her brother as her heir ; for ſhe having a deviſe of the fourth 
art to her in fee, the words ditecting a conveyance to be made in 
aſe of het —_— her heir 555 no more than der ws pe been 
thetwiſe implied. & expreſſio cor? que tacite inſunt mibil operatur, 
Hil. 1719. Blackborn and Eagley, 1 Will. Rep. 600, 606. 2 Vern. 
S. C. : | 
" J. S. poſſeſſed of a thouſand years term, deviſed it to truſtees, in His lordſeip 
truſt for bis Fin T. fer ſo many years of the term as he ſhould live, and laid, that 
after his death, in truſt for the iſſue male T. lawfully begatten, for ſo 1. due 
many years of the ſame as ſuch iſſue ſhould live ; and when the iſſue male {703 
of T. ſhould happen to be extinct, then in ttuſt for bis ſecond ſon B. for 2 —1 
life, remainder in truſt for the iſſue male of B. for ſo many years of the term ;, this caſe 
us ſuch iſſue ſpculd live; the eldeft to be preferted before the y-ungeſt 3 Fin, 
and after. the death of B. and from the time his iſſue male ſhould happen to Wer | 
be extind?, then the premi ſſes to deſcend and con/inue in the iſſue male of the T. took an 
ume and family of the Clares, (which was the teſtatot's name) which _— 
ſould be next of kin, for all the reſidue the term 3 and made faid 7. only ? 
ſue executor and reſiduary legatee. J. S. died ; then T. died ſons $ccond!y, 
ifue. Lord chan. Talbot decreed this term belonged to 7. as being the Whether, 
refiduary legatee of J. S. his father, and from him to the plaintiff, if he took 
who was 7 8 executor, Eaft. 1734. Clare and Clare, Caſes in Eq. — 
Temp, Lord Talbot 21. | 5 ö ſubſequent | 
accident of his dying without ifſue male, or rather his never having had any iſſue male, would 
kt in the limiattion to B. the ſecond fon? As to N of opinion, that T. 
took but an eſtate for life, and dſtiuguiſhed this cafe from that of King and Malling. 
which was in caſe of a freebold, which may and muſt deſcend to the iſſue; but in rhe 
principal caſe it is only of a leaſehold, which, without @ particular provifion, ſhall 
zver deſcend, but muſt go in a courſe of adminiſtration; and here it is expreſsy limitted to T. for 
life, and ſhall not be enlarged by any ſubſequent words, eſpecially when in the limitation to 
J. he explains what he meant by the gift to the iſſue in the firſt! part; for, there he gives 
it [to the firſt and every other ſon, and the beirs male of their bodies(a);] fo it is plain that he 
intended that ovary or tobe born of T. ſhould tale; and vhen the limitations to B. 2vas too remote, and 
cannot take effect. Secondly, That the ſubſequent accident of T's dying without iſſue will 
not better the caſe. bid. 25, 26. | (a) Note; The words incloſed in [] do not appear 


i the fate of the caſe . | 
6, A. deviles all his freehold, copybold and leaſehold, and all his real 
und perſenal eſtate, not before deviſed, to three truſtees, their heirs, exe- 
mtors and aſſigns, in truit 0 pay his ſon B. 27 l. quarterly; and if he ſbould 
tove any ebild or children, be gives the refidue of the rents, &c. 7 the ſaid 
ft eftate during B.'s life for the education and benefit of ſuch child er 
hldren 3 and after B's deceaſe, he gives a moiety of the truſt eflate 10 
wh child and children as B. ſhould leave, their reſpective heirs, executors 
ad affigns; and gives the other moiety to tbe child and children of C. 
bis prandjen, and every ether child and children of S. his daughter, their 
burt, &c. And if B. die ſans iſſue, he gives the firſt moiety to C. 
ad other child and children of S. and their heirs, &c, and directs an 
annual payment to ſuch wife as B. ſhould marry, A. died, B. married, 
id had ifſue a ſon and daughter, and died. Afterwards C. married, 
d had iſſue D. a daughter, and died. The limitation to the 
aughter of C. is well ſupported by the eſtate in the truſtees ; or, if 
it, is good as an executory deviſe z and the profits, Sc. ſhall go to 


de children of B. Mich. 1735. Chapman and Bliſſet, Ce ſes in Eg. 
emp, Lord Talbot 145. * | 
4 (B) Remainder 


{a} Stat. 24 (B) Remainder barred by a Recovery (a). 


tr . 
= 24. Ne tenant in tail of any fee-farm rents ſhall be enabled by this a@ to bar the remain. 


ders, nor ſhall have greater power over the ſaid rents than he had before, 


S. ſeiſed in fee of the manors of 4. and B. (after debts and legs. 
cies paid) deviſes theſe manors to C. for life ſans waſte, and it C 
ſhall have ifſue male, then to ſuch iſſue male and his heirs for ever; 
and if C. ſhould die without iſſue male, then after C.“s death he deviſed 
the manor of C. to D. in fee, and the manor of B. te E. in fee. C 
ſuffers a recovery of theſe manors ; and upon an appeal to the Houſe of 
Lords, with the advice of all the judges, it was held, that the remain. 
der to D. in default of C. s leaving a ſon, was a contingent remainder, 
and conſequently barred by the recovery ſuffered by C. 22 May 151 
in Dom. Nec. Mich. 1718. in the caſe of Copper and Barnardifton et ul, 


r Will Rep. 503, 509. 


[104] (C) Diſpute between a Remainder Man and the Guard =: 
of Tenant in Tail 1 = 
erl. J. te 
nion was, _ 


Lap 14" 4 
for wr Feuer 72 we and ſem 
a court 0 | 
4 privity, and in that ſpace did fell timber 2 the value of 500 
of bonour or Gogol. in an improper ſeaſon of the year, and in a waſteful manne 
1 the ii erder 10 encreaſe ber ſon's perſonal eflate, which was divided at | 
infant being th between ber and her daughter, as next of kin by the ſtatute of d 
tenant in 27 a Ape gs a 
tail, had a tinctions. The bill was brought by plaintiff as next in remainde 
right to the againſt the mother and her daughter, to have an account and ſatis 
timber tion for the money raiſed by the ſale of this timber, upon the fon 
growing fraud, that the mother felled this timber without the privity and a 
22 - ſent of her ſon, in 2 to the remainder man and his inheritac 
and when King C. diſmiſſed the bill quoad hoc. July 8, 1727. Savil and Sn 
ſevered 11 Vin. Abr. 154. pl. 76. VVV 

from the ſoil it became a chattel intereſt in him, and conſequently would go to his repreſen 
tives; and the felling the timber without his order or direction, makes no alteration in 
2 be it done by a fort fegſer ot treſpaſſer, or by tenant in tail himſelf, the law is the iu 


CAP. XCIV. 
Rent. 


| (A) Rent apportioned in Point of Time (a). 4 
pariſh leaſed his tithes at a rent 8 Michaelmas, and died in September ; and the 
court decreed an apportionment. Mzrelcy and Webber b), in Scac', MS. notes. 80 where 
A. leaſcd tithes for the live of B. and C. and B. died one day before half a year's rent became 


due; on a demurrer to a bill againſt the executor for this rent, the court ordered defendant 
to anſwer, and teſerved the merits to the hearing. Talbot and Salmon {c ), MS. notes. 


{a) A par- 
a 


„ Brere term and year, 


{c) DPuere term and year. 
And with 


1. T S. tenantfor life, remainder in tail to his ſem B. C. a judgment 
7 ®* creditor of 2 S. extended the land, and leaſed to D. rendring —_ 


2 J. S. died the 10 Mar. 1710, and O. continued in that D.'s 
poſſeſſion till the Lady Day following. B. the tenant in tail claimed = 1 
the rent from Chriftaras to Lady Day, for that D. by his holding over 0 

lbewed his election to continue tenant at will to B. and that this would emed his 


de no hardſhip on O. ſince he qught to = his rent to ſome perſon 3 continue at 


and C. could have no pretence to the Lady Day's rent ; and though the old rent: 

in this caſe J. S. died 6 March, the reaſou had been the ſame if he this, the 
dad died the day after Chriſtmas. Day, But lord chan, Cooper held court ſaid, 
that this was caſus omiſſus out of, the remedial ftatutes relating to rent, ware ed 
| and that the law does not apportion rent into point of time (a); and from that 
| did not know that equity ever did it: That this is an accident which time, and 
the judgment creditor might have guarded agiinſt by reſerving the rent not from 
weekly, ſo that it is his fault, r ber Stfics à gift in law to the te- the end of 
nant; anger that as to the profits 5 the end of the laſt quarter Pe 
| tothe death of , S, D. ſhould pay ppthing,z but for the profits from 2... 
the death of BY 8 D. was to account 2 B. Hil. 1717. Jenner This, = : 
and Morgan, 1 Will. Rep. 392. 15 | 
The act of the 11. Geo 2 cap. 19. ect. 15. has altered the law as to the apportioning of rent 
in point of tima, for thereby it is enaRed, that here any tenant for life ſball die before or on the 
day on wobich any rent was or made pay#bis upon any demiſe or leaſe, which of any lands, &c. 
which determined on the death of ſuch tenant for life, the executors or adminiſtraters of ſuch tenant for 
life ball and ty in an afion on the caſe recover of and from ſuch undertenant or undertenants of ſuch 
lands, &c. if ſuch tenant for life dit on the day on which the ſame was made payable, the whole; or if 
before ſuch day, thes a preportion of ſach rent according to the time ſuch tenant for life lived of the laſt 
51 , or the time in which the old rent was growing due, making all juſt allowances, 
» ago 


1 f. 29% l. 10 Rep. 128. 


(Vide Tit. 


* 
2 * 
— 


Apportionment, P. 82. and Contribution and 


"7 —_ 


CAP. 


C AP. XCV. 


Note; | | = 

Where Report. 
p X 

referred to the maſter” to make his report thereupon we will compel the witneſſes although 

. they are ſtrangers) to attend by rule, as they do in the common p Bund, mh 


1 (A) Report made by a Maſter in Chancery. 


Kr of A REPORT made by a maſter in Chancery is as a judgment of 
the court of ; 


the court. Per lord chan. Parker, Trin. 1720. in the caſe of 
Brown and Barkham, 1 15 


bad theren ; but the regiſter ſaying; that it was fufficient if 
ings had thereupon, tho this were net done within after ing, 
King agreed to thi ing, that this was the ſpirit : oß the order, though the 

4 4 | | ice being 2 I 


hundred reports aſide if 


— 
. 
* 


Th 


FF 
ET 


f 
e 
a 
| 


4 
= 
8 


be 

made the ſame report Wan filed: - a. 1728. * 

Ses Corpany and Ward, 3 Will. Rep. 51 . I 15 f 
2 5 2. It is n uſual to confirm reports of receiver's accounts. Per bis 
| Henry Mich; 1734. is e Couper und E. Cru, 2 n Rep 


1 
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: E Reverfion; Tar 


His Lordbip I. Cary being ſeiſcd/irr fee makes ſettlement w the uſe of bie 
the Point ſel far life, remainder to Sir George Cary for life, remainder 
that was in 70 Fei to preſerve, &C; remainder is the ff, &c. fan of Sir George 


the caſe of Cary in tail male, remainder 1e William Cary for life, with like remain- 
— 28 > ger to his firſt, &c, ſons in tail male, remainder N. Cary for life, 
3 Mod. does remainder to bis firſt, &c. ſorts in tail male, remainder t Dr, Cary infee. 
not ſeem Dr. Cary dies, and on his death the remainder to Sir George comes 
applicable into poſſeſſion, and the remainder (a) in fee deſcended on Sir George, 
to this caſe, ho being ſeiſed of an eſtate for life, with remainder to his fit, &c. 


for that was ons in rail male, with like remainders to William and N. Cory and 


a Bond by being alſo ſeiſed of the rewerfion in fee which deſcended to him as heir 
the father | 9 1 
. againſt che ſecond ſon as heir to che father; fon in that aRion the ſecond ſon was charged as 
immediate heir to the father; and in this caſe it appears that the father had ſettled lands 
on himſelf for life, remainder to his firſt fon in tail, remainder to himſelf in fee. The fa- 
ther dies. The eſtate comes to the firſt ſon, who dies, leaving a ſon and then the fon dies, 
and on his death the lands deſcended to the ſecond fon as heir te the father, BW ens 
= 7 * 


 Reverſion; 


ft Dr. „ Confeſſes a judgment, and dies; and then the eſtate was not 
limited * Cary 2 5 eg, and the reverſion in fee deſcends ; yah 
to bim; be bad two ſons , they die, and ſo the reverſion in fee comes into 3 
naſſeſſon. And the queſtion was, Whether this reverſian, when it the eſtate 
came into poſſeſſion, was liable to the judgment confeſſed by Sir George of the 
Cary? And lord chan. Hardwiche was of opinion, that it was liable to father, and 
ſuch judgment, becauſe it was the eftate f inheritance of Sir z liable to 
and as it was ſo ſubjed to the intermediate eſtates for life, it was in him — ; 
liable to be granted, or charged, or incumbered by him as he thought queſtion 
fitz and as he might have granted or charged this reverſion, (0 be might was, if the 
have granted à leaſe for one thouſand years out of it if he had pleaſed, plaintiff in 
und which would have taken effect out of the reverſion in fee 3 and if it hug action 
had come to William Cary, he could not have claimed ſuch reverſion, 

but ſubſequent to that leaſe ; and as be might have done ſo, in like the de- 
manner might he have charged by judgment or ſtatute, Dec. 1740. fendant 
Giffard and Barber, 4 Fin, Abr. 452. pl. 17. as imme - 


diate heir 
to his father, and whether he ought not to have 


him as heir to the nephew, 
wi have themed his pedigree for that purpoſe? Mr. Juſtice Giles Eyre held that he was not. 
> - | - in 
ale fad, that it was noe doubted but that the reverſion in fee which took place in 


charged it | 
which was not denied by the other juſtices, ſo that it could not 
he had made a leaſe for years out of the reverſion, and ſuch reverſion 
that it muſt have been ſubject to that leaſe ; the ſtati 

ti inci i not be liable to the bond 


i as 
t you charge the tertenant of the eſtate that was in the perſon that 
the judment, but not ſo by thi: bond, unleſs the lands came as aſſets by deſ- 
cent to the very heir of Sir George Cary is will not be liable to the inconveniencies as 


were by me at firſt a for if either of the perſons that took an eſtate tail had ſuf- 
fered a common recovery, there would have. been an end of the reverſion in fee. Where 
there is a tenant in tail with reverſion to him in fee, and this reverſion deſcends to the de- 
ſendants, they muſt take it liable to the judgment or ſtatute, or recognizance of any of their 
anceſtors in whom the eſtate at any time was; and therefore his loruſbip was of opinion, that 
this reverſion is liable to the judgment. As to a Fine that was mentioned, as it was not pro» 
duced, his — ſaid he could not give any determination upon it; but ſaid that it ſeemed 
to operate no otherwiſe than as a grant of the reverſion, which being ſubſequent to the lien 
that was on it by this judgment, and the plaintiffs filing their bill in 1726, which was but 


S cotch Peer. 1 


g UEEN Anne by letters patent, dated about two ur after thi diff 
union of England and Scotland, created the then he of Dueenſ- ot in 
berry, then a Scorch peer, to be an Engliſh peer. In purſuance of this caſe 
this patent, the duke was ſummoned to parliament, where he took his — on. 
— 3 reſolved by the 3 — ſex duke of 
x re 20 s 1711) tha 
hegour, granted to any peer of Gree? Fritain who w. da peer of Scotland 1 3 c 


two years after {ach fine, the ſame is no bar to the plaintiffs, 7bid. {a} Remainder in 
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- Srivener , 


Union, feat, and continued to Ge and vote in two ſucceſſive parliaments, no 


mend. objection being made to ſuch his right at any time during his life 
* 1 The duke died during the infancy of the preſent duke, ho coming 
Parliament, to age petitioned the king to cauſe a writ of ſummons to be iſſued 
Did. 583. to him for his coming and voting in parliament, This was re. 
ferred by the king to the Houfe of Lords, who after having heard 
counſel and upon debate the majority of the peers were againſt allowing 

the preſent duke the privilege of ſitting in their houſe. Mich. 1919. 

= Duke of Queenſberry and Dover's Caſe, in Dom. Proc*, 1 Will, Rep, 


SGcrivener. 


+ Putifithad , T g. depoſited 3ool, in & a ſcrivener's hands. 4. placed the fame 
5 = J * out at 8 upon à mortgage of houſes, and took the 
conſtruc= in J. S. 's name, which mortgage after proved defective. . S. for man 
tion of the years receiyed the intereſt, but it did not appear by the proofs that J. 9. 
law, with- did ever aſſeni io this mor{gage or that he did give A. a general autherity 
. out 22 G82 40 diſpoſe of it at intereſt as be thought ſit, neither did it appear that be had 
Pro ar laid any refirainit upon &. not to diſpoſe of it without bis probation Lord 
approbation Chancellor ſaid it was a caſe of great conſequenee, and fo he would conſi- 
of J. 8. der of it before he would deliver any opinion. And it afterwards appear- 
there 4. ing by the proofs that . S. had by his agents received intereſt for ſeveral 
oo years, and in the receipis had talen notice of the principal being in mortgage 
| the loſace on the ſaid: ſecurity, Lord Chancellor was of opinion that J. S. ought 
cording to to fuftain the loſsz and reverſed a decree made by his Banur cont.” Hi. 
| the rules of 1679. Clarke and Perrier, 2 Freem. Rep. 88. 
common law in caſe of Bailment {a ), as I Inft. 89. and his Lordſbip cited Exod. c. 22. that the 
Tevitical Law was ſo. bid. 49. Note; This caſe reſted merely upon the conſtruction of law, 
which is, Whether a Scrivener diſpoſing of 1 in his hands upon bad 
ſecurity ſhall be anſwerable for it, there being no proof of any fraud or colluſion in the fcrive- 
ner? Or, Whether the owner of the money ſhould ſtand to the loſs of it? bid. 48. 
3 As if I deliver goods to another to keep, and he loſe them by any accident, the loſs ſhall 
upon him, unleſs he qualifiech the conſtruction of law, by ſaying that he will keep them 2 
his own, and then the if it be involuntary, falleth upon me. | 
[708] 2. A bond was taken for 1400/. in the name of L. a ſerivener. I 
' His Honey truſt for F. S. IL. having occaſion for money, without the privity of 
Laid, itis a J. S. borrows it of B. and affigns this bond for ſecurity ; B. having n 
ſtanding notice of the truſt, and there being nothing of the truſt appearing by 
— 2 the bond, the queſtion was, Which of them ſhould have the benefit of 
3 eri the bond? It was agreed, that if it bad been 4 mortgage, and it had 
vener with been affigred to B. without netice of the truft, that B. ſhould have had 
my bond, it, becauſe there @ legal eftate had been veſted in him without notice; 
and the but this caſe, as was inſiſted, differed from that, becauſe &y the afſign- 
obligor pay nent of @ bend nothing paſſes into a law but an equitable right, which is 
— nFFFͤ oF 1. A 


take up Ude bond, that 1 ſhall have no remedy igainſt the obligor ; but if the obliger 
compounds with the ſerivenes for leſs than his due, it is an evidence of fraud, and then it 
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Serluener. 


rebutted By the prior equity in J. 8. And ſo lit was ſaid it was held in may be the 
the caſe of Sir Edward Abney by the Lord Chancellor, But his Soner obiger 


was of opinion in this caſe, that B. ſhould have it; but Abney's caſe 
being cited to he in the very point, he deſired to ſee that caſe before he 
25 d give any opinion. Ea. 1697. Penn and Brown et af, 2 Freem. 

214. | 


4 


3. A. having 1000. out at intereſt, defired it might be paid in o 


J. S. and that he would get her a ſecurity for it, Accordingly the mo- 
ney was paid in to J. S. and he, without any farther diretions from 
A. or without acquainting ber at all of the matter, lent it out on a 
mortgage made by B. to C. for ſecuring 250/. which afterwards was 
increaſed to 1 1007, and was by him _—_ to D. for ſecuring that 
ſumz and the aſſignment was taken in the name of A. and ſhe had 
ſome of the title deeds delivered to ber, and received 
tereſt from B. but it fell out that the ſecurity was pre-incumbered, and 
vould not anſwer the money. 4. brought her bill to have the money 
made good to her either by J. Ss executors or by D. who had the 
ſecurity before upon a re-aſſignment z and had long before brought a 
bill againſt B. to have the redemption forecloſed, and a decree had 
been obtained for ſale of the eſtate, and H. had been allowed the beſt 
puchaſor for 600. Whereupon D. arreſted B. upon his bond, who, 
to procure his enlargement, paid D. Gool. and there remained due to 
D. at the time of his aſſignment only 64 3/. for principal, intereſt, and 
colts, and yet the aſſignment is made in conſide ration of 1000], men- 
tioned to be paid to him, and he received the 1000l. which was a fraud 
in him, and he concealed all theſe matters from J. S. and aſſigned this 
233 2 good ſecurity, Lord keep. Wright ſaid, he did not think that 
eithet J. S. or D. had done altogether what in natural juſtice they ought 
to have done, yet that there was no ſufficient foundation to charge ei- 
ther of them in equity. Diſmiſſed the bill, but without coſts, Hil. 
1700. Luke and Bridges and Chrifty, MS. Rep. Decree affirmed in 

Dem. Proc*. bid. Vide 3 P. Nut. 277. „ 
could not be 
Bd. 149. ON 5 
4. M. having 4700}. per antum granted to her and her heirs by king 
Charles the ſecond but of the exciſe or cuſtoms, and wanting to borrow 
money, B. procured the ſame of C. a ſcrivener, who was employed 
to lend out money for the executors of D. and gave him 100/. for 
procuration ; the ſecurity given for it was out of this 4700/. per annum, 
a proportion whereof was ſet apart to be yearly apptied towards this 
debt till the whole principal and intereſt was diſcharged. C. had 
received 29001. for the uſe of the executors, and gave his receipts 
accordingly, and had accounted to the executors for about 1700/. but 
about 1 100/. remained in his hands unaccounted for, and he died 
inſolvent, And the only queſtion was, Whether this loſs ſhould fall 
upon M. or the exectuors? And it appearing that C. was agent for D.'s 
executors not only in this but in other affairs, and that he tranſacted 
this matter on their behalfs, ſaw the writings executed, and paid the 
money lent, and the money was appointed to be paid at his houſe, and 
the writings being left with him, and for all that appeared continued 
TY | | , TY . 5 1 at 


ſufficient diſcharge to him that pays it. But if a mortgage were left 


ener, this is a ſufficient authority to him to receive the Zatereff, but not the principal, 2 
EQ 1 0 * N % I a t 
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charged to make good to his client the money be afterwards lent upon it. 
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took this 
diſtinction 
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ſaid had al- 
ways been 
allowed, 
that if a 
nd be 
left with a 
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[7099] 
that is ſuf- 
cient for 
him to re- 
cel _ 1 
Principal an 
Intereft, and 
the deli- 


the bond is 
with a ſcri- 


8 


the delive- at his houſe, the lord keeper and his Zanour were of opinion, that the 
A, 2d loſs ought to fall upon the executors and not upon M. who ſeems to have 


7 


been an utter ſtranger to C. before the borrow! 


| by of this money, Hil. 
Fin i 7, 1700. Ducheſs of Cleaweland and The Executors of Sir Gearge Daſbweod. 
ſufficient 2 Freem. Rep. 249. | 


diſcharge to the mortgagor, becauſe the eſtate ought to be re-afſigned, which cannot he 
done but by the rty himſelf. But Lord Keeper ſaid, he ſaw no reaſon for this diffe- 
| rence, but that in equity it would be all one, the money pn, hae paid to the perſon 
who had the deeds in his cuſtody. But his Honour ſeemed to be of a contrary opinion, 
however, in the principal caſe, the 22 was to be paid by inſtallments, principal 
and intereſt 1 and it was plain C. had accounted for part to D's executors, and no 
countermand had ever been given, and therefore thought it reaſonable that what was 
paid to C. ſhould be allowed to M. on account, her bill being to redeem. 4bid. 250. 


His Honour 5. J. $, having borrowed 100d. of A. upon bond which was pro- 
ſaid chat ĩt ala; B. 8 when the bond we forked it was delivered to 
paid ſeveral years intereſt to B. andgol. part of the 


if the 

to whom 
__ thefl 
was 


the laſt gol. again, altho? his declared, that he 
— — thought n hand” caſe, Mich. 1705. Sir John Wolftenholm and 
the ſerive- Davies, 2 Freem. Rep. 289. iS . 1 

ner was yment; but if he took the ſecurity into his own keeping, payment to 

| A be gd. payment. unleſs it could be proved it the ivener had 
authority from the party to receive it. Bis OE Oy nw rene 


Die! CA P. a 5 XCIX. 
Sequeſtration. 


(A) Sequeftration, its Force ;—In what Caſes gran 
cd. and againſt what Perſons. 
(B) Sequeftr ators, their Fower. 
(C) Of reuiving @ Segueſtration. 5 
| Aﬀeque: (A) Segue ſtration, its Force, In what Caſes granted, 


tration An ER 
muſt be re ·— and againfs what Ferſons. 
turned by e om ne : : 5 


the ſequeſtrators before it can be moved to diſcharge it on the death of the party, i 


the lands, becauſe the ſequeſtrators are anſwerable for what profits they have received of 
the lands, and they have nothing to indemnify them but the authority given them by 

the ſequeſtration, M. 1718. Anon. in Sac. Bunk. 31. ——A ſequeſtration ifſuing as Meine 
| Procets, is determined by the death of the party but not if in purſuance of a decree. 
Note, It binds from the time of awarding, Did. cites 1 Fern. 58, 118, 166, 348. 

1. HE queſtion was, Whether the Court of Exhcequer ſbould 
n grant a ſequeſtration after a decree for a perſonal duty? It was 
Pau Ba. admitted that in proceſs for appearance a ſequeſtration was _ 
rons, ' | | _ . | a d ta 

ought that if it might be granted in Meſne Proceſs, where it did not appear * 


Sequeſtration. 


e by this court, but for a perſonal duty, after a decree there there was 
were many inſtances in lord chief juſtice Hale's time, and ia the lord = 6th 
Montagve's time, where it had been denied z and theſe precedent that fi rar 
had been produced for it, were moſt of them where it was the ſuit Ol after a 
he king, which was admitted an all hands, ghat where the king was decree, 
plainciff it might be granted. But by the opinion of Fenner, Heath where the 
and Powell, barons, it ought to be granted. Trin. 1687. Guavers and du) was 
Faintain, in Scac, 2 Freem. Rep. 99. C3, a 


* 


N r iſſue to ſequeſter che eſtate of any 
pr nd, but upon the return win eff inventus of the e. 
at arms (a). Per Lord Chanceller, 13 May 7 Geo. 1. Ex In, 


| parte Tephſon Swjeant at arms, Proc. in chan. 553. 

3- A ſequeſtration was ordered i both _ the counteſs 
of Shaftſbury and the ' counteſs of Gai 5 for their contempt in 
contriving and effeQing the marriage of the earl of ShaftſBury an infant the thy 
with the counteſs of 'GainſSorougb's daughter without conſent af his Lords , : 
3 poems named by his father's will, and without opplyingeo the court. ners. 

er lord chan. Macclesfield, Hil, 1722. Eyre and the counteſs of Shaftſ- Felyl Maſ- 
bury, 2 Will, Rep. 110. EE ar of the 
bo | 7 2 | : | ' | olls, % 

Gilbert Baron, and Mr. Juſtice Raymond. after ſolemn debate were of opinion, that the 
| ſequeſtration againſt the Counteis of Shafteſbury ought to be abſolute ; but foraſmuch as 
the infant's Guardian has not complained of, or prayed any relief againſt Lady Gainf> 
erough, the Court would do nothing againſt her, but diſcharged the order of ſequeſtra- 
tion with reſpe&to her, bid. 110, 119. Gilb. Rep. in Eg. 17, 178. Eft. 8. Geo. 1. Earl of 
Shafiftury and Shfaiſtury, S. C. ſays, upon this mater coming betore the Lords Com- 
mifſioners, it was obſerved that this contempt was not ſworn upon the Lady Gainſborough, 
whereas an order for a ſtqueſtration in the caſe of a Peer is a judicial aft of the Court, and there= 
fore muſs be upon a proper affidavit, as Lord Commiſſioner Gilbert apprebended ; and ſaid, that 
the order is the judgment of. the Court, and the ſequeſtration is the execution of it; 
and therefore the judgment ought not to be founded on con jecture only, for if ſte be 
examined upon ſubſequent interrogatories, this will not make good the determination of 
the Court by a matter ex foff fatto oO 


: | 
4. Upon a motion for a ſequeſiration againſt the defendant's real and [711] 
perſonal eftate in Ireland, (for 4 contempt of this court) lord chan. His Lord- 
Macclesfield ſaid, the plaintiff ought at leaſt firſt to take out a ſequeſ-/*#, ſaid, 
tration here, and upon nulla bong returned he ſaid he would grant a ſe- jr f 2 
1 . hs | = 5 a dot Jultice 
| queitratian , have a 
ſuperintendant power (e/} over thoſe in Ireland, and therefore writs of error lie in B. R. in 
England or reverſe judgments in Z. R. in Ireland. Thid. 262. But Mr. P. Williams makes a 
aueſtĩon to whom the ſequeſtration againſt the eſtate in Ireland is to be directed, and if it 
ſhould not be by an order from Lord Chancellor, reciting the proceedings bere, and directing 
the Chancellor of Ireland to iſſue out a ſequeſtration there for the benefit of the plaintiff, and 
towards ſatisfaction of his demands, Jbid 262. In this caſe was cited arg that of Lord 
Arglaſe and Muſchamp, 1 Vern. 135. where the Court granted a ſequeſtration into 1rcland ; 
nay, that ſuch proceſs had been awarded to the Governot of North Carolina. wor or | 
Lord Chan. Macclesfield, As to the ſequeſtration mentioned to have been directed to North 
Carolina, or any other of the dx gray”, his Zordfip doubted: much whether ſuch ſequeſ- 
tration ſhould not be directed by the King in Council, where alane an appeal lies from 
the decrees in the plantations, for which reaſou it ſeemed that in ſuch caſe the plaintiff 
ought to make his application to the King in Council, and not to this Court. 7bid. — 
7 Med, 124, Hi. 11. Ce. 1. Sir John Fryar and Vernon, ſays, on a motion for a ſequeſ - 
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Segugſfration. 


tration of queſtration, which ſhall affect the defendant's lands in Ireland. Iſicg. 


the de- 7 
— 724: Sir Fohn Fryar and Barnard, 2 Will. Rep. 261. 


lands in Jreland for a contempt to this Court, his Honowr was of opinion, that 
ſuch ſequeltration coald . be granted, or at leaſt that he would be well adviſed 
before he would grant it; for that the proceſs of this cour: could not affect any 
lands in Traland, the rer in ſuch caſes being to make affidavit, that the perſon ſtandirg 


in contempt bere in , and being afterwards taken upon proceſs, the Court wiel 
oblige him to give bail to abide and perform their decree. — Salas caſes in Chan, Hil. 1942. 
S. C. ſays a motion was made for a icular ſequeſtration on defendant's lands in 
Ireland, ſhe having ſtood out the ſsof contempt here, and relied on the caſe of Hamilton 
and Pollard in July or Oftober laſt, where, on like motion a particaler ſequeſiration to North 
Carols, the ſaid it might be right, but the meth» ſhould be well conſidered, 
as it's being to be a precedent, and inclined it ſhould be to ſequeſtrators. But the Regifer on 
being aſked ſaid, that ſequeſtration never went. His Honour ſaid, that what lea them 
L into this notion was the caſe of the Zeri of Arglar and Muſcbamp, 1 Vern. 15. where it 
was denied by the Court. but after application was made to the king, and a letter was 
ſent to the govenor of Ireland, but he never heard of wy ng elſe of that ſort, and ie 
would be very odd that the proceſs of this court ſhould have any thing to affiſt it. He 
ſaid he remembered that a bill was brought into Parliament to extend judgments to the 
plantations, but it was rejected; but as to the plantations it is particularly odd, as it 
affefts the King's ſovereignty in Council over them. But what makes it clear to a de- 
monſtration thatit ſhould not go, is this, where a defendant to a bill, whoſe uſual reſi- 
dence is in Ireland, happens to be here, he is obliged to give ſecurity, which makes it 
8 is not amenable to this Court, for if he was that precaution would be unneceſ- 
ry. So a particular ſequeſtratien was denied, but a general one of courſe granted. It 
was ordered Per Cur. upon motion in the caſe of Grenflade and Baker, June the 4th, 1924, 
that the ſequeſtrators (nominated for not performing a decree) might ſell ſo much of the j 
eſtate, as appeared by their certificate they had ſequeſtered ; and alſo that they ſhould caſu E. 
have a writ of Aſifaxce to ſequeſter the reſt, _ by their affidavit and certificate, is mo! 
that they were oppoſed in ſuch ſequeſtration. It was alſo moved in behalf of two per- goods 
ſons, that part of the eſtate ſequeſtered belonged to them, and a leaſe was offered to be ſatisfac 
| But Per Cur. We will not enter into the title upon a motion, but they muſt int 
go before the Maſter upon peril of coſts. Bunb. Rep. 168. Upon a commiſſion of ſequeſ- 
tration, the commiſſioners ſequeſtered ſome live cattle, which not being ſufficient to anſwer 
the debt, it was moved for leave to ſell theſe cattle, but denied, becauſe the commiſſion 
was not returned ; but when that was done, and it appeared what the commiſſioners 
had ſequeſtered, and the value as ſo much in part of the debt, then for the remainder a 
new ſequeſtration iſſued, and a venditioni exponas, to ſell the goods ſequeſtered upon the f-f 
Z. 1920. Yarreoth and Seys in Scac. Dunb. Rep. 62. CT ES 1 
(a) Vide 1 Will. Rep. 348. Dean and Chapter of Dublin and Dowgat?, 


A peer of 5. In the caſe of à peer or member of the Houſe of Commons, it is 3 
the realm hardſhip upon them that a ſequeſtration, which in ſome reſpeQs is in 
r nature of an execution, is the firſt proceſs ; ſo when a ſequeſtration is 
not anſwer, granted againſt a peer niſi for want of an anſwer, it is good cauſe 

| formerly an againſt the order niſi to ſhew that the anſwer is put in, which-mult be 

attachment allowed for the caufe, and when that anſwer is reported inſufficient, the 


* 


lay; but plaintiff muſt move again de novo for a ſequeſtration 2. Per his taid, 
— 4 honour. Which the reviſter ſaid was the courſe of the court. Mich. MW que! 


: 1726. Lord Clifferd's Caſe, 2 Vill. Rep. 36666. 

—_— T On abill for a for ut AN * againff A. who ſtood the co 
Hes, bur a out in contempt, but before a ſequeſtration againſt her, /be being tenant , bad be 
Sequeſtra- for life, remainder to by ſeofment, dated 28 Sept. 1) 35. infeoffed 
non. Mich,” raftees, in conſideration of 5. and alſo in conſideration of 400“. part 
3 Fac. 2. 0 5 gs qa 
Clan. n Of a conſiderable ſum recited-to be due to her daughters, and theredy IM the bil 
Comb. 62, Conveyed her eſtate for life to ſaid, truſtees, in truſt, for her daughters, I the rer 
| and their heirs. Afterwards a ſequeſtration was taken out againſt 4. And 5. 

the mother, and thereon this eſtate was ſeiſed by the ſequeſtrators 3 but 
dy order it was referred to the deputy to examine into the conveyance, apy | 
and ſee what intereſt the mother and daughters had in the eflate, who il 8 
reported that the daughters had not made out a ſufficient title whereby I region 


Sequeſtration. 
to impeach or affect the plaintiff's ſeiſure of the eſlate by virtue of the 
ſequeſtration. On exception to the report it was inſiſted, that the 
decree does not bind, nor is any lien upon it, but only binds the perſon. . 
And that his S in the caſe of Bljgh et af and The Earl of Darnley | 
ſaid, that a decree for a debt does not bind the real eſtate, acting only [712 
in per ſonam not in rem, and the remedy to affect the land is only by 25 
ſequeſtration for a contempt, and a decree for a debt never aſfects the 
lands in the hands of the heir. The following caſes were alſo cited, 
i.e. 27 Hen. 8. 15. 1 Kal. 373. 1 Rol. Rep. 36.—Hil. 32 & 31 
Car. 2. Chan. Ca. 43. Golſtos and Gardiner.—2 Chan. Ca. 48. Squit 
and Snelling aft. 34 Car. 2. Harding and Edge. —Vern. 459. in Self 
and Maddox, Goldfton and Gardin?r ſupra was cited and allowed. 
Finch and Howcham, 2 Fern. 217.—— But what was farther done 
in the principal caſe does not appear, Mich. 13 Geo. 2. in Scac*, Cook 
and Coot, Compns's Rep. 712. 1 | 3 
7. I y upon a decree to _ ous is wy we a con- Sequeſ ra- 
tempt, whereupon the proceeds to a ſequeſtration, which proceſs tons were 
585 of very * 2 z and that a ſoquefiration is but a perſonal ; 1-98 
| proceſs, appears by its falling and abating by the death of the party, the dry 
which an extent does not. Upon a ſequeitration the plaintiff takes the Bacon's 
whole profits. Trin. 1731. Per his Honour, in the caſe of Bligh and time, and 
Lord Dara, 2 Wil. Rep. 621. | i , 


i | | 3 Iparingly 
uſed in proceſs, and after a decree to ſequeſter the thing in demand only. Said a 


caſu Earl of Kildare and Sir Maurice Exftace, Vern. 421.——A ſequeſtration out of chancery 
is more etfectual than an execution by fieri facias, for a ſequeſtration may be againſt the 
goods, tho? the party is in cuſtody upon the attachment; whereas in law, if a Capias oc 


acienduw is executed, there can nofieri facias iſſue. Mich. 1736. Per. ord chan, Talbet, 


i he caſeof Manic and th hank of England, fs in Bp, Temp. Lord Tad! a. 


| | 79 7. Bill by the 
5 (B) Sequeſtrators, fbeir Powe i __ 
againſt a ſequeſtrator for an account of the profits, during the vacancy of the church; 
the court ſeemed to think that the biſhop ſhould have been a party, ſince the ſequeſira- 
vor is accountable to him for what he receives by the ſtat. 28 Hen. 8. But by conſere 
* 7 5 was referred to the biſhop of the dioceſe. it. 1924. Janes and Barrett in ſeas", 
265 ſn 192. . | þ £46 7; | 8 


-» 


larity of a ſequeſtration mi ght be re- ok r. 


T * moved, that the oth. 
1729. D/ 


ferred to the deputy, which was taken out againſt the detendant for 
not appearing, by reaſon of its being taken out ſooner than by: the % and 
courſe of the court it could; and yet the ſequeſtrators had taken the c,,,u, 
goods off the premiſcs,: and threatened to ſell them. The Chief Baron S. C. ſtates 


laid, that as to the carrying the goods off the premiſſes it was clear the it thus, A 
ſequeſtrators could do that, becauſe a ſequeſtration bpon Meſne proceſs 
anſwers to a Diſtringas at law. But however, as to the ſelling them, 
the court agreed in the preſent caſe it could not be lawful, and jaid, it 


lequeſtra- 
tion iſſued 
againſt tha 
defendant 


urts for want of 
of an anſwer, 

| = 1 TY 3 2 3 
trators removed all his goods, to cl. value at leaſt though the thing in demand by 
the bill was little more. On a wn ek to have reſtitution of the goods, in regard that 
the removal of them was not within the commiſſioners power without an order of court, 
And ger curiam, there is a ditference between a ſequeſtration for van of an appearance, and 
for want of as anſwer z even in the fit caſe it is to be looked upon only as a difiringas ad in- 
faitem at law, and the diſtreſs there ought to be only, at foft * then increaſing 
by degrees, as the court direQs, in 7 to compel Log — 2 * 4 ay 2 
| izure of lome , ppI or further di- 
ought in the fin caſe, after ſeiz 25 NN 

| „ any 


had been ſettled lately upon debate; and obſerved farther, that co 


reftions for ſerzure z but in the ſecond caſe, 


Serjeant at Arms. 


any goods, of equity could not authoriſe ſe rators to ſell 3 even upon 

much (e's decree 4 1 II lord Stamferd's act, ch makes Er en op ns 
cde rede oalept to judgments : 7 024 even now the counſel ſaid, ſequeſtrators can. 
ſell but upon leave of the court, However the court ſaid, this 
for ? op to conſider upon another occaſion z and 


nr of _ __ of the ſoq my 5 as to the 
nt — for deputy. eb. 1 in Scac*, De 5 and 
pledge Crumbey, Barnard. Rep. in B. R. > 7G 


ts eufwer 
nd the recei this, for he ſ 
the contempt, and t 2 Arg « privial . 


caſe, and his bill may be taken Pro — YL 
had a day de Gow cauſe why an acachetnt thou 


(C) Of reviving 6 Sequeftration, 


Agar tr mg of lk wich Cpt bt 


ion might be revived 3 he 


[7 ] fer . e Cul dead 
1 t uit was 

3 ueſtration was proper to be revived, i the hands of the 
whole lands, he confeſſed that this was a ſequeſtration 


> pe as to 


on a decree, and that ſuch ſequeſtrations were but of late date z they 


began in lord Nottingham's time in the court of chancery, and met allowed 
in this court till the 1405 Tune 1687 in the caſe of Fruntain and M avers; 
he confeſſed that it did abate 3. rapes == 10 death, but as to the 1* 
bold, it was certain it might Le —— 

eſs 


ſubmitted the law was — ho for it is known, that 
runs upon theſe lands, th the' common law proceſs of . — nor, * The 
court ſaid, that tha it was true ſequeſtrations run n 
was to be doubted whether it could be revived in of the heir 
10 fuch lands, for if it ſhould, the heir would not take u _— lands, 
and then the lord would -be without a tenant z for which reaſon they 
ordered the injunQion to = only as to the free hold lands, and 
diſſolved it as to the c Aae „ with liberty to apply to the court 
again, Hil. 1730. V itchead and . I Barnard * 1 


. K. 4 3 


— 


Serjeant at Arms. 


\RDERED (per Lord Chencellar 13 May 7 Gee. 1. Ex paris 
Servieni ad 2 That from hence forth where any perſon is in 

* contempt, either for want of an ap ce or anſwer, or for not 
yielding obedience to any order of this court (unleſs it be for con- 
temptuous language, or the beating and abuſing any perſon in the 
6 ſervice of the proceſs of this court, or other contempts of the like 
J pature) the ſerjeant at arms man * court do apprehend and 


66 — bis 


&a oo 1 11 = 2 


Settlements. 


* bring the contemner to the bar of chis court, to anſwer to ſueh con- 
ie tempt ;; but if the coatemnor cannot be found, then to return xc# 
' of inventus, to the end a ſequeſtration may regularly iſſue ac- 
« cording to the ancient rules and practice of this court, and that 
6 do for the future iſſue accordingly z and that it may be 
„made a part of all orders for giving time to anſwer, or for doing 
6 any other act upon the party's entering his with the re- 
« giſter, 2 when he — Tack ibewiſ⸗ 
« conſent that a ſerjeant at arma do go againſt 


„ CAR i [nu] 


(A) Is what Caſes Marriage Settlements, without Art: 
cles or Agreements lent, are god. 
(B) What Lemnitations a Court of Equity will direct to 


be made in Settlements, &c, 


© of \Parianc between Articles and Settlements (a) (yur; 
re i | 
Land and ſettled, &c. in what Caſes 4 Court of Equity (L. 3% 


will decree the Payment gr force the laying it out; — 
And here where Money . GC. 
in what Caſes Equity will conſider the land (ſo to be pur- 
chaſed and ſettled) as Money, or the Money (ſo to be 
r 


A) E what Cafes Marriage Settlements, without Ar. 


ticles or Agreements precedent, are go. 


I, AT ECOND marriage ſettlement is recited t be made in conſi- 
| LA. deration that the wife had parted with the former ſettlement, 
which appeared to be made after the marriagez but was recited to be 
made in conſideration of 222 portion ſecured, but no proof of 
any previous agreement for ſuch ſettlement z yet the Court preſumed 


it, and ſo the ſecond not voluntary againſt bond creditors. Mich. 1699. 
dun, Frec. in Chan, 101. ; I, - | - 


{7h 


mey 7s agreed or directed to be laid out in Articles de. 


— 
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Settlements. 


The reaſon 2. J. S. married M. an orphan of the city of London. J. S. after 
of this de- marriage (in conſideration of 1700. which was her portion, and was 


har 8 but then paid him) by indenture of 1678 covenanted with the cham. 
urg took betlain of London and A. to levy a fine of his Freehold eſtate (where 


— to be aufe for liſe, for her jointure, remainder heirs male of their 
C ly Af a- de ier, remainder to his own right heirs; and alſo covenants to 
ticles for a ſurrender his Cepybold lands to the ſame uſes, FJ. S. died without 
ſettlement; levying a fine or ſurrendering the copyhold, leaving B. a ſon and N. 
and that il his only daughter, (now plaintiff's wife). After J. $.'s death M. his 
4 had widow w_ a 4 and had a _ to hold 5 the eſtate 
5 during her life. B. being indebted to the value of 1 4oo/. by deed 
1 of 1714 covenanted with his creditors to levy a fine of his Freehold 
de it into Eſtate 7 the uſe of ſaid M. bis mither for life, remainder to the da- 
execution, fexdants (who were his ſureties for payment of the 1400/.) for five 
c pay 
[7 I 5] — A to himſelf in for 3 _ the fog = 
the ſettle- Was red or nt of 1 . inte! with a cove. 
ment ' nant for farther els, md at the ſame time B. ſurrenders the 
pane have copyhold lands to the ſame uſes. Then B. deviſes all his freebeli 
= 1 and cepybold lands to defendants, for the better indemnifying them 
made both againſt the ſaid 1400l. and intereſt, and makes them executors, and 
the ſon and dies without ifſue, and. witbaut levying a fine, leaving D. his widow ; 
daughter and the ſaid M. being dead, V. and her huſband brought this bill for a 


haſers dif; iti 
2 diſcovery of writings, and an account of the rents and profits of the 


— 26- real eſtate as belonging to . and that defendants might be _ 15 
and as to the Cepybold, that being to be intailed by the ſaid indenture of 1678, could not 
afterwards by a bare ſurrender be defeated, without a particular cuſtom had been 
found to have warranted it. On an appeal to lord chan. Cawper, his lordſoip 
ſaid, that if the indenture of 1678 were to be looked upon only in nature of 
articles, then if a_ bill had been brought to have carried it into execution in the 
father's life-time, the court would have decreed the limitation to have been to 
the fir ſon and the heirs male of bis body, with remainders to tbe daughters and the beirs of 
thier bodies begotten, the remainder to the heir of the body of the father ; and in ſuch caſe though 
the ſon by a common recovery might have barred the remaind:r to the daughters, yet they would 
have a chance for it in catie no ſuch recovery had been, which ſhews the reaſonableneſs 
of purſuing ſtrictly the intents of ſuch agreements; for the feuant in tail thro? ignorance 
or forgetfulneſs may omit to ſuffer ſuch recovery, or he may be prevented by death before 
he has compleated it, and then the remainaer will tale place; but his lordſoip thought in 
this caſe from the circumſtance of paying the portion. at the ſame time; and the chan- 
| Gerlain of Londen being a party, that it was more than articles, and ought to be looked 

on as a ſettlement, tho! he ſaid it was a very infirm and imperfe& one; but taking it 
as a ſettlement then by the limitations thereof, as they now ſtand tho' the fon would 
have had both eſtates in him, and might by a fine have barred them. yet his covenant 
to levy a fine only canrot affect the plaintiff, who now derives her title not under the ſon, but 
as beir of the body of ber father per ſormam don, and is in paramont the «ſlate in tail male which 
the ſon took. But as to the copybold eſtate his lord/bip ſaid, that could not be looked upon 
as a fee-limple conditional, (which plaintiff's counſel contended for, not being able to 
ſupport it as an 1ntail) and that the ſon could not alien it before the condition per. 
formed by having of iſſue, for that every body knew copybolds were at firſt but a Lind of 

tenure in Villenage, and in reſpect of the baſe nat'+1+ derexrminable at the will of the Lord, 
tho' now indeed they have been inproved, and hardended by time; but prima facie, it mult be 
taken that a ſurre by ſuch tenant in tail will bind his iſſue, unleſs a particular cuſtom 
were found that there ought to have been a common recovery ; and that not appearing 
in the caſe, his lordſbip thought the deſendants had a good title to the copvholds. and 
therefore reverſed the former decree as to that, but affirmed it as to the Freehold, ibid- 
428, 429. The reporter by way of note ſavs, that ſeveral at the bar were diſſatisfied with 
this and the former decree as to the Freehold, and thought that the defendants baving the eſtate 
in law in them by the deviſe, and beig juſt creditors, ought not to have had this eſtate taken 
from them by the aſſiſtance of a court of equity, and thought the difiinJion of an irfirm 


| ſeatlemen} unintelligible. bid. 429 mm Note 3 And that 1n this caſe t defendants 
55 55 2 | Sg themſelres 


the deed of he was ſeiſed in fee) to the uſe of himſelf for « ap remainder 10 his 
10 t 


Settlements. 
ſurrender back the copyhold eſtate as belonging to V. And Lord 


Harccurt decreed accordingly, ſaving only defendant D.'s dower out had 


of the freehold eſtate. Mich. 1715. White and Thornborough, Proc: * eir 
in Chan, 425. 2 Vern. 70. S. C. | Pa, erred 


confeſſed, that they had notice of the firſt deed at the time th 
took the ſon's covenant to levy a fine. 


Bid. Gib. Rep. in 
verbis 


became /ſureties, and 
109. S. C. in totidems 


themſelves 


3. A. after his marriage, in conſideration of an additional portion 
of 1007. paid by his wife's mother, (a receipt whereof was indorſed 
on the deed) ſettled an eſtate of 100/. a year upon himſelf for life, 
remainder 1 bit firft and other ſans, &c. And A."s mother, who had 
an intereſt in the land, joined with him in the conveyance. A. thir- 
teen years after mortgages this eſtate with the uſual covenants, and 
dies, Mortgagee brought a bill to forecloſe. Lord Chan. Talib 
thought it would be very hard to call this a fraudulent ſettlement, it 

had, and of an additional 


being in conſideration of a marri 
viſion of 100/. paid by the wife's relations, which cannot be called 
eduntary againſt a creditor who lends his money thirteen years after, 
That the indorſement was plain proof that 100, was paid, and tho* 

| for the conſideration of 1004. per year, yet in marriage ſettlements 
things are not to = eee rictly, there being room for bounty z 
and every man is bound to provide for his wife and family. Beſides, 
the eſtate that moved from the huſband's mother (defendant's grand- 
mother) may make him to be conſidered, in ſome reſpeQ, as a pur- 
chaſor of the limitations to her grandchildren. Hil, 1734. Fones and 
Man, Caſes in Eg. Temp. Talbot 64. 


[716] 


(B) What (a) Limitations a Court of Equity will direct to 1 2 


be made in Settlements, &c. dae cb 
nants in conſideration of 2000. portion to ſettle lands on bimſelf and bis wife for life, for 
her jointure, remainder to the firſt, &c, ſons in tail, remainder to the daughters in tail, rernain= 
der to himſelf in fee, with a power of revocation to the wife's father, then beyond ſca. A. died 
without making any ſettlement, * his wife and no ſon, but two daughters. A. by 
will gives 200. to the daughters, and if either died before twenty-one or marriage, the 
ſurvivor to have the whole, and deviſes all the lands to his wife and her heirs, and gives 
* of his perſonal eſtate after debts paid to bie wife, and makes her executri 
Lord Keep. Wright decreed a ſettlement to 1 made with power of revocation by the 
wife's father, but his lordſbip would not decree the legacies to be a ſatisfaQion of the 
ſettlement, but that the ſame ſhould be pur out ſubject to the contigencies in the will. 
Mich. 1701. Jaggard and Faggard, Prec. in chan. 175. 


l. J S. ſeiſed of a good real eſtate; and alſo poſſeſſed. of a conſide- Prec. ia 
* rable perſonal eſtate, and having an intention to ſettle and ſe- Char, 421, 
cure both in his name and family, by will (after ſeveral Lega- „ _—_ 
cies given) gives and deviſes all the reſt and refidue of his real and per- 1 wil Rep, 
ſanal eflate to A. the plaintiff and the heirs male of his body. to be le- 290. Mich, 
garten for ever, and for want of ſuch iſſue to the defendant, and the 1715. S. 
Heirs male of his body to be begotten for ever, with like remainders C. but 
over to ſeveral others of the ſame name, and makes the defendant his ere winger? 
executor, and dies. And now this bill was brought to have an ac- any real eſ- 
count of the perſonal eſtate, and that the plaintiff might enjoy the ſame tate, but 
© to that J. S. 
N de viſed 
that all his money in the government funds ſhould be laid out in a purchaſe of lands of 
300d. or good, a year. and ſettled on his eldeſt ſon A. and the heirs male of his body, remainder 


i bis ſecond ſon B. and the heirs male of hig body, &c, and bequeathed the reſt of his Rn 
b | eſtate 


Settlements, 


> wp" to to his own uſe abſolutely, the remainder over being void. And the 3. 
4 and defendant brought a croſs-bill, upon pretence that there were no || and! 
male of ditections in will to have the whole onal eſtate inveſted and 


his body, in the purchaſe of lands to be ſettled in manner above men. part 
remainder tioned, But upon reading of the will, Lerd Chencellor was clear of IN ſo in 
in the opinion, that thoſe directions tended only to ſuch part of the pet. time 
ler Ang ſonal eſtate as was out upon government ſecurities, (which was the le 
fer Lord about 80004. or goool.) and for the reſidue {which amounted to and t 
Chancellor,it 1490007. or 15, 000l.) that was plainly taken no other notice of ftock 
is clear the than in the deviſe of all the reft and refidue of the real and perſaa} I 2500 
perſonal effate. And for the plaintiff it was inſiſted that the deviſes over bill 
—_— were abſolutely void, and the whole veſted in the plaintiff as noc | 
miled. but capable of bearing any farther limitation z and this point the defend. 
the whole ànt 's counſel gave up; but then they inſiſted that the teftator's in- 
property fent appearing to be to continue the real eftate, and the lands to be 
thereof rchaſed in his name, this court would order that the ſettlement 
—_— ſhould be made in ſuch manner that the plaintiff might not have 
2 — to defeat the remainders, and therefore that the plaintiff ſhould 
| geviſe made but tenant for life, with remainder to bis firſt and other for 
| he ſaid is tail male, and /o for the others in remainder 3 and the 
he would General ſaid, the Houſe of Lords had made the like proviſion for the 
conſtrue benefit of the iſſue, that they might not be defeated by the father, 
mig nder But Lord Chancellor ſaid, that was in caſe of marriage articles, where i m. 
ante; and the intent was plain to provide for the iſſue of the marriage z but here vith t 
it being di- the teſtator has expreſsly given it to the plaintiff in tail male, and there- re 
rected that fore he thought this court could not vary the limitation z beſides that 
lands of the defendant has a chance for the remainder if the plaintiff ſhould the Ia 
yorr ar. die without iſſue before any recovery ſuffered, and mentioned a caſe mainde 
1 8 where ſuch remainder took place by the death of the tenant in tail ſon 8 
[ 1 70 without iſſue before he could compleat a recovery, Decreed that a if be / 
WA ſettlement in this caſe to be made in like manner, and the deeds , by 
habe. it and writing to be brought before the mafter for that purpoſe. Trin. 
' ſhall be 1 Geo. 1. 1715. Scale and Seale, Gilb. Rep. in Eq. 105. 
eg hat in marriage articles the children are conſidered, as purchaſers (5), but 
in the caſe of Wills (as this was) where the teſtator expreſſes his intent to give an eflate- 
tail, a court of equity ought not to abridge the bounty directed by the teſtator. I 
291. (6) In marriage articles the 
are particularly conſidered and looked upon as purchaſors; and for which reaſon the court 
has reſtrained the general expreſſions made uſe of by the parties, for it cannot rea- 
ſonably be ſup fed that a valuable conſideration would be given for the ſettlement 
of an eſtate, which, as ſoon as ſettled, the huſband might deſtroy. Per lord leqper, Ef. : 
1711. in the caſe of Bale and Coleman, Will Rep. 145. | f 4. Ir 


vu a Vern 2. In the caſe of marriage articles for ſettlement of an eſtate on be younge 
| G71. Ea. huſband and the heirs male of his body, yet when they come into this Ji Faced f 


2 P. court for a ſpecific execution, the court models the ſettlement ſo as to 


make it effectual, and will give the huſband but an eſtate for life. Per 
OT. lord chan. Cowper, Mich. 1716. in the caſe of Brown and Barkban, 
2222 Prec. in Cban. 448. . 
an 


1e Prec. in chan. 42. Mich. 17 15. Seal and Seal. ——— Lucas's Rep. 47. Trin. 5 Geo. Is 
Lord chan. Parker ſaid it was very common in Chancery to decree (tho* not according to 
the word of the articles, yet according to the intent of them) that the — end be only 
tenant for life, and ſo not have it in his power to defeat the intention of the 


ney ari 
ſettled 


3. 10, o00“ 


0000. being given in marriage by the father of the huſband By the re- 
f 


9; 10 

d the father of the wife, was agreed to be inveſted in a purchaſe, giſter's 
and ſettled on the huſband fer life, remainder to the wife for life, as to book the 
art being zool. per annum, remainder as 10 the whole to the frft &c. _ 
rx in tail male, remainder to the buſband in ſee and in the mean appears to 
ime to be placed out on ſecurities, the intereſt to go as the profits of be Hubert 
the land when purchaſed. This 10,0000. was by conſent of the parents and Fether- 
and truſtees laid out in Soxtb-Sea ftock, and by the late riſe of that., and 


ſtock improved to above 30,000/, and it being of a fluctuating nature was de- 


OI ah 


as to the value, the buſband and wife who had two ſons brought their rp >a 
bill againſt the truſtees and the two fathers and the infant ſons, praying 1520. 1d. 
that the ſtock might be ſold, and the money laid out in land and ſettled, 650 In 
ud that in regard of the great increaſe the huſband might have 60000. this caſe | 
of the money to buy himſelf a place, Decreed firſt by hi 

afterwards by lord chan. Parker, that as, if the ſtock had fallen the frſt ſn 
truſt muſt have ſuffered, ſo it's accidental riſe or improvement muſt be tho' but an 
for the benefit of the truſt 5 and Lord Chancellor decreed that the ftock eſtate-tail 


hould be ſold, and out of the money produced thereby 18,000/. ſhould to an infant, 


te taken, of which the huſband to have Goool. to his own uſe, on bis $29 bd da- 
quitting bis efate for Ife in the 12,0001. which being the remaining two ring ſuch 
thirds of the 18,000/. ſhould go immediately ws children and for infancy, 
their benefit, out of which the huſband fo have an allowance for the was valued 
maintenance of them, and in the ſettlement uf the land to be bought at two 
with the 12,000/. the huſband's eſtate for life to be omitted z and to wirds like 


nt the ſon's ſuffering a recovery on his _— of age to bar his ee 
sre 


t in his father's life-time, and alſo the fat nder in fee, wo ; 


the lands were directed to be limited to the father for life, with re- ſtanding 
mainder as to the land to be bought with this 12,000/. to the firft, &c. Mr. F. 

ſon of tbe mas rioge, and the father to make @ leaſe for ninety-nine yeats Williams 
if be ſbould ſo long live, in truſt ſor the immediate benefit of the eldeſt 


ſa, by which means the freehold in the father would prevent the ſon's xo the life 


ſuffering a recovery in the father's life-time, and the reſidue of the mo- eſtate (cſpe- 
ney ariſing by ſale of the ſtock was directed to be inveſted in land and ciallyin cafe 
ſettled on the huſband for life, &c. according to the agreement, Eaft. There = 
1720, Anon, (cauſe by conſent) 1 Will. Rep. 648. 1 


lite had the 
remainder in fee) might be valued at two fifths, which had been done in ſome caſes /a), yet the 


court ſaid, how equitable ſoever this might be, it was not the practice, for which reaſon it 


would be dangerous and create nncertainty to go out of the rule; and the regiſter ſaid he had 
derer known à life valued at more than one third, Lid. 60. 775 Jide 2 Fern. 


257. Prec. in chan. 21, 44. | 

4. In a marriage ſettlement lands were charged with portions for But the fa- 
younger. children 4 but the term raiſed for ſecuri the por tions WAS _— hes 
face! in the ſettlement ſubſequent to the eſtate to the firfl, &c. ſens, which deſt 


15 helped in equity. Trin. 1723. Uvedale and Halſpenm, 2 Will, * 


| ed a reco- 
ieee | | | very of the 
tands, his Honour directed the remainder in fee of thoſe lands ſubſequent to the term for years 


o be limited to the eldeſt ſon in fee, but with reſpe& to the other lands in jointure, of which 
the recovery had been ſuffered, he directed a new ſettlement thereof to be made to the ſon in 
il ſubſequent to the term of five hundred years for raiſing the portions. bid, 154. 
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is Honour, and dur to ne | 
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Settlements. 


g 5. J. S. deviſed all his real eſtate to his ſiſter B. and C. and Bei- 
. beirs and aſſigns, on truſt ts receive the rents, &c. till bis grandaught,, 
A ſhouts D. ſhould marry or die, and cut of the profits to pay ber 100l. a yea 
take, his for ber maintenance, the reſidue to pay his debts and legacies ; and after 
i payment thereof, In truſt for ſaid D. and upon further truſt, har 17 
that {be married a proteſtant of the church of England, and ſbe be they 
twenty-one or upwards, or if under twenty-one ſuch marriage be with the 
deviſe exe. conſent of ſaid B. then to _ the eſtate with all convenient ſpeed 
cuced, it is after ſuch marriage to the uſe of the ſaid D. for life, without impeachment 
Plain that of waſte, voluntary waſte in houſes only excepted, remainder afte; 
the firſt Li- r death to ber huſband for life, remainder to the iſſue of ber bach, 
— with ſeveral remainders over z and upon further truſt that if the ſaid 
| power [of D. died unmarried, then to the uſe of the ſaid B. for life, remainder 
; to the ſon of his other grandaughter E. in tail, remainder to the de. 
of waſte] fendant C. remainder to his firſt, &c, ſon, remainder to J. S. right 
and reſtric- heirs 3 and upon further truſt that if O. married not as by the will di. 
tion 2 oh reed, then upon ſuch marriage to convey to truſtees ar 1 one moicy 
_ 55 + oe. {0 the uſe of D. for life,, remainder to truftees for preſerving contigert 
epted; ear- remainders, remainder 40 the fit, &c. ſon of D. being a proteſtant, re- 
Lies an eſtate mainders over; and as to the other moiety to the ton of his 
for life daughter E. in like manner. J. S. died. Soon after D. attained twenty. 
_ oF one, and about fix years afrerwards applied to the truſlees (ſhe being 
the remain. then upon a treaty of marriage with F.) for a conveyance of the eftae 
der to the 70 herſelf for life, remainder to her intended huſband for life, remainder 
huſband; to the iſſue of her body. One truſtee executed ſuch conveyance, but the 
but * other refuſed. As to this Lord chancellor ſaid, that the truſtee who 


remainder to the iſſue of her body; the word (iſſue) does ex vi termini comprehend al 

the iſſue ; but ſometimes a teſtator may not intend it in ſo large a ſenſe; as er there are 

children alive, Nc. That it may be a word of purchaſe, is clear from the eaſe of Backbouſe 

and Wells, and of limitation by that of King and Malling, but it has not nor can be proved. 

that it may be both in the ſame will. As the caſe of King and Melimng has never been , 

and that of Shaw and Haigh, is = and Shaw, which went up to the Houſe of Lord, 
e 


was ſtronger, his lord ſbip ſai not think that courts of equity ought to go other wiſ: " 
than the courts of law. The word / Heirs) is naturally @ word of limitation, and when e 
ſome other words, expreſſing the teſtator's intent, are added, it may be looked on as 4 word a 
| both of limitation and purchaſe in the ſame will ; but ſhould the word (iſue) be looked upon u 2 
| both in the ſame will, . what a confuſion would it breed? For the moment any iſſus vas born, a b 
any iffue of that iſſue, would all tale. The queſtion then will be, J. S. intended 
D. 's iſſue to take by deſcent or by purchaſe? If by purchaſe, they can tale but for life, and ſo era 5M 
fue of that iſſue will take for life; which will make a ſucceſſion ad in v4 tuity of cſtate 
or life. is inconvenience was the reaſon that lord Hale in King and Hall caſe was oi ( 


opinion, tut the limitation there created an .eftate-tail, ——Refſtraint from waſte has been anner 
ed to eſtates for life, which have afterwards been conſtrued to be eſtates-tail —- Where an 

_ expreſs eſtate- tail is deviſed, the annexing a power inconſeſtent with the eſtate- tail will not de- 

feat it, but the power ſhall be void. | Here wer is annexed to the eſtate for life, which 

D. took firſt, and therefore his lordſbip was rather inclined. to think it. ſtronger than King 

and Melling's caſe, where there was no mediate eſtate, as here is, to the huſband. Ther 

| was an immediate deviſe, here a mediate one; and ſo the applying this power to the eſtate fe 

life carries no incongruity with it, and therefore his lordſbip ſaid he was- inclinable to think! 

an eſtare-tail, as it would be at law. But as to the queſtion, how far in caſe of truſts execi 

| tory, as this is, the teſtator's intent is to prevail over the ſtrength and legal ſignification af 

the words, his lordſbip ſaid he thought tha in the caſe of truſts executed, or immediate deviſe | 

the conſtructions of the courts of law and equity ought to be the ſame, for there the teſtator dot I 

not ſuppoſe any other conveyance will be made; but in executory trufts he leaves ſomewhat it | 

be done, vis. to be executed in a more careful and accurate manner 3 and his lordſbip fail I, 


er the conveyance had done wrong, for nothing was to veſt tl L 19] 


fre Lord Ghnoreby and Boſwille, caſes 255 Temp. Low! hed bien z, » (1! 


Talbot 3. act executed, 


evould have . 


heen an eftate-tail, and the reflraint had been weid, but 


ut being an 
fo the intent as it wvas ed in the wi dich muſt ge the ruction 
27 21 25 — 2 — mult govern _ in 


(0) Of Variance between Articles and Settlements (a). (2) Yi, 


Be 


t. Arti- 


marriage articles the eldeſt ſon was made tenant in tail, pro- . (E) 
| viſo, that the father might ſell the lands by the conſent of the y 
truſtees, and purchaſe other lands, and ſetile them to the like uſes. 
The father ſells the lands and with the money purchaſed other lands, 
| but by this flemen the eldeſt ſon was made only tenant for life ; 

held good. And fer Cur?, The eldeſt fon being now made tenant 
or life only, hall not be at liberty to incumber any part of the lands. 
Hil. 11 Geo. I, Reeves and Reeves, 9 Mag. 128 to 132, _ 

2. Where articles are entered into 2 marriage, and the ſettle 
ment is made after marriage different from thoſe articles, as if by the 
articles the eſtate was 4% be in fri ſeit/ement, and by the ſetilement 
the huſband is made tenant in tail, ' whereby he has it in bis power to 
bear the iſſue, this court will ſer up the articles againſt the ſettlement 
but where both articles and ſettlement are previous to the marriage at a 
time when all parties are at liberty, the ſettlement differing from the 
articles (ball be taken as a new agreement between them, and will con- 
troul the articles; and tho? in the caſe of Weſt and Errifley (5), Mich. 172 Vide 
1726, in Scac”, and in the houſe of lords in 1727, the articles were made F. 38. Ce. 
2 8 the ſettlement made before marriage, yet that reſolution 

s contradicts the general rule, for in that caſe the ſettlment was 
el sly mentioned to be made in purſuance and performance of the marri- 
age articles, whereby the intent appeared to be ſtill the ſame as it was 
at the making the articles. Vide caſes in Eq. Temp. Talbut 20. Cited 
by way of note as ſaid by lord chan, Talbot, Nevs 10. 17 36. ia the 
caſe of Leg and Goldwire, 


executory truft, the court decreed 6 1 


00 Where Money is agreed or directed to be laid out in [720] | TH | 


Land and ſettled, &c. in what Caſes a Court of Egui. 
ty will decree the Payment, or force the laying it out ;— 
And here where Money is agreed 10 be ſo laid out, &c. 
in what Caſes Equity will conſider the Land ( ſo to be pur- 
chaſed and ſettled) as TO or the Mone y vo to be 
laid out) as Land. 


6 S. on his marriage with M. ſettles lands in truſt for himſelf for 
life, remaider to t1uftecs to ſupport, &c. remainder to M. for 
life, remainder to the fit, &c. fon of the marriage in tail male 72 
ceſtvely, remainder 10 {he da ghlers in a, remainder to bimſe! 


2 of Ty z 


Seti mals. 


| fees and having aſſigned over his annuities (which were banker's af 
fi „ and eſtabſiſhed by ad of parliament, and made a perpetual 
annuity redeemable by parliament, and are thereby to go to the execu- 
tors) to the ſame truſtees, in truſt 1 pay the ſaid yearly annuities to 
5 ſons as ſbould be intitled to the profits of the 0 ſettled as 
Feds and in caſe the principal ſbould be paid in, then the truſtees 
lay out the monies in the purchaſe of lands to be ſettled to the ſame 
ſes, J. S. died without iſſue, leaving no will but what he had made 
before his marriage, in which he had gi: en ſeveral 1 and bequeſis, 
(all which devi 1 his ſubſequent ſettlement) and had 
made B. executor, The brother and heir of J. S. brought a bill againft 


the teſtatotr s widow and B. Decreed per lord Keep. Harcourt that 


theſe annuities being redeemable by parliament, were as a mortgage 
aſſigned to truſtees, and directed, 2550 paid in, to be inveſted in a 
- purchaſe, and ſettled as the fee-fimple lands were above ſettled ; and 
* therefore, tho' the wife was to have a eſtate for life, in the annuitics 
by her jointure deed, yet, after her death, the annuities ſhould not be 
looked upon as perſonal eſtate, a moiety of which, on ſuch conſtruQion, 
would by the cuſtom of Londen belong to her repreſentatives, but ay 
direaed to be laid out in landa, and to be as a real eſtate, which, 
after A. U death, would go to the plaintiff as heir at law of F.. S. Trin, 
1712. Diſber and Difher, 1 Will. Rep. 2066. 
2. 20000. — 1500. oy e portion, 
huſbandꝰs money) were agreed by articles S fere marti | 
in lands 1% be ſettled 2 the bufband,, ad wife for © ir lives, te- 
mainder 10 the beim of | 
the beirs of the huſband. | The huſhand receives the 2000). The wife 
dies, leaving a ſan and three daughters 3 then the huſband dies inteſtate, 
and his eldeft daughter adminifters to him ; the. ſon brings a bill againſt 
his ſiſter (the admin ſtratria) to have the money paid to him, he electing 
not to have it laid out, in lands. Decreed accordingly,. and the admi- 


| : | x nĩ ſtratrix indemnified, Mich., 1719. Benſon and, Ben bs (a), 1 Will, 


Rep. 130 (6b), 127 


1 7 F. deviſed 1000, to be laid out in a parchaſe of land in 


vain to lay fee, to-be ſettled upon 4. B. and C. and their heirs, . equally 10 be 
out this diuided ; A. dies leaving an infant heir 3 and B. and C. together with 

[721] the infant heir, bring a bill for this Ic oο And per lord chan. Cow- 
money in per, The money being directed to be laid out in land for H. B. and C. 


—1 J. equally, (which makes them tenants in common) and B. and C electing 


he have their two thirds in money, he ordered it to be paid to them, 
n 
ment they may turn it into money; and equity, like nature, will do nothing in vain. B. 

lord * Jos. —— But as to the ſhare of the ng, that maſt be 8 / * 


prejudicial to his heir. Per is lbiο Ibid. ' it F 
7e Vide P. Ar. (F) Ce. I; and the notes there. (5) This caſe is miſplaced in point of time. 


His Honour 4. J. S. che laintiff's father on his marriage with M. the plaintiff 
__ mother (in conſideration of $ooo/. iportion) ſettled lands, 2 alſo 


diſpute in covenanted to lay out .2000!. (then in the hands, of truſtees) in the | 


this caſe purchaſe of lands, to be ſettled on himſelf and his beirs. "The mar- 


was not be riage took effect; J. S. died inte ſtatẽ, leaving:ifſye one daughter only 
twixt the the plaintiff, but in his life-time he had received 1350. part of the 
party him- 5 x * . : 8 | . 8 A Wa 15 4 2 hs ool 
r We 15 20001. 


father, and the yarty who was to pay the money, but betwixt the heit and executor [admin 


S 


body of the wife by the huſband, remainder l: 


maſter, and. put out for his benefit, who, by reaſon of his infancy, is inca of 
den cee that fach" dees tight, were he de de daring” is infancy, s 


LS ſtrator] | 


FIT. | 


E. 
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Z 


for life, 
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Settlements. 


0007. and laid it out in the purchaſe of an office for his life, NM. his firator] 
vidow adminiſtered to him, and the plaintiff as the only iſſue and heir m_ 
ff F. S. brought this bill to have the covenant in the marriage ſettle- 1,1, this 
nent performed in ſpecie, and alſo for two thirds of her father's per - money fub- 
ſonal eſtate under the ſtatute of diſtributions, And his Honour held, je& to the 
that the remaining G50/. ought to be taken as land, and go to the plain- covenant; 
iff as (a) heir, and decreed that the 6500. ſhould be brought before a _ 3 
mefter for the plaintiff's benefit, (being an infagt) but would not decree to be deem- 
it to be laid out in land, becauſe if the plaintiff ſhould die before ſuch ed u rea! ef- 
22 it would go to her heir of courſe, Mich. 1918. Chaplin tate be- 

and Horner et Ua, 1 Will. Bep. 43. conſe this 
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the eldeſt hn Al. Je Nu the caſe of Scudamere 
chan. the like determination by lord chan. Parker. ns 

3. J. S. a freeman of „on bis intermarriage with M. agrees 
mth truſtees to add 15007. to the wife's portion, which was alſo 7 
tobe laid out within ewo years after the marriage in # purchaſe of lands 
tbe ſettled on J. S. for life, 'remainder 4% M. Jer Ife in lieu and bar 
of her dower and jointure; remainder tg their iſſue. Lord Macclesfield 
uns Clear of opinion, that from the time of the articles the money was 

adebt which J. S. was obliged to pay 3 that it was no part of his per. 
xl eſtate from that time, but muſt be looked on as land, and then it 
could be no bar of 14.” cuſtomary part of the-perfonal eſtate; that the 
cuſtom did not operate at all til the party's deatb, and then whate vet 
ſerſonal eſtate was left was to go according to it. Mich. 1718. Babingtoy | 
and Greemwocd et Us, Prec. in chan. 595. : D Mau. c30.3 M46 45% nc 

6. Truſt money is direted to be laid out in land 20 be ſetiled on A. ee wag 

8 - 5 : , Inge 

fo life, remainder to her fir ft &c. ſon in tail, remainder: to. ſuch ſon in cauſe by 
fee j and until a purchaſe the money to be put out at intereſt, ang the conſent, 
ntereſt to go as the profits of the land, Sc. A. the mother and B. (her Lord Chane 
mly ſon) came to an agreement that a third part of chis money ſhould [722] 
elbr determined that if a remainder man had but à chance for the eſtate or the money, 
which could not be barred without a recovery, there in regard the tenant in tail might 
lie before ſuch recovery ſuffered, or might die in vacation when recovery could not be 
ſuffered, a court of equity, '-whoſe bu/ingſs it is to aid the intent of the party, ought not; in 
nolence of ſuch intent, to decree the payment of the money to the tenant in tail, but 
ought to decree it to be laid out in the purchaſe of lands to be ſetiled according to 
the directions of the. party. in order that the chance which was intended the remaindeg 
nes might be preſerved,” and when the ſertlement was made; the tenant in tail might, 
if he thought fit, ſuffer a recovery, which matter was ſo decred by lord Cowper in the 
eaſe of Colwell and Dr. Shadwell (ö); but in the principal caſe, where the mother was tenant 
for life, remainder to the ſame ſou in fer, ſo that the ton might by fine (c) only, bar theſe 
imitations, and. which fine might-be levied in vacation as well as term, it would bein 
uin for equity to decree a ſettlement, which, the ſame moment that it was made, 
night be cut off. Per Lord Chancellor, ibid 471.—- t ſeems that if the fon had been an 
infant (d) the court would not have urdered the payment of the moner ; for during the 
infancy no fine could have been levied. tid. Fa Vide a Will. Rep. 194. S. 
G cited arg Trin. 1923. and admitted by lord Macclesfield, in the caſe vi Edwards and 
Lady Var wic. (5) See the 8. C. cited arg in the caſe of Chaplin and Horner. 
— 483. (e) Vide Banſon and Benſon, P. n (4) Vide 
re Sezpell, 1 Will. Reps 87. a Fern. 551. h 5 be 
1 ; T 2 | 


Fi 


de paid to 4. and two thirds to B. and bring a bill againſt the truſtees 
to pay it, who ſubmit, being indemnified. Lord Chan Parker directed 
the truſtees to pay the money accordingly, and to be indemnified, but 
ſaid, that if there had been two ſons, or any perſon - in remainder, he 
would not have decreed the payment of this money. Trin. 17 18. Short 
and Wood (2) 1 Will. Rep. 470. 25 e 


„„ 
Ship (Maſterof a). | 


1. IN voyage the maſter of a ſhip is the awners ſervant, and his 
duty requires him to provide beceſſaries for the ſhip, and it is 

the owners intereſt that they ſhould be provided, therefore what the 
maſter zeceſſarily takes up (tho? not upon bottomry) and employs for 
that pores — owners muſt pay. 27 Mar. 1710. Cary and White, 
1s Vin. Ar. 5 1 
Vide F. 2. The ip goes upon a trading voyage and dies ; the 
= caf; ſucceeding maſter opens pablickly the effeRts F the deceaſed, and then 
more fully {ends a letter with a bond incloſed to the widow to anſwer to her the 
| abridged. ſum of 30ol. if the ſhip arrived ſafe, the ſum the deceaſed left being 
2 200d. which was the rate of Reſpondentia bonds there, Decreed by 
lord keep. Harcourt that the ſucceſſor was a truſtee, and ſhould be 

_ anſwerable for what he actually made of the money. Eaft. 10 An. 


Brown and Litton, Lueas's Rep. 20. 2 | . 

3. A maſter of a ſhip takes upon him to ſell the ſhip at an unde 
value to the agent of the Eaft-India compeny. This is a breach of 
truſt in the maſterz and decreed that the Eafi-India company ſhould 

_ anſwer for the real value of the ſhip and cargo, but not for poſſibility 
of gain. 1 Dec. 1718. Eaft-India company and Ekins, 15 Vin A, 
348. pl. 26. . | „ ow Ne „5 1 
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£5 Solicitor in Chancery (a). 


2. . | | | 
8. TI al bills of fees or diſburſements demanded by any ſolicitor employed under any _ 
- commiſſion of bankrupts ſhall be ſettled by one of the maſters: in chancery, and the 
3 maſter who ſhall ſettle ſuch bill ſhall have for his care in ſettling the ſame, and all 
1.T TPON the ſolicitor's appeari to have been guilty of a gro 
neglect, the court ordered ta to pay coſts, Per Parker At 


Mich, 17 19. in the caſe of Fawkes and Pratty, 1 Will. Rep. 593. 

2. The court will commit a ſolicitor for obtaining an order in an ut 

due manner, upon 5 Geo. 2. Barnard Rep. in Chan. 403. 8 
Fa £16 3 J. 


.J. S. a client in the country employs a ſolicitor in the country in And his 
188 chancery, A. employs E. — a clerk in court. J. S. pays 4. 1 aid. 


but E.'s bill is unpaid. J. S. is not bound to pay E. but if E. has any that if any 
papers in his hands; he may retain them till paid. Decreed per lord worry 
chan · King, Eaft. 1728. Farewell and Coker, 2 Will. Rep. 460. from FJ. S. 
to A. he would ſtop it, and it ſhould be paid to A. the clerk in court. And here being 
ſome proofs by affidavits of F. 8.'s retaining Z. to take care of the cauſe, his lord 
ordered that to be tried in an action at law to be brought by E. againſt F. S. G 
451.— —7. S. employed B. a ſolicitor, who employed S. a clerk in this court. 9. 
had an order fot 2 the bill of coſts due to him from B. On taxation a f 
ſum was taken off the bill; thereupon 8. had an order for payment of the coſts incurred 
by ſuch taxation, and eloemted B. to a commiſſion of rebellion, but being not likely 
to recover any thing from B. he petitioned that he might detain F. S.“s papers, not 
only itil the cotts reported to be due were paid him by the i order, but alſo til thoſe 
were paid him by the former taxation. And Lord Cha: was of opinion that 
. might detain the papers till the coſts reported to be due to him by the 3 


but not till the cofts incurred by the taxation, were paid him. Mich. 
„„ — D. 2 chan, 264, 265. 22 my 
4. J. S. was W's ſolicitor z an order was obtained for taxing his bill, 

ind that JF. ſhould pay the money due on the taxation, and J. S. was 
th be examined on i! ries. Afterwards J. S. being under proſe- 
cution for f ; abſconded, but he aſſigned the benefit of his bill of 
coſts to H. for 4 valuable confideration. H. petitioned that he might be 

| allowed to ſtand in X. S.'s place, and that the money due on the bill 
might be paid him, and Lora Chancellor was of opinion that he ought, 
but inclined to think that he could have no order for the payment of any 

part of this bill *till_ he could get J. S. to be examined on interrogatories, 
1740. Wilſon and Williams, Barnard. Rep. in Chan. 263, 264. 

8. Equity will not order a ſolicitors bill to be retaxed without an Tho? it is 
undertaking to pay what ſball appear due on ſuch retaxation. Micb. not neceſ- 
1749. Murfy and Badderfion; Barnard. Rep. in Chan, 266. 2 Ath. Rep, Saß for ® | 
114. . 106. | „„ | | leone 36 
Subpana for his coſts, yet he muſt ſerve his client with the order. for taxing his bill of 
his, and with the maſter's report, whereby ſuch colts are aſcertained, before he can 

take out an attachment for them · bid, 1 95 


EA. W. 11 „„ 


; 1 | Y . | 3 
| South-Sea Subſcriptions. gg. 
DR hes | FD: f | | „ 

Sab Sea company owes money, which is recovered againſt him at la w; tho' all his eſtate 
taken from him by the late act of Rwy c. 29. and proviſion made for his creditors out 
1 th ow, yet lord chan. Parker denied an injunction. gf. 1921. Holdith and MP, 1 


V HAD 200. exchequer annuities, which were aſſigned by N. S. her Frog + 
© intended huſbandto her truſtees, in !ruff for herſelf for her jcinture. tion by the i | 
upon as of 


a 
i g 1 . 10 a 
1 * 371 ; 
| 1 1 wy * 
0 . . . . o | - 0 1, 3 ö iy g 
equal force with a ſubſcription made by guardians, which will bind an infant; burt }(1\8 
. then it being done without the widow's couſent, the ſame ſhould be made good out f ( 


About ten years after the marriage the huſband died, and his executors executors 


| ſubſcribed the annuities unto the Seuth-Sea without the wife's privity, was to be 
| FE e but looked 


« 
» [| 
X S. 8. I ; . * 
s £4 ' 1 4 . 
I i : ©; 'F | 


-Bouth-Sea Subſcriptions, 


.$s but ſhe having notice thereof, and when the company were in proſperity, 
« . inſifted/ upon having a proportion of the 'benetit of that ſubſcription, 
| 1 and And lotd Macclesfield held the wife to be bound by the ſubſcription of 
ſhou'd theſc annuites into the Sousb-Sea z the ſame being done by the executors, 
we de who had the legal eſtate; and the aſignment.of the annuities upon M.'s 
Eve, out marriage had never heen regiſtered n Scac*, and conſequently were void. 
ne _ Colts ordered to M. out of N S.'s aſſets, Mich. 1722. Powel! and 
2 Hauley and Car, 2 Will. Rep 82, 55. * ; : 
yovenanted for himſelf and bis beirs to make good theſe annuities to bit wife ; and this was ſo or- 
dt. Hotwithitanding ſhe was reprelemed as having inſiſted afterwards upon receiving 
the imaginary benefit of this ſubſcription, for that that looked rather like looſe diſcourle 
than any thing eiſe; at leaſt, it would be too hard, for that reaion, to deprive her of 
the proviſion which was ſtipulated for her on her marriage, Per 
mi*'te'} there was a clauſe in the act of 6 Goo, 1. 6. 4. ſe. 23. for making good all ſubſcrip. 
tions made by truftces, executors ox Guardians, but he ſaid this was for the benefit, guiet and 
ſecurity. „ the-South-Sea prapany, which: this decree would not break into; on the other 


that two of the refduery Legatees in J. $.'s will were infants, and ſo could net be bound by the 
ew 


amar conſent) {hewed piamn enough what was the intention of all the parties touching 


the ſubſ:ription (vi) that the wife ſhould not be deprived of the benefit of her ſettle- 
ment who did not ſeem ta have had any means of r the executors to let her 
| Into the beniefit of the ſubſcription of theſe annuities, 

_ Chancellor, ibid, 85, 36, 


His Honor 2. p1;otiff M. the filter of plaintiff 7. had money in A. agoldſmith's 


fret bands, for which ſhe had 4s note. Plaintiff T. by letter ordered 4. 
a decree to inveſt the money in lottery tickets, but did not direct in whoſe name 


which he thoſe lottery orders ſhould be taken. 4. inveſted the money accordingly, 


himſelf and took the orders im his own name, and afterwards ſubſcribed the hite- 


had made O orders (with other orders of his own and cuſtomers) into the Soutb-Sea, 
— fince but gave no notice kill ewo montlis after che ſubſcription made. On z 
when he ſat bill by T. and M. ro compel A. to procure for them lottery orders to the 
at FWefimin- amount of thoſe which he without their conſent had ſubſcribed into the 
fer for South-Sea, his honour thought that by the words of the act of 6 Geo. 1. 
223 c. 4. J. 23. impowering all truſtees, guardians, executors and adminiſ- 
| enſeof (raters, to ſubſcribe lottery tickets into the South=Sea, tho? the Ceffui 
Blu-k and ue Truft had in this caſe expreſaly forbid the truſtee to ſubſcribe, yet 

| Nichol, by virtue of the expreſs autho. iry given to truſtees, &c. to ſubſcribe, 
72 5] (in which authority given by parliament the conſent of every proprietor 
and which, and Ceffui que Traft is intended notwithſtanding ſuch prohibition) 
he ſaid, the ſubſequent wards would be good, and\the-tfuſtees juſtified ; and 


was not ſo that it would be a very unjuſt thing in the parliament, if it were to 


ſtrong for be conſtrued chat the act had made the ſubſcription good, and 
+ DF an | | nd yet the 
mw the truſtee liable to be ſued, and to be — for the ſame to the 
frincigat Ceſtui que truſi : But that the principal caſe does not go ſo, for here 
caſe; for was no prohibition frum the Ceſtui gue 'trafl., That from ehe time 
three lotte- of A. 's taking the orders in his on name he became à truſtee. And 
* „ lis 5onowr difmiſſed the bill with coffs general as to both the plain- 
the bearer, kiffs, but that if plaintiff 7. would apply, the court would on pe- 
and which tition order that the other plaintiff the flu que Truſt ſhould pay ail 
were left the .cofls (a). Trin. 1723. Trenchard and Ippeſly and Manley, 2 
1 Wilt. Rep. 166. > V 
goldſmith only for fafe cuſtody, were ſubſcribed by him into the Soutb-Sea, upon which the 
Proprietor who left them brought a bill againſt the banker, and his Har diſmiſfed it, for 
that it was a hard caſe that the banker, who was but a truſtee, ſhould ſuffer for doing 
what was then thought to be for the beſt; and if the plaintiff was wronged, he was 
at liberty to take his remedy at law; which decree the court had greater regard to, as 
the parties acquieſced under it, and brought no appeal. Cited fer his bonowr, ibid. 169. 
+ The ſame point was determined by Lord Macclesfield in the following term in the 
cf Weaver and Fowler, Aid. 50, in a note by the editor. CAP 


han. . executors cler ing by their a1{wer to make this good to M. (notwithſtanding . 


there been any. Per Lud 


> Be 1 Mw "oY a——— c-w__ D<@ #M# oo 0-4 
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. MTOoRTCGAGEE of South-Sea ftock ſells part 1 he is liable to 
account. May 1727. Harriſon and Franks, MS. Rep. | 44 
2. J. S. purchaſed ioo. Scurb-Sea flock, and the ſane And hies 


in the Sax:b-Sea books. Afterwards another of the ſame name, but not} . 1 
known by the ſame deſcription, (and who at the ſame time was owner of lind to j 
ſome Sexih-Sea ſtock) by ſome means or other got the 10000. ſtock think that 
belonging to the firſt J. S. placed to his account in the South-Seq the compa= |; 
books, and ſome years after transferred the fame to K. his broker in ny _— l 
order to fell it, and R. accordingly did ſell it. Both the F, gays 0 
died. On a bill brought by the repteſentative of the firſt J. S. Leds 
| Chancellor was of opinion, that the plaintiff might eleR either to have ſhould be 
this ſpecifick ity of ſtock now bought for her, or elſe to have a no ſuffici- 
fatisfaQon for it at the time it was ſold out, and thereby a converſion ency of 
made of it. Hil. 1740. Harriſa and Pryſe, Barnard Rep. in Chan, allows in Nj | 
ä F of the re ITO 
preſentative of the laſt F. 8. becauſe they muſt be conſidered as truſtees for the firſt J. Ss. ( 
at the time he had purchaſed this ſtock, and as the ſame was transferred without his 4 1 
vity, they muſt be conſidered as continuing his truſtees, but his lordfbip ſaid * * l 4 144 
4 32% J 
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ſoon enough to determine this point when an account is taken of the aiſets. 
_ uſe at this day. 1 Hawk. #.s. 128. c. 60. . 10. „ 

3. If ſtock belonging to a teſtator is given by his will ſubjeQ to a 
contigency, the court does not preſume that the ſtock will always remain £4 
n the ſame plight, and if it is converted into other ſtock, the ſtock into „ 
- Which it 18 ſo converted ſhall be ſubject to the ſame contingency. Per 1 


Lord Cbanc eller, Hil. 1140. in the caſe of Batten and Whorewood, Bar- WE 
nard Rep. in Chan. 422. See 2 Ait. Rep. 159. pl. 142. 1•0 
. 261 18 
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-- Supplicavit (a). / abe ff 
Pplicavit (a). - wire 

7 uſe at this day. 1 Hawk. Pl, C. 128. 60. /. 10. | | 
PON à motion for à ſupplicavit at the ſuit of S. a barrifter After- I; 
at law, upon articles filed on oath of aſſault and battery againſt wards a 


Tenant by the Curteſy. 


the ſum months, and ordered it to be indorſed for 4000l. which the party and 
be x his ſureties ſhouid be bound in. Mich. 1723. Mr. Clavering*s Caſe, 
is cire 2 Wl. Rep. 202. Dp 

| cuniſtances. there ought to be an affidavit to prove this, and ſo his Lordfip denied the 
motion. I. 203,—-lIt ſeems his Honowr generally refuſed to prant this writ, ditecting 
the party :ggrieved to apply to che j::i::v5 of the pcace. {bid After an impriſon- 
ment for fifteen months upon a Supplicavit, nd no proſecution commenced againſt the 
defendant in all that time, the prrty -« diſcharged on very ſlender ſecurity, Zeoft. 4 
Geo, 2, Groſvemr and. Edwards in B. R. Fim.-Gill. 268. 
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But a limi- D. VIS E ef lands m luſdand and wife for their lives, and after 
tation to the deceaſe of the wife then to the child ar children upon the 


mugs ra death of the wife the huſband's eſtate determines. Per his Honcurs 


lives vill Mich. 47 34s Cowper and Cowper, 2 Will. Rep. 652, 671, 672. 
wnipubt-dly carry an eſtate for, beth their liver during the life of the ſurvivor; ger his 
Hondury 1hid. 6951, Cites Brednell's caſe, 5 Rep. 4 And his Honour ſaid, that this is the lege! 
as wel} as Mera and groiweticel confixuRion of a limitation to A. and F. for the term 
of their lives; for the term of their lives being ura muſt comprehend both and join 
them together; which is the Aal conſtruQtion too, where there is no particular reaſon to 
| vary from it; as where an office is grantetÞro two pro termine vitarum fuarumy this was 
held in auditor Curls caſe, 11 Rep. 3. &. to be determined upon the death of one; but 
in alimiration of lands. it is other wiſe ; and, the reaſon bf the difference is this: A join. 
tenancy of lands may be ſagered, and if it be not, the. intereſt muſt conſequently ſurvive, which 
is otherwiſe iu an office; and that it is ſo in lands, is not from the import of the words 
of that limitation,” but ſrom the ifi or operation & law for; if the words imported 
a ſurvivorſsip, it would be ſo in both caſes; beſides, upon a ſeverance of the jointenancy in 
land, the eftate does not continue during the life of each donee, but determines upon the death of one for 
bis moiety, and of the other for bis. And cited Dy. 65. 4. and 1 {ft (291.) 197. 4. Bid 673. 


WEE be | —om—m—— 
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= | Tenant by the Curteſy. 


Tenant by the Curteſy, in what Caſes, e. ecotit.—4nd of 


1. U Y tat. 5 Jac. 1. cap. 5. a popiſh recuſant convict who is married 
| ,. otherwiſe than in open church, and by a lawful miniſter 

according to the orders of the church of England, ſhall not be tenant 
wh | . . 


Tenant by the Curteſy. 


;. 4, ſeiſed in fee had iſſue two daughters L. and M. and deviſed And his 
i land to truſtees. in fee, in truſt to pay his debts, and to convey * 
ze ſurplus to his daughters equally. M. matried and died, leaving — 2 

infant a ſon and her huſband ſurviving. On a bill for partition by were to be 
the huſband of M. in his anſwer had ſworn that he married M. governed 

u 4 preſumption that ſhe was ſeiſcd in fee of a legal eſtate in the by theſame 
jety, and that at the time of the marriage ſhe was in the actual men and. 
ceipt of the profits of ſuch moiety z and it was admitted that this jy the ume 

& was not diſcovered till after M.”s death, nor until it was agreed reafon, as 

a partition ſhould be made. Decreed per lord chan. 2 that legal eſ- 
eſtate for life in a moiety in ſeveralty ſhould be conveyed by the tates; ant 
flees to the huſband; wich remainder 1a fee to his ſon. Hil. 1708. 8 * 
atts and Ball (a), 1 Will. Rep. 108. 5 mink r 
þ ſhould have been tenant by the curtefy had it been a legal eſtate, ſo ſhould be be 
this truſt eſtate; if there were not the ſame rules of property in all courrs, all things 
be. as it were at /es, and under the greatelt uncertainty. And his La added 


2a caule by conſent, but was of opinion that the huſband ought to be tenant by 
curteſy, the rather becauſe it a » that he upon his marriage did preſume his 
iſe to be ſeiſed of a legal eftate in the moiety, and had reaſon to think ſo, ſhe being 
ion thereof. Nad. 10g. „„ . (a) 2 Yern 680. S. C. 
xd, 2 Will, Rep. 645. S. C. cited per his Honour, Hil. 1933. is caſu Sutten and Sutton. = 
3. J. S. deviſed his lands to 4. his ſiſter (who was his heir at law) Itdoth not 
ber life, and that if ſbe married and had iſſue male of ber body living appear that 
the time of her death, then to ſuch iſſue male, and to bis beirs male 5 
en lo B. and bis heirs for ever. J. S. dies, and A. martied da- intention 
ant C. by whom ſhe had iſſue. a ſon and a daughter; then that 4. 
died, and afterwards the daughter died, and the fon ſurvived, his filter 
jo afterwards died. Upon the death of the wife the contingem e 3 
ate=tail to her iſſue began, ſo that at that time the eſtate was to axe Je 
wmence in poſſeſſion and be conſummate, becauſe her eſtate for the inheri- 
by which it was to be ſupported was gone, ſo that the inheritance tanc-; if 
ing never veſted in her during her life, for that reaſon her huſband [728] 
net be tenant by the curteſy. Per lords commiiltoners Raymond and he had, 
bert, Trin. 11 Geo. f. Boothby and Vernin, ꝙ Mad. 147. © _ _- 
55 | inly he 
ing the whole dominion over his eſtate, and who could have moulded it as he . 
per, would have ſbewed that he intended ſhe ſhouid have the inheritance; but there is 
the leaſt ſign or badge of any ſuch intention; and if it ſnould be otherwiſe intended by 
tion of law, that would be an injury done to the intention of the teſtator. Per 
ibid, 150. Wherever the eſtate is to be determined by expreſs limitation or con- 
on on the death of the:wite, there the huſband ſhall net be tenant by the curteſy, as 


ail male, remainder to the heirs of her body, remainder to her right heirs; here it 


ant by the curteſy, becauſe the contingent eſtate which is to ariſe on her death inter- 
between her eſtate for life and the inheritance. Per cur”, in S. C. ibid. 150. — 
the year book, 1 £9. 3. 14, 15. —45 Ed. 3.16 

4. Huſband may be tenant by the cuſtom of a truſt, tho' the wife 

mot have dower thereof. Said by Lord Chancellor as a ſettled rule. 

. 1733. in the caſe of Chaplin and Chaplin, 3 Will. Rep. 234. 

5- The reaſon of the difference why a wife in caſe of an elopement 

th an adulterer forfeits her dower, and yet the huſband leaving his 

e, and living with another woman, does not forfeit his tenancy by 


curteſy, is, becauſe the ſtatute of Veſtninſter a. cap. 34. 8 


this being a caſe of ſome difficulty, he could have wiſhed it had not come before 
ule 


r, but if Be died, leaving 10 i ue male at the time of her deaths manner of 


ere an eſtate for life-is limited. to a woman, remainder to her firſt and every other ſon 


plain ſhe is ſeiſed of the inheritance ; yet if ſhe has a fon, the huſband ſhall a be 
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ce gquity of redemption is in this court conſidered as owner of 


Tenant by the Curteſy. 


| by expreſs words, under theſe circumſtances, create a furfeiture 
dower z but there is no act inflicting in the other caſe the forfeiture of 
tenancy by the curteſy. Per lord chan. Talbot, Eaft. 17 34. in Ca 

(a) Vide P. Sidney and Sidney (a), 3 Will. Rep. 269, 276. | 
Ca. 6. 7. C. plaintiff . and alſo father of the wife of defend; 
His Lord» F. S. by virtue of a marriage ſettlement being ſeiſed of ſome lang: i 
ip ob- tail, and of other lands in fee-fimple, had iſſue three daughters, 5 
lervel that of the land of which he was ſeiſed in fee he ſettled on himſelf for 
on _ remainder to Anne his eldeſt daughter in fee, and the other par: of ſuc 
* lands he deviſed t the ſaid Anne and ber heirs, ſubject to the payme 


ont 
e 2" unto ber two fiſters of 200), apiece. Anne after her father's den 
t ons, firſt, by leaſe and releaſe of 24 and 25 June 1725 mortgages of d 
Wheat lind fee-ſimple lands to defendant Scarf in fee, proviſo, to bo 
vf intereft an payment of gool. and intereſt, On 6 Aug. 1729 Awe intermarne 
2 wvith defendant J. S. and in 1731 ſhe died, leaving iſſue by him a ſu 
c:m/idered to Who died without iſſue z and on his death his two aunts the plainif 
be in the eye became his heirs at law and intitled to that inheritance, and in 7; 
of the 1733 brought their bill againſt the mortgagee (5) Scarf and J. S. ( 
court? of") for a redemption ot the mortgaged premiſſes, and to hare a 
£729] account of the rents and profics of the real eſtate which belonged tot 
| Whats tes 185 
gui ſite io in. i : 
—_— 3 
to be tenant by the ubteſy ofy As to the Firſt his Lordſbip ſaid, an Equity of redemption bas alm 
been conſidered in this pur ef wy br 395 in the land as will deſcend 
22 to heir, and 2 intailed, deviſed or mortgaged, and that equitable inter 
be barred by a Common ys which proves that an equity of redemption is not conſiden 
barely as a mere right, but ſuch an eſtate whereof in conſideration of this court the 
may be a ſeiſin, or a deviſe of it could not be good. The you who is intitled to tl 
he land, and th mortgage 
to retain the land ae a pledge or depoſit. And for this reaſon it is, that a Mortgage 
tee is conſides ed as @ perſonal eflate, notwithſtanding the legal eſtate veſts in the heir in po 
of law ! he buſband of 4 mortgagee in fee ſball never be tenant by the curteſy of the mori 
| eſtate, unlgſi there be a forecloſure, or that ſuch mortgage has ſubſilted tor ſo great a leug 
time 3 w cour! thinks ſufficient to induce them not to grant a redemption. A 
gage in fee will not paſe under a deviſe of all my lands, tenements and bereditaments,, decreed in Li 
and Faullland, 2 Vern. 625, Tnere ſaid, if it was a releaſe of an equity of redempii 
or forecloſure, it is now part of the real eſtate in the land. 1 Fern. 401 Bana 
Xinaſſon, a mortgage in fee in right of the wife on the huſband's dying and not diſpolu 
thereof was decreed to be a choſe en afion, and ſurvived to the wife, from whence ith 
lows that the perſon that is intitled to the equity of redemption is owner of 1 
land; for if a mortgage in fee in right of the wife is on the death of the huſband: 
| creed to be but a cheſe en action, if the ownerſhip of the land is not in the mortgagor, 
is in nobody; and if this matter of mortgagees is not an intereſt in equity only, 
properly a real eſtate, then the real property will be ſunk and veſt no where, if not 
the mortgagee. If a _ will deviſes lands, and afterwards mortgages in fee, tht 
lands, ef law it is conſidered as a revocation of the total deviſe, but in equity only a 
pro tanto, amounting to the ſame thing as 3 in a charge upon the land, and ut 
the mortgage is paid the deviſe takes place. Ihe ownerſhip of the land does al! 
veſt in the mortgagor or mortgagee. at an equity of redemption is no otherwiſe 
right of action than every truſt; and as there can be no benefit had of an equity of 
demption but by Subpæna out of this court, ſo in the caſe of every mere truſt in lz 
which is cohſ{idered as a real eſtate in this court, but cannot be come at without 4 
pena, To ſay that it is a mere right of action is by conſequence to ſay that the eſtate in 
land is in nobody, and this determines the queſtion; for if a mortgage is but a* 
en ation, this affirms that the equity of redemption is the real — of the ell; 
and this will determine the point between them. It is true that a mortgagee is not % 
1y a truſtee for the mortgagor, but it is ſufficient for the preſent 1 he is in fo 
truſtee for the mortgagor, and it is moſt certain that as to the real eſtate in the lan 
mortgagee is only a trullee for the mortgagor till forecloſure. Mortgagee is only o 
as a charge or incumbrance, and intitled to hold as a pledge, and as to the * 5 
eſcend 


(5) The mortgagee came into poſſeſſion in 1931. 


Tenani by the Curieſy. 


tif s (a) (defendant F. S.“s) wife, that deſcended to his ſori, deſcended, 
om the time of the death of ſuch ſon, as heir atlaw to both of them. and the 
efendant J. S. inſiſted to be intitled to the mortgaged premiſſes real eſtate 


t his life, as tenant by the curteſy of the mortgaged eſtate, but — 1 
8 Honcur (3 May 1735) held that he was not; and ſo was decreed the mort- 


account for the rents, &c, thereof from his ſon's death. On an gagee 
„Led Cbancellar (on great conſideration) was of opinion that is a truſ- 


& was intitled to be tenant by the _ the equitable eflate ter for 
decree at. 


f the wiſe, and ſo reverſed the rolls as to this point. gr 


Hil. till the 
quity of redemption is forecloſed. $ „What is requiſite to intitle the huſ- 
and to be tenant by the curteſy. And his Lordſbip ſaid at law four things are neceſſary 
o make a tenancy by the curteſy. viz. marriage, having iſſue that may inherit, death of 
he wife, and ſeiſin of the wife. Co. Lit. 30. «. Here it is admitted that the three firſt did 
;ncur, but the objection that is relied on is, that there was no actual ſeiſin of the wife 
luring the coverture, which is contended to be as neceſſary in reſpect to an equitable eſtate, 
of a eſtate; and it is admitted that the wife had no actual ſeiſin of the lege! eſtate, 


ther in or in law. Here is no diſpute whether actual ſeiſin in conſideration of law, 


bat all that is beſide the preſent queſtion, for the proceedings are upon a ſuppoſition, 
u no ſuch thing as tenant by the avon But the true queſtion upon this * is, whe- 
ther there was not ſuch a ſeiſin or poſſeſſion in the wife of the equitable eſtate in the 
und, as in confideration of equity is equivalent to an actual ſeifin of a legal eſtate at 
common law ? And his OP ſaid, that in conſideration of this court he was of opi- 
nien there was ſuch a ſeiſin of the wife in the preſent caſe of the equity of redemption, 
and faid he had ſhewn that a perſon intitled to the equity of redewption is owner of 
the land. of the Aal eſtate, and if ſo, there muſt be a ſeifin of the legal eſtate, and what 
other ſeiſin could there be than what J. S. and his wife had in the preſent caſe? For 
here is a mortgage in 1928 by Aue, who in 1929 married F. S. and in 1331 died, leav- 


iſſue a fon, and the wife was all along in poſſeſſion till her death, 
did not come into poſſeſſion till after her death, and there 


the mortga 
is not any forecloſure; and tho! the poſſeſſion of the wife was but as tenant at will to the 
mortgagee, yet it was, in equity, a poſſeſſion of the real owner of the land, ſubj 
only to a pecuniary charge on it, and from thence his Lordſbip thought it clearly followed 
that thers cannot be a higher ſeifin of an equitable eſtate. That the huſband might be 
tenant by the curteſy of this equitable eſtate of the wife, his Zerdſbip cited Williams and 
Wray, 2 Vern. 680, and Sweetapple and Binden, 2 Vern, 536. and his Lordſbip obſerved that 


there had been two objections made by the plaintitfs, firſt, that the huſband had it in 


his power to have had ſeifin in his wife's life-time, for he might have paid off the 


mortgage, and therefore it was his own laches that he did not. Secondly, that a wife 

| not be endowed with an equity of fedemption. As to the laches in J. S. it is 
@mpared to the huſband's not making an entry at law, but his Lo#dfbip ſaid the compa- 
non will not hold, for it is not ſo eaſy to pay off the principal and intereſt due on a 


mortgage as it is to make an entry at law, nor is it to be done ſo ſpeedily, for a mort= 


gage in moſt caſes is allowed fix months notice to be paid; and his /ordfoip ſaid in the 


e of Sweetapple the hufband might have brought his bill in his wife's iife-time to 


compel the laying out the money in the purchaſe of land, but tho” he omitted ſo to do 
till after the wife's death, yet that was not objected to him as laches. And it being 


aid that this would encourage the huſband to let the intereſt run on the mortgaged 
premiſes, which would perhaps ſwallow up the whole eſtate, his Lordſbip ſaid he could 


bot find the force of this ground, for if he is owner of the eſtate, the was owner 
of the fee. That if by this is meant the intereſt that became due in the wife's life- 


lite, the huſband has nothing to do with it, becauſe the intereſt that he claims does 


not ariſe till the wife's death, and he therefore is not to pay intereſt that was due 

fore his title accrued, But by this is only meant the intereſt from the wife's 
death: During the tenancy by the curteſy the heir will have the ſame remedy as in 
taſe of a tenancy for life of an incumbered eſtate; for in all ſuch caſes the tenant for 
Ife keeps down the intereſt. As to the oh jection of the wife's not being 'endowed of 


bot to be tenant by the curteſy of an equity of redemption, his Lordſbip ſaid that this 


Jet that the Buſtand ſball be tenant by the curteſy of a truft eftate (c). That the argument 
ver to curteſy fails in this caſe, perhaps it may be hard to find out a ſufficient reaſon 
n came to be ſo determined in one caſe and not the other; but that it was ſafe 


W follow former precedents, and what are ſettled and eſtabliſhed, and if ſuch precedents 
l 


an equity of redemption on a mortgagee in fee, and that therefc.re an huſband ought 


roves too much, for it has been determined that a wife ſtall not be endowwed of a truft Fate, | 
rom 


would be departed from, bis /er/bip held it fit rather that the wife ſhould be — 
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| Tenant by the Curigſy. 


to allow the wife dower of 
and that it was 


2 


ale 


; ar a purchaſe, the 
ad rem, tilt the pertormance of 
the condition. As to a condition or power of revocation, theſe fand upon ditferent 


were to make him tenant by the curteſy of a condition; for taking ii 
wiſe bod, in that caſe, — is re or right ad 


reaſons. And for theſe reaſons, upon the belt conſideration, his Lordfip decreed as aboye 
he _ karning that appears in this caſe, and my bei defirous to make 
this work as uſeful as I can, are the reaſons of it's being bere ſo fully ſtated. I hav: 
ſeen a MS. Rep. of this caſe to the ſame effect ) Plaintiff in the original. 


1 () 3 Will. Rep. 234. (O) this caſe is called by the name of Caſeburn v. A. 
1 7. A. died, leaving a wife, a ſon and a daughter, the 9vidow en- 


| (6) P. 384. Ca. 11. 

V . 

[730] tered upon the eftate 3 and was ſeijed as teriant in dower of one part, and 
8 as tenant in common with her ſon of another part, and of a third part a 
the whot> guardian in ſocage to ber ſon. The ſon died beyond ſea; under age, 
for himfelf whereby the daughter became intitled, who, during her infancy, 
in exelu - married plaintiff, and they applied to the mother to be let into poſſeſſion 
ſion of his of the ſon's part, which the mother refuſed; imagining the ſon was 


5 ſtill alive, and thereupon to hold the land for him. Upon this they 
5 Aer. brought a bill for an account, which was directed; then the daughter, 


ſerve as the dies, and upon the huſband's application to the court, one queſtion wa, 
entry of his Whether the ſeiſin of the mother (after the ſon's death) being tenant in 
compani- common with the daughter, was the ſeiſin of the daughter fufficient to 
bobs N make the huſband tenant by the curtefy of her part? And Lord Char 
| rely 2 cellor held it was, for the entry and poſſeſſion of one tenant in com- 
inſt him; mon, Se. is the entry and poſſeſſion of the other. Decreed for 
t hoe is the huſband, 25 Feb. 17 39, Sterling and Fs, 7 Vin. Abr. 149 
mot this ; — 717 . D. Vo „ 
* pl. 11.—14 Vin. Abr. 512. pls 5. S. C. accord e 
the mo= _ „ | a | | 
ther's keeping TN of the whole againſt the daughter and her hufband was entirel 
owing to a miſtake in imagining her ſon was till living, and not with an intent to ex 
'clud= the daughter from her right, and therefore no inference can be drawn from 
Per Lord Chancellor, in S. C. ibid, 1 5 | | | 
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CAP. CIX. 


Timber Trees. wall be 


ſnall be 

be above 20 years growth leſs the 1 ba 4 Fro” i Preſurel 
2 wel, unle contrar rove er he 1 
2, aud Mackeperths Nad. 128. 7 be proves u 15 


22, in Scae 


(A) What Trees are accounted Timber Trees. 


| F. articled to ſell land to A. for 20, 7 180. and the timber 5 he va- His Lordfeig 
* lued and paid for by 4. beſides the 


4. for a ſpecifick performance of the arti 
creed, and the timber was ordered to be valued by two indifferent may not be 
perſons, to be appointed by the maſter. The maſfter made his report, and worth 4 
ed ſome thouſands of ſaplings at 12d. or 189. apiece, as alſo gal- 

ſome of which were rotten, or contained no ti 
Walnut trees, which were not timber, althoꝰ ſome 
201, and others 401, a tree ; alſo Yew, Cherry, Crab 
Cbeſnut trees, were yalued as timber in the report. And on Exceptions not walzuy' 
(inter al) to this part of the report, lord chan, Xing ſaid that it 18 
country that makes ſome trees timber, 
generally ſpeaking are not ſo, as Horſe Cheſnut and Lime trees, ſo of May be 
Birch, Beech, and Aſp z and as to Pellards, notwithſtanding wha 
in ＋ 470 in the caſe of Soby and Mal yu that theſe 
* omega - 


then fir for nothing but fuel. Trin, 1731, Duke of Chand and Talbot, — 
2 Will, Rep, 603, 606. : | ; ble value, 


unleſs the 
parties can agree amongſt themſelyes to lump the valuation, and as it is the cuſtom of 
the country which aſcertains what are timber trees, making ſome to be eſteemed ſuch 
which in their nature generally ſpeaking are not, eſpecially in countries where timber 

bs ſcarce, He ſaid he would direct an iſſue to try whether any and which of 
e Cuſtom of the country to be accounted timber, id. 606 Ds 


7314 C A P. CX. | 


waz. Tithes (a). 


Hucks and Phelps, in Seas, that if a man libels in the Spirit»al court for tithes in kind 


and the defendant in tb court pleads a modus, and the diritzel court tefuſes.thar plea, a 


| ſhall go. A man may libel below for a modus, or for tithes due by cala: 
t if the modus or cuffom be denied, the ſpiritual court cannot proceed. Tria. 1716. Bunk, 
Rep. 8. lf a man libels in the ſpiritual. court for tithes in hind, and the defendant 
below ſuggeſts, and inſiſts upon a ma, there the ſpiritual court has no juriſdiction to try 
the modus, their method of trial of proſcriptgos being different from ours; but if a may libels 
for a modus, and the defendant admits the modus, the ſpiritua court may proceed in that 
cauſe: But.even in the firſt caſe, if they it them to proceed to ſentence, they come, 
then, too late for a prohibition, being it is pro defefu triationis only; but vou are never 
too late where it is _ Tria. This diſtinction was taken Ach. 1919, is 
% Ay and | , in SC Bunk. 19, ' | | | 83 . 


5 (A) Caſes in general relating to the Payment, &c. of 
F 8 
() Of a Modus. 


C) Caſes in general reluting to the Payment, &c. of 
A tithes (a). 3 
1 | Fa & | 9 
and = are the effe ct of labouy, and not the natural produce of the land, (tho! tis 
an uſual way of manyring land with them) yet, they are tithable. MS. Notes —A 
man may be bound by ciſtom to give notice when he ſets out his tithes. Bever and 
Spratley, Hil. 1733. in Sac, MS. Notes. —— Bunb. Rep. 333. Beaver and Spratley, S. C. 
ſtates it thus; bill for tithes ſets forth that by cuſtom the occupiers, c. ought to give no- 
tice to the perſon intitled to the tithes, of ſetting forth their tithes, or that there was ſome 
ether cuſtom of the like nature. Upon the hearing it was coed, that it was unreaſonable 
the occupier ſhould er to give notice to the perſon intitled to the tithes, for t.e 
might live 100 miles out of the 328 Barons Carter and Comyns thought there was 
ſomething in this objeRion; tho” the lord chief Baron thought it well e10ugh, for notice to 
the ſervant would be good notice in that cafe.” But the whole court held that the words, 
« or ſome other cuſtom of the like nature, were too wncertain, for the cuſtom being :he ſoun- 
dation of the plaintiff's demand, the court cannot decree an account wichout it be firſt 
eſtabliſhed. Bill diſmiſſed with coſts. At what time a tender of tithes ſaves d-fen- 
dant's coſts, wide ante, P. 4. Note at (A) this work Tender of payment af tithes ad- 
_— after anſwer. Trin. 1719. The biftop of Exeter and Trenchard et al", in Scac, 
L . 47. EIS a ART vga e 8 1 Es 


3 


And 'twas 2 was exhibited for tithes, and the juriſdiction of the court 
9 „ demurred to, but the demurrer over-ruled, and the defendant 
1 ordered to anſwer. Tria. 1674. Anon. 1 Freem. Rep. 303. Ca. 371: 
1 

court of xchequer did not hold pleas „ bill until the ſtat. of 33 H. 8. 6. 39. 
ibid. Naw; A bill jor tithes uſed 2 to be a waiver of the dies bat 
this of late hap beey diſcontinued, becaufe the bill prays only the fingle value of the 
tithes, Per cur”, Hil. 1924. in Scas, Bunb. 193. Es | 5 1 


Tithes. 


zog reQtor of the portions of Pitt and Ti.dcomb of the rectory From this 
A of T. in Con Devon, decree the 


defendants 


ears at 3ol. per annum, A. preferred his bill In Scac*, and (after the Houſe 
Aken to conſider of it) the court were unanimouſly of opinion, of Lorde, 
ithes log he fo 
toll diſh ; and dec | 
accordingly, and to pay coſts, 22 April 1706. Newte and Cham- 0732] 
ar 6 al', 8 Vin. Abr. 39. Pl. 5 horſe malt- 
„ C04 1 11 * ad 3 _ _ 
nul tithe, for there was no natural increaſe from it, but only a profit ariſing from the ii- 
0 2 — and the labour of a man and horſe, and if it were perſonal the ſame 
{only be for the tenth of the neat profits, deducting all charges, Secoudly, If a perſonal 
. was due for ſuch mill; it was only due where perſonal tithes have been by cuſtom 
i for forty yeats before the ſtat» of £d. 6. Thir Aly, The appellants only took 24. per 
vel for grinding, and the reſpondents did not prove any cuſtom, nor the value of the 
th toll Gm, nor any other tall to be taken by the appellant; Fourthly, That the tenth 
diſh would be more ſometimes than the hole proprie tors gains, conſidering the 
ence of erecting and maintaining this mill; Fif:bly, That the corn will pay tithes 
ie, for that in the corn that was ſo ground was grown within the ſame pariſh, 
{o the tenth paid to the reſpondents in the field; and if any was ground that grew 
here. the ſame did in like. manner pay the tenth to the incumbent where it grew. 
nn. This decree will produce a new lort of tithe, and will aff· & & great many people 
lala, where there are many ſuch mills, and ſome thouſan is of them are in other parts 
he kingdom ; nd if this decree be affirmed, they muſt all pay tithes, On the re- 
lents part it was inſiſted, firſt, that tithes were due both bx. the Common and Statute 
for new ereGet mills; that tithes were by the cancns due: for all mills, and by 
Ger e. 5. for new erefted milſs, which expreſsly provider that no probibition ſpall lic in 
s caſe, Secondly, that there had · been from time, 40. time.ſeveral reſolutions and 
es for tithes of mills. Thirdly, that the reſt of the mills within the reſpondencs 
ions had all along paid, and did ſtin pay tithes on a corapoſit.on for the [me, and 
4 Modus for a mill proves tithes to be due if they were not diſcharged by 
þ Modus, Fourthly, that it was predial tithes, and the renth toll diſh payable for the 
1, and ſo was both the Canan, and Caſtom, and Uſage of this kingdom. Fifthly, that 
"as not a double tithe, for it was paju by ditferen. perſons, and for diff rent purpoſes, 
in the firlt caſe by the owner of the corn, and in the ſecoyd caſe by the owner of the mill. 
is cauſe was heard in Dom. Proc. 20 Jan. 1596-7, and upon ſomę debata the, conſide- 
jon of tithes predial; mixt, or perſbnal were due f y ſuch a. miſl, and if any due, in 
at manner pavable, was referred to the Judges, who af er ſevetal adjquinments attend- 
the Houſe 17 Feb. 1706, and all the judges of B. R and C. B. (except Fo, were 
Opinion 1 That ende gue fer a new erected malt mill was @ perſonal tithe only ; 
| chief juſtice H. and chie juſtice Trevor hel that there was no tithe due at all. for ſuch 
becauſe a perſonal tithe was due only where it bad been Faid within, forty eat: before, accord- 
[to the ſtat. -2 F 3 Ed. 6. c. 13 J. J. Upon which che Lords reverſed the degree of the 
chequer; but ordered, that A. do recover his tithes of the ſaid mill, n the nature of 4 
fuel tithe only, viz the tenth part of the clear profits ariſing from corn ground in the ſaid mill, over 
above all incident charges, and to that end that an account be taken of the profits of the 
{ mill, and charges for the time paſi within the time ot the demand of 4's bill ip the 
api and ſince, and that the ſaid tithes do ſo continue to be paid for;the fature ; 
alſo ordered that the ſaid court of Ex.hequer do cauſe the ſaid account to be taken, 
that ſhould be found due th-r-on paid accordinely. bid. ——2 Fill. Rep.463 Trin. 
„ S. C. cited by the name of Chamberlain and Nieate in Dam. Proc.) upon an appeal 
1 decree of the court of Exchequer, where the bill Was brought for the tithes of a 
mill in T. in Devon, and where the lords determined, with the aſſuitange ot eight 
e (whereof Halt. C. J. was one) that mills were tithable, but that the ſame was a 
ja tithe, and ſb ought to be paid out of the clear gain, after all manner of charges 
| expences deducted. Upon this authority his Honour in the caſe of Carleton and 
wtwcell, Trin. 1923, decreed a corn mill to pay tithes, but that they ſhould be paid only 
aperionol tithe. . Tbid,——1 Vol. Abr. Eg. 366. Ca. | Newt and C lain, 
but not ſo fully ſtated as in Mr. Yiner's Abridgment.——Tithe for a malt mill is only 
, for it is not natural increaſe, being only profit ariſing from the invention of a 
ane, and the labour of a man and horſe, and perſonal, can only be for the tithes of 
neat profits, deducting all charges. Jan. 20, 1706, Chamberlayn and Plympton, Vin. Abr. 
Der, (M. a.) in a note at the bottom of P. 4 1.——Bill Cin a) tor the tithe of a 
3 adjourned to confider whether the tithe of a water corn mill was a predial or a perſonal 
M. 1724. Chapman and Barlow, in Sac, Bunb, Rep. 183, Vide Ad. 73. 


3. Bull 


| Tithes. 


„ Bill brought by the rector of S. for tithes of Beaſts fed upon 2 
| RE. Defenders bo woe inſiſts, — the common en 2 . | 
pariſhes, and that the ci ſtom wes that every farmer ſhould pay tithes t1 
recter where he lived ; and that he lived in another pariſh, and he pai 
the tithes to that rector z but there being fro that the catile were di 
upon that part of the common that lies in S. there was a decree for ti 
rector of 8. But reverſed, becauſe the _ was good, there being 
incloſures. Fan, 1710, Mic leburgb and Criſp, 8 Vin. Abr. 43. pl. 6, 
4+ Bill for a diſcovery of tithes of furze, and payment thereof, I 
fendant by anſwer inſiſts that fur e ſpent upon the premiſſes is not titbeab 
and al ſo that underwood and furze generally are not titheable in that ꝑ 
riſh, Sc. Plaintiff admits that no tithes are due for underwood cr fy 
ſpent upon the premiſſes, but inſiſts upon tithes of furze made into fagoot 
and ſold by the defendant, Cites Mecr gog. that underwood or fi 
ſpent for firing or fencing of the premiſſes is not titheable, but underwi 
or furze ſold is titheable. In the proofs of the cauſe, there was ſu 
evidence of 1d. per annum paid called ſmoak money, in lieu of tithe 
of) furze, but that not being inſiſted on by the anſwer; but a genen 
decimando for underwood and furze, lord chan. Harcourt decreed def 
dant to account for tithes of furze made into faggots and ſold, but 
for furze burnt or uſed upon the premiſſes, and defendant to pay e 
Mich. 12 An, Roffe and Harding, 8 Vin. Abr. 591. pl. 31. 
Reſolved 5. F. S. being reQtor of the pariſh of H. in Devon, brought a lil 
by Bury, agiſtment tithes againſt the agiſter, The caſe appeared to be th 
"Mous an Defendant's father lived in the pariſh and rented a farm there; de< 
ere, dauant lived with bim, and he 3 butcher, and renting a fan in 
[733] adjacent pariſh, frequently brought cattle and put them in his fat 
hs grounds for two or three nights, and ſometimes killed ſome of i 
tithes for eff, but generally ſent them to his own fam. The queſtion » 
depaſ= Whether the owner of the land or the owner of the cattle ſhould 
turing of agiſtment tithes ? The chief baron and the other barons agreed that 
| Nee demand ought to have been againſt the occupier of the land for the x 
( to Pro ment tithes, if any had been due, but they thought in this caſe noi 
paid by the appeared due; and baron Page ſaid, that as to what had been {aid 
Occupier of the demand might be either againſt the occupier or agiſter, that a 
the ground, not be, for the ſame duty could not ariſe in two different perſeu 
* i Same lim:. Fiſber and Lemen (a) 8 Vin. Abr. 38. fl. 3. 
| ” — and Gibbon, in Scac', Bunk. 3. (2) If a man depaſtur- unprofitable cattle 
ground, he ſhall pay tithes in proportion to the number of the cattle and the value o 
land, generally at the rate of two ſhillings in the pound, and the ſame proportion is 
| abſerved, if they are travelling cattle, and come ard go ſucceſſively.— Cattle fed 
meadow grounds after it is mowed, ſhall not pay tithes, unleis by cuf om. Des. 10, 
Smith and Johnſon, in Scac, Bunb. Rep. 1, (] This was ſettled in the c 
Fier and Lemon, Nov. 14, 1720 — But in the caſe of a Common, the biil mult be 2g 
the Owner of the catile (if known), becauſe the owner of the ſoil has no profi 
Izid. in a note. | | | | | 
5 () Mr. Viner does not mention the term or year. 


6. Abbot ſeiſed in right of his abbey of a reQory, with all t 
Sc. The abbey is diſſolved, and the crown grants the tithes, Ec. 
parſon diſputes the tithes with the patentee, but bill diſmiſſed. 

21, 1715. Turner and Wray, 8 Vin. Ar. 55. pl. 14. 


rn 
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82.220 mo mes. 
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Tithes. 


. Unity of poſſeſſion of a manor and refory will not exempt the Exemp- 
A* lands from payment of tithes when come to be ſevered tion of 
Fl. 8 Geo. Fox and Bardeuell, in Scac, Comyni's Rep. 498. — _ 
to be laid in the bill, Vid Bunb. Rep. 26, 34, ——Occupiers muſt always ſhew ſome exompe 
tes, and there is no inſtance that a pariſh can preſcribe in en decimanda for tithe wood f 
Mu and Hungred: are upon another conſideration. Defendants were decreed to account. 
E, 19120 Fordan and Colley al in Scac, Bus. Rep. 61.—Exempticn from tithes ſhall en- 
tend to a common appurtenant. M. 1923 Lambert and Cumming in SCanc, Bunb. 138.—Wood 
ground grubbed up is not exempted for ſeven years as ba. ren land, within the ſtat. £4. 6. 


_ defendant was romp * * Hil, 1793s „ 1 e in 7 
Rep» 159 — Exemption from tithes as bei reel of the poſſei of the priors of $F. 
of Feruſalem, 5 good ; but the — jo 9 


aintiff after failing in making out his title, os 

dil upon that account was diſmiſſed, Z. 19526. Hanſon a lay improprietor and Fielding, 
Sas, Bunb. 214. This caſe ſtood for 3 of the court, when it was expect 
chat the long controverted queſtiap, Whether a conſtant non-payment of tithes is evidence 
of an exemption againſt a Jay improprietor, would have been decided. but the court gave 
lgment on the words of the patents mentioned in the cauſe. though they determined 
that the dean and chapter was a /piritzal, ang not a lay body. Hil. 1925. The caſe of Fifer 
u', leſſees of the dean and chapter of Chrif Chursh, Oufi d. Bun. Rep» in g, 209. 
Lord Chief Baron Reywolds, Hil. 1532, in the calc of lady Charlton and Sir Bund Charken, 
declared it as his opinion, that pear ee ng ry in non decimando e agginſ 2 ley 
| more than againſt a /piritug/ rector, and that they were equally intitled 
* wh dmc Vibe * ©, po was ſufficient for a lay rector wk forth in a bill, 
t 


that he was ſeiſed inpropriat reQary ; and if be mage out his title to that, it wou 
be ſufficient, without pts. gt to hs oof of having received tithes 3 and to this 


opinion-barun Comyns ſeemed to atſen:. —But Naa he diſtiuguiſhed between one who 
ſet upa title to the reRory, and one who iutitled himſelf only tothe tithes, or any ſpecies 
of tithes, within a pariſh ; for in this /af caſe, the plaintiff ſhall he held to firiRt proof, 
not only of his title, but alſo of the Perception of all the tithes he ſets up a title to; and in 
this preſet caſe, pla ntiff having ſet fortn a title in g. (under whom ſhe claimed) to all the 
tithes in the pariſh of L. (except ſuch all tithes as the vicer uſually received) ard not te 
the reflory ; and def-ndant denying plaintitt*s title to fithe berbage, and plaintitf no being 
able to prove any fithe herbage ever paid (though ſhe attempte\| : o prove an unity of poſſeſſi- 
on for above 90 years) the bill was diſmiſſed. bid. 32 5.— July 2, 1539, in the caſe of 
the corporation of Bury and Evans, (a this long controverted queſtion ſeems to be ſet- 
tled, for in that caſe it was held that there can be no preſcription in non Decimando, even 
againſt a lay improprietor, and that the preſumption that ariſes from a cogſant Non-pay-. 
ment would not be ſufficient, unleſs the defendant could ſhew, ei her that the lands were 
parcel of one of the greater abbies, or that ſome of the Impropriators had releaſed the 
tithes, bid. 345. (a) Vide p. 134, Note at B. | 

8. Tithe hay muſt he paid in graſs cocks, Per cu, M:ch, 11 Geo. 
in the caſe of Smithſon et al* and Doaſon in Canc, 9 Med. 117. ” 

9. The bill demanded tithe for the depaſturing of ſheep on turnips A demard 


remaining on the ground unſevered. Defendant ſaid the ſheep did 
the tithe wool, and that tithes ought not to be paid twice. It appeared 
that after ſheering time defendant fed his ſheep with turnips, whereby 
they were better 55. per ſheep z that they went about five months on the 
turnips, and then were ſold to the butcher, and the defendant brought in 

a large quantity of new ſheep before ſheering time came again, fo that 
plaintiff always had tithe wool of the full number. It was ſtrongly in- 
fiſted that this was a double tithing, but the court agreed that ic was a 
new increaſe ; and decreed that the defendant ſhould go to an account. 


Eaſt. 12 Geo. 1. in Scac', Coleman, impropriater F Se and Baker Gilb. 


Rep. in Eg. 231• | 


on the land it was improved, and the plaintiff's tithe better thereby. But the court de- 


cree affirmed 
Did. 241 —A 


creed an account, and ſaid that it was no bar to the p aintitf's demand. 


no a rehearing. Hil. 1. V. & M. Dummer and Wingfield in Scac', cited arg 


y was of tithe 


for paſtu- 
rage of 
ſheep from 
the time 
of ſheering 
till they 
were ſold. 


fendant in- 


ſiſted that 
by the 
ſheeps de- 
paſturing 
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double tithe may be payable ; for one tithe may be due by m, and another of common 


_ right. E. 1719. Bunk. Rep. 43. 


Aa 


10. Tithes 


Ties. 
In this cafe 10, Tithesbeing demanded of turkies, it was objecled that in Meer 399. 


and , 

zn titheable, any more than partridges, and that turkies were not brou 
A nt hither from beyond ſea before queen Elizabeth's time. But per his Honour, 
by a 


tur kies are birds as tame as hens or 12 and therefore muſt pay 
for tithes in tithes z but if tiches be once paid of the eggs, then no more to be paid 
the Exche- for the chickens hatched afterwards, Trin, 1728. Carleton and Brightwell, 


[734] 
ever ſo plain, yet in Scac” 


2. n 
J 


& 
4 hos Hs Rad. 


Of 


* — (Hugton and Prince) it was ſaid that twrkies were things fer nature and not 
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Tithes. 


(B) Of a Modus. (a). 


of 
tithes, where a 
maſt be ſet forth, though not in the 
indorſe the time of payment %. 
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This admitted 


of each 3 
Modus was 
ſhorn in * 

for defendant that the witneſſes differed in their evidence as to the time of payment, but the 
Modus was eſtabliſhed, defendant having no proofs in the cauſe. Sixth, — a pariſhoner 
3 _ teuth is due to the rector on 1 oy - if _ the reQor is to _ 
one, pay pariſhoner an halfpenny; if eight he is to have one and pay the 

iſhi a penny; and when ſeven FF 

y the pariſhioner ce halfpenny ; but for a leſs number the rector is to have no lamb, 
but is only to have an halfpenny paid him for each lamb under ſeven. This Modus was eſta- 
bliſhed, though objected, that by the caſe of Reignolds and Vincent a payment on St. Mark's 
day was adjudged void But Nota, It was proved in this caſe that the parſon had a benefit, 
2 eek were ten lambs, after the pariſhioner had taken two, the rector was to chuſe 
his one. Seventh, The like Modu as to pigs was alſo eſtabliſhed. E yin, three eggs for every 
cock, drake, paid, e and for every hen and duck reſpective y three in lieu of tithe eggs, 
chickens, and ducks hatched in the pariſh ; this Modus was eſtabliſh Note, all the above 
Modus : were eſtabliſhed without trial, the defendant having no proof. M. 1731. Brinklow 
et a and Edmonds, Rector of Newton Longville, in the county of Bucks; in Scac, MS. Rep. 
Bunb. Rep. 307. S. C. accordingly. .. | | Ce 

(b) Lure Caſe, Term and Year. {c} 1739 Tria. (d) Quære Caſe; Term and Tear. 


I, 02 was made to a modus, that it was too great, and too 
near the value of tithes in kind ; preſcriptions had their begin- 
ning before N. 1. when it is probable that 12d. or 8d. (per acre) might 
have been the value of the inheritance; therefore decreed in Scac* to be 
a compoſition, and not a modus, but reverſed, for churches might have 
been endowed with more than the value ot the tithes, Aar. 5, 1707 
Pole and Gardener, 8 Vin. Abr. 18. pl. 47. 8 
2. A cuſiom was for the vicar to have tithes of all peas and bean ſet, 
drilled, or ſowed in rows in gardens, ot like manner z afterwards a new 


improvement wwas ſcund to uje a plow inflead of a ſpade, yet ſuch peas and 


beans. ſhall pay tithes. Jan. 23, 1717. Auſtin and Mi. tclas, Vin. Abr. 
Ut, Diſmes, [or tithes] (G. a.) . P. 2a. 


3. Bill 


| Tithes. 


3. Bill was brought to eſtabliſh a modus, which was laid thus: Fo- 
payment of ſuch a ſum of money, but in the hands of any other perſon, to 
75 tiche in kinds, or the money, at the election of the parſon. And 
fa) vi. lord chan. King ſaid he would never eſtabliſh a modus againſt a parſon 
the cai- of without a trial at lau, (a) if he defires it; but this modus is clearly 
33 Hi ill, fot a modus cannct be defſultery. Now. 15, 1725. Wibber and 
above. Taylar, Select Caſes in Chan. 52. yp | . | 
| 4. In a bill for tithe in kind defendant infifled that the inhabitants of 
5 ſuch a tenement, with the lands uſually enjoyed therewith, had been 
173 5] accuſtomed to pay a medus for tithe corn. His Henour held this quite 
Arncerlain z the houſe may fall down, or be uninhabited, and then no 
modus will be payable z alſo that nothing can be more uncertain than 
lands uſually enjoyed with the tenement, ſince the lands let with a farm 
houſe may probably be often ſhifted. Trix. 1728. Carlton and Bright. 

Hi Log: Well, 2 ill. Rep. 462. 295 N 
. 5. The bill was brought to eſtabliſh a modus in favour of the inha- 
this might bitants of the pariſh of S. The modzs was in confideration that after the 
be a good graſs was cut, the pariſbieners at their own expence aid make the tithe 
enſtom or praſs into bay, by ftrewing the graſs upen the gr:und, an. i aſteru ardi gatber- 
— to ig it into week and wind rows, therefere the perſons that inhabited within 
22 _ ox i pariſh (which pariſh affeared to be the greateſt part thereef meadow 
the land) were to pay vs tithes for the herbage of dry and unprofitable catile. 
und where- But it was proved that tho” the pariſhioners paid no tithes for the herb- 
in the pa- age of dry and unprofitable catcle time out of mind, yet there was no 
—_— evidence that ſuch non-payment was in eonſideration of the pariſhioners 
e _ making tithe graſs into hay. On the other hand it was proved that 
from paying foreigners, thoſe who lived out of the town, made the tithe graſs into 
tithes for hay, as well as the inhabitants, and yet paid tithe herbage. And lord 
the after- chan, King thought this a material objeQion againſt the cuſtom, 
| mags, and made it look as if it was the uſage of that pariſh for the pariſhioners 
— an to make their graſs into hay of courſe z and alſo (as it was proved) that 
good Mody, in this, pariſh the pariſhioners, when they cut down the graſs, did not 
to excuſe divide it into ten parts until they had made it into hay, ſo that the parſon 
_ the herbage could not have any opportunity of making his tithe graſs into hay him- 
| _—_— ſelf. Bill difmiſſed with coſts, but without prejudice as to any liti ga- 
2 tion that may be made touching the ſame at law. Eaff. 1729. Fe and 
rate a man Hide, 2 Will. Rep. 521.—PFitz-Gibb. Rep. 52. Eaft. 2. Geo. 2. S. C. 
2 mow the madus held to be void, and bill diſmiſſed with coſts. 5 
make into hay only a ſmall parcel ef gronnd, (about a quarter of an acre) and by this 
means be excuſed 1 the tithe herbage of one hundred head of cattle. Zbid. 521. —A 


Modur in relation to the tithes due to the . parſan may be a good bar to the payment of {mall 


fitbes due to the vicar, becauſe originally and of common right the Parſon was intitled to all the titles, 

"ns ell ſmall as great, during which time he might agree to a Modus, and when afterwards a 

Vicarage was derived out of the parſonage, and the  parſon (by conſent of the patron and ordinary) 

* endoweth the vicer with the ſmall tithes, this ſhall not prejudice the pariſhi 

them of the benefit of enjoying their Modus, which they before were intitled to. Per lord 
King, ibid. 522. Parihioners are only bound to cut down the and divide it into 

ten parts, after which the parſon a/ is to e it into hay. Per lord Ling. ibid. 5 23. 


See 1 Rel. Abr. 644. accord. But ſee alſo 1 Rol. 172 cont'. And Note; The tithes are 


the tithes of Hay, and not of graſs. 2 Will. Rep. 523. in a note. 


Lord Cha- 6. A modus was laid to be that every perſon not inhabiting within the 
= and pariſh of B. occupying any meadow and paſture land (which was chiefly 
adevitted marſh lands) within the pariſh B. had time out of mind paid to the appro- 
that every | | 558 e ava priator 
Modus muſt be certain, otherwiſe no length of time will make it good. And Forteſcue J. cited 2 
Rot. Abr. 365. where a preſcription to pay 1d. or thereabouts for every acre of - arable land 77 


ioners, or deprive 


Ls 


FREY 


III 


III 


Tithes, 


| priaforof the pariſh, his farmer or tenant, on every Good Friday, or as ſoon bi void for 


after as demanded, 4d. per acre yearly,. as a modus in ſatiafaQtion for all 47 er 


tithes, and fo proportionably for every greater or leſſer quantity, And —4- oe 
| | | this cited a 
cale in the exche Nr wes. ke 6. yep 12d. an acr® for Upland, 
| and 6d. for Marſh land, and held good. Ibid. 572, The court admitted that every | 
muſt be f to have had a reaſonable commencement ;. but as to the neceſſity 
of ſhewing #ow that Modus is reaſonable, that ſeemed not to be ſo clear, for 
theſe Mads een from. time immonorial, none can know but that there were 
ſuch circumſtances in thoſe ancient times as might have made ſuch a compoſition 
reaſonable ; though ae preſent they may not be djicoverable ; that it was enough to ſatisfy us 
at this time of day that the parſon, 1 before the reſtrictive ſtatutes might 
bind the revenues of the that all theſe Madus : muſt have had their commence» 
ment from parſon, patron and ordinary; but there could be no 


] 


la ſo great a length of time had been loſt, therefore 
far law went in favour of the church,.as that if 


| 


the and ordinary, had given to a , to diſcharge his 

farm ld be good while the inſtrument could be ſhewn Wanda be 

once hi in rr ols of the 

deed; but tha — pon Manſon there was no gr to inſiſt on the 

cultom's bei ithes are the reward for the trouble and care which the 

x gg in which the labourer is worthy of bis bire ; 
» 8s 


E 
F 
f 
4 
Ly 


ſon's care, anſwer the Joſs duty to him, and may well be excuſed for a' Modus of 4d. 

fer acre, hi cannot ſay is too little, eſpecially in this caſe, when part of his 

proof is acre ws lett for 12d. or 8d an acre in the time of Edward the Firſt 
and Second; yoiding this Modus, as being originally too much. 7bid. 573, 

erden R. 292. Hil 3. Geo. 23. and Munſon, S8. C. ſtates it thus : 

The bi 


meodorw there ſhould be diſtbaryed of tithes im lind. by prying 4d. Fer acre, unleſs they were inba- 
The . intiffs Were occupiers of paſture and 
meadow ground in B. but inhabitants of. the pariſh of V. And whether this Madus was good 


paying the Maus, and that they ſaid was never in objection; accordingly lord chancellor was 


6e The difference between a Modus and a Compoſition is, that the ff is time out of mind, 
and the only a late agreement; ſo ſaid * f per Cur and only Arg'.) in the caſe of 
Benſon alias in Sac, Hil. 1716. Bunb. Rep. 10.— A compoſition for tithes cannot be 
determined as to part, and continued as to the feſt. T. 1717. Reyne and Rogers 3 
; | | urhy 
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Trial. 
Bunb. 15.— this was held by king C. aſſiſted by Reynolds and Forteſque J. to be a 


Held by 


1 modus, and certain enough. Fil. 1729. Chapman and Monſon, 2 
lay 2 ul. Rep. 565. 2 4 3 

rons, that a co ti way of retainer by parol can be good only for one year, being 
by way of contract I leaks of * one year, by are would be void. 
Montague baron ſeemed to be of opinion, that an agreement between the parſer and his 
pariſhioner for years by pere would be good, though not for life, being only an agree- 
ment that he will not ſue the pariſhioner for ſo many years for tithes. Hob. 25, 1915, 


— A , in Scac*, Bunb. $.—— F. S. a rector a with a pariſhioner ſor 
his tithes for a certain ſum paid yearly at . 8. — before the end of the 


| year £8 the agreement being thereby determined, J. 8.75 ucceſſor ſhall be intitled to tithes 
n 
the 


kind only from the death of J. S. and J. S. 8 executor to a proportion according to 

agreement till the time of his death, and this by an equitable conſtruftion. M. 1930, 

Ae. in Seas, Bunb., 294. rere the caſe of Mully and Webber, wherein it was ſo re- 

ſolved, is Sc. ui. | tees ; | 

[726] J. In the above caſe of Chapman and Monſon, the court uni 

[73 ] agreed that the ſame land may at one time pay tithe in kind aid at 

| another time n modus, where there are different circumſtances ; the only 

thing eſſential to a modus is, that the ſame land ſhould not pay tithe in 

ind and a modus both, where there are the ſame circumſtances. 1729. 
Barnard. Rep. in B. R. 293. . 

Concerning Med that were held to be good, Yide Bunb. Rep. 57, 161, 

125, 279, 280, 328.—Void Med, Vide ibid. 10, 78, 80, 105, 326, 106, 129, 

| 171, 174, 198. 3or. | al Me (ED OILED — 4 
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11 TH 
tried by inſpefion ; for that may be diſcerned, but ſo cannot h,. Per lord chan; 


If an iffue In what Caſes a new Trial will be granted on an Iſue 
ireted „ „ „ C 
-— dtrected out of Chancery, et econt'. To 
Chancery to be tried, and the plaintiff in the iſſue gives notice of trial, and does not 
countermand it in time, on motion the court of Chancery will give colts. Tria. 1922. 
Auen. 2, Will. Rep. 68.———So after ſuch ifſue made up, it is proper to move in Chancery 
for a ſpecial jury. (if necefſary) which the court will grant, as they did in the caſe of 
tbe attorney general and S Ibid. : - FF. OY Oy I Hes „ 


— — caſe 1. T* this caſe the court declared, they would not receive account of 
D 2 5 a trial by afidawits, it has been done on affidavits. but very im- 
June 3, properly, for it is only hearing on one fide ; and that for the future 
325, lord they would not grant new trials without certificate of the judge, that 
chancellor he was diſſatisfied with the verdict, May 3, 1725. Hill and Hill, Seled 
— be Coſeria T ĩ 7-1 OT ow, 1 
never a new trial without the judge's opinion; and that he ſhould have greater 
8888 judge jury than ate odd which, he ſaid; he would — exa- 
mine into the trial. Bid. 20. — But. Feb. 16, 196, 4 new trial was direfied, although 
there was no judge's certificate, nor any evidence but what was in the parties power as the time of the 
firſt trial ; but one part of the order that the former verdict ſhould not be given in evidence i 
the new trial: Reverſed, 21 P. Abr. pl. 488. in a note. Upon an iiſue to try a Mid 
of 3-. 4. for five cloſes, it appeared in evidence-it extended to two more; a new trial 
was granted, becauſe the judge had miſdirected the jury, Z. 1729. Taylor & of and 
Waller, in Scas', Bunb. 261, i 5 3 you 2 — = | : = 
ns ors | | h 2. 
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Trial. 


2. An iffue was directed to be tried at the aſſizes, Whether by the His Honour 
general words of the deed in queſtion the lands in queſtion were in- Taid, the 
tended to paſs a verdict paſſed for the plaintiff upon a motion for a new 2 
trial (ir being ſent to the judge to certify whether this was proper to be 173 7] 
tried again) Price J. certified, ** That evidence was given on & Kdt, ion to the 
*% and that he ſbould have thaught this caſe proper to be tried again, but _— 
that one of the witneſſes examined far the plaintiff as fince dead, by mean; be the 
« qubereof the plaintiff might ſufſer cn ſuch nety trial, and that therefore death of 
« be rather inclined agaiaſt ſuch new trial.” But king C. (on adviſing the wit- 
with his Honour) ordered a new trial at the bar of C. B. where a verdifh he * 
paſſed for the defendant. Then a new trial was again moved for, upon opinion. 1 
which it being ſent to he C. B. to kjiow if this cauſe was that ce 

he ch | 
| 


5 2 
that there bad been « evidence given on eac inſomuc =. 
rage: ivy daeg bn dr gov os which fide Geer it had been dend his 

en 3 and that be could not ſay this verdid was againſt evidence. But might be 
24. King, aſſiſted by his Hanau, denied a new trial, Hil. 1729. read; that 


proper to be tied again, t rf juſtice acquainted the Lord Cha 


Coker and Farewell, 2 Will. Rep. 563. as the teſti- " 
) e wony 'Þ 

witneſs had th: A; be read again in evidence agai - DN 
1 iven at trial, might n in ev againſt the ſame | 

parties, he ought that the other ſide 2 the witneſs's death, lince they had 

thereby loſt the advantage of cro nining. bid. 363. 564—Upon a ſecond applice- 


tion for a pe trial after the trial at bar, it was inliſted, that this matter relating to an 
inheritance, it would be very hard to have the right determined by one trial, though even 

at bar; and divers caſes were cited, where new trials were granted after a trial at bar 
(s); and this ought rather to be done in the preſent caſe, where there been verdict 
againſt verdiQ, and conſequently the matter ſeemed to be left at large. But the court 
denied a new trial, (as above mentioned) ſaying, otherwiſe there would be no end of 
ſuits; that a trial af ber, where more time might be allowed, and the party was put to 
more expence, was of zreater weight than one by if print; that the court's intent of 
ſending the cauſe to be tried at bar, was that it might ba in; but that this caſe was the 
fironger, as the iſſue to be tried related only to the intention of the partie, and not to any legal title 
which queſtion might have been ce:ermined at the hearing, without ſending it toa trial z 
and here being a trial at bar, this might juſtly claim a preference to one by i price, | 
and was ſufficient to ſatisfy the conſcience of t court; but if the party, againſt whom 
the decree was, thought he had a legal title, the court did not debar him of that. Ii. 


Ge the caſe of Leighton and Leighton, h Rep. 671. 
3. Bill by the dewi/ce of the land againſt the heir at law to eftabliſh 
teſtator's will. Upon the hearing, the iſſue Deviſavit vel non was di- 
rected to be tried at law, and upon the trial there was a verdi® for the 
will, Then defendant moved for a new trial, without any certificate 
from the judge, oi affidavit relating tFthe trial, but infifted it was a 
doubtful caſe, and evidence both 4 and that by the rule of the court 
the inheritance of an heir at law ſball not be finally bound and concluded 
by one trial, Lord chan. King ſaid he knew no ſuch rule, and ſaw no 
reaſon for it, and denied the motion; but gave the defendant leave to 
apply to the judge, and if be was not ſatisfied with the verdiQ, they 
might move it again upon ſuch certificate. Mich. 4 Geo. 2. Durant and 
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Durant, 21 Vin. Abr. 488. pl. 6. | | 1 

4. An iſſue was directed to try the validity and operation of a deed, The reaſunn 1 
and the verdiQ being againſt the deed in favour of Mr. Arderne, Mr. why one 4 "1 Wwe. 

Pilles, who tried x cauſe at Chefter, certified that be was ſatisfied trial in T 3 8 
2 bined Bana =O 
bind the inheritance, is from the nature of the action, and not from any rule in law, that 
ene trial ſhall not bind the inheritance, for it would in a proper action; but a decree 
in Chancery is final, therefore one trial upon an iſſue directed way ſettle the right. 1921: 


Trial: 


: Lanax and with the verdi f) Nr PA 
Rides gate 3000. 8. ga- granted a net trial, tho? he 
nid lord ( nl þ = fan 
and Cræus Faſ. 6. Geo: 2. MS. Rep. 
iu cat ae, which und againft the heir at law, it was urged for a 
2 nd ine ti was the ras of th count t bd the 2 8 toe ran 

an rat » 18 at to 
at Bu dba ſaid hn Bow I ſuch rule; err 


he faid che ancient courſe of law was otherwiſe; for 


11 in A real action, 

therein and the ieved 

Foe higher imp 
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writ of an r 
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CAP. Oxi, 
Truft (a) and Truſtees. 


law, and are within the ſame reaſon as I eſtates, and and yok is2 


[738] 
() Trufts 


are to be 
- governed 


ae xim which 
th Tx. Iv; it is ſoin the ay deſcent, as 28 4 gh Engl 
_ like rule in 

IH Joſiph Felt 

thore ARE 30 out eneral rule, 

e — the boun- 

oughr to go; and that pe ho tn catly canes, 
; or thorougly confidered. Zi. 1933 inthe 


„„ 
And whotfhever this rf can command ts 52. without debt it a approve when 
Tee Ti. by: Regs 184 


I be deemed to be @ Truflee, 
on des ane when 


(BY Fruffee in what Caſes favoured ;——And i in what 
2 able for cach 3 . 

(C) Truſtees, anſwerable for each of 

0 Bas Boll be a Truff, et econt'; 

Declaration of a Trujt ;—— And here eee 

Truſt into Execution; And what 77 ate is to be con- 

reyal by Truſtees (when the T ruff * be ee 

and fo whom. 

(E) Of a reſulting Truſi. 

(F) What Ads of a Truftee ſhall be a Breach of Truft &c. 
(G) Ad of Fruftees and Ceſtui que Truſt as to deftroying 
N *. Remainders, &c. © © 2 

H) Cafe relating to 8 ue Truſt — in what 

7 


Caſes Equity wil compel uftees fo Jain in 4 Recovery, 
Rc. W 0 Ct que Truſt. , 


(A) Who ſhalt be deomet to be a Truſtee, and for e 
— here of art wana 125 a T6 


| MAN i is truſtee or guardian for an infant to whom lands are Guardians | 

deſcended or deviſed, but the title is revers in a third perſon z y. five 
* if the truſtee or guardian buys i in the title of this third perſon, this are only 
ſhall not be taken to be a truſt for the infant, for he is at liberty to pur- 3 


chaſe it as well as any body elſe; and ſo it was held in the caſe of Malfa, 
Combes atſd Throckmorton. ' Per Lord Chancellor. Lefley's Caſe, a the — A . 
Rills, Eaſt. 1680. 2 Freem, Rep. 52. ill. Rep. 


2. Equity of redemption was conveyed to A. in truſt for payment of her 
lebts, and che ſurplus to B. A. _—_ with the mor = turn in- 
tereft into principal. This agreement of the truſtees ſhall bind B. tho? 


Nr 4 Jan. 19,711. Cary and Shrimpte, 31 Vin; 
fr. $12. . 
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Truf and Trufes.. 


. Maſter of a ſhip goes a trading voyage, and dies 3 the ſucceeg; 
[73 9] ads publickly opens the effects of — 2 and then "ry - 
| ge 70 3 the ages ys to be anſwerable for intereſt at 
. the rate of Reſpondentia bonds. d keep. Haycourt decreed that 
ſucceſſor was a truſtee, and ſhould be anſwerable for what he dul 
8c of the money. Faff. 10. wn. 10 Med. 20. Will. Rep. 140, 


'4. D. having more than 3009. fer ee manjed M. (the pln) 


His Lordfip 


＋ that who. had 10, oo0l portion, and ſettled 1000. ger annum upon het for 


this co- 303 ö > © 

jointure, and the greateſt part of D.'; eſtate was ſettled upon the fir 
— and every other ſon in tail male ſucceſſively, as uſual in — ſet- 
D. from © tlements, D, run greatly in debt, and F. his eldeſt ſon being of full 
maintain- age, D. upon a calculation of his debts, and the value of his > To far 
ing M. his lite, with jm of waſte, with J. to convey all his eſtate 
— oboe to him, and J. covenants to pay all D.'s debts, and to allow him 500. 
. hinfif the per annum rent-charge for his life z and farther (upon which the queſtion 
charge of aroſe) that J. Hall indemnify D. from all debrs, ow and expence 
| maintain= for the maintenance of the /ajd M. being then ſeparated by conſent. M. 
her, brings a bill againſt D. and F. to have an allawance for her main. 
3 tenance, Se. Lord chan, ordered M. to be allowed 200l. per 
— | Trin, 4 Geo. 1. Di and Dutton, 21 Vin. Abr. 511. nl. 

os — Wy E Sf: 


, who PT ee | | 
bound to give his wife an allowance, if he voluntarily ſeparates from her; and his 
Lordſbip ſaid he took J. in this caſe i le in nature of a truftee for the wife, ſo far as a reaſonable 
allowance for ber maintenance; and tho J. doth to maintain her at his own houſe, yet 
his lerd/bip did not think ſhe is bound to accept that offer; for tho' J. fiands in D.'s place 
as to her maintenance, and a huſband is not bound to allow any thing to his wite for 


intenance if he offers to take her home, yet in this caſe there lies no ſuch obligation 
upon the wife to live with the ſon ; and tho' ſhe refuſes, ſhe ought to have a — 
I being 5. A copyhold was granted to 4. and B. huſband and wife, and J.. 
mentioned for their ſeveral lives Jucceſſvely.' By the copy it appeared that the 
| þ bogs fine paid was the money of 4, and B. Per 1 Macclesfield, F. S. is 
| fine was in equity to be intended but as a truſtee for A. and B. and the ſurvivor 
paid by 4. of them, Hil. 1721. Benger and Drew, 1 Will. Rep. 781. 
and 8 is ſtrong evidence of the . being — yo * the — af 3 upon as 
concluſive, yet any evidence given to contradict it, ought, in o to prevail, | 
EE ͤ i 
6. A. deviſes lands to truſtees, 10 ſell for fuch a price as they ſhoull 
think ft, And per lord chan, Fats of ere 2 no dogs 
this court, at the defire of any fingle creditor, _—_— would inter- 
1 and order the eſtate nat to be ſold as the truſtees ſhould think fit, 
ut for the beſt price before the maffer. Trin. 1721. in the caſe of The 
Duke Ex and Berly, 1 Will. Rep. 704g. © „ 
7. The mother gave a bond to her ſon, conditioned to ſurrender 2 
copyhold eſtate to biin, of which ſhe was heir. Decreed that ſhe was 
4 truſtee for her ſon. Mieb. 10 Geo. 3 Alliſon's Caſe, 9 Mod, 62. | 
' 8, A. had a long exchequer annuity for ninety-nine years, which was 
ſettled on A fer life, remainder 10 bis wife for life, remainder fu 
proviſion for children, and had liberty by decree, of the court, to borrow 
3ool upon it, which was done, and tliis placed in B. the lender's hand 
as à ſecurity 'till payment, with intereft;” . B. ſubſcribes it into the 
South-Sea ſtock in 1720. A. brings hiv bill for a reconveyance. King 
C. held, that Z. could nt be conſidered as a truſtee, as he had it = 
1 N : e ene 2 5 * : 
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Truft and Truftces. 


{x a particular purpoſe, and had no authority to tranſcribe, So decreed 
to account for the profits, and to reconve 4 e of principal, 
Nov. nd ſbury, Select Os 


-rereſt and coſts. 9 Nov. 1725, Thomas and 
*. — deemed truſtee, if he takes an inheritance after notice [749] 
of articles to ſettle the 1 ——— Rep. 700. Mich, 13 Geo. 


A 
2, Skirne and Meoyrich, * 


(B) Truſlee in what Caſe favoured (a); — in what O Trades 


ougbt not 
to account. 
* ro pay 
Sg in bm Per lod hep Wright, Mich. 13 V. 3. caſes is B, R. 


them power to 4 __ 
int one _— 


keep. * Mich, Mod. 1 | 
2: Defendant' had 14 <4 4. 205 -[ndia company, in Foy * 
plaintiff, and a bond in his own name from the company, but ia truff for 
plntiff, Plaintiff being beyond ſeas, drew a bill on de endant, and pro- 
miſed to ſend him effects where with to pa pay it Defendant acce the 
bill, and before the day of payment the plaintiff fails. Afterwards defen- 
dant ſold the ſtock and bond at the then current price 3 t at great diſ— 
count) to raĩſe money to pay the bill. Two years after the plaintiff 
comes to defendant to ſell a and reimburſe himſelf; the ſtock and bond 
roſe in value. And on a bill brought for an account, the queſtion was, 
If the defendant ſhould account according to the value he ſold then — 
or according to the then current value? And per lord keep. Wright, the 
want of eds Was ſufficient to juſtify the ſale without orders, 
for ſo much as was neceſſary to - & the . bill ; but the ſtock alone 
appearing ſufficient for that purpoſe, without the bond, the de- 
fendant muſt aniwer the value of that, as it was when the plaintiff 
gave directions for the ſale z And decreed qccordingly. Mic. 1702, 
Henriques and Franchiſe, Prec. in Chan. 205. | 
3. If a truſtee impowered to put money to intereſt, ha the mo- 
ney lie by him, he ſball be accountable for intereſt, Per Harcourt (3) Vu, P. 
lord keep. El. 10 Ann, in Cafe Brown and Litton £ b 2 10 Mad. Ca. 
1855 
4. A. is truſtee fs B. as to an eighth of the — p of the pro- 
vince of Carolina, and was at great trouble and charges in relation to the 
affairs of the province, after which B. aſſigned his intereſt to C. A. 
brought a bill againſt C. for the money expended by him, Sc. And C. 
brought his crols bill againſt H. in order to compel him to convey over 
the truſt eſtate. And per lord chan. Macclesfield, C. can be in no better 
condition than B. under whom he claims; wherefore as B. would not 
have been aſſiſted without paying for the charges and trouble which 4. 
had been at in relation to the cruſt, ſo by parity of reaſon C. as claiming 
under B. muſt do the ſame ching. Hil. 1721. Trott and Dawſon, et 
_— Rep. 780. | 
was inveſted in truſtees by will. The truſtees ordered their 
ape to =l the flock, ſo un! he did not fell for leſs chan 3500 and 


Truſt and Fruflees. 


| whatever he ſold for more ſhould be for his o trouble. The 
”. agtees'forſale of this ftock for 3400). and afterwards purchaſes — 
[741] from- the wuſtees for 2800), who- allow him 1008. for his trouble in 
buying, ſo that he got 6oo/. by the ſtock, beſides the 100. allowed for 
his trouble, A bill was devoght for the overptus, which was 

the-court-declaring, that no truſtee, nor any perſon adding under a truſtee, 
can ever be a purchaſor in this court, on account of inlet to 


fraud. Eaft. 11 Geo. 1. Bitacire (or Whitacre) and Whitachre ot 
... __-*  Biare) bf Cafe is Chen 13. * + 
Bat it ap- 6. The truſtees the chiriey of” St. Mary Owerees in Southwark made 


pearing a leaſe of nine bouſes under the rent of gl. per annum for fixty-one Ten 
— to the nephew of their clerk, and the covenanted to rebuild five 
rebuile one Of them. The nephew afterwards aſſigned over his intereſt to the clerk 
of the four for 100}, proved to be paid. The clerk makes a. leaſe of five of the 
| remaining houfes for forty years, under the yearly rent of 5. with covenant from 
ho io, the the- tenant to rebuild five of them, and the clerk alſo received a fine of 
—_—— 207. fo that he had four of the houſes for nothing immediately, and q 


- reverſion for twenty-one of the other five houſes, after the expiration 
Ter 1 chan. Kirg decreed the leaſe to the 


the Clerk to be ſet aſide as fraudulent, but the leaſe made to the undertenant 
he had to continue, and the rent to be paid to the truflees. 5 July 1725. Pagb 
and. Ryall, Select Caſes in Chan. 40. 85 


pts and payments, and 


His Lord- 7 
Hip ſaid he f. 


for if a 
truſtee on 
refuſal to 


.ſew truſt SOD 
| eſtates would be renewed to Ceffui gue Uſe 


| 2 : That the truſtee ſhould rather have let it run 
| out, than ta have had the leaſe to himlelf: That it may ſeem hard that the truſtee is the 
only perſom of all mankind- who might not have the leaſe; but it is very proper that rule 
mould be ſtrictiy purſued. and not in the leaſt relaxed, for it is very obvious what would 
be the conſequence of letting trultees have the leaſe, on refuſal to renew to Cui gue try 


Did. . 
e 8. It is a rule that the Cſtui gue Triſt ought to ſave the truſtee harm - 
leſs, as to all damages relating to the truſt, and it is within the reaſon 
of that rule, that where the truſtee has honeſtly and fair y, without any 
poſlibility of being a-gainer, laid down money, by which the Ceſtui que 
Truft is diſcharged from being liable for a greater ſum lent, or from a 
plain and great hazard of being ſo, the truſtee ought to be paid. Per 
ford chan. King, Eaff. 1728. Balſh and Hybam, 2 Will. Rep. 453, 


-M O) Trufees ; 


roſte 


FLELE 


Ir Z 


S 
4 


. 
— 


Ls 


25 
Truft and Trufless. 
() Truſtees; how fur anſwerable for each other. [542] 


S. by will in 1724 gave 65ol. to R. am two other truſtees, in Zord Cb 
„ ni to build and analms-houſe in Cerzwall for maintenance ar ſaid, , 
of five poor women, and made M. and V. executors, and appointed the that it 


— to be paid within fix months after her-death, with incereſt, R. be acne 


red in London, and the other truſtees in Comelt R. called on the ed 1 
— ſor the money, who refuſed to pay it, unleſs the two other the truſtees 
traſtees would join in a receipt. R. procures a receipt, and received ſhould 
ull the-money, ther to re- 
building, Oc. 400l. and about four years after the money firſt teceĩ ved ive the 
fails, and is now inſolvent. On a bill for an account againſt all three 
tan, Lord Chancellor decreed R. only to be chargeable. Tri. but if 
Vac. 17 


-7 ad 

nn. or it muſt be divided into ſhares. S 
h — . Sato ob, — de had failed, 851 
. intruſt one of themſelves for 9 
hich is no more than making him their heir banker 


rely ro defate, and this inthe ery ts of, Chari and H= 


ing the money lie ſo long in Te hands, 45e Ladd de ele cl T. 
common banker, where the - may be drawn out at pleaſure ; but here A. 
good a right to the keeping it as 22 and all paid out to about one third, a 
10990 5 hours — — — 1 
peyent money over ts be rges and 

liable for the default f tre other. Said to have been ſo — held in Chancery in 
aſeok I Webb's will. 1bid. $34 fl. 8. | 


TE 


1 


F 


(D) N 


and paid at times by directions of the other truſtees for meet tage 


they 
34+ Attorney General and Randall et af, 21 Vis, Ar. "= 


Fr 
convenience ies, Q. | 

— not make one of themſelves > theje wide 22 there is 

a reaſonable thang, at that time R. was the only truſtee, who 

lived in London, A wp moore S 4278 
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| Truſt and Triller: 


bill er- (D) What ſball be a Truſt, et econt';—What a ſufficient 

bog Fe Truſt mto Execution j—And what Fftate 251 con- 

defendaut = _ by Truflees (when the Trufl remains to be execu. 
) and 


Pleads a to whom. 


former bill , 
exhibited in the exchequer, and a decree for the execution of the truſt. Ordered to 
proceed upon the Exchequer decree; with this further direction, that the truſlees ſhould be 
examined upon interrogatories, as to what intereft they had made fince the ſuit in the 
Exchequer. In this caſe the plaintiff was an infant, and ſued in the Exchequer by his 
Prochein Amy, who, the plaintitffaid, was careleſs aud remiſs; and therefore deſired he mi 
change his Prochein Amy in the Exchequer. Ordered to be referred to the Maſter, w 
ther he isfit to be continued, and as that comes out, to be changed or not. Mich. 8 Ann, MS, 
Rep. — 4. by will appoints two truſtees, to whom and their heirs, executors and affigns, 
be deviſes his real! perſonal eſtate on ſeveral truſts; and in caſe one die, then the 
other to execute the ſame. During their joint lives if one r-fuſe to act, the other can. 
not act without him; but the truſt devolves upon the court. Doily a and Sherrat, Mid, 
9. Geo. 4 at the Rolls, AMS. R. lt is not neceſſary for a tr»f that relates to the 
Fenſiualiy to be in writing, by the ſtat. 29 Car. 2. Per Lord Chan. Parker, 10 Mod. 405. 

Mortgage in fee for 0. paid by A. but balf of the money was B's, but there was no declare 
_ Peu J. admitted the proof of it to be read, for though at law it is aut 
to * 


land 
chaſ 
we C 
tiffs 
then 
Lal. 
4 
3. A 
and f 
miſin 
dies 1 
note 
Bellas 


here a jury may be inveigled by that which is not proper evidence, 
here is no ſuch — bue he would not decree the truſt. Mich, 1699. — 
Frede et , Prec. in Chan. 103. of | | 


I. MAN is a guardian or tuftee for an infant, to whom lands 
are def or deviſed, but the title is revera in a third per. 
fon. If the truſtee or guardian buy in the title of this third perſon, 
this ſhall not be taken to be a truſt for the infant, for he is at liberty 
to purchaſe it as well as any body elſe. And fo it was held in Cf 
22 and Throckmorton, per Lord Chancellor, Eaſt. 1680. 2 Freen. 
[743] 2. 7. S. deviſed 1 o, oool. together with his houſe at K. t be ſettled 
Mr. Vernon pen D. and ber iſſue, in ſuch manner as his executor ſbould think fi, 
propoſed with D *s 22 D. bas eight children by C. and there is a pn. 
4000. te wifien fir the eldeſt ſon by the marriage ſettlement. Bill was brought far 
the eldeft ſon, the directions of the court for the execution of this truſt, Cowper C. 
and 60cok. ſaid, this truſt in the will being executory, muſt be ſo carried into ei- 
ce ther ecution ina court of equity as to ſecure the 10, oool. to O. s children; 
children, and tho? there is no expreſs direction to lay it out in land, yet bein 
which Lord directed to be ſettled together with an houſe which is a fee-ſimple, i 
Chanceller js proper for the executor to lay it out in land, and then make a fri 
leemed to ſettlement to D. for life, with remainder to the children in ſuch pr 
_ . portion as the executor, with D. 's approbation, ſhall think fit; but i 
proportion. they cannot agree about the proportion, then to be referred to a maſter i 
id; _ 3 therein. Mich. 4 Geo. Clark et Uæ and Fellows, 21 /i 
Abr. 505. pl. 3. | | 
| 1 175 S. deviſed land to truſt es and their heirs, for payment of debt 
| Gee Ca. in ànd after the debts ſatisfied to convey the ſame to B. for = life, witho 
Equity . impeachment of waſte, (voluntary waſte in deſtruction of houſes an 
buildings excepted) remainder to ſuch perſon as ſbe ſhould marry far ti 
Talbet 97. life, remainder to the iſſue of ber body, and for want of ſuch iſſue, 
; mainder over, Plaintiffs brought their bill againſt the truſtees to hi 
309. 310, an eftate-tail conveyed to them. Sed per Cur", All is executory, i 
311. we are bound to purſue the intent of the teſtator, which is to give f 
lady only an eſtate for life; and altho', if this were a deviſe of d 


Truft and Truſtees. 


id itſelf, an eſtate-tail would paſs, or otherwiſe the iſſue, if pnt- 
aſers, would take only for life; yet, as a conveyance is to be made, 
e can only limit an eftate-tail to all the lady's children. So the plaia - 
ffs bad their choice to have ſuch a conveyance, and if they refuſed, 
en the bill to be diſmiſſed. Lord and Lady Glenorchy and Boſvilis, 
aft. 6 Geo. 2 MS. Rep, | 

4 4. _ poſſeſſion of the office of clerk of the crown, &c. in 
q. R. in which B. has alſo an eſtate for life, procures B. to ſurrender, 
ad ſolicits a patent for himfelf and C. and takes a note from C. pro- 
ſing to declare a truſt for 4. The patent afterwards is obtained z A. 
ies in debt, and without calling for a declaration of this truſt ; this 
ote was held to be a ſufficient declaration of truſt, Tria. 9 Ges. 2. 
llamy and Burrow, Caſes in Eq, Temp. Talbot 97. 


- * 
(E) Of a reſulting Truft (c). 1. 
z freehold or a chattel leaſe, and a guardian or truſtee alters the nature of the intereſt, 
or takes a new leaſe of the ſort, it ſeems that the new leaſe ſhall reſult, and go as 
the old one would have done, or at leaſt . nn nope ponne 4 
original leaſe. Pan and Fym {d), MS. notes. (d) rare Term and year. 


. S. a truſtee, purchaſes lands out of the profits received out of the . 
* truſt eſtate, and takes the conveyance in his own name; tho' , Work. 
e, if he be unable to make other ſatisfaction for the profits ſo miſ-, Vn. 440. 
pplied, thoſe lands may be ſequeſtred z yet they cannot be decreed to 480. a Wi 
he a truſt for the Ceſtui que Tru! no more than if A. borrows money of R. 414. 
. and therewith purchaſes lands, theſe purchaſed lands are no truſt for! 4% 59. 
J. for it is not a truſt in writing z and a reſulting truſt it cannot be, 
becauſe that would be ts contradict the deed by parol proof directly 
winſt the ſtatute of frauds ; but if the purchaſe had been recited to 
have been made with the profits of the truſt eſtate, this appearing in 
niting, might ground a reſulting truſt. Decreed per Lord Chancellor, 
ich the aſſiſtance of Powell J. and his Honour, Mich. 1697. Kirk and [7 44] 
"% _ in . 84. Affirmed on appeal to the lords 7 March * 
699. Vide 1 Att. 59. | | 5 . 
2. J. S. made * others his executors in truſt and died. A. Lord Keeper 
anaged the perſonal eftate, and kept on the ledger and journal of F. S. ſaid, that 
id made all the entries in his own hand; and therein entered the this was 
rrional eſtate debtor to lands bought, naming them particularly, and . I 
Ies, having made B. and C. his executors: The only queſtion was, caſe — Kiri 
ſhether theſe purchaſed lands ſhould be a truſt for thoſe who were to and Webb, 
we the benefit of A. 's perſonal eſtate? And lord keep. Wright decreed for there 
at they ſhould not. Eaft. 1701. Heron and Heron, Prec. in Chan. Was a dee 


of perſonal 


. 5 ate 
3 J. S. left A. his ſon and heir, an infant, and by will impowered — ar the 


lis executor, if he thought fit, to lay out the perſonal eſtate in land, demand, 
ſettle it on A. and his heirs. B. being about to ſell part of the which in 
nal eſtate, told 4.'s mother of it, and that he was about to buy this caſe 
eltate for the infant, and aſked her conſent, which ſhe gave. B. took _—_ Thi. 
conveyance in his own name, and no truft in writing was declared © © 
A. but it was proved that B. had ſeveral times declared that it muſt 
ſold to make 4. ſatisfaction. And afterwards B. died inteſtate and 
ent. Tho” bis Haucur at firſt was very inclinable to help 4. yet 
wards he diſmiſſed the bill as to the purchaſed eſlate, and . 

| ys 


 Truft dud Truſtees: 


be could not help 4; becauſe ehere was wo expreſs proof of the applica; 
.of the truſi money. Tris. 1701. Halcott and Markazt, AI cha 
168. Vide 2. P. Mut. 414. 

4. A. dies inteftate, leaving a wife and two infant cp intitle 
to his perſonal eſtate in thirds, which amounted to oo. The wider 
adminiſters; and lays out 53000. 1 of the money Lund in the hoy 
- as was. proved) in lands; and the conve in her own nan 

Gaps Ude daughters married (a) and died 3 and B. the huſband of the ſun; 
_— ving daughter, took out adminiſtratiun to his wife and her ſiſter. yy 
daughters - Hopout (on a bill brought by g. againſt the heir of the widow and adu 
dab mar- - niſtratrix) decreed two thirds of the 500l. to B. and if not paid, ck 
ried and land to be ſold; But lord keep. JFright reverſed this decree, as 0 
died. traryto the caſe of Kirk and Wb. Mich. 1701. Kinder and Milly 

Ha t. 6— OY 

5. Truſt 2eſwits 10 the party ſrom whom the couſidoration moves. Mari 
4, 1706 Pelly and Madin, 21 Vin. Ar. 48.7 15. 

6. Ruled by lord chan. Couper, that the ſtatute of frauds, /.: 
which ſays, ** that all conveyances, where truffs and confidences ſid 
, ariſe of reſult by implication of law, Hall be as if that ad had 
4 geen,“ muſt telate to rute and equitable intereſts, and cannot 
to an w/e which is a legal e/iate. Mich. 1709. in the cafe of 


3 3 1 Will. Rep. 113, 113. 
| Soadeviſe 7. Deviſe of a rent- charge to his wife, is iruf nevertheleſs for j 
to 228 ment of debts and legacies for thirteen years, and then he gives his wi 
EA Cong. other lands in augmentation of her jointure. "The ſurplas of the re 
dene: that Charge after debts and legacies paid is wot a beneficial truſt for the wil 
| be fbould pay but a reſulting truſt to the heir. May 25, 1712. Wych and Packingt 
5 N 21 Vin. Abr. 499. l. 18. | 
ws | 


| _ 15a reſulting truſt to the heir after debts paid. March 11, 1929. Kirrick and Bron 


(a) The 


1 ] 8. Where it plainly appears, upon the evidence on both fides, that 
[745] —— ton a purchaſe was the pour money of 
| (tho? mentioned in the conveyance to be paid by B.) in ſuch caſe hal 
not been fot the ſtatute of frauds, this would have made a »re/u 
truſt 3 and B. after 4.'s death executing a declaration of cruſt, i 
_ plainly took it out of the ſtatute. Per lord chan. Cœuper, Trin. 111 
in the caſe of Ambroſe and Ambroſe, 1 Will. Rep. 323, 

9. A. agrees for a leaſe for ninety- nine years. B. advances then 
.ney, and the leaſe is taken in 4. s name. This is a reſulting tn 
and out of the ſtatute of frauds, A. having by letter acknowledged 
truſt. Feb. 12, 1717. O Hara and O Neil, 21 Vin. Ar. 497. i 

note to l. 6. £ 8 | 1 
10. Deviſe of perſonal eſtate for payment of debts and legacies, 
the overplus to be diſpoſed as teſtator ſhopld by codicil ditect; 
further deviſed part of his real eſtate to be ſold for payment of partic 
debts, and the reſidue as he ſhould by codicil ditect; and by cod 
he direQs that the overplus of ſuch real eſtate ſhall go to his execu 
tor performance of his will, and then adds, I hope I have made a li 
_ cient proviſion for performance of my will; and if there be any oven 
of my per ſenal eſtate after full performance, I give it to J. S. Adjud 
that the ſurplus of ſuch real eſtate ſball go to J. S. and not reſul 
the heir. March 11, 1717. Tyrwith and Trotman, 21 Vin. Abr. 
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Truſt and Truſtees. 


11. No Rule is mote cettain than that if a man makes a conveyance 
is truft for ſuch perſons, and ſuch eftates as he ſball appoint, and makes 
no appointment, the reſulting truſt muſt be to him and his heirs, The 
tuft in equity muſt follow the rules of lau in the caſe of an »/e, and 
that it would be ſo in the caſe of an uſe-is undoubtedly true, and that 
was Sir Edward Cleer's caſe in 6 Rep. Per lord chancellor, Hil. 4 Geo. 2. 
in the caſe of Fitzgerald and lord Fauconbridge, Fuz-Gibb. Rep. 223. 
' 12. If a woman has a power out of a truſt eſtate, notwithſtandi 
her coverture, to limit x500/. by deed after her deceaſe, and by deed 
duly executed limits ſuch a ſum to a truſtee to be paid to 4. B. at 
twenty-one or marriage, and dies during the infancy of A. B. as this ariſes 
from a power which when executed draws the money out of the truſt 
as if it had never been compriſed in it, and money is not in law lup- 
ed to produce any profit, there cannot be a reſulting truſt of the in- 
tereſt to the huſband 'till the day of payment, but it thall be raiſed im- 
mediately after the wife's deceaſe. Munſell et af and Price, Trin. 9 
| 13. Truſts ariſing by Operation of law have been but of tuo kinds, The reaſon 
(firſt) either where the conveyance has been taken in the name of one — 4 — 5 
man, and the purchaſe money paid by another, or (ſecondly) where the Alomed a 
owner of an eſtate has made a voluntary conveyance of it, and made a truſt by 
declaration of the truſt with regard to one part of the eſtate, and has Operaties of 
been ſilent with regard to the other part of it. Per lord chancellor, law toarite 
Hil. 1740. in the cate of Lhyd and Spillitt, Barnard. Rep. in chan. 388. = 
2 Ath, Rep. 148. pl. 133, 5 deen, that 
the party by declarivg part of the truſt to be for another, and by ſaying nothing with 
regard to the other part of it, ſhews his intention to be that the other was to have only 
one part of the truſt, and conſequently he himſelf ought to have the benefit of the other 
part of it. Theſe have been the only two inflances of truſts allowed of, to ariſe by 
operation of law, ſince the ſtatute of frauds, unleſs there has been a plain or expreſs fraud. 
Where there has been a fraud, in gaining a conveyance from another, that may be a 
reaſon for making the grantee in - 
Per Lord Chancellor, ibid. © -— 2: 


(Vide Tit. Executors, Sc. P. and Tit. Heir, P. 


t couyeyance to be conſidered merely as a truitee - | | "4 


(F) What 445, of @ Truftee foall be a Breach of Trot, k. Cha! 


1. A TERM (in a marriage ſettlement) was for raiſing 30000. for 
FL. daughters portions, with a power to the father, uitb conſent 
tri flees, to revoke all the uſes. The wife died leaving a daughter, 
who married without her father's conſent. On a bill brought by the 
daughter and her huſband, for railing the 3000. it was inſiſted that ĩt 
would be a breach of truſt in the truſtees to join (with the father) in 
a revocation, But lord chan. Macclesfield thought it not only juſtifiable 
but commendable in the truſtees, under ſome circumſtances, to confent 
to ſuch revocation (a). Hill. 1722. Rereſby and Newland, 2 Will. Rep. (e) As if; 
'93» 102. 0 3 ; 1 7 | 4 7 COT: 3 | 


be drawn into marry ſore untoorthy man, who ſhould uſe her in a moſt barbarous manner, | WM! 5 


and ſhe ſhould afterwards die without ifſue, upon which the huſband ſhould ſue for the 


portion; in this caſe it-would be very reaſonable for the truſtees to join with the father to | 


' revoke the uſes. So if ſhe ſhould leave children, the truſtees might reaſonably conſent to a 


revocation, in order to carry the portion from ſuch huſbaud to her children. Per Lord : i | al 


* Chancellor, ibid. 103. | 
g 3B 2. P. 


Truſt and Truſtees. 


2. P. applied to 4. a broker, to help him to 8500. upon 1200. South. 
Sea ſtock. A. procured the money and took a transfer of the ſtock 
to himſelf z but P. gave a bond for payment of the money borrowed to 
B. and alſo took a defeazance from B. for the ſtock ; and a few days 
after the ſtock was transferred, and before the time of redemp:ion . 
ſold and transferred the ſtock by order of B. who proved inſolvent y and 
the plaintiff prayed by his bill to have a ſatisfaQtion agarnit A. for the 
ſtock, upon payment of principal and intereſt, 4. having ſold the ſtock 
and received the money. Lord chan, Macclesfield held, that A. ww a 
truſtee for both parties, and was guilty of a breach of truſt in ſelling 
the ſtock before the time expired for redemption. Hil. 8 Geo. Phil 
and Helbert et al", 21 Vin. Alr. $14.46 10, | 
3+ J. S. buys a copyhold eftate in the name of 4. who a bond 
in 2001. penalty to ſurrender the copyhold upon requeſt to ſuch perſon 
and uſes as J. S. the ceffuy que truſt, or his executors or adminiſtrators 
ſhould direct. FJ. 8. dies, and the adminiſtrator brings an aclĩon on the 
(s) It ſeems bond (3) and recovered the penalty, and received it ; and after brings a 
dy the caſe bill agaiaſt the truſtee to compel a ſurrender. Lord chan. King thought 
. not reaſonable that he ſhould have bath the 200. on the bond and the 
A. did not © hold alſo, but that 4, being a plain truſtee, and continuing fo un- 
erformed the truſt, muſt account for the profits to the 7 — 
9 a 


ſurrender ti be has a { . 
according tiff, who has in equity a ſpecifick right to the land, but the 
3 muſt be deducted, and A. to og = for the ſame, 
on i o 172 Mow t and Dowding i 5 2 Wi * 6 314. 5 | 
the boad- 4. T N be charged as a mortgagee for what 
be had or might have received, but only for his actual receipts z for he 
might wo he for a receiver, Nov. 17, 1725. Howard and Webſter, 
fel caſes in chan. 8 34). , 9. 5 RS 
Fr S. feifed 37 of lands, deviſed the ſame to truſtees B. C. 
and O. for five hundred years, in truſt to pay debts, and for a charity, 
B. one of the truſtees of the term, and alfo recetver appointed by t 
court, purchaſed the reverſton of E. J. S.“ heir at law, and with 
cConſent of C. another truſtee, cut down timber worth +8vol. ( Note 3 
the term was not without impeachmene of waſte.) Lord chan. King 
held this conſent of C. to be à hreach of truſt in him. Mich. 1726. 
Bay and Bird, 2 Will. Rep. 397. | - 
Wher 6. FJ. S. ſeiſed in fee of lands, in 1683 deviſed the ſame to A. and 
truſtees are F. and their heirs, to the w/e of D. bis fiſter for liſe, remainder t A. 
be pecteeve and B. and their heirs during the life of B. in truſt to preſerve contigent 
an eſtate in Temamdert, remainder to the ufe of 'the fiſt &c. ſons of De in tail male 
a family, ſucceſſively remainder © the uſe E. M. in fee; Teſtator dying D. 
and for no entered, and married C. Afterwards C. and D. his wife, and E. M. 
— Pur- the remainder man in fee, join in a ſerfment to ( New) truft:es to the uſe 
8 : of C. and his beirs, and cope to leyy a fine to the ( New) truſtees le 
ſtead of preferying ĩt, do a wilful act with an intent to deſtroy it, how can this be other- 
| wiſe than a plain breach of truſt ? Should the court hold it ao breach, or paſs it by with 
impunity, it would be making proclamation that the truſtees in all the great ſettlements in 
England, were at liberty to deſtroy what they had been intruſted only to preſerve. . Indeed, 
where an eſtate is limited t A. for life, rewmainder to bis fin, &. ſons in tail, tho” it be a 
lain wrong and tort in him to do any act which will deſtroy thoſe contingent remain- 
ders before the birth of a fon, notwithitanding his I power of doing ſo, yet as in this 
| caſe there is no truſtee, there can be no truſt, nor conſequently any breach of truſt, and 
therefore this court can have no conuzance of ſucha cafe, nor handle for relief, the matter 
being left purely to the common law. But to prevent this inconvenience, has the remedy of 
appointing truſtees been invented, on Lge yo to A ſable the tenant for life from doing ſuch 
injury to his iſſue, which is not a very old invention. Per Lord Chan, ing, 15 
ſupra. Iid. 61a, 613. 2 e he 
| th 


— ud oo — 
— — — — 


e e e PE Om 


Truſt and Truſtees, 


the ſame _ (and a fine, as it ſeems, tho' not ſtated in the caſe) was 
accordi "gy levied. Aftetwards A. and B. (the truſtees for preſerving, 
Sr. in the will) by leaſe and releaſe convey the lands to C. in fee, 
D. being then enfient of a ſon, which was ſoon afterwards born, and 
named G. and D. had afterwards ſeveral other children, ſubſequent to- 
which C. the father deviſed all his lands in general words to ſaid G. 
for life, remainder to his firft, &c. ſens in tail male ſucceſſively, remain-= 
der t bis (C.) the teflater*s ſecond ſon by D. for life, remainder to his 
firſt, &c. ſons in tail male ſucceſſively, and died, leaving ſeveral ſons. 
D. allo died. On a bill by G. it was reſol ved by King C. aiſiſted by 
lord chief juſtice Raymond and chief baron Reync/ds, that the joinin 
of the truſtees to defiroy the contingent remainders was a plain brea 
of truſt, and that tho? this had t been before judicially determined, yet it 
ſeemed to the court in common ſenſe, reaſon and juſtice, to be capa- 
ble of no other conſtruction. And all parties were decrecd to join in 
making ſuch an eſtate to G. as he would have been intitled to under the 
will of FJ. S. if theſe contigent remainders had not been deftroyed, 
i. t. an eſtate in cail male, Sc. Mich. 1732. Manſell and Manſell, 
2 Will, Rep. 610, 617.—caſes in Eq. Temp. Talbot 252. S. C. ſee the 
whole caſe in Davis's law of Bankrupts, 272. © poſt 748, 2. 
7. 4. 22 3 2 (his . and 4 and their heirs and aſ= 
upon truſt ut until his grandaughter D. ſbould marry or die, to 
on profits, and !hereout to pay ber Lool. per annum for ber 
maintenance z the reſidue to pay debcs and yy ern after payment 
thereof, in truſt fer ibe ſaid D. And upon further truſt, that if be 
married a proteflant of the church of England, and /be be then twenty-one 
er rds, or if under twenty-one, ſuch marriage be with the conſent 
the ſaid B. then to convey the premiſes with all convenient ſpeed after 
ſuch marriage to the uſe of the ſaid D. for life ſans waſte, woluntary 
waſte in houſes excepted, remainder to her huſband for life, remainder to 
the iſſue of ber botly, with ſeveral remainders over; and upon further 
truſt that if D. died unmarried, then 7s the uſe of B. fer life, remain- 
der to the ſen of bis other grandaughter E. in tail, remainder to the de- 
fendant C. remainder to hts firft, &c. ſons, remainder 20 A.*s right heirs z, 
and upon further truſt, that if D. marry not according to the will, then 
upon 2 marriage io convey 10 truſtees as to ane maety, to the uſe of D. 
for life, remainder to truſtees to preſerve, &c. remainder 70 Her firſt and 
every Other ſan, being a proteſtaut, with ſeveral remainders over; and 
as to the other moiety to the ſon of the ſaid E. in like manner. A. dies. 
D. attains her age of twenty-one ; and about fix years after, upon a 
treaty of marriage with F. (which was afterwards tolemnized) applies 
to B. and C. for a conveyance to herſelf fer life, remainder to her intended 
huſband for life, remander to the iſſue of her body. B. executes ſuch con- 
veyance but C. refuſes. Lord Chancella ſaid, that nothing was to veſt 
*till after her marrying a proteſtant, and therefore B. by conveying and 
enabling her to ſuffer a recovery, which has been done accordingly, 
has done wrong.» Mich, 1733. Lord Glenorchy and Baſwill, caſes in 
Eq, Temp. Lord Talbot 3, 17. e FI 


33 2 | (G) 4% 


_ Truſt and Truſtees. 


(G) Ads of Truſtees and Ceſtuy que Truſt as to deftroying 
| _ contingent Remamders, &c. 


1. T S. after marriage made a voluntary fettlement of his lands + 
* bimfelf for life, te ainder 10 truſtees to ſupport, &c. remainder 70 
bis firft, &c. jon in tail ſucceſſtvely, remainder to himſelf in fee z and 
contracting debt, he afterwards makes a conveyance of his eflate to 
other truſtees for payment of theſe debts. The creditors bring a bill, 
and (iter alia) inſiſt that the truſtees in the firſt ſettlement ſhould juin 
in the ſale to deſtroy the contingent remainders. And his Honour, upon 
| ſhewing a precedent of a like decree, decreed that the truitees ſhould 
Join to deftroy the contingent remainders, and be indemnitied, it being 
at the ſuit of creditors, and for raifing of _ for the payment of 

| debts. Trin. 1717. Baſſett and Clapham, 1 Will. Rep. 358. 
Note; It 2. J. S. ſeiſed in fee of lands, deviſed the ſame to A. and B. and 


was alſo their heirs, in truſt wo the uſe of D. his iter for life, remainder © 


— in A. and B. and their heirs, in truſt. to preſerve, &c. during D.'s life, 
| ep wa remainder to the uſe of the firſt, &c. ſens of D. in tail male ſucc eſſively, 
| F-offment remainder zo E. M. in fee, D. married C. C. and D. and E. 144. the 
and fine by remainder man in fee, join in a feoffment to (new) truſtees to the uſe 
C. and D of C. and his heirs, and covenant to levy a fine (a) to the ſame truſ- 
his w"' did tees and to the ſame uſes. Afterwards A. and B. (the truſtees in the 


gent re- time being enfent of a ſon born ſoon afterwards and named E. reſolved 
mainders by lord chan. King, aſſiſted by Raymond C. J. and Reynolds C. B. that 
o the firſt, when the truſtees joined in the leaſe and releaſe to C. and his heirs, 


Je. ſons of this deſtreyed the contingent remainders. Mich. 17 32. Manſell and 


| dye — Manſeil, 2 Will. Rep. 610, 612. ante 747, 6. 


the freehold in the truſtees did ſupport ; but that their joining in the leaſe and releaſe 


was a plain breach of truſt. bid. 
(a) 
levied. 
117491 : 1 . ; 
fas aul (H) Caſes relating to Ceſtui que Truſt ; — And in what 
in chmee - Caſes Equity will decree Truflees to join in à recovery, 
7555 . Kc. with Ceſtui que Truſt, 

ret nall have the benefit of the thing. if he be to have it, to all intents, but to forfeit. 


Per Wright Lord Keen. Hil. 1502. in Caſs Guav az the xelution of Bi - 
eb 0 of, Fro. & Chen 21s, NY | Fs " indlecy verſus 


2 Will. Rep. 1. N a marriage bete the N Was made tenant for 8 
— * 2 1 nine years if he ſbould ſo long live, remainder 10 3 during 
jo arg? Dit life, remainder to the firſt, &c. ſon of that marriage in tail male 


(a), —— 2 ſucceſſively, remainder to the firfl, &c. ſon of any other marriage, re- 


As to the breach of truſt, vide P. 747. Ca. 6 


615. 


__ ag in a recovery, in order to make a new marriage ſettlement. Tria. 1719. 
Manſell ng Winningion and Foley, 1 Will. Rep. 536, FE 
Manſell, (a) Fide P. ts — 19 


2 Ceſtui 


will) by leaſe and releaſe convey the premiſes to C. in fee, D. at that 


hich as it ſeems, though not mentioned in the ſtate of the caſe, was accordingly 


ul 1 mainder over. A ſon is born and of age, and the wife is dead. The 


Mich. cruſt for preſerving contingent remainder deſcends to an infant; if for 
1.737 the benefit of the family, equity will decrce the infant truſtee to join 


K © o&@ —— >. = wy 


Pefiry. 


2. Ceſtui que truſt in tail under a deviſe of lands charged with an- 
nuities, brings a bill againſt the truſtees, to the intent he ſhould join 
in a recovery. This is not proper, but it is proper to pray, that the 
truſtees may convey the premiſes to ceffui gue truft in tail, who may 
then ſuffer a recovery; tho' if the truſtees are at'o cruſtecs for an an- 
nuity ſubſiſting they are not compellable to part with the legal eſtate 
out of them to the ceſtui que truſt in tail, Eat. 1723. Carteret and 
Carteret, 2 Will. Rep. 132, 134, | f FR 

3. FJ. S. makes his will, and appoints B. executor, and orders cer- 


4. On marriage, lands are limited to the uſe of 2 nirefy- nine SelefCaſes 


of the marriage in tail acc „ remainders over. The wife (oy: Ter 
dies, leaving iſſue of the CY two ſons, C. and D. A. having Chancellor 


premiſes, he and 


to the court, but D. the younger ſon refuſing to conſent, lord chan. * but 
ta not decree the truſtee to join, for that he 5 

would not take away any man's right. So diſmiſſed the bill as to B. and 4, it, or let 

it alone. 


King ſaid that then he wou 


» 


T4 F, on, 
| Veſtry. 


. T ANDS of 81. per annum purchaſed in the fifth year of Edward 
L the eighth by a pariſh, in cruſt for charitable uſes, were 1m- 


proved by building to 450l. per amum. And the truſtees, by order of 


the Veſtry, for 1000). paid for the uſe of the pariſh, makes this eſtate 


a ſecurity for 160). per angum annuity to 4. for her life, The pa- 


riſhoners brought a bill to ſet aſide this deed of annuity, as being in 


breach of the charity; and ſo already decreed by th commiſſioners of 
charitable uſes, and by them ſet aſide. Lord keep. Wright ſeemed clear 
to diſmiſs the bill j but the plaintiff ſubmicting to pay the arrears and 
growing payments, it was ſo decreed, and coſts ſpared. Trin. 1703. 
attorney general at the relation of the pariſbioners of St. Clement Dages 


2. Tue 


and lady Hart et al', Prec, in chan. 225. 
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Vifitors. 


2. The plaintiff*s houſe being ſo near the church that the five o'clock 
bell rung in the morning diſturbing her, ſhe came to an agreement in 
writing with the churchwardens and inhabitants at a Yeftry, that ſhe 

would erect a cupola and clock at the church, and in conſideration 
| thereof the five o clock bell was not oe be rurg in the morni "8. This 
is a agreement, and decreed to be binding in equity. Hil. 1724. 
Om. as Ware, 4 (a) + — 
His Honewr 3. Ata Yeftry it was agreed to build a pariſh workhouſe, and to lay 
ſaid he did out 300l. in building the fame, which was to be borrowed ; and it was 
not ſee why agreed that whoever was bound for the 300l. ſhould be indemnified by 
the pariſh. And by another veſtry order this order was confirmed, and 
both orders were ſigned by the vicar, and ſeveral inhabitants of the pa- 
riſh, The zool. was borrowed of J. S. and A. together with B. (who 
died inſolvent) gave a bond for the payment thereof, with intereſt. An 
order of YVeftry was made for raiſing the money, but upon appeal to 
the quartet- ſeſſions by ſome new pariſhoners, the order was quaſhed. The 
zool. not being paid, J. S. pub d the bond in ſuit againſt A. who paid it, 
and brought a bill againſt ſuch of the inhabitants as were living, and 
tenants againſt the preſent vicar, Churchwardens and overſ to be relieved. 
tho not His Honour decreed him his principal, intereſt and coſts at law and in 
— a this court, and that the vicar, Sc. do call a veſtty to make a rate for 
rents. The the payment thereof z and if any of the inhabitants refuſe payin the 
defendants rate, 4. to be atlibetty to apply to the court. Trin. 17 31. Black 
Lhe and Webſter et at, 2 Will. Rep. 632 ' 
— — put in a fair anſwer, their coſts were decreed to be raiſed by the ſame rate; 


' but his Heuss ſaid, that if thoſe who had appealed to the Quarter-Seſſions had been 
> ne 


before the Court, they ſhould have paid all the colts, d. 6 
Viſitors; 


ING Edward the ünch founded a ſchool, and endowed it, and 


[751] 


Cb. Rep. in 


Eq. 178. S. IN. by letters patent appointed perpetual governors thereof, who 


C. by the were thereby enabled to make laws and ordinances for the better 
name of government of the faid ſchool, but by the patent no expreſs viſitors 
228 Y were appointed, and the legal eſtate of the endowment was veſted in 
School, with weſe governor. Afterwarde a cpinmiſſion iſſued (a) to inſpeQ the 
Lord Chief Fats ” VV’ management 
Baron Gilbert's opinion at large. Select Caſes in Chan. 36. S. C. —2 Will. Rep. 326. in 
S. C. it was laid / Per Cur ) Firſt, As a rule, that where the King is founder, in that caſe his 
| Majeſty and his ſucceſlors are viſitors ; but where a private perſon is toutider, there ſuch 


Pri vate perſon and his heirs, are, by implication of law, vifitors —Secondly, that tho 


this viſitorial power did reſult to the founder and his heirs, yet the founder might veſt 
or ſubſtitute ſuch viſitorial right in any other perſon, or his heirs — Thirdly, The Court 
conceived it to be vnregſonalle, and of miſchievous conſequence, that where governors are 
appointed, theſe, by conſtruetion of law, and without any more, ſhould be viſitors, and 
ſhould have an abſolute power, and remain exempt from being viſited themſelves. — 
And therefore, Fourthly, That in thoſe caſes where the Governors or Fifttors are ſaid not 
to be accountable, it muſt be intended where they have the power of government only, and 
not where they have the ga eſtate (5), and are intruſted with the receipt of the — 
| wa Us ASST | — 
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Voluntary Con veyances. 


t of the governors, And it was reſolved by King C. aſſiſted and profits, 


managemen 
by lord chief juſtice Eyre, and Gilbert chief baron, that the com- (as in the 


miſſion to viſit, Sc. was good. Hil. 1725. Eden and Fefter, 2 Will, ole caſe). 


forit would 
Rep. 325+ be of the 


moſt pernicious conſequenee imaginable that any perſan intruſted with the receipt of 
rents and profits, and eſpecially for a charity, though they miſapply never ſo much theſe 
rents, Nc. ſhould yet be anaccountable for their receipts; this would be ſuch a privilege as 
might of itſelf be a temptation to a breach of tryſt,——Fifthly, That the word [Governor] 
did not of irſelf imply Yifiter ; and to make ſuch a conſtruction of the word againſt the 
common and natural meaning of it, and when ſuch a ſtrained conſtruction could not be for 


benefit, but rather to the great 

yon would be making the King's charter operate to a double intent, which ought 
not to be ——fixthly, That the power given to theſe , for the making of 
laws, muſt be intended for the better 2 and 1 the charities given, and 
not for the perverting or overturning of them ; and if the letters of commiſſion [or let- 
ters patent] gave any larger power, the be void only pro tanto ; though it was ob- 
ferved with regard to the powers given by the pre commiſſion that they did not differ 
from ſeveral ts of the like nature, as in ihe caſes of Winhowrne, Baſing fole, and 
Plymouth ſchools, in all which governors were appointed, but yet thoſe ſchools are, and 
have been viſited. bid. 326, 327. (a( 28 m9 hs t. vide Gilb. Rep. 179. (5) Vide 
Dube's Charitable Uſes 68, cap. 6. the Hoſpital of Sutton Caulfield, and the like 
determination in the caſe of Hyaſam and Pydwers ver. The and 

Morpeth. I. 6g, And which the Chancellor and i 
to be law. Lid 2 Will. Rep. 326. 


CAP, W. 
Voluntary Conveyances. 


1. J ſold to C. an eſtate which he claimed as heir to his father by 
* virtue of a marriage ſettlement upon the marriage of his father 
with M. his mother-in-law, being the lands of ſaid M.———B. as 


heir under that ſettlement brought a bill to diſcoyer the title of T. and 
C. and alip to compel the ſurviving truſtee in a former ſettlement ip [7 52] 
the family, to convey to B. as heir under the ſeulement. Cowper. C. 
declared he would not decree the truſtee to convey the legal eſtate to 
the ceſtui que truſt, to compel him to ſuffer the ceſtui que truft to bring 
an e je ment in his name agiinſt C. becauſe he was a purchaſer without 
notice of this former ſettlement, and the cefſſui que truſt was a volun- 
teer, and ſaid it was a conſtant rule in equity never to aid any perſon 
who claims by a voluntary ſettlement againſl a fair purchaſer without notice. 
As in caſe of a diſſeiſor (as it now appeared that it was) who conveys 
away the lands upon a valuable confideration, this cour: will not com- 
pel the truſtee to convey the legal eſtate to the cęſtui que truft, to enable 
him to recover the poſſeſſion at law againſt the. purchaſer, but the 
truſtee may do it himſelf if he thinks fit 3 but this court will not com- 
pel him to it. Tho? Sir Fo/eph Fekyl and Mr. Yernan inſiſted ſtrongly 
for it, and ſaid the poſſeiſion of the truſtee was the poſſeſſion of the 
ceſtui que truft, and that it was a breach of truſt in the truſtee not to 
convey at any time to the as que truſt upon requeſt, But in this caſe 
_ bord chancellor decreed that T. ſhould account for the profits of the eſtar- 
from his entry to the time of the conveyance to C. for he was ad 

| | i 


judiee of the charity, would be very unreaſonable ;_ 


Uſes. 
ſeiſor, tho? T. had two verdiQs for him in ejectment, but this old ſer. 

tlement was diſcovered after thoſe trials. Zaſt. 1 Geo. Turner and Buck 
er a”, et econtra, 22 Vin, Abr. 21. pl. 5. 

2. B. and C. two brothers. Lands are conveyed to C. and his heirs, 
in truſt far J. S. à4 ſtranger, for life, remainder to B. in tail, remainder 
to C. in fee. During the life of J. S. (the tenant for life) C. in con- 
ſideration of 55. conveys the reverſion to B. and his heirs in fee, B. 
ſuppoſing he had an abſolute fee in him, deviſes the lands to his execu- 
tors to be ſold for payment of debts and legacies, and makes his brother 
C. and another perſon executors, and dies without iſſue. C, ſells the 
lands to the defendant, who had notice of all theſe tranſactions, c. 
The queſtion was, if the defendant, being a purchaſer far a valuable com 

+ fideration, ſhould avoid the conveyance from C. to B. of the reverſion 
in fee (being voluntary) it being, at the time of the conveyance, a dry 
reverſion in fee expeRant upon an eſtate-tail, and of no conſideration 
in the eye of the law. Cowper C. was of opinion, that the conveyance 
of the reverſion in fee from C. io Z. cannot be avoided as fraudulent by 
a ſubſequent purchaſer, becauſe, at the time of the conveyance, it was 
of no value, being barrable by the tenant in tail by a recovery, with 
conſent of the tenant for life z yet he 1 a trial at law, uf 

UC 


the 
importunity of counſel. Trin. 2 Geo. Buckly and Arnold, 22 Fan Abr. 
20. p. 10. | | ks | 


And as to 1. 


* 4 ; Seifed in fee of Blackacre and Whiteacre, had two ſiſters E. and 
_ " Fi. and had B. a ſon by a former wife, and on his marriage with 
urged, that M. x ſecond wife, he conveyed the whole to W. R. and . S. and their 


an Uſe arefeheirs to the wſes following, (vi. ) Blackacre to A. himſelf for ninety- 
S operation nine years, if he ſo long live, and after the expiration to the uſe of the 


an Con» ſaid M. for a jointure, and after ber death to the uſe of the heirs male of the 
ago body of the ſaid A. remainder to A.'s right beirsz and as to Whitacre to 
Honour ſaid, that to talk of raiſing an uſe by implication was a myſtery in law which he did 
not underſtand, and would have detreed Whiteacre to the fiſters of J. But upon the 
 Iroportunity of the defendant's counſel a caſe was ſtated and ſent to the judges of C. B. 
who certified Nov. 26, 1912, That as to Blackacre nothing but a reverſion expectant on 
M's eſtate for life deſcended to B. ſo that by her enjoying, the land, and ſurviving B. 
there was no foſſaſſo fratris to exclude H. and J. the fiſters by the ſecond venter, from 
- Imheriting as bers to A. their father; but as to Whiteacre they held the limitation to the 
| Beirs male of the body of A. void, no freehold being limited to any perſon precedent to that gate: 
and that no fate of freebold could reſult to A. for his life by implication, becauſe another eltate, 


viz. for ni nety-nine years, if, Ws. was expreſſly limited to him, which would be incon- 
fiftent with a freehold in him bv implication ; and that a freehold eitber expreſſed or implicd 
wat neceſſary to ſupport ſuch limitation, and conſequently the freehold and inheritance in fee- 
ſimple of 2 2 1 expectant . on * for years to the truſtees of 
wich there was ſuch a peſſaſſe Fratris as intitles E. ond F. the plaintiff's aunts, and heirs 
of the whole blood to . the ſon, to that land. , Th ANT? 


Uſes. 
the uſe of A. for ninety-nine years, if, &c. and after to the truſtees 
and their executors for two hundred years, in truſt #9 raiſe portions for 
lis children by M. remainder to the heirs male of the body of A. re- 
mainder 10 bis right heirs, The marriage took effect, and after A. died, 
leaving B. his ſon by his fit wife, and H. and I. daughters by M. his 
ſecond wife, M. entered into Blackacre, B. entered into M Biteaere, 
and cauſed part of the rents to be paid to the truſtees towards raifi 
ions purſuant to the ſettlement, and granted leaſes, &c. and di 
without iſſue in M.'s life. Afterwards M. died. His Honour was of 
opinion that the limitation of M bitacre was void. Mich, 8 & 11 Am. 
Rowley and Holland, 22 Vin. Ar. 189. pl. 11. 
wn conve _ * ſuch N ſhall N es 8 * 
uſes declared by the will was, . truftees ſhall covey to the uſe 0 
A. "till B. comes of age, or be married, and after ſuch age or —_ 
one movety to A. for life ; 1 goody during bis minority, . 
all the effatate to A. but if B. ſhall attain ſuch age, or marry, then 
me moiety in paſſaſſion, and the reverſion of the other to B. and bis heirs. 
The queſtion was, whether this be an ule executed by the ſtatute ? And 
ſent to the judges for their opinion, Feb. 9. 1727. Rich and 
Beaumond, 22 Vin. Abr. 277» pl. 4 . : | : ? | 
3. 4. by a rar deed covenants with B. and C. (ſtranger) 9 In thiscaſe 


ſed to the uſe of bimſelf for life, inder to the . and it was ob» 
te be ab of . Or te i tony pon ud Ken 


th the profits, &c. for the benefit o E. and after her death to B. and it Plain- 
C. — their beire during the life o ire ſon of E. upon truſt 20 raiſe — 9 — 


portions for younger chiluren, and then to convey to the eldeſi ſon, &c. be a * Pq 


with remainders over, Sc. Objected, that the plaintiff who claimed ence 

u the eldeſt ſon of E. can have no benefit under this ſettlement, for [7 54] 
that the tri ſteer being ſtrangers ta the conſideration of blond, no uſe thereby the eſtate, 
wiſes to them, according to the lord Pagett's caſe z and lord chanceller truſt or ufe 


was of the ſame opinion, Bill diſmiſſed, Mich. 4 Geo, 2. Nugent and the truſe 


Hancock, 22 Vin. Abr. 196. pl. 13. for the benefit 


of the blood and family of the covenanter, and where for cullateral or other purpiſes, as was lord 
Pagett'= caſe, the truſt term there being for payment of debts, & c. but bere 42 . the bengfet 


of the bloed of the covenanter, viz. bis grandſen, & c. Sed nen alloratur. Abid. 


. — 


PPP 


* — —— — —·˙ ͤ 
r X 
ſens — | ED — pF — 
— — — — nc 2 — = 
2 — . * — - 


me * 


fees is limited 


. ; " 
o TT, _—___— 


— 
— 2 
— — 


— 
—  —_ 
— 


— — 
— 


— 
* "RE Sor r * 4 N PIPE 


1 ” 
—— . 
Wr . 

* 

* a * 1 4 _ — . 
7 * — 


ro n A > 2 8 
* 


— a — ——— “ — — 


32 Hen. $. 6. 46. by which the Court ot Wards and Liverier was erected, the Lord Chancelke 


4 . 
Juriſdiction of 


3 Will. Rep. 

: 2. that 
 cuſtody.— Rep. 112.— This was the caſe of Hannes v. Wough, 22 May, 12 Am 
Chan. Talbyr, Mich. 1934. in Lord Raymond's caſe, and ſays. that all the parties were 


commited, it being held a contempt of the Court to marry a ward of the court without 


bad he been privy thereto, the licence would na? have protected him. Pin. Abr. Tit, 
| Guardian, P. 205. Note to Ca. 3. 


But in this 2. Where the cuſtody of an infant heir is committed, the coutſe i 


| being a ſuffer the infant to marry without conſent of the court, Eaſt. 1721. i 


C AP. CXVII. 


23 ES Wards, 


is determi- Rep. in Eq. 192, 193. At common law, before the ſtat, 


nable in the court of Chancery. Gil. 


was the ſole Judge of Nadi but with this difference, that where they were lucrative 
fo the Crown, there the Lord Treaſurer actzd. who had a concurrent juriſdiction with the 
Chancellor ; but where Wardfbips were not lucrative to the Crows, but only for the benefit of 
the Ward, there the Chancellor alone had the diſpoſition and management of the Ward 
t as the law now ſtands, the Ozere fer being extinct, and the court o 
Wards aboliſhed, and all the ali nnr being turned into free and common Socape, all 
ard which are beneficial for the Ward: muſt return to this court as to their original 
fountain, Per Weſt, C. in Fals, . 11. Geo, in the caſe of Morgen and Dillon, 2 Mad 

in law and Eg. 1 39, — Since the 1tatute, which took away the Court of Wards, the 

in returns to the Court of Chancery; and it a by the Re. 
giſter 21 6. 198. that a writ may iffue out of this Court to remove the guardian of an 
nfant, and to put another in his ſlead. Per Lords Commiſſioners, Hil. 1922, in caſu Eyre 
and Counteſs of Shafiſtury, 2 Will. Rep. 1h. 85 | | 


(A) Caſes relating 10 Wards, 


N Infant was inveigled from B. her guardian and married to N 
117. cited Tho! the infant was not taken from a guardian aſſigned by the 

and court, yet both . and the parſon and the agents were all committed by 
they were the maſter of the rel. And the order was afterwards confirmed by 
— in the lord chan, Harcourt, Cited by lord commiſſioner Fetyll, 2 Will, 


S. C.cited Vide ibid. in the margin. 
Lord | 


it's direction. Fide caſes in Eq Temp. Lord Talbot 59— And the ſame would have been 
done in the caſe of Hughes ana Science et al, Hil. Fac. 1943. but that it did not appear in 
that cauſe that Williams the clergyman who married the infant to Science was at alla 
party to the contrivance, and ſo bad not incurred the cenſure of the Court; whereas 


caſe the for the committee to enter into a recognizance with two lureties, at f 


good eſtate, the Court ordered his own fingle recognizance to be taken——And upon the 

or's petition to alter the form of the recognizance, becauſe as the form is, an honel 
Committee without any default in him might forſeit his recognizance and be undone by 1 
raſh infant's ſtealing a marriage, Lord Chan. Parker conſented, tho' he ſaid he wou 
be very tender of altering the ſettled forms of the court to ſatisfy a capricious humour 
but that this caſe differing in it's circumſtances from the common one, his Led 
directed the form of the recognizance to be thus, viz. ** That the infant ſhall not di 
** married without leave of the Court, by the conſent, privity or connivance of d 
“ Committee ;” and his Zordſbip ſaid he had before made the like alteration in the for 
of the recognizance in favour of Mr, Lacy, to whom he had lately committed an infa 


a 3. Plain 


Wards. 


z. Plaintiff having married a young lady without the privity of A. The editor 
he committee, to whom ſhe had been committed by order of court, \2ys, the 
Parker C. held that this offence or contempt ending only in the puniſh- ar N 3 
ment of the party offending, and not in relieving or redreſſing the pro- [ ge 
fecutor, was pardoned by the general act of pardon 7 Gro. f. capy 29. , 7850 
23. wade afterwards, tho” with zn exception ** of all contempts termins. 
« and offences for which wy proſecution was then depending, and tion in 
« which had been proſecuted at the charge of any private perſon Kifin and 
« of perſons.” Eaft. 1721. Phipps and Earl of Angleſea, 1 Will, Siffin, 
Rep. 696. FE 1 _— 
_ | young girl 
of great 


| : fortune 
yas committed to the care of a tradeſman in Lend, a linen draper, after which a younger 


fon of the committee married her, and a woman who had been one of the moſt active 


nfruments in bringing about this marriage being big with child, and near her time, 
the hearing of the complaint was put off until ſhe was delivered, and in the mean time 
awe out an act of general pardon, which was held to extend to this offence. ——S. P. 
determined in — caſe jn the affair of the infant duke of ZBeaxford's going from 


his Commi | 
4 on that the infant will be married So where 


3 e of inf 
rolly, eith ian, or by his negleQ, a court of equity an infant 
Al interpoſe, and ſend or the infant, 3 . 5 him to the cu 3 — woe 
of a proper perſon, or relation, in order to prevent ſuch danger 3 
hrds commiſſioners, in the caſe of Eyre and counteſs of Shuftſoury, was about 
Hal. 1722. and their lordſbips faid it was ſo done by lord chan. Harcaurt to contract 
in the caſe of the infant lady Catherine Anneſly,—— And per lord Mac- matrimo- 


defield in Mr. Vernon's caſe, 2 Will. Rep. 112. 3 - - you 
peared no incquality of fortune or family, yet upon application the caurt of Chancery 


marriage be to one of equal degree and fortune, yet the marriage being without conſent 
of the guardian, this conſtitutes the offence, and the egality of degree, c. can at moit 


Counteſs of Shafteſbury, Hil. 1722. 2 Will. Rep 114.—8S. C. cited per Lord Talbet. in Lord 
mand Cale. Mich. 1934. Vide caſes in Eg. Temp. Talbot 58 —8. C. cited per Cur, 
0 Mar. 1740. in the caſe of Hughes and Science et al, and that the marriage being by 
nrivance of the infant's mother pending a ſuit in chancery, the court committed the 


ir. Tit. {Guardian and] Ward, P. 205+ in a note. „ 
5. Marriage of the Ward without conſent of the guardian, is a ra- Cites 2 1»f, 

riſment of the Ward. Per L rds Commiſfieners, in the caſe of Eyre and 4. and it 

es of Shafteſbury, Hil. 1722. 2 Wil. Rep. 110. | is aggra- 


| | k vated in 
this reſpe&, that after ſuch raviſhment by marriage, the ward cannot be reſtored to ſuch 


wndition as he was before, it being rendered impoſſible by the wrong of the raviſhex. 

Per Lords Commiſſioners, ibid. NN Sir et Jos | „ 

6. Tho? the infant himſelf · cannot bring account againſt his guardian 

ul of age, yet a third perſon may bring a bill for an account againſt 

e guardian, even during the minority. Per lords commiſſioners, in the | 

ſe of Eyre and Counteſs of Shaftſbury, Hil. 1722. 2 Wil. Rep. 

9, 120. i „ 

7. A perſon having married an infant, (and as it ſeems a ward under 

we of the court) was committed, and the commitment followed by 

d at of parliament to diſſolve the marriage. Hil. 1722. cited per 

nds commiſſioners as done in lord Somers's time in the cate of Goadwin 

d Mrs. Knight, 2 Will. Rep 112. 

8. Tho' an order of Chancery has no words prabibiting the mar- 

Jing an infant without conſent of the guardian, yet ſuch prohibition 
is 


affiſted the teitamentary guardian to prevent the marriage, as improper by reaſon of the 
age. Mich. 1734, Lord Raymond's Caſe. Vide Caſes Temp. Lord Talbot 58.=—And tho' a 


tend but to extenuate. Per Lords Commiſſioners, in the caſe of Eyre (Juſtice) and the 


ties to the contrivance, and ordered a ſequeſtration againſt the Lady Shafiſbury, Vin. 
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Wards, 


is implied, and ſoare theſe words, that no perſon ſhall take away o- 
raviſh a ward from the guardian z and ſuch negative word: re never 
inſerted in the order. Per lords commiſſioners, Hil. 1722. in t e caſe of 
Eyre and counteſs of Shaftſbury, 2 Will. Rep. 113. | 
9. The lords Selkirk and Orkney, 1 of the infant duke of 
Hamilton, petitioned againſt the ducheſs of Hamulten for taking away 
the infant duke out of their cuſtody, and their complaint was received: 
upon which the court would have proceeded againſt the mother, bur 
the guard:ans could not make out their right of guardianſhip, by res- 
fon of ſome defect in the inſtrument under which they claimed. Cited 
per ler ds commiſſicners, Hil. 1722. 2 Well. Rep. 115. 7 
[756] 10. A teſtamentary guardian of an infant girl of about nine years and 
three months old takes her from a boarding ſchool and marries her to 
his own ſon, an apprentice to a Perute maker, and who had no eftate, 
King C. on motion ordered this guardian to bring the infant 
into court, and that he and his ſon attend, which they did, and 
then his /ord/þip committed her to the other guardian appointed by 
the will, ordering an information to be brought by the attorney ge 
neral againſt this hnawi/h guardian, and the guardian to be bound over 
with ſureties to be taken by the mater, to anſwer ſuch information; 
but held this to be no contempt, the ward not being under the im- 
wage” care of the court, Mich. 1729. Godall and Harris, 2 Will, 
ep. 561, „ . 
* Three perſons being appointed guardians by her father's will 
of a young woman, one of them gets her (ſhe being nine years old) 
married to his own ſon, who was ſeventeen. It was moved for an 
homine replegiando againit the father and ſon, that they ſhould ſtand 
committed, and for an injunction to their receiving the rents of her 
eftate, Lord chan. King thought every part of the motion reaſonable, 
but as to the firſt part ordered a ſpeedier way, by bringing her body 
into court by a time certain, by an order to be made on the defendant 
. for that purpoſe. Mech. 3 Geo. 2. Anon. Fitæ-Giõb. Rep. I 06. 
And this 12. Where an infant is defendant, the ſervice of the /ubpena to 
2 it bear judgment muſt be on the guardian, and not on the infant. Mich, 


—__ 1731. Taybr and Atwood, 2 Will, Rep. 643. 
de above fourteen, or want ever ſo little of twenty-one; and the ſerving of the infant 


is not good, for Ton corflat, but the infant might be in his cradle; or ſhould it appear by 
the bill that he is near twenty-one, yet, being not able to defend himſelf, the ſervice 
muſt be on the perſon appointed by the court to defend him. Bid | 
: z. Marrying an infant a ward of the court is a contempt, tho the 
rties concerned in ſuch marriage had no notice that the infant was a 

ward of the court. Trin. 1731. Herbert's caſe, 3 Will. Rep. 116. ) Waſ 
In this 14. A. poſſeſſed of a conſiderable perſonal eſtate, died inteſlate lea. u u. 
caſe, an ing IA. his wife, and B. a daughter an infant, his only child. MM. the | 
exception mother died, leaving J. S. her executor and truſtee for H. her infant 4 U 
being daughter, who at M.'s death was under the care of J. S. his wife. 75 
Fee nat a who kept a boarding ſchool, The wife of J. S. died and after. 47 


Bere was no 


| Lis pendens, a bill by H. an uncle of B. was filed againſt F. S. for an account ol, 3 
no antwer B,s eſtate, ſuggeſting that he had waſted it, but F. S. not putting it 
being put his anſwer, an attachment ifſued, and then J. S. and W. R. who wa vin 
in, the his counſel, and a juſtice of the peace, went to DoZors Common 8 


1 | 2 
e ; and held that an infant is always conſidered under the care of the Court, 1 


. 1. 92 3 , dow 
a ſuit be depending, and that after ſuch bill filed, tis a contempt to marry an infan "own 
| without the — 65 this court; and in this caſe there was not ouly a bill filed, but an" Heuer 6 


aitachment alſo for want of an anſwer. id. —= 


Waſte. 


rhere V. R. procured. himſelf to be admitted guardian to conſent to 
he marriage of B. to J. S. and a licence was granted and a marriage 
ad, B. being fixteen years old, and F. S. ſixty, H. petitioned againſt 

J S. for marrying B after @ ſuit commenced in this court, wwithout leave 

f the court, and againſt . R. as party, and that they ſtand commit- 
ed, Ordered, That J. S. and . R. ſtand committed to the Fleet, 
nd not to have the henefic of the rules; and that V. R. be removed 
from being juſtice of the peace; and (to the end that the eſtate of the 
nfant be ſecured, in order to make a ſettlement on, or a proviſion 
for her) that J. S. be reſtrained from aliening, transfercing or tranf- 
ofing any part of the real or perſonal eſtate of the infant, or from re- 
civing any part thereof, without leave of the court, %ill further order 
ud that F. S. do bring before the coun all mortgages, bonds and other 
ſecurities belonging to the eſtate of the infant, upon oath, ſubjeQ to 
the further order of the court. 20 March 1740. Hugbes and Science, 
1 14 EO 203, by 3 
5. pendency of a bill in chancery relating to an infant's eſtate i 
dies to all the world of the infant's being a Jr of this court, to [75 7] 
to make perſons concerned in the marriage of ſuch ward, without 
ke of the court, guilty of a contempt, tho they had not any actual 
howledge of her being ſuch a ward, April 6, 1741. Moar and Meer, 
lamard, Rep. in Chan. 407. 2 Ath. Rep. 158. | 


c AP. CXVII. 
Waſte. (a). - Fuer 


t of waſte, never was extended to allow the very deſtruction of the eſtate iiſel“, 


| and cut down trees ornamental or ſbeltering of an bouſe, much leſs ro deſtroy or demoliſh 
houſe itſelf. Hil. 2 Geo. 1. in lord Bernard's caſe, Gilb. Rep. in Eg. 127. 
. 454» S. C. and P. Where one that by law might do waile, commits that 

th goes to the deſtruction of the thing he enjoys, he that has the inheritance may 


ing an houſe into a mill, or ſuch other thing foreign from a manſion houſe, Duere 
a Court of Equity will order him to reſtore it? Zlders and Verden (5), MS, notes, 
Were Term and year. 55 


| } Vaſe, in what Caſes reſtrained in Equity; — And 
WW" what Caſes Equily well give Relief. | p 


1 Upon his marria ſettled lands to the uſe of himſelf and M. His Tord 
bis wife and tle heirs of their two bodies. Afterwards A. died ans lib laid, 


M. married D. (the defendant) being then tenant in tail after 1 


E 
N 


| 
| 


I 


that grew near, and Was an ornament to the manſion houſe, impeach- 
ling an intention to fell the reſt, the plaintiff, to whom the ment of 


lands waſte, and 
he goes to 


tonly to excule for permiſſive waſte; and therefore ſuch a clauſe would not give leave to 


Pres. in 


an ixjunct ion to ſtay his committing fuch waſte. But if a tenant ſhould do waſte by 


bility of iſſue extinct, and M. and D. having felled ſome trees in j;f without 


down houſes, r. to do waſte maliiioufly, this court will reſtrain, although he has 
fuer by the ad of the party to commit waſtc, for th:3 Court will moderate the 2 
i | | 0 
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caute it is pro bono publico to reſtrain it ; and he faid, he never knew un injundion deri 
unleſs it were to ſerjeant Peck in lord Oxford's caſe, and he ſaid he belieyed he ſhou 


the had a power to commit waſte, yet this Court will model the exercife of that pow 


ord chan. Nattinghaze as the caſe of dy ella. 


_ he jointreſs ſhall keep the jointure in good repair, and in the common caſe, with 
after the death of the particular tenant. Per Lord Chancellor. ibid. 


| E in the trees or materials of an houſe r. down by leflee for years aur wal 
| ſhake ir, much leſs carry it further, and that he took this caſe, #be biſhop of Landon aud W 


| inheritance, yet he is intitled to an injuntion. (See 1 Roll. Ar. Rofwell's caſe 377.) 


Waſte. 
of that lands did belong in remainder, brought his bill to reſtrain N. fron 
3 and felling thoſe trees, and to have an injunRion to ſtay the commiting « 
"ſtrain Waſte, This cauſe was referred, and if the parties could nut then 
extrava- to be ſet down again, But lotd chan. Nottingham diſcovered his incli 
gant hu- nation fertiter for granting an injunQtion. Eff, 1680. Abraham an 
morous B ubb, 2 Freem. eÞ. 53. | 


waſte, be- 


to ſtay the pulling down of houſes by , tenant fot life without impeachment of waſt, 


never ſeethis Curt deny it again. Nd. 34. — A leaſe was made by a biſhop for twe: 
ty-one years, without impeachment of waite, of land that had many trees upon it. Thy 
tenant cuts down none of the trees till about half a year before the expiration of hi 
rerm, and then goes to felling down the ery nary he was enjined by this Court; ie 
though he might have felled trees every year the beginning of his term, and the 
they would have been growing up again gradually ; yet it is unreaſonable that he ſha 
Jet them grow 'til towards the end of his term, and then ſweep them all away ; for th 


Cite per Lord Chan Nottinghams in the caſe of Al and Bubb, as the caſe of the b 
of Wincheflr, Thid. 55. Cenant for life, r-mainder to the firſt fon for life, wit 
1mpeachment of waſte, with remainders over; the fir ſon, By leave of the leſſes 
tenaut for life, comes upon the land, and fells the trees; although he — not in th 
caſe be puniſhed by an action of waſte, vet he 2 enjoined by this Curt. Cited 


85. 
ility of iſſue exting, 


2. A woman tenant in tail, after 
reſtrained from committing waſte in pulling down houſes, ot in cutt 
down trees, which ſtood in defence of houſe; and fruit trees 
[758] the garden yz but for ſome turrets of trees which flood at a land's len 
ob two from the houſe, the court would grant no injunctiun, becau 
ſhe had by law power to. commit waſte z and yet notwithſtanding { 
was reftrained in the particulars aforeſaid, becauſe that ſeems to be mal 

cious. Hil, 1701. Anon. 2 Freem. Rep. 278. Ca. 349. | 
A bill was brought againſt the executors of a jointrefs, to hare 
ſatisfaction out of aſſets for permiſſive waſte upon the jointure ol i 
() For bere teſtatrix, &c. but lord Cowper diſmiſſed (a) the bill. 1 Geo. 1. 7 


* N and Buck, 22 Vin, Ar. 523. pl. 9. 


ſome particular circumſtances, there is no remedy in law or equity for permiſſive v 


His Lord» 4. B. biſbop of Lond in Edward the fixth's time, made a ef Jur 
Kip a leate, of which there were about twenty years to come, and the leg 


was made wwithdut impeachment of waſte. W. in whom by ſeveral me 


of Gloucefte aſſignments the remainder of this leaſe was veſted, articled with bi had no 7 
watte did of — chat they might dig and carry away the ſoil of twenty actes = 
not lie a- 


gainſt lefſ-e for years, and the being withez# impeachment of waſte ſeems originally 
tended only to mean that the party ſhuuld be puniſhable by that ſtatute, and not to g; 


but he ſaid, that the reſolutions having eſtabliſhed the law to be other wiſe, he would 
to be within the reafon of Lord Barnard's caſe, where, as he was not permitted to deſtrof 
caſtle to the prejucice of the remainder man, ſo neither ſhall the leſſee in the preſent 
deltroy this field againſt the biſnop, who has the reverſion in fee, to the ruin of the 
heritance of the church. Tbid. 528, $29 —— A tenant for years, remainder 10 B. fi 
remainder to C. in fee; A. is doing waſte; B. tho' he cannot bring waſte, as not havnt 


if the walte be of a trivial nature, and @ fortiori, if it be meliorating waſte, as by bull 
on the premiſes, = 1 Znft. 53.) the Court will not injoin; nor it the reverſioner, f 
mainder man in fee, be not made a party, who poſſibly may * of the walle 

„in 


lord chan. King, Eaft, 1730. Mallincaux and Powel, 3 Will. Rep. 2 a Note. (a) E. 


Wafle. 
et deep, provided they did not dig above two acres in the yeat, and 
velled thoſe acres before they dug up others. The (now) biſhop of 
andon having the inheritance in right of his biſhoprick, brought a bill 
p enjoin the digging of the ground for brick. Lord chan. Parker di- 
ed that V. might carry off the Brick (a) he had dug, but ordered 
p injunction to ſtop further digging, Hil. 1718 Biſbop of London and 
ebb, 1 Will. Reps 527. 
5. there is an arrear of a charge upon a teal eſtate, an injunc- 
jon ſhall go to prevent cutting of timber upon the premiſes chargeable 
17 March 1723. Lord Blancy and Mahon, 22 Vin. Abr. 521. pl. 27. 
6. Tenant in tail may commit waſte in houſes as well as in all other And iis 
arts of the eſtate, notwithſtanding any reſtraint to the contrary, and Lorofoip 


o inſtance can be ſhewn where a tenant in tail has been reftrained from mn Pens 
unmitting waſte by injunction of this court. Said ang Mich. 1733. in wasrefuſed 


tte caſe of Glenorchy and Boſville, caſes in Eg. Temp. Lord Talbot 16. 7 4 
| s caſe 
of Twifbire, who being an infant, and tenant in tail in poſſeſſion, and in a very bad 
ſit: ot health, and not likely to live to full age, cut down by his guarlian a great quan- 
Mt; of timber juſt before his death to a very great value; the r-mainder man applied 


lor an in junction to reſtrain him, but could not prevail. 


7. A. tenant for life, remainder to truſtees to preſerve, & c. remainder But as to 
C. the plaintiff in tail, remainder over, with power for A. with con- pair! his 


| ts the ſame uſes, &c. A. felled timber to the value of 3oool without _ a 


nen of truſtees, who never intermeddled, and A. had ſuffered ſome of [7 5 ] 

ke houſes to go out of repair. C. by bill prayed an account, and an, - 1 
junction. His Honour laid, that the timber may be conſidered under jn N * 
o denomi nations, to wit, ſuch as was thriving, and not fit to be permiffuc 
led, and ſuch as was u1t/7iwing, and what a prudent man and a good Waſte, ei- 
band would fell, Sc. And ordered the maſter to take an account ther to pro- 
Fc. and the value of the former, which was waſte, and therefore be- ive for 
"gs to the plaintiff, who is next in remainder of the inheritance, is faction. as 
fo to the plaintiff, and the value of the other is to be laid out accord- it does in 
xo the ſettlement, Ec. Mich. Vac. 17 33. Lord Caſilemaine and Lord caſe of wit- 
wen, 22 Vin, _ 11. 1 Salk, 161. Gilb. Cane. 193. 3 Ait. #4 waſte; 


: | and where 
5. Brown's Rep. 1 the court 


ing juriſdiction of the principal, (viz.) the prohibiting it does in conſequence give 
ef er waſte done, 12 by way ot account as for Timber felled, or by o 1 
m to rebuild, c. as in caſe of houſes, Nc. and his boneur mentioned Lord Baraard's 
38 to Raby caſtle, 2 Yern. But as to the repairs it was objected, That the plaintiff 
bad no remedy at lat by reaſon of the ęſtate for life to the truſtees mean between PlaintifF's re- 


u that this was a point of conſequence. Sed non allocatur. : 
s. The caſe in effect was thus: A very conſiderable real eſtate was 
Ited 0 Mes. Rolt (who afterwards married the defendant the lord 
ville) for Ife, without impeachment of waſte, remainder 10 the 
wif Rolt for life, without impeachment of waſte, with ſeveral re- 
ders over. The defendant the lord Somerville, to make the moſt of 
eſtate during the life of his wife, pulled down ſeveral houſes and 
buildings upon the eſtate, and ſold the ſame, and alſo took up lead 
kt pipes that were laid for the conveyance of water to the capital 
age, and diſpoſed thereof, and he alſo cut down ſeveral groves 
ſees that were planted for the ſhelter or crnament of the capital 
auge. Upon this a bill was brought by the plaintiff to compel the 
ut to account for the money rai ſed by the particulars before men- 


tioned, 


of truſtees lo foil timber, and the money arifing to be inveſted in lands, ſaid 
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Waſte. 
tioned, and to put the eſtate in the ſame plight and condition that it was 
before, To alle the defendant demurred, and thereby inſiſted that this 
waſte was committed by tenant for life, without impeachment of waſte, 

and therefore he was not liable to be called to an account for what he 

had done either in law or equity, and if he was, yet the plaintiff could 

not call him co an account, becauſe he was not a remainder man of the 
inheritance, Lord chan. Hardiwicke ; Tho? an action of waſte will not 

lie at law for what is done to houſes, or plantations for ornament ot 
convenience, by tenant for life, without im t of waſte, yet 

this court hath ſet up a ſuperior equity, and will reſtrain the doing ſuch 

things on the eſtate. In Lord Bernard's caſe the court reſtrained hin 

from going on, and ordered the eftate to be put in the ſame condition, 

In Sir Blundel Charleton's caſe the maſter of the rell. decreed that no 

trees ſhould be cut down that were for the ornament of the park; but 

lord chan. King reverſed that, aud extended it only to trees that were 

planted in rows. My only doubt is, as to the trees that have been cut 

down, for if this bill had been brought before ſuch trees had been cut 

down as were for the ornament or ſhelter of the eſtate, this court woult 

have interpoſed ; but here the miſchief is done, and it is impoſſible i 

reſtore it to the ſame condition as to the plantations, and therefore it ca 

lie in ſatisfaction only z and I cannnt ſay the plaintiff is intitled to a 

tisfa tion for the timber which is a damage to the inhericance, yet as U 
Thave been the pulling down the houſes and buildings, and laying the lead pipes 


informed . * 
i they may be reſtored, or in as good condition again. In the caſ 
CT of 4 lord Bernard there — directions for an iſſue at law to chat 


| Relt and his aſſets with the value of the damages, he not having performed i 
| Lord Semer- decree in his life-time. The demurrer was allowed as to fatisfaQic 
vas on account of the timber, but over-ruled as to the reſt. Tris, te 


3 1737. Rolt and Lord Somerville, at Lincoln's Inn Hall, MS. Rep. 


A bill may be brought by a patron againſt a parſon, for an inju 
| 00] tion to reſttain committing waſte upon the glebe, Hil. 1740. Bra: 

friends, and Stratchy, Barnard. Rep. in Chan 309. See 2 Ah. Rep. 217. 
bly ſettled. For more concerning Maſte, vide Tit. Fines, P. 


c 


C AP. CXIX. 
Wills, 


A) What ſpall be eſtabliſhed as @ good Will ta paſs Landi; 
( And what is a good Signing, Atteſtotion, Publication, 


&c. | 
(B) In what Caſes a Deviſee, &c. ſhall be admitted a Wit- 


5 In what Caſes the Court will ſet afide a will for fraud, 


e. : 
D he Republicati Mill. 
87 2 of a 


(F) r the Probate differs from the original Will. 


| (A) What ſhall be eſtabliſhed as g guod will to paſs Lands; A vill ha 


And what is @ good Signing, Atteſtation, Publication, of lr. 
Kc. | | | mind (ei- 


| | ther by | 
word or writine) in diſpoſing of an eſtate, and to take place after the death of the teſia- 
tor. Tria. 1 V. M. Lea and Lill. in JB. R. Carth. 38,—— A will ſhall have relation 
2 to teſlatotꝰs death, and not to the making, for till his death he is maſter of his own 

vill, and therefore a will of a Papiſt in Ireland was held to be avoided by a ſubſequent 

ſtatute made in that kingdom, which enacts, that the lands of Papiſts there ſhall not 
be "I but deſcend in Gavelkind. Fen. 28, 1914. Burk and Morgan, 8 Yin. Abr. 
273 7. e „ 1 8 | 


1. TF a man draws up his own will, and ſends it to counſel tobe advi- 
ſed of the legality of it, this is no will, unleſs it has a publication 
after he receives it back from his counſel. If after bis will came from 
counſel, with alterations made by counſel, the party puts his ſeal to it, or 
ſubſcribes his name, or writes upon it, this is my will, tho there be no 
witneſſes to it, yet this is a good publication, becauſe any of thoſe 
declare his intent that that ſhould be his will; and tho? it had no for- 
mal beginning, but began Alſo I give and bequeath, and tho? there be 
blanks for the names of ſuch perſons as he ſaid be had made a leaſe er 
feoſfment to, to perform his will, and if there be ſuch leaſe or feoffment, 
this is a good will, and ſhall direct thoſe perſons, to whom ſuch leaſe, 
Sc. is made, to perform all things according to the direQions of ſuch | 
will. Refolved in B. R. per to!” cur”, in an iſſue out of Canc'. Trin. 
15 Car. 2. Bartlett and Ranſden et al, 8 Vin. Abr. 119. pl. 16. cites it 
as a MS. Rep. ſaid to be Lord Chief Juſtice Kelyng's. 

2, Will of lands made t the ſtatute of frauds had but ·. wit- 
neſſes, and the teſtator died after the ſtatute, without zlteaing his will. 
And his Honour thought it a good will to paſs the lands, but the other 
fide inſiſting to have it tried at law, he directed it accordingly, Trin. 
1697. Serjeant and Puntis, — ow 77 
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Wills. 


61] 3. Lord keep. Migbt held a publication of a will before three wit 
1 Fol. Afr, nefſes, tho? at thre» (ſeveral times, good within the ſtatute, and thought 
Eg. 280. the writing the will with the teſtator's own hand, a ſufficient ſigning 
Cs. 4.S.C within the ftatute, cho" not ſubſcribed nor ſealed by him z but doubted 
dut 2 S. P. yhether owning the ſubſcription to be his was ſufficient z but the va. 
lidity of the will is a queſtion at law, and therefore ordered it to be 
tried. Hil. 1101, Cock and Parſen;, Prec. in chan. 185. | 
4. Teſtator gave inftruQions to make his will of his real and perſo- 
nal eftate, and when it was brought to him he made ſeveral alterations, 
and 1hen wrote the whole over as altered with his own hand y this found 
in lis ſtudy, tho* not ſigned or jealed, was held a good will. Note ; 
117 firſt — 1 5 ＋ be died _— but that was reverſed by 
he delegates. 78 1704. Comyns's Rep. 45 3. 
5. 1. made a will or teſtamentary ſchedule all of his own hand 
writing as follows; In the name of God, Amen. I A. B. do make 
«+ this my laſt will and teſtament for fear of mortality, till I can ſet- 
* tle it more at large. I do give and bequeath 10ool. unto O. P. to 
be paid by my executor (or) admiſtratory and tor ſure payment there- 
% of, I do charge all the real and perſonal eſtate which | have in the 
% world, I being very defirous to make a proviſion for the ſaid D. P. 
44 for ſeveral good reaſons inducing me thereunto. In witnefs where- 
% of I have hereunto ſet my hands this preſent 7th day of December 
«© 1704. 8Si A. B.“ And delivered the ſame to the ſaid D. P. 
and about a fortnight before his death, A. B. did declare he had left 
with D. P. an unqueſtionable ſecurity for 10004. charged upon his real 
ard perſonal eftate, and that he had done the fame for fear of mortality, 
till ſuch time as he could make a full and compleat will, which he 
declared he would do ſo ſoon as his wife was brought to bed, to ſee if 
it were male or female. He died fuddenly 6 Feb. 1704, leaving his 
wife, then lying in of a daughter. The judge of the Prerogative court 
gave ſentence againſt the will, and pronounced that 4. B. died inteſ- 
tate. On appeal to the 4 — (among whom were Holt Ch. J. Prie 
B. and Judge Dormer} the ſentence was reverſed, and they pronoun- 
ced for the will. Eaft. 6 Ann. Powel and Beresford, 2 Raym, Rep. 
CCC | . | 
It was in- 6. FJ. S. before the ſlatute of 29 Car. 2. viz. in 1668-9, wrote his 
ſiſted, "a will with his oun hand on a ſheet of paper, and the witcing went to 
r the bottom of one fide, and half way on the on the back - ſide, which will 
is apparent at the end of it had the name and ſeal of J. S. and notice was talen 
that the oo- in his own hand of ſome interlineations. At a very little diſtance at 
dicil was the back-ſide of the ſame paper, a codicil was written, which extended 
wrote be- almoſt to the bottom of the ſame back-fide of the paper, and was dated 


fore the ex- 


1 1679, which was after the ſtatute of frauds, and had the name of the 
the will, fo” otherwiſe there was no reaſon that the witneſſes ſhould write their names 
at tha top of the firſt fide of the will, and the words wrote by the teſtator's own han, 
as the reaſon of it had been falſe if the codicil had not then been upon that paper, fer 
there would have heen ſufficient room below the will for the witneſſes to attcit i. 
| The witneſs alſo ſays, that the execution was about twenty-ſeven or twenty-eight 
years ago, which time is ſubſequent to the codicil. The execution is ſufficient within 
the ſtatute, for there is no nreeſſity that the witneſſes ſee the teſtator write his name, 
and if he writes theſe words, ſgned, fealed end publiſbed as bis will, and prays the witneſſes :o 
fubſcribe their u. me: to that, it u li ve a ſufficient publication of his will, though tle 
witnefſes do not h:ar him declare it to be his will; and a caſe was mentioned deter- 
mined by lord chan. Shaftſtury before 20 Car. 2. where à man wrote his will, with his 


own hand, and alſo theſe words, („ned and publiſted in the preſence ef) aud itneſſes 
ſubſcrided it, it was held to be a ſufticient publication. biz. Y) . 


deviſor 


Mb. 


deviſor ſubſcribed; and his ſeal affixedz in which codicil a legacy av 
to a houſe was revoked, and the ſame was thereby deviſed to A. for 
life, and after to his brothers ſucceſſively, but notice was not taken 
of the name of his brothers in the codicil, but they were named in 
the will, At the top of the will was written, figned. ſealed and 
lifhed, as my laſt will and teſlament, in the preſence of the ſame, being 
quri-ten here for want of room below ; this was likewiſe written by the 
teſtator's own hand, and then the names of the three witneſſes were 
ſubſcribed z two of thoſe witneſſes were dead, and the third was pro- 
duced at the trial, who teſtified that he was ſervant to the teſtator for 
four years, and about twenty-ſeven or twenty- eight years ago, he and 
the other two witneſſes were called up in the night, and ſent for into [76a] 
the teſtator's chamber, who produced a paper folded up, and deſired 5 
bim and the others to ſet their hands as witneſſes to it, which they 
all three did in his preſence, but they did not ſee any of the writing, 
nor did the teſtatot tell them it was his will, or ſay what it was, but 
he believes this to be the paper, becauſe his name is there, and the 
names of the other witneſſes, and he never witneſſed any other deed 
or paper for the teſtator z and tho? the teſtator did not ſet his name or 
ſeal to the will in their preſence, yet he had often ſeen him write, 
aud believes the whole will and codicil to be of his hand writing. And 
Lord Chief Juſtice Trevor inclined that here was ſufficient evidence to 
find the codicil well executed, and the jury found it accordingly, Hi. 
8 Au. in C. B. Peate and Ougly. Cemyns Rep. 197. „„ 
7. Upon an iſſue directed out of Chancery, wherein the queſtion 
was, whether a man was campos or not at the time of executing his 
will, it was held by the Chieſ Juſtice, that it was not neceſſary that all 
the witneſſes to the will ſhould fee it executed z if one of them ſaw it 
executed, and the others were preſent, he ſaid it would be ſufficient. 
Trin. 3 Geo. 2. in the caſe of Durrant and Durrant in B. R. (a) Bar- () This 
nard, Rep. in B. R. 3679. | | : as is miſ- 
8. A will of land duly figned by teflatrix in the Je. of A. and 8 
aljo publiſbed, which A. writ the will, but is naw dead 1 bis hand was kme. 
proved. After this the leſtatriæ called in B. to be a witneſs to the twill ; | 
ſhe told him it æuas ber will, and publiſhed it as ſuch , after this ſbe called 
in C. and did the ſame. The queſtion was, whether theſe witneſſes 
atteſting this will at ſeveral times, 4 all in the preſence of the tefla- 
trix, was according to the ſtatute of frauds and perfuries Baron Price 
held it ill (5) at Leut aſſizes at Devon 1717. 8 Vin. Abr. pl. 3. 128. () For the 
that all the witneſſes ſhould be together, that one might teſtify for the other, and ahis 
was a ready way to let in fraud and perjury, for after the firſt witneſs had atteſted it 
r * razure or interlineaticn. Per Baron Price, ibid. See 1 Vel. Eq, Abr. Sec. 5, 
Fol. 402. Contra. | | : 


9. A witneſs proving a will of lands ſwears, that he ſubſcribed the Theproper 
will as a witneſs in the ſame room, and at the teſtatrix's requeſt ; two way of ex- 
others ſwore that they ſaw the will executed by the teſtattix, and that 2 a 
they ſubſcribed the ſame in the teflatrix*s preſence z a fourth witneſs _ * 
was gone beyond ſea, and therefore could not be examined, Cœꝛuper will as to 
C. doubted as to the proof of the execution of this will ; but would lands, is, 

declare no opinion on the point until further application, ſaying, that hoe ha 
| | 1 
| ſhould not only prove the executing the will by the teſtator and his own ſubſcridin it in 
the preſence — the teſlator, but likewiſe ibat the reſt of the witrefles ſubſcribed their 
names in the teſtator's preſence, and then one witneſs proves the full execution of the 
will, ſince he proves that the. teſiator executed it; and like wiſe that the three witneſſes 
. ſubſcribed it in his preſence, Fer lord chan. Macclesfield, ibin. 741, 
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the heir at law, then an infarit, might by that time come of age. 
Aﬀerwards Lord Macclesfield held that the bare ſubſcribing by the with 
neſſes in the ſame room did not neceffarily imply it to be in the teſta - 
tor's preſence, for it might be in a corner of the room, in a clandeſtine, 
fraudulent way z and then it would not be a ſubſctibing by the witneſs 
| in the teftator's preſence, merely becauſe in the ſame room, but that 
here it being ſworn by the witneſs, that he ſubſcribed the will at teſta- 
trix's requeſt, and in the ſame room, this could not be fraudulent, and 
was therefore well enough. Mich. 1721. Longford and Eyre, 1 Will, 


Rep. 740. | 
[763] * FJ. S. poſſeſſed of a term of five hundred years in Blackacve af- 


A will not terwards purchaſes the fee-ſimple in B.“s name, and deviſes Blackacre 
atteſted, by will (all of his own baud wars to C, in fee, but the will was 


— — — neither dated, ſubſcribed or atteſted. Decreed per his Honour, that as 
— eib. this was a term which would have attended the inheritance, and in equity 
ſufficient have gone to the heil, and not to the executor, in which reſpeQ it 


to paſs a was to be conſidered as part of the inheritance, ſo the will which was 
term in nt attefled by three witneſſes, as the law required it to be when land 
Groſs, = was to paſs, ſhould not carry this term. The deviſee and executor to 
a e join in aſſigning the term to the teſtator's heir at law. This decree 
| attendant wis affirmed on appeal by the Lords Commiſſioners Gilbert and Ray- 
wn in- mond. Trin. 1724. Whitchurch and Whitchurch, 2 Will. Rep. 236. 
| — uently the tern itſelf. Per his Honour, ibid. 238. A will not atteſted as the 
ſtatute of frauds requires, ſhall not paſs any eſtate of which the heir, as heir, would 
otherwiſe have had the benefit. Per his Honour, ibid.—— Gilb. Rep. in Eg. 168. S. C. with 
the argument of lord chief baron Gilbert. ———z Med. Caſes in Law end Eg. 124 S. C. 
d d that the term did not paſs by this deviſe. —1 Strange's Rep. 621, S. C. | 


11. A Teſtator figns bis will, but delivers it as his act and deed yet 
well, for this will be ſufficient publication, Hil, 10 Ges. in Chan. 8 
3 Vin. Abr. 125. pl. 13. 1 2 . . 
And his 12. J. S. leiſed of lands in fee, conveyed them by leaſe and releaſe 
— to truſtees to the uſe of them and their heirs, in truſt that (after ſuch 


as the will did not refer to the deed of truft, but A. had undertaken to deviſe the land as 
owner thereof, without any relation had to the pretended power, this made it much 
ſtronger againſt the will. bid. 269,—-—1t was ſaid arg that this will, tho' not good by 
way of deviſe, ſhould be ſoby way of appointment, like a copybold furrendered to the uſe of 
a will, which may be deviſed by a will atteſted by two witnefles, or one witneſs only. But 
his Zordfbip ſaid, that the copyhold paſſes by the ſurrender, and not by the will, and that if this 
matter had not been ſettled, it might be more reaſonable to ſay, When [ have ſurrendered 
my copyhold to the uſe of my will, a will of this copyhold ſhall be ſo executed, and in 
ſuch a manner as by the act of Parliament a will of lands ought to be executed; but this 
caſe having been ruled otherwiſe, he ſaid he would not ſhakeit. 1bid. 258.——In Hil. Vac. 
1525. his Honour admitted it to be ſettled, that where a copyhold in fee is ſurrendered to the 
uſe of a will. ſuch will, tho” executed in the preſence of one or trvo witneſſes only, is good, 
becauſe it paſſes by the ſurrender, and not by the vill, which is only a declaration of the uſe of 
the ſurrender but that if a Copybolder be ſeiſed only of the truft or equity of redemption of the 
2 and deviſes ſuch truſt or equity of redemption, there muſt be thre witneſſes to the will; 
for here can be no precedent lurrender to the uſe of the will to paſs this truſt, and the truſt 
and equity of redemption of all lands g inheritance are within the ſtatute of frauds, otherwiſe great 
inconvemence would ariſe therefrom ; and it is no prejudice to the Lord to — the 
truſt of a copyhold within that ſlatute, becauſe the perſon who has the legal eſtate of the 
copyhold is tenant to the Lord and able toanſwer all the ſervices. Bid. 261. Anon,—— 
But in the caſe of Tuffrel and Page, Eaft. 1740. Lord Hardwicke was of opinion, that the 
tre of a copybold would paſs by a will net atteſted according to the ſtatute of frauds, as a 
. copyhold ſurrendered to the uſe of a will would do; for that equity ought to follow the 
law. and make it at leaſt as eaſy to convey a traf as a legal intereſt, And decreed ac- 
cordingly. Did. at the bottom of F. 261, 2 Ath. Rep. 31. fl. 24. 


will diſpoſing of a real eſtate, the proof was full that the three ſubſcribing ' witneſſes did 


Wits. 


monies raiſed astherein mentioned) the truſtees ſhould convey to 4. 

bis heirs and aſſigns, or to ſuch perſon or perſons as he or they ſhould 
ditect. The monies were raiſed, and 4, by will atteſted only by Nu 
witneſſes, deviſed the premiſes to B. Lord Chan, Macclesfield ſaid, 
there could be no queſtion but that a aſt of inberitance could not be 
deviſed otherwiſe than by a will atteſted by three witneſſes, in the 
ſame manner as a legal eſtate, for if the law were otherwiſe, it would 
introduce the ſame 1nconveniencies as to frauds and perjurics, as were 
occaſioned before the ſtatute by g deviſe of a legal eſtate in fee-ſimple. 
Decreed the will void, and that the truſtees ſhould convey the premiſſes 
5 * 1 heir at law. Mich. 1724. Wagflaff and Mag ftaff, 2 

. 0 » 25 * | h 

13. A Surrender was made of a copyhold eſtate to truſtees to the Lord Chan- 

uſe of the will; a will was made with only two witneſſes to it. It e ſeem- 
was admitted, that a will of a copyhold eſtate does not requite three ed to be of 
| witneſſes but this is a deviſe of a truſt relating to lands, ſo within |; manger 
the very words of the ſtatute of frauds 3 the heir controverting the ſur- [764] 
render and the will, this point was not determined, but two iſſues or- Ae of 
dered. 12 July 1725, Appleyard and Wed, ſelict caſes in Chan. 42. truſt md 

| | enſue the 
nature of the eſtate, and not make it to he neceſſary to have three witneſſes, as the copybold might 
be deviſed wwithout three witneſſer ; but this may be queſtion to be determined when the iflues 
are tried. .= Yin. Abr. 129 fl. 4. S. 2 ſtates it thus: A ſeiſed in fee of copybold lands, 
makes a ſurrender to the uſe of B. and C. and their beire, to the uſe of bis will, ana deviſes the 
land: to D. Parker C. was of opinion, that the circumſtances required by the fiat. 
29 Car. 2 of frauds in deviſes of lands, ought to be obſerved in this caſe, for by this 
ſurrender the fee of the copyhold was in the ſurrenderees, and only a truſt deviſed by the 
will, which cannot paſs by the deviſe without the circumſtances required by the ſtatute 
of frauds, in relation to deviſes of lands to be duly obſerved. But the Counſel infilting 
that a deviſe of copyhold is no within the ftatute, Lord Chancellor ſaid, that if the ſurren- 
der had been only to the uſe of the will, that might have been a queſtion in this caſe, but 
now it is not; however, he inclined to think it neceſſary in that cafe, but would not de- 
termine that pqint now, that not being the caſe before him, | | 


14. Will made beyond ſea of lands in England, muſl be atteſted by 
three witneſſes, Vide 2 Will. Rep. 293. 5 
15. J. S, had a power at any time during the joint lives of him and Lord 
AM. A wife, by his laſt will, or any writing purporting to be his Chan. King 
laſt will, under his Hand and Seal, atteſted by three or more credible ſaid, that 
witneſſes, (if he ſhould die before his wife without any iſſue between 11 . 
them then living) to charge land with any ſum or ſums of money (1;neq to 
think the will of the lands good, if the teſtator ſhould acknowledge the name to be his, 
and the witneſſes ſhould ſubſcribe in his preſence, yet that point ſhould be reſeryed to 
the defendant ; and ſaid, that he took this will to be a good one, and being ſo to be a good 
charge. but referred, He. In the caſe of Stonehouſe and Evelys, Eft. 1934, in proving a 


ſubſcribe their names in the preſence of the teſtatrix; but one of them ſaid, he did not 
ſee the teftatrix ſign, but that ſhe owned, at the ſame time the witneſſes ſubſcribed, that 
the name ſigned to the will was her own hand writing. Which Sir Jeep Felyll held 
without all doubt to be ſufficient. 3 Will. Rep. 254. And ibid. the Reporter ſays, that on his 
mentioning his Hongur's opinion above to Mr. Juſtice Fortsſcuve Aland, he ſaid it was the 
common practice, and that he had twice or thrice ruled it ſo upon evidence on the circuit ; 
and that it is ſufficient if one of the three ſubſcribing witneſſes ſwears the teſtator ac- 
knowleged the ſigning to be his own hand writing. And it is remarkable that the ſta- 
tute of frauds does not ſay that the teſtator ſhall ſign his will in the preſence of three 
witneſſes, but requires theſe three things: Firſt, that the will ſhould be in writing. Se- 
condly, That it ſhould be figned by the teſtator. And, Thirdly, that it ſhould be ſub- 
ſeribed by three witueſſes in the preſence of the tefiator. - 

| | N 


not exceeding 2000). to be pid to ſuch perſons, and in ſuch propor- 


tions as he ſhould appoint z with the like remainder to H. if ſhe 
ſhould die without iſſue in the life of her huſband J. S. There was 


no iſſue of the marriage, and J. S. by his laſt will in writing under 


his hand, atteſted by three witneſſes, but not ſealed, reciting his power, 
Se. diſpoſed of the 20000. to the plaintiffs (being his relations) in 
the proportions therein mentioned. There were three witneſſes to the 
will. Two of the witneſſes ſwore, that the will was ſigned by the 
teſtator in the preſence of all the three witneſſes, but the third ſwore 


that the teſtator having written and figned the will before, called for 


2 Stra. | 
1109. 


the witneſſes and declared that uriting to be bis laft will, and that all 

the three witneſſes were then preſent, and ſubſcribed their names in his 

preſence, Lord Chan. King referred it to the judges of B. R. who 

determined (on argument) that the will was void as a charge for want 

* — Hil. 1728. Dormer et al' and Thurland et af, 2 Will. 
ep. 5 | 


16. In ejeRment by the heir at law, the queſtion for the opinion 
of the court was, whether it ſhould be left to a jury to determine, 
whether, the witneſſes to a will (being all ſet their names in 
the preſence of the teſtator, and this merely upon circumſtances, 
without any poſitive proof? Per Cur?, this is a matter fit to be left 


to a jury, Which is all that is referred to the court. The witneſſes 


by the e of frauds ought to ſet their names as witneſſes in the 
preſence of the teſtator, but it is not required by the ftatute that 
this ſhould be taken notice of in the ſubſcription to the will; and 


| whether inſerted or not, it muſt be proved if inſerted, it does not con- 


clude but it may be proved contra, and the verdict may find contra; 


then if not concluſive when inſerted, the omiſſion does not conclude it 


was not ſo, and therefore muſt be proved by the beſt proof the nature 
of the thing will admit. In cafe the witneſſes be dead, there cannot 
probably be any expreſs proof, ſince at the execution of wills few are 
preſent but deviſor and witneſſes; then, as in other caſes, the proof 
muſt be circumſtantial, and here are circumſlances ; firſt, three wit- 
neſſes have ſet their names, and it muſt be intended they did it regu- 
larly. Secondly, one witneſs way an attorney of good character, and 
may be preſumed to underſtand what ought to be done, rather than the 
contrary, And there may be e 2: to induce a jury to believe 


that the witneſſes ſet their hands in the preſence of the teſtator, rather 


than the contrary ;; and it being a matter of fact, was proper to be left 


to them; as, whether livery was given on a feoffment, when no 
| Livery is indorſed; whether a deed is excuted when only a counter- 
part was produced, &c, And the court was of opinion that the plaintiff 
| ought to be nonſuited. Eft. 9 Geo. 2 in C. B. Hands and Fames, Co- 


myus's Rep. 53 


£ 5 | | | 
17. Awill ſhall not be read on proof of a witneſs's hand, unleſs 


there be poſitive proof that he is dead. Hil. 11 Geo. 2. in Scac”, Bi- 
| Joop and Bartor, Comp es, | 


5's Rep. 614. 7 

18. Upon atrial at bar concerning the execution of a will, it did not 
appear upon the face of it, that the atteſtation of the witneſſes was 
made in the preſence of the teſtator, which being objected to, a caſe 
was cited where Lord Chief Juſtice Eyre held it a matter proper to be 
left to a jury, whether they believed it to be ſo done or not; and Mr. 
Juſtice Cappel cited a caſe to the ſame purpoſe, quod Curia conceſſt, 
and held it not neceſſary it ſhould be inſerted in the will, that the at- 


teſtation 


execution of ſuch will, Ts. within the intent of the ſaid act of 29 Car. 2. Proviſo, 
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teſtation was in the preſence of the teſtatot, tho* by the ſlatute it is ne- 
ceſſary it ſhould in fact be fo atteſted. Eat. 12 Geo. 2. in B. R. 
Croft on the demiſe of Dalby, and Pawlet, 8 Vin. Abr. 128. pl. 4. 

19. If a copy holder, after admittance, ſurrenders the lands to the And his 
uſe of his laſt will, and by his laſt will gives them to f. but the will Zerd6j 
is xot atteſted by any witneſſes, yet A. is well incitled to the lands. Per _ - 
Lord Chancellor, Eaff. 1740. Tuffnell and Page, Barnard, Rep. in Chan. Is — 
11, 12. 2 Ah. Rep. 37, 38. party 1 

the ſurrender, and not by the will, and therefore it is good, though there be no wit- 
— at all; but that jc 1 neceſſary that the will he . it be fo, it is 
ſuffi.ient, if it he ſigned by the party; and ſo ic is where a perſon is intjtled to the truſt 
of a 1 though there were no ſurrender at all to the uſe of the wil}, nor the will 
atteſled ny witneſs, yet it is ſufficient to give the truſt of a copyhold eſtate. Per his 
 Lordfbip, 11, 12. | 


(B) In what Caſes 4 Deviſee, &c. ſhall be admilted @ wit- 
, to prove the will. 


I, BY the act of the 25 Geo. 2. c. 6. for ayoiding and putting an end Aud it is 
LI to certain douhts and queſtjons, relating to the atteſtation of alſo enaQ- 
wills and codicils, concerning real eſtates, in that part of Great Britain ed, That 
called England, and in his majeſty's colonies and plantations in America, in _— 
it is enacted, that if II ſhall attęſt che execution of any will wow (fe Fr 


or codicil, which ſhall be made after the 24 June 1752, to whom any _— or 


beneficial deviſe, legacy, eſtate, incereſt, gift, or appointment of, or to be made, 
affecting any real or perſonal eſlate, other than and except charges on any lands, 
lands, tenements, or heriditaments, for payment of any debt or debts, enements, 


or heredi- 
ſhall taments, 


are, or ſhall be charged with debts; and any creditor whoſe debt is ſo charged, bath at- 
telled, or ſhall atteſt the execution of ſuch will or codicil, ſuch creditor ſhall be admit- 
ted as a witneſs to the execution of ſuch will cr codicil, within the intent of the faid act. 
That if any perſon hath atteſted the execution of any will already made, or ſhall atteſt 
the execution ef any will, c. made on or before the 24 June 1952, to whom any legacy 
is ar ſhall be 2 whether charged upon lands, ienements, or itaments, 
or not; and ſuch perſon, before he ſhall give his teſtimony concerning the execution of 
ſuch will. G. ſhall have been paid, or have accepted or releaſed, or ſhall have refuſed 
to accept ſuch ic gacy or bequeit, upon tender made thereof ; ſuch perſon ſhall be admit- 
ted as a witneſs to the exe. ution of luch will, Fe. within the intent of the ſaid at. 
Provided, That in cate of tender and refuſal, ſuch legatee ſhall in na wiſe be intitled to 
ſych legacy, hu ſhall be barred from his legacy ; and in caſe of acceptance, ſuch legatee 
ſhall retain his legacy which ſhall have been ſo paid, ſatisfied, or accepted; notwithſtand- 
ing ſuch will or codicil ſhall afterwards be adjudged to be void. That in caſe a legatee, 
.. who hath atteſted the execution already made, or which ſhall be made on or before 
24 June 1752, ſhall die in the teſtator's life-time, or before he ſhall have received or 
relcalcd, or refuſed (on tender) his legacy, ſuch legatee ſhall he a legal witneſs to the 


Ld 


That the credit of evecy luch witneſs, ſo attelling, fs, and all cir-umitances relating 
thereto, ſhall be ſubject to the couſileration and determination of the Court, and the 
jury, before whom any ſuch witneſs ſhall be examined, or his teſtimony or atteſtation 

made uſe of; or of the court of Equity, in which his teſtimony or atteſtation ſhall be 
made uſe of; in like manner, as tne credit of witneſſes in other caſes ought to be'conſi- 
dered of, aud determined. No perſon, to whom any beneficial eſtate, intereſt, gift, or 
appointment, ſhall be given or made, which is thereby enacted to be null and void, or 
Who ſhall have refuſed to receive any ſuch legacy, on tender as aforeſaid, and who ſhall 

have been examined as a witneſs concerning the execution of ſuch wil! or codicil, ſhall, 
after he ſhall have been ſo examined, demand or take poſſeſſion of, or receive, any 
profits or, benefit of or from any ſuch eſtate, Ws. given by any ſuch will or codicilz or 
demand. receive, or accept from any perſon, any ſuch legacy or bequeſt, or any ſatiſ- 

laction or compenſation for the ſame, in any manner, or under any colour or pretence 


whatſoever 
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— ſhall be thereby given or made z ſuch deviſe. c. or appointment, 
dy 5%, y ſhall, fo far only as concerns ſuch perſons atteſting the execution of ſuch 
extend to will or codicil, or any perſon claiming under him, be utterly nul and 
the caſe of void i and ſuch perſon ſhall be admitted as « witneſs to the execution of 
any heir at ſuch will or codicil, within the intent of the act of the 29 Car. 2 not- 
— or of vithſtanding ſuch deviſe, &c. | | 
jo prior will or codicil of the ſame teſtator, executed and atteſted according to the act 
| of the 29 Car. 2. or any perſon claiming ur der them reſpectively, who bas been in quiet 
| for two years next ing the 6th of May 1951, as to ſuch lands, tenements, 
and hereditaments, whereof he has been in quiet poſſeſſion as aforeſaid. This act not to 
extend to any will or codicil, the validity or due execution whereof hath been conteſted 
in Law or Equity by the heir of ſuch deviſor, or the deviſee in any ſuch prior will or 
| codicil, for recovering the lands, c. mentioned to be deviſed in any will or codicil fo 
{ — conteſled, or any part thereof, or for obtaining any other 3 or decree relative 
| on or before the ſaid 6th of May 1951, and which has already determined 
' in favour of ſuch heir at law, or deviſee in ſuch prior will or codicil, or any perſon claim- 
| ing under them reſpeQively, or which is till depending, and has been proſecuted with 
due diligence; but the validity of every ſuch will or codicil and the competency of the 
_ witneſſes thereto, ſball be adjudged and determined in the ſame manner as if this act 
had never been made. No potlefſion of an heir at law, or deviſee in ſuch prior will or 
codicil as aforeſaid, or of any claiming under them reſpeQively, which is con- 
ſiſtent with, or may be warranted by or under, any will or codieil atteſted according to 
the intent of this ad. or where the eſtate deſoende d, or might have deſcended to ſuch heir at 
law, till a future orexecutory devi —— of any will or codicil atteſted according to this 
act, ſhould ormight takeeffeQ, ſhall be ed to be a potſ-flion within theintentof the clauſe. 
herein laſt contained, This aQſhall extend to ſuch of the Bit colonies in America where the 
Car. 2. is by act of afſembly or by uſage received as law, or where by act of 
aſſembly or uſage, the atteſtation and ſubſcription of a witneſs or witneſſes are made ne- 
ceiſary to deviſes of lands, &c. and ſhall have the ſame force and eff: & in the confiruQtion 
of, or for the avoiding of doubts upon, the ſaid acts of Aſſembly, and laws of the ſaid 
colonies, as the ſame ought to have in the conſtruction of, or for the avoiding of doubts upon 
the ſaſd act in England. Provided always. That as to caſes ariſing in any of the ſaid 
| colonies, noſuch deviſe, legacy, or bequeſt as aforeſaid, ſhall be made null and void, by 
virtue of this act. unleſs the will or codicil whereby ſuch deviſe, &c. ſhall be given, ſhall 
be made after 1 March 1953. — Note; The above was intended to have been inſert- 
ed as matter, and not by way of Note. 1 | | | 


8 (C) In what Caſes the Court will ſet aſide a Will for fraud, 
a | ; | | 

lord com- (a) & c. | 5 | ; 
mifſioner took a difference between a will and a deed gained upon a weak man, and upon 
a miſrepreſentation or fraud; for if a will be gained from ſuch by falſe miſrepreſynta- 
tion, this is not reaſon ſufficient to ſet it aſide in equity, as was determined in the late dike of 
Neweaftle's will betwixt lord Tbanet and lord Clare, and in the caſe of Bodvil and Foberts ; 
but where adeed, which is not revocable as a will is, is ſo gained from ſuch a perſhn, and 


Without any valuable conſideration, the ſame ought to be ſet aſide in equity. 2 Will. Rep. 
270, Bf. 1725. in the caſe of James and Greaves, | 553 


JJ A 4 oo ph wEFSLS. 


I. ILL obtained in extremis, and upon importunity of teftator's 
wife, his hand being guided in the writing of his name, 

ſet aſide. 15 May 1711. Moneypenny and Brown, 8 Vin, Abr. 167 

+ - 5 13 ” 

'Y , F A. by will had deviſed his lands to M. his mother in fez M. 

I A. hid Was afterwards told by J. S. that this will would not be „ but 

Aeviſed his ought to be guarded (as he called it) and that he would make another 


2 1 will for A. which he would take care ſhould be ſufficiently guarded. 
* 10 * | | | . Uo | 
and after. g . | 4 

| Wards F. S. had told A. and not M. that the will was void for want of its being well 
= guarded ; and that he would make another will for 4. that ſhould be effeRually . 3 
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S. afterwards drew a will, by which A. thereby gave the land to M. and ge- 
r life only, (remainder) t» J. S. in fee. Upon a bill to eſtabliſh the 2 4 
will, becauſe of the ill practices uſed in obtaining the after-will, Lord unde ano 
Chan. Couper directed an iſſue in Middleſex, where the will was made, ther will 

(cho' the lands lay in Shropſbire) to try whether the will by which the for 4. 


lands in fee were deviſed to M. was the laſt will of 4 Mich. 1715. whereby 
Goſs and Tracy, 1 Will. Rep. 287, 289. _ . N 
if atteſted purſuant to the ſtatute of frauds, but would be ſet aſide in equity for the 
fraud; but as to the evidence of the teſtator's being ne» cempor when he made his ſecond 
will, that is to be tried at law, Per Lord Chancellor, ibid. 88. A will, though vood at 
law, may yet be ſet aſide in equity for fraud (% as if . ſhould agree to give J. Back 
' bills to the amount of i000. in confideration that B. would make his will, and 8 
deviſe his land to A. and accordingly B. does make his will, and A. gives 8. the Ba 
bills, which prove to be forged ; «24 thouyh a good will at law, ſhall nevertheleſs be 
avoided in Equit- by 4's heir for a fraud · Per Lord Chancellor, ibid —2, Fern. Rep. 629. 
0 See in 1 Chan. Rep. 12, 66, Inſtances of a will of land being ſer afide in Equity 


3. A will ſhall have relation only 0 the teflater's death, and not ts 
2 ; f till his _— is _— of his own 75 —_ there; 
a will of a papiff in Ire was held to be awvaided by a fubſequent 
flatute made in that kingdom, which enaQs, that the lands of papiſts 
there ſhall not be deviſeable, but deſcend in gavelkind. Jan. 28, 
1717. Burk and Morgan, 8 Vin. Abr. 273. fl. 7. 
4. Bill to be relieved againſt a will obtained by fraud and impoſition, 
upon this caſe, The plaintiff's ſon had made a will in Jan. 1716, 
and thereby deviſed all bis real and perſonal eflate to plaintiff his father, 
but falling il ſoon after at à great diftance from bis father of a con- 
ſumption, of which he died, defendant perſuaded him to make a new 
will, ſome ſhort time before his death, whereby he deviſed all His reat 
and perſonal eſtate to defendant, (being his kinſman) upon truſt 12 
pay his debts and legacies, hut ſays nothing of the refiduum, but there is 
the general clauſe of tevoking all former wills, Sc. There were ſe- 
veral qwitneſſes to prove an impoſition and contrivance, and falſe ſuggeſtions 
to induce e teſtator to make this new will, ſufficient to ſatisfy the court 
thatic was unfairly obtained, butt he will was regularly ſigned, ſealed and 
publiſbed, according to the ſtatute 29 Car. 2. and ſo a good will at law. 
Lord chan. Parser, after having taken time to conſider of it, decreed 
(as Mr. Yiner ſays he heard) defendant to account for the perſonal eſtate, 
having juſt allowances, Sc. and to convey the real eſtate to plaintiff, 
ſubje& to the payment of the teſtator's debts, as a truſtee for the plain- 
- — 5 Ges. 1, Branſby and Kerridge et al", in Canc, 8 Vis. 
r. 107. NA. 11. | 
5. A bill was brought to ſet aſide a will of a perſonal eſtate, and And fer 
to ftay the probate, upon a ſuggeſtion of its being obtained by fraud, Cr; The 
and the defendant demurred to the juriſdiction of the Chancery, where- r 
upon an injunction was moved for, inſiſting that the demurrer confeſſed ju diGon 
the fraud, and that fraud was cognizable in equity as well as in the of fraud, 
ſpiricual court; but injunction denied. Trin. 1725. Stephenton and relating to 


Gardiner, 2 Will. Rep. 286.0 a will of 


5 | Perſanal 
tate, and can examine the parties by way of allegation touching the ſame, and if the 
will was falſely read to the teſtatrix, then 4 was not her will, Sid. ; 


6. Where 


Firn, as che caſe of Lytton and viſcounteſs Falkland, vide Comyns's Rep. 383. 


[768] Milli. 


Will /# 6. Where a hill is brought to prove a will of land, the * 

gſide after the teſtator muſt he» after, A4 in caſe of a dead 9 
or * ſell for payment of debts. Hil. 17 30. Harris and [Ingledery, 3 Will 
der it, upon Rep. 93. 


Fake of th- inſanity of the dev „ and | . : - 
C 


(D) Of the Republication of a Will. 


. * S. by will, dated 15 Jun. 1711, deviſed to M. his wife 1000. 
— 22 Nr annum for her life, to iſſue out of his real eſlate, his 
15c0 de- Capital meſſuage in H. Sc. To his fiſter E. 200). per annum for het 
viſed all his life z and 10009. to L. her daughter for her portion ; and after other 
lands to 4. legacies, he deviſed the refidue of his real and perional eſtate to 4. 
| ("os B. C. D. and F. and their heirs, executors and adminiſtrators, On 
heirs, and truſf 10 weſt the refidue of bis perſinal eftate in lands of inheritance, 

; and that his treffe: land ſeiſed and poſſeſſed of bis real and perſon- 
that he a 4a +. 's wi fe, and after ber de- 


es F4 his will during his wife's 
ſhould take ceaſe, if he ſbovld dis without iſſue, to the ment that bis freebold and 
—_— leafe d eflate, and the lands to be purchaſed ſhould be ſettled 70 
his perſo- and other ſons in tail male, &c. J. S. purchaſed ſeveral fee-farm rents, 
3 aſſart rents and other lands and tenementsz and then by a codicil 

e devi | 

to Dame Ruſſel his ſiſler, and ſaid 4. and made them executors. Afterwards 
F. $. purchaſed the equity of redemption of ſome mortgages in fee, which were mort- 
Ol him before he made his will, and 13 Jan. 104 by a codicil atteſted by three 
| witneſſes, he ſays, I make this codicil, which I will ſhall be added ta, and by part of my la will 
which I have formerly made. And lord chan. C 
of the rolls, and lord chief juſtice Trevor, and Tracy J. 16 June 1908, decreed that this 


was vet a re publication; for lince the ſtatute 29 Car. 2. there can be no deviſe of lands 
by an implied republication, for the paper in which a deviſe of lands is contained, ought 


to be re-: xecuted in the preſence of three witnefſes. Cited arg in thecaſe of — 
y 
will dated 11 0. 1684 only executed, took notice that his lands were ſettled upon his 
ſons, B. and C. in tail male, and then deviſed in theſe words: In caſe my ſons ſhall 
have no iſſue male, then, for the preſervation of my name and family, I deviſe my 
* ſaid lands unto my brother G. and the heir> male of his body iſiuing.“ G. died in the 
life of the teſtator, having iflue a ſon, then lord Zanſdown, by which the deviſe to G. 
in tail male lapſed. 15 Ag. 1991 the teſtator ſent for ſeven perſons, and ſaid, ** I ſent 
** for you to be witneſſes to my will, and ſom=times to be witneſſes to the republication of 


* my will;“ and then took a codicil dated the ſame day in one hand, and the will in the 


other, and ſaid, ** This is my will whereby I have ſettled my eſtate, and I publiſh this 
* ccdicil as part thereof;”” and then ſigned the codicil which lay upon the table with 
the will, in the preſence of the witneſſes, who ſubſcribed it in his preſence, By this 
codicil he deviſed in theſe words; Whereas I heretofore made my will, dated 11 02: 
* 1684, which 1 do not intend wholly to revoke, but in regard to the many accidents 
% and alterations to my family and eſtate, I hy this codicil, which I appoint to be taken 
« as part of my will, deviſe as follows; and then deviſed ſeveral manors, &c. to his 
ſon R. in fee, and 1C0l. per azzum to his nephew, then lord Zaxſdown, for lite, He then 
put the will and cod:cil together in a ſheet of paper, and ſeale i them up in the preſence 
of the ſame witneſſes; but the will was not unfolded in their preſence, nor did any of 
them write their names as witneſſes, on or undet the will, or on the ſame paper, but on 
the codicii only. And Parker Ch. J. and the whole court held this no republication, for 
fince the ſtatute 29 Car. 2. there ſhall be no republication by implication. but the will muſt 
be re-executed, otherwiſe a deviſe of lands ſhall'not be good. Hil r1 Ann. cites it as the 
caſe of Penphraſe and lord Landſdown et al, Comyns'; Ref. 384, Vide Lucas's Rep. 06 
Since the 29 Car. 2 the ſame forms ar - 1 cell iry to the republiſting 1 will as to the firſt making. 
| Reſolved er Lord Chan, Cowper, Trevor Ch. J. and Tracy, J. Vide 10 Med. 98. (a) Vide 
Fertſcue / Rep. 192, 193. * 
2. Feb. 


, aſſiſted by fir John Trevor maſter 


Wills. 


2 Feb. 120, being two days before his death, he recites, that he made 
\will, dated 17 Jan. 1711, and then ſays, I hereby ratify and confirm 
the ſaid will, except in the alterations bereafter mentioned. The portion to 
wy niece I. Hall be made up 6oool. and what I bave given to my Aer 
and niece ball be acc 40 them in ſati faction of all they may claim 

aut of my real and perſonal gftate, and on conditicn they releaſe all right, 

&c. to my executors and truflees in my will named; and thus having 

provided for my fifter and niece, I deviſe all the lands by me purchaſed 
face my mill to my truſtees and executors in my wAll named, to the ſume 

uſes and ſubjed to the ſame truſſs to which I have mentioned to deviſe 
„ t 7 * ys yg revele that _ 
whereby / nt A. a . three of my truſtees in my wil, 

28 K. * * be two of my truflees, and deviſe my ſaid real 
eflate to them accordingly. Lord chan. Macolesſſeid 20 Nov. 1723 
decreed that the will was confirmed by the codicil ; that J. S. ſigning 
and publiſhing his codicil in the preſence of three witneſſes was a 
republication of his will, and both together made but one Ca) will; [769] 
and by the ſaid will and codicil his fee-farm rents, affart rents and © 
lands, contracted to be purchaſed, and all his real and perſonal eſlate 
| (except the copyhold purchaſed before his will) did well paſs. On 

appeal to the lords, the decree was affirmed, Arcberiy and Vernon, 
(mn Rep. 381. | | 


| £- M | In k 
(E) Of Revpcations, &c. . 
three things are required, Firit, That the deviſor ſbould expreſſly declare his mind that 
his will ſhould be revoked. Second!y, That the eſtate deviſed ought to he alt: r-d, which 
js an implied revocation. Third'v. That the _ deviſed be altered. Mich. 4 Anz. in G. 
B. Sir Richard Templeman's caſt, MS. Rp. If the latter part of a will is inconſiſtent 
with the former pirt of it, it ſuperſedes and revokes it. Per Reynolds C. B. and Caya. 
and Thompſen-varons in Sac, Hil. 4 Geo. 2. obiter. Fitz-Gibb. 195. 


I, 132 teſtator by his will gave his four daughters Goof. It was 
# apiece, and afterwards married his eldeſt daughter to the agrery 8 
plaintiff, and gave ber 700d. portion z after that he makes a cadicil, and gy st zul 
gives 1000. apiece to, his unmarried daughters, and thereby ra'ifies and of this 
confirms bis will, and dies. Plaintiff preferred his bill for the legacy Court, that 
« f Good. given to his wife by the ſaid bill. And his Honour held, that where a 
the portion given by the teſtator in his life-rime ſhould be intenged in legacy waz 
1 of the legacy. Mich. 1698. Ire and Hurſt, 2 Freen. child 4 
upon marriage or otherwiſe, had the like or greater ſum, it ſhould be intended in ſatiſ- 
tation of the legacy, unleſs the teſtator ſhould declare his intent to be otherwiſe; and it 
was ſaid the words of ratifying and confirming do not alter the caſe, though they amount to a 
nem publication, being only words vt form, and declare nothing of the teſtatlor's intent in 
this matter. Hi | ; | = 
2. J. S. had four daughters, A. B. C. and D. and by his will de- 

viſed to A. 1000/, and by the fame will deviſed to them 15001. apiece 

for their portions, which laſt ſums of 15004. were to be raiſed out of 

a real eſtate deviſed by his will for that purpoſe. 4. marries in FS.'s 
life-time, and J. S. gave her 40000. portion, And per lord keep. 

Wright, this 4000l. portion muſt be taken to be a ſatisfaction of the 
1 500l. given A. by the will for her 22 and a revocation of the 

will pro tante, but as to the 1000/. being a general legacy. 4. 

muſt have that notwithſtanding the 4000l. given her for her portion. 
Hil. 1071. Ward and Lan, Prec. in Chen, 183. 5 7 n 
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afterwards, 


had a con- 


Wills. 


3. J. S. deviſed lands in S. to A. his ſon for ninety-nine years, de. 
terminable upon three lives, and by his will charges the ſaid langs 
with an annuity of 400. per au to his daughter M. and afterwargs 
deviſes the ſame lands for ninety-nine years, determinable upon three 
other lives, reſerving 50l. a year rent; this is, during the continu- 
ance of the leaſe, a revocation, but it is no revocation as to the gol: 
per annum annuity, there being rent enough reſerved to ſatisfy that, 
To 4» 1706. Parker and Lamb, Vin. Ar. Tit. Deviſe, (R. 2.) Ca. 
1 . 9 140. | 

4. J. S. by will (int a deviſes to B. his younger ſon 750), a 
afterwards buys him a Cornet of horſe's commiſſion, — paid 50. ff 
it, and it was proved he intended this 6504. ſhould be diſcounted out 

[770] of the legacy, and that he would ſtrike ſo much out of the will, a 
ſoon as the accounts came to London to him, but died before 
came, without altering his will. Decreed that the money paid for the 
faid commiſſion ſhall go in dimunition of the legacy, and be taken in 


8 ſatisfaction of ſo much. Mich. 1706. Haſtins and Hoſkins, 
. | 


263. | 
$5* If a man deviſes lands, and afterwards mortgages the ſame for 
years, and then levies a fine ſur connſance de droit come ceo, Ce. and 
| not @ fine ſur conceſſit, this will be a revocation 3 but if there had been 
a fine ſur conceſfit, it had revoked only pro tanto. Per Comper C. Eaſt. 6 

Ann. 8 Vin. Ar. 136. pl. 10. 5 
His Har 6. A. by will gives his children ſeveral legacies, and to his eldeſt 
mentioned ſon 20000. Afterwards he gives him 400l. to go to Hraly, and bei ng a 
de caſe of merchant, enters on the debtor fide of his book, my fon debter 4000. 
| cp moat then by a Cadicil, having taken an account of his eſtate, and ſinding 
| married a it would not anſwer all the legacies, he retrenches zool. out of each 
daughter of the younger children's legacies, without taking any notice of the 
of Sir Jobo eldeſt ſon or his gool, His Honcur decreed the whole 20001. to the 
Banks, with eldeſt ſon. Trin. 1710. Bird and Hooper, Prec. in Chan. 298. Vide 

whom he Gilh, Cane, C. 342. | | | | 
fiderable fo” tune in land. Afterwards Sir Jobs builds a houſe upon the land, and being 
a merchant, makes on entry, lord Gu=rniey debtor fo much for Luilding the houſe, and then makes 
his will, and deviſes the reſidue of his eſtate to his two daughters; and vet it was held 

that this houſe ſhould fall iutothe lump of the fortune gi ven to the lady Guernſey. Ibid. 


7. A. in Dec. 171 5 makes his will, and ſigns, ſeals and publiſhes 
it in the preſence of four witneſſes, who atteſt and ſubſeribe the ſame 
in his preſence, and thereby gives to H. P. his ſon, and to his heirs 
and afligns for ever, his lands, Sc: The 2d of Jas. following he 
orders one O. to make an alteration in his will, and interlines theſe 
words: I give unto my wiſe A. P. and ber affigns, my lands in W. for 
ber life, and after ber deceaſe to my ſou H and bis heirs. The will 
is read to the teftator, and be approves of it, with the interlineation. 
He put bis ſeal upon the wax in the preſence of three of the ſame witneſ- 
ſes, but does nat qurite his dame de novo, neither do the witneſſes fub- 
ſcribe theirs de novo. Quære, whether this was a good deviſe to 4. 
P. for her life? The doubt was chiefly upan the ag Car. 2. whether 
this alteration was not a revocation within the ſtatute. Every bequeſt 
is to continue in force until the ſame be burnt, Sc. by the teſtatot 
or his direQion, in his preſence, or unleſs the ſame be altered by ſome 
other will or other writing of the deviſor, ſigned in the preſence of 
three or four witneſſes, * ſame. If the will be ſigned it 
may be in any part; and per Parker and Eyre, the putting a . 


Wills. 
going; for per Parker Ch. J- the intention of the parties fign- 
20 and ide witheſſes atteſting, J. only that the witneſſes may know 
it again. This ad is fully penned, and is not to be expounded 
away. Per Pow, here is no danger of fraud or perſury 3 here is A 
new deviſe, and not only an alteration, Per Eyre, every thing is 


right, ſave the new . the witneſſes z the caſe of Lee and 
Lb, in Show. 68, 69. is tight ; no body can ſay this new 


There muſt be more than a bare revocation, It muſt be ſigned in the 

e of (three) witneſſes, The altering a will muſt be underſtood 
of a revoking, i. e. an alteration by revocation, The latter implies 
of the whole will, the former of any part, otherwiſe this altering 
will claſh with the former clauſe z ſo that if the teſtator revokes the 
whole or part, it ſhall be by will or writing ſigned in the preſence of 
witneſſes, but 2 wot abliged to ſubſcribe, Per Eyre, Is (if) H. P. 
had been here found heir at law, then A. the leſſor of the plaintiff 
night have been helped ; for if this be an alteration, ſo as H. is not to 
have the lands till after 4. 1 death, ſhe will have an eſtate by opera- 
tion and im 2 Fr 4 * Ann. Townſend and Pearce, 
Vin. Abr. it. eviſe, 4. 6 . 3. . 142. | 

8. Deviſe of lands to 4. and afterwar 

lands to B. who was a papiſt ; both deviſes are void z for tho the laſt 


is void as a will, yet it is good as a revocation, Faly 11, 1713. Roper = 


and Conflable, 8 Via. Ar. 141. note to pd. 2. 
9. A ſubſequent deviſe to a perſon incapable of taki 


tion of a precedent deviſe to a perſon capable, This was approved by 
the counſel on both ſides as good law. Eaff. 13. Ann. in Dom. Proc”, 
in the caſe of Roper and Radcliffe, 10 Mod. 233. 

10. Deviſe of a term carved out of an inheritance for ninety-nine 


years before the ſtatute of 3 & 4 V. & MH. cap. 14. of fraudulent de- 


viſes, In truft to pay 141. per annum to bis grand hier for life ; 
and after the making this will, the deviſor EN. land pA 


hundred years, (which is a revocation in law for the term, but the de- 


viſee has an equity to redeem the mortgage); the mortgagee aſſigns 
over the mortgage to the plaintiff, who was a creditor by bond to the 


teſtator, and the reverſion in fee deſcended to the teſtator's heir at law. 


Per Couper C. The mortgage is a revocation pro tanto of the deviſe 


of the annuity, and ſhe muſt keep down the intereſt, or pay a third 


part of the redemption z but being a deviſee, ſhe may redeem the 
ge without paying the bond. £2ff. 2 Geo. Saunders and Hawk- 

is, 8 Vin. Abr. 150. pl. a. | 2 2, 
11. 4. deviſes lands 0 an executor for payment of debts, and re- 
cites that a particular ſchedule of them was annexed to the will, remain- 


der over. Afterwards be mortgages part of the ſame lands, and pays moſt 


F the ſchedule debts with the money. Decreed that this mortgage is not 
a revocation neither in all nor part, and that the will oxght 10 extend 
to all the debts that ſbould be owing at the time of his death, and nut to 
tbe ſchedule debts any; and that the mortgage was only a ſecurity, and 
not an appointment: how it ſhould be made. But this decree was re- 
verſed, but without prejudice to the heir at law. 21 May 1717. 
Bernardiflon and Carter, 8 Vin. Ar. 147. pl. 25. 5 | 

92 | 12. . S. 


un ſigned in the preſence of the teſtator. Per Eyre and Parker. 


to the devitie devivie the fron 


ng is 2 revoca- 


[771] 
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ſubſequent, 


part and not. In 1709 F. S. died, without altering the will. (Vote; J. §. 


: — conſent? And Cowper C. was of opinion, that by the marriage with 


the wholedeviſe to her, or only pre tanto as was ſettled on her upon the marriage? And 


cation only pre tanto of the lands deviſed to her, and not of the whole de vile; for implied 


part by deed, wy if 
_ for all the lands deviſed to her by the will. Ibid. ———:2 Vers. 120. Clarke and Berkley u 


it thus: Marriag*, and lived four years after without revoking his will. After- 


ter, if fle married with ber mother's conſent, but if not, then 2000. only 


ſ 


1 


Wills. 


.- 12. FJ. S. having ſour daughters, H. B. C. and O. in 170g by wilt 
For fer de viſes ſeveral parcels of his eſtate ſeverally to his four daughters, and 
. Chan- ;1* af he deviſes to truſtees all his lands, tenements and hereditamenty 
ditions of in E. and F. ot either of them, or near thereto adjoining, In truft for 
this kind, A uutil ber marriage or death, and in caſe ſbe marries with the conſe 
be the con- of her truſtees, then far ber and ber beir:y, or for ſuch perſon as ſh, 
ditions fe- ſpauld appoint, &c. but in caſe ſbe ſbould marry without conſent of ber 
catbas of truftees, and forfeit her eſtate, then to her ether fifters equally between 
ire in na» them, &c. If 1708 the plaintiff Clarke matried A. with the conſent of 
ture of pe- F. S. and he ſettles upon the marriage (his wife joining with 
nalties and him, who had theſe lands in jointure) part of theſe lanas deviſed 15 
forfeitures, ger by his will after the death of her mother, and al/o 71. per an- 


—_— num in fee-farm rent, which was doubtful if it paſſed by the will or 


8 2 8 3. 


— 
1 


Sr 88 


— 
US 


intent be ina letter to Clarke upon the treaty of marriage, declares, what he 
rformed, will give him with his daughter n preſent, that ſhe will be a bet. 
uity ter fortune at his death.) Quære, If this deviſe to 4. in fee upon 
772] condition of marriing wich the confent of the truſtees be diſpenſed 
ſhould ſu wich or performed by her marrying in J. S. 's life-time, and with his 


SD. 


aud fatour the conſent of the facher the condition is diſpenſed with, and the de- 


the devi- viſe become abſolute. Mich, 3 Geo. 1. Clarke et L and Lucas et al 8 
ſee; and Pin. Abr. 154. pd. 11. | | 

his Lordſbip | 

obſerved thatit was admitted that here was no forfeiture, and faid, ſhould he take away 
the eſtate from the ficſt deviſee, when it cannot go to the deviſee over, only to let it 
deſcend to the heirs at law, which certainly was never the intent of the teſtator ? The 
ſecond queſtion in this caſe was, If the father giving and ſettling upon 4's marriage 
part of the lands deviſed to her bv the will precedent to the marriage, be a revocation cf 


Lord Chancellor held that the lanus ſettled bv the father upon the marriage of A. is a revo- 


8238884 ee sz 


revocations vught to be plain and certain, and the inconfiltency moſt apparent, which is 
not ſo in this caſe; for why may not the father give his daughter all theſe lands at his death, ral 
though it was not proper for him to part with them all in his life-time; though he gate ca 
may he not give her the reſt by will? Decreed for plaintitf the wif: 


a", S. C. decreed accord, and the father's conſent more to be regarded than any conſent th 
of the truſtees to vhm the father had delegated a power to conleut in caſe of marriage i fa 


_ aſter his deceaſe. T 
13. Lands deviſed to one in fee, and afterwards mortgaged to the 4 


ſame deviſee, is a revocation in to, being inconfiſlent with the de- 

viſe 3 tho? agreed, if the mortgage had been to a ſtranger, it had been fi 

a revocation quaad the mortgage only. Decreed per lord Macclesfield, M eg 

EG. 1719. Harkneſs and Bayley, Prec. in Chan. 514. w; 
OS ' 14. J. S. by will gives his daughter $ool. for her portion, and 
S C. | a afterwards marries her to 4, and gives her 3oc J. for her portion in 


J. S. by wards the huſband is a bankrupt, and the aſſignees brought a bill 
will gave againſt the father's executor for the 500/. or at leaſt to recover 200. to 


nag 28 make up the portion /antamount to the 500l. legacy. Lord chan. oy 


is dauyh- | | x 
- 3 M. afterwards n 
the life time of. ber father and motber married without, the conſent of either of them; but 
the tather was afterwards prevailed on to give her 2004. and died without altering his will, 
M'. huſband afterwards becoming a bankrupt, his affignees brought a bill to have 2 


300l. or at lea the 2000. given M. by her father's will; but the bill was diſmitſed, 3or 


SPEEBEBSSTSSZS 


that 


= wo 7} 1 a» ya. 
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at 
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with great clearneſs held, that giving a daughter a portion by will, that the 

[and afterwatds a portion in marriage, is by the law of all other n tions 200. given 

2s well as Great Britain, a revocation of the portion given by the will; N= 3 

and diſmiſſed the bill with coſts, Mich, 1720. Harte and Miucre, iſe-time 

I Will. Rep. 681. NS was a ſatiC. 
faction of 


the legacy, and a revocation of the will as to that portion, and the 3ocl. was to take place 
on her marrying with her mother's conſent, «hich could only be intended after the fa- 
wer's death, and conſequently the legacy never became due at all. — 4: deviſes 3ocl. 
to his daughter, provided ſhe married with the conſent of her mother, utherwiſe onl v 
oc. Afterwards A. in his own life-time ma ries her, and gave 200. with her. This 
held a revocation of the deviſe, ſo as to deprive her of the other 100. M. 3. Geo. 1. 
Anon. in Chan. Str. 309. | | | 


15. Teftatrix 2 three daughters, A. E. and M. by will deviſed 
1000). te A. Bool. 0 E. and 5000. % M. After this will was made, 
plaintiff courted A. and upon a treaty of marriage, i 
note ſor 500l. payable within fix months after the ——— 
in augmen/aticn of ber daughter's portion left ber by ber father; and 
the next day the marriage was had, and wp:n the ſame day the teflatrix 
was taken ill, and died fix days after, wntbout altering os making « new 
will , but /be uid declare, that ſbe did intend that bet daughter A. 
bn hawe but I oool. from ber, and that now fince ſbe bad given ber 
this gool. ſbe muſt alter her will z and ſent for an attutney to do it, but 
when be came ſhe was light-headed, and died ſoon after. And it 
was ſaid the defendants the executors, that the teſtatrix's aſſets 
were not ſufficient to pay plaintiff the 500. upon the note and 
the 1000, legacy, and likewiſe the legacy left to the two other daugh- 
ters, And two points were made z firſt, if this 500/, note ſhall be 
taken in part of fatisfaQtion of the 1001. legacy. Secondly, if paroi 
evidence (hall be admitted to prove the intent of the teſtatrix ? And 


per lord chan. Parker : Circumſtances of the teſlatri x and her family 


may be given in evidence to expound the will, but not any pare} decla- _ ] 
rations to explain the words of the will, or controul it: That in this [773] 
caſe there is no doubt upon the words of the will, but the queſtion is, 
if the te ſtatri x has not advanced part of the legacy in her life-time upon 
the marriage of her daughter? And the evidence is only as to the ſatis- 
faction; and thereupon his Lord/bip admitted the evidence to be read. 
The mafter to ſee if aſſets (ufficient to pay all the legacies, and upon re- 
port the caurt to determine as to the quantum due to the plaintiti, Hu. 
9 Geo. Pepper et La and Winyeve et al', 8 Vin. Ar. 158 pl. 10. 
16. J. S. deviſed to M. his wife fix houſes in bar of dower, and PI PU 
ſubje& to his legacies he deviſed {the reſt of] his real and perſonal Lordfip, 
eſtate to his two daughters, and their heirs, in moĩeties; and afier- thought 
wards in conſideration of the marriage of 4. his eldeſt daughter with this caſe 
B. J. S. by marriage articles covenants to ſettle one moiety of his real the ſtrong- 
eſtate t the wſe if himſelf for life, remainder to the uſe of ſaid B. and jr Hay 

15 | | 1. DIS marriage 
articles entered into, J. S. had executed a cadicil confirming his will ſubjeR to the articles, 
which confirmationwas a republication of his will, and as if he had wrote it over again, 
or had afterwards, for a valuable conſideration, aſſigned over a moiety of his real and 
perſonal eſiate to his eldeſt daughter, by which the ſaĩd moiety thus difpoſed of did no 
longer continue any part of J. S. s «ſtate, ſo that the teſtator afterwards by deviſing a 
moiety of his real and perſonal eſtate, muſt be intended to have meant the remaining 
moiety only, and to have divided that moiety into moieties. Bid. 434, Note; After the 
making of the *vill and codicil, the teſtator and his wife by leaſe and releaſe and fine 
mortgaged the premiſſes, and it was urged that this was a revocation of the will; but per 
Lord „It can only be a revocation pre tanto, Bid. 334. 


| Wills. 
A. his intended wife for their liver, remai 


nder to the youngty children | 
of the marriage in tail general, remainder 10 ſaid B. in fee 3 andalfo 
covenanted that he would ſtand poſſeſſed of one moiety of all ſuch per. 
\ ſonal eftate as he ſhould leave at his death, (ſubje& only to his debts 
and ſuch legacies as ſhould amount to 50001.) In truſt for B. and his 
ſaid intended wife for their lives, and afterwaids to be paid to thei; 
younger children. Lord chan. King held that tho' this was but a co. 
venant, and therefore at law no revocation of the will by which the 
te ſtator had diſpoſed of his real eftate, yet that the ſame being for a 
valuable confederation, was in equity tantamount to a conveyance, and 
| contequently in equity a revocation of the will as to the moiety of 
the fix houſes deviſed ta the teſtator's wife, ſo that B. was intitled to 
one clear moiety of the real eſtate, and to an account of the rents, 
Ec. thereof from FJ. S.: death z but as to the fix houſes deviſed to the 
teftator*s wife, it being his intent that ſhe ſhould have them, the court 
| held that ſhe ſhould have a ſatisfaction out of the remaining moiety, 
and that the wife ſhould not ſuffer by the marriage articles, there being 
enough out of the «ther moiety to ſupply and ſatisfy the deviſe of the 
fix houſes to her. Therefure as to the other moiety of the real eſtate, 
t was decreed that the teſtator's widow was to have for her life fix 
houſes, part thereof, and the reſidue of ſuch moiety ſubjeR to the 
2 — *uoy 3 fix _ — 3 Wl Reg tho two 
daug ually, Hil. 11925. Ri ager, 2 Will. Rep. 328. 
= 1 K on his — with F.: daughter, ſettled —.— fer 
amm on her he after ſurrendered ſome copyhold eſtates to the uſe 
of his will which he made, and gave the _— to his wife, Al. 
terwards J. S. (on the death of his wife's father) became intitled to 
r500/, in right of his wife z then J. S. levied a fine, and made 
new ſettlement, and increaſed her jointure 3oo/. per amm, but never 
altered his will. And per lord chancellor, the ſettlement is a revoca- 
tion of the will, for ſuch lands as are not compriſed in it z but the 
copybeld is not, and therefore paſſes by the will. Trin. 1725. Lanny 
and Lanny, Select caſes in Chan. 48. 1 - ED 
18. FJ. S. in 1699 leaves to A. 8784). in truſt to be by her inveſted 
in lands, and to ſettle the ſame on herſelf for life, remainder to the 
| heirs of B. A decree was had againſt A. to lay out the money in 
lands, and to ſettle the ſame according to FJ. S.'s will. A. purchaſes 
[774] land to the value of 3 300. and deviſes thoſe lands to C. (who waz 
" © heir at law to B.) and her heirs, and gives ſeveral legacies, which 
could not be paid if the deviſe were not to be taken as part ſatisfaction; 
and for that reaſon it was ſo decreed. Per lord chan. King, Mich. 
1726. Gibſon and Scudamere, Select Caſes in Chan. 63. | 
19. A. and B. were tenants in common of lands in fee. 4. by 
— * will dated 2 2 1719. deviſes her moiety of the ſaid lands unt 
note, cites 7ru/tees and f 


| jag 1 16 May 1722. and a fine was levied, and the uſes were declared to be 
| & | 

| — HM appears to be ſo by theRegiſter's book; with which lord chan. King concurred 
and ordered that the ſeveral truſts in 4. s will ſhould be eſtabliſhed; but adds, that if 4 
deviſes lands and levies a fine, and the caption and deed of uſes are before the will, but the 
writ of covenant is returnable aſter the will, this ſeems a revocation ; becauſe a fine opera 
es. fuch from the return of the Torit of covenant, and not from the caption. See Salk, 341 
Lloyd and The lord Say and Seal; and yet this is an hard caſe, fince by the caption the part 
conuſor does all his part, and the reſt is only the act of the clerk or his attorney, withou 


any particular, inſtructions from the party. a 


+ r <4 am eee 
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declare ar limit t 


ciſſed in a ſchedule annexed, conveyed his efftate io W. R. and W. 8. and 


1 Gep 
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as to one meiety ia ſevera'tyto 4. in fee, and as to the other moiety 
in ſeveralty to B, in fee. In 1724 4. died without revokiog or alter» 
ing her ſaid will, leaving FJ. S. her only ſon. Lord Chancellor deciured 
that the will was well pr ved, but referred it to the Judges of B. F. 
whether the deed of 16 May 1722, and the fine levied purſuant thereto 
was not a revecation of the will. And Raymond Ch, J. Page, Probyn 
and Les juſtices, certified their opinions to be, that the will was not 
T by f 8 _ that 1 8 of 1 lands con- 
tained In 7 and fine s by the will. April 17 30. 
Luther and Kirby, 8 Vin. Abr. 148. 30. | n 


20, A. being ſeiſed in fee, ſettled his eſtate by leaſe and releaſe in Fs d., 
1712 to the uſe therein after ſpecified, with liberty novertheldfs at bis 8 C. And 


will and pleaſure to diſpeſe of, change, or alienate the ſaid eftate, or any a“ to the 

thereof, for any eflate or eflates whatſoever as he ſhould think fit, interlineation 
ol > rinks of e and then delire; . hem 
the uſes to bimfelf for life, with ſeveral other remainders, and a remain- chat the i 
der i D. in (fee) tail. The faid deed contains the following powers ; party that 
Firſt, a poyver for A, ly ay find or writing Jones, fonkd end Sehnered vet it in, 
in the preſence 0 two or more witneſſes, to demiſe, leaſe, limit or agpoi — 
ad fr e 19 whatſoever ſor gny þ — 

© muc 


term or terms whatſoever, ol be ule 
yearly rent 222 think fit. And that it ſball and or other, 
way be lawful to and for the ſaid A. at any time during his natural life, at and it could 
bis will and pleaſure, to grant, ſell or demiſe NN or any part be of no uſe 
or by any deed or writing under his hand and ſeal, or by his loft vill, & 3 
in writing, / gned, ſealed, delivered end publiſbed in the preſence of three bee, Edo 
er more witneſſes, to revoke, repeal and make void, all gud every, ar any the eſtatey : 
the uſe aud uſes, 2 aud eſtates, truft and limitation: before raiſed, and io and at 4. 

e ſame or ſuch new uſes as ſbuuld ſeem g/t meet 10 him ; mention 
and then and from thenceforth the eflates before limitedand ſo revaled, was to re- 


10 (ere fuck 
ceaſe, ke. And that the ſaid A. may diſdoſe of the ſame premiſee, and « per. 


cuery part thereof, to ſuch other perſon and uſes as be fhall think fit ; any his Lordfoig 
thing, &c. to the contrary nutvithſlanding. The firſt part of £ Sn ſaid he 
viſo, viz. ts grant, ſell or demiſe, appears inſerted by interlincation— 2 __ 
In 1715, A. by leaſe and xeleaſe, reaiting that he was indelued as be- Thid. — 
their heirs, in truſt to pay the ſaid debts by the annual profits, or mortgage 
or ſale of the premifſes, and after payment thereof, to pay the overplus, if 
any, and reconvey ſuch part of the premiſes as ſhould remain unfold to 14 


faid A. or to fuch perſon and perſons and to ſuch ufes, &c. as A. by any 
deed or writing under his lend and feat, atigſſed by two or more credible 


witneſſes, ſhould limit, Ec, This releaſe was atteſted by two witneſſes [ | ] 
only. A. died without iſſue. {ord Chencello;, alſiſted by lord chief mls 
baron Reynolds and the maſicy of the ralls, was of opinion that A. intend- 
ed to.relerye au ahſolute power aver this eſtate, and either to revoke it 
by an expreſs teyocation, or by a canveyance to different uſes, which 

re the two kinds of revocat ian, as is evident as well from ghe preame 
ble which is interwoven with the canfideration of the deed, as from 


* 9 - % 


uſes wopld bave been a revocation as effectual as an expreſa 


30 forged 
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forced and unnatural. That if 4. had ſtopped with the firſt words of 
the proviſo, wiz. 10 gran!, ſell or demiſe, he had reſerved an abſolute 
power. Then come the words, or by any deed or writing. Or is 
plainly a disjunQive, introductory of a different ſentence, and a dif- 
ferent power, which is plain by the words immediately following, vis. 
and then the uſes ſo revoked and repealed, refer to the expreſs power of 
revocation. That if the ſecond part of the clauſe, or by any deed or 
_ quriting, &c. had been dropped, [and it bad been] or 10 repeal, &c. it 
is plain they would be diſtinct powers ; and his Lerdſbip aſked, why thoſe 
words ſhould alter the caſe? That the circumftance of three witneſſes, 
is only applicable to the expreſs revocation, but it neither goes to the 
firſt power, nor to the general power of diſpoſing at the end of the 
clauſe, vis. And that the ſaid A. foall and may diſpoſe, &c. which is a8 
much a diſtinQ power as can be, and is larger than the firſt, for by this 
he might give his eſtate (tail) by will. That the expreſs power of re- 
vocation could not by this conſtruction be thought nagatory, for within 
the firſt power he could not be reinſtated in his former eftate without 
a conveyance and teconve yance z nor could he have deviſed it. But 
admitting it to be ſo, he thought a general intention is not to be ſuper- 
ſeded becauſe a ſubſequent part of the deed is 1 and that 
the whole legal eſtate paſſed to the truſtees by the deed of 1715. 


Decreed 12 June 1730. Fitzgerald and lord Faucenbęrge, Lilly's Pad. 


Conv, 390, 400. Aﬀirmed in Dom Proc, 27 Feb, 1730,—1 Ibid. 
402. 1 
6. See the. 21. Though a covenant or articles do not at lazy revoke a will, yet 


ſame re- if entered into for a valuable conſideration, amounting in Equity to (a) 


ſolved in a conveyance, they muſt conſequently be an equitable revocation of a 


the caſeof will, or of any writing in nature thereof. A woman's marriage is 
Sir Barn- 


Sow Mb (6) alone a revocation of her will. Per lord chan. King, Tri. 731. 


and 3, in Caſu Cotton and Layer, 2 Vill. Rep. 624. 


Charls a- 22. Tenant in tail, remainder to himſelf in fee, deviſes his lands 


ger. Bid. to A. and then ſuffers a recovery to the w/e of himſelf in fee, and dies 


4% 4 Rep. word and Turner, 3 Will. Rep. 163. 

F 3 th 2 Jo 5 S. ſeiſed of a leaſe for lives, deviſey it; and afterwards 8 
1 S. ſurrenders the old leaſe, and takes a new one to him and his heirs 
of the old for three lives. Decreed by lord chan. King, that this renewal of the 
leaſe, J. S. leaſe was a revocation of the will as to this particular. Hil. 17 32. 


the ſt t o * it. Rep. | * — 
te rene es and Turner, 3 Will. Rep. 166 170. 


out of him; had diveſted himſelf of the whole intereſt : ſo that there bein nothing 
left for the deviſe to work upon, the will muſt fall, and the new purchaſe 4 of a 


freehold deſcendible, could not paſs by a will made before ſuch purchaſe. Per his Lord · 
Kip, who wondered that this caſe, which he ſaid muſt have often happened, had not 


before determined. Jbide 151. 


[796] 24 A. 23d. June 1729 made his will, and executed two duplicates 

; © © thereof before three witneſſes, and made B. and C. (ſince deceaſed) Ex- 
ecutors, and one of the duplicates was delivered to B. A. died 2 08. 
1730, and about three weeks before his death he made ſeveral altera- 
tions and obliterations with his own hand in the duplicate ' remaining in 
bit own cuſtody, making a new deviſe of his real eflate, and a new 
Tu legatee and a new executor, entirely firiking out the names of 
i deviſees, refiduary legatee and executors, and altered ſeveral of 
the former legacies, and inſerted or interl.ned new legacies ; and ſoon 
f aro SE ay EL, 2 


without iſſue male z this is a revocation of the will. Hil, 1732. Mar- 


Wills. 


- evrote another will with his own hand, agreeable in a great mea- 
ure, but not altogether to the will or duplicate ſo altered, with con- 
clufion in theſe words: In witneſs whereof I the ſaid teflator have to 
4 each ſbeet ſet my hand, and to the top where the ſheets are fixed together, 
„ my and ſeal, and to the thereof my hand and ſeal, and to a 
« duplicate of t ſame tenor and date, this | 
3 1730. But there was no figning or fixing together. 
Teſtator ſoon after began to write another will, word for word 
with the laſt, ſo far as it goes, hut went no farther than deviſing his 
lands. Teſtator lived fix days after, and was in good health, and 
might have finiſhed and executed both or either of the latter wills if he 
had thought fit. Teſtator never ſent or called upon B. for the duplicate 
of the firſt will in his hands, tho B. lived in town, After the death of y 
teffacor, all the te ſtamentary papers or ſchedules were found lying all [Wi 
in looſe and ſeparate papers upon a table in his cloſet, not ſigned or i 
executed, and the duplicate of the firſt will was found on the ſame 
table altered and obliterated, (ut ſupra) with his name and ſeal thereto 
whole, and uncancelled. Sentence was given in the Prerogative Court 
for the duplicate of the firft will in B.“: hands, and confirmed upon 
appeal to the delegates, vis. Lord Raymond, Ch. J. and Prodyn J Dr. 
Tindale and Dr. Brampſtan, (who were all the delegates preſent) after 
four days ſolemn hearing z and upon a commiſſion of review (granted 
by lord chan. King upon the petition of Hyde the executor named in the 4 
new will) was again affirmed hy the opinion of all the delegates, (ez- il 
cept Dr. Pinfolu) ⁊ ic. of the Judges Reymolds C. B. Page J. and C:mpns | 
B. and two doctors of the Civil law, chiefly on the reafon (as the Re- 
porter ſays he heard) that the teſtator did not intend an inteſtacy, and 
by the alterations and obliterations in his own duplicate of his firſt 
will he appeared only to deſign a new will, which as he never per- 
fected, the firſt ought to ſtand, and teſtator not calling for the duplicate 
of the ficit will in B. s hands, ſtrengthens the preſumption ot his intent 
not abſolutely to deftroy his firſt will 'till he had perfected another, 
which he never did. 25 Nov. 1734. Hide and Maſon, 8 Vin. Abr. 
140. pl. 17. OS > ana tho 
25. J. S. deviſed all his real and perſonal eflate to truſters A. B. and 0 8 0 
C. their heirs, excutors and adminiſtrators, In truſt to pay fl. per Ann. and ſays. 71 
to the plaintiffs (his two ſiſters) for their lives, and after ſeveral legacies, Lord Chan- 1 if 
the ſurplus in truſt for the diſſenting miniſters at Reading, &c, and cellor al- 11 
gave 3000. apiece to each truſtee, and 200. per annum to each while lowed, _ 
they took care in executing the truſt, Afterwards by leaſe and releaſe 8 
of ſubſequent date to the will, the teftator conveyed all his real eftate tho' it was 
unto and to the uſe of the ſaid A. B. and C. and their heirs, with a prayed 
proviſo i be void on payment of 108. And by another deed of the ſame that they 
date the teftator gave all his perſonal eſtate to ſaid A. B. and C. proviſo [777] 
70 be alſo wid on payment of 108, but N. S. kept both theſe deeds in his might 
cuſtody, and ſoon after died, and the faid A. B. and C. obtained admi- come out 
niſtration, cum te/famento annex? as truſtees. The truſtees for ſome time of the 3 
paid the 15“. per annum apiece to each of the teſtator's ſiſter's, but — 
afterwards refuſed to continue the payment thereof, and alſo refuſed to the truitee 
pay any of the diſſenting miniſters, but keep the rents, Sc. to their urged 
own uſe. The two fitters (the heirs at law) and their huſbands, brought would be 


their bill againſt the ſurviving truſtee, inſiſting that the deed of con- {ce ap 
plaintiffs) but the Court denied it, as tending to leſſen the charity, and ſaid the truſtee 


had made 10 ill a defence as not to deſerve theleaſt favour ——8 Yin. Abr. 149. fl. 31. S. C. 1 
30 2 5 ve) ance 1 10 


Wards, 
veyance of the vu eſlate and the deed of gift of the 


vey ] i eſtate 
had oled the will, and that there was a re fruſt for them as 
| beirs at law ; or at heaſt that they (the ſiſters) were incithed to their rgl. 
fer antes nanvities, Defendant infifled on plainciff's baviag forfeired 
their annuities by bringing their bill, there being a clauſe in the will 
that if they (che len) dure the will, then they ſhould forfeit their 
annuities. Lord chan. Talbot deerecd that the annuities ſhould be paid 
to the two liſters with the arrears and ing payments thereof z but 
the ſurplus was decreed to 7 the diſſenting miniſters. Mich 17 34. 
Lid et U et aÞ and 1 t at a, MS. Rep. 5 

26. Sir Jaba Mobrycb by will in Aug 1722 deviſes his eftate to 
truſtees for the term of two bundred years, for payment of all his 
debts. In December following he deviſed the ſame to other truſtecs 
| for three hundred years, in truſt to pay ſome particular debts by ſpe- 
cailty mentioned in the deed, and all incumbrances that affected his 


| eſtate. In use 1723 hediedy and the queſtion was, if the deed in 


December was a total revecation of the two hundred years term? And 


brought a bill of review, and Talbot lord chan, was of opinion, that 
the deed in December was intended only as a collateral ſecutity for pay- 
ment of the debts therein mentioned, and ſuch others as were a charge 
on the eſtate, and that Sir Jobs did not depart from his former inten- 

on of paying all his debts, but only to give preference to thofe com- 
priſed in the three hundred years term, who by law were preferred 


| to the ſiample contract debtsz and therefore he decieed that ſo much 


of the three hundred years term ſhould be ſold as would ſatisfy the 
purpoſes of the deed, and afterward, the two hundred years term ſhoul 
commence. Weld and AGon of al, Mich. ꝙ Geo. 2. MS. Rep. 


) Where the Probate differs from the original Will. 
4 WILL is made in French and proved in French, and under it 


| in the ſame probate the will was tranſlated into Ergli/b, but it 
appeared to be fa//ly tranſlated. ObjeQed, that the tranſlation being 


part of the probate, and allowed in the ſpiritual court, it muſt bind; 


and the ãppfication muſt be to that court to correct the miſtakes, which 
until then muſt be concluſive. But per his Honour, nothing but the 
original is part of the probate, neither bath the ſpiritual court power 
to make any tranſlation z and tuppefing the original will was in Latin, 
(as was formerly very uſual) and there ſhould be a plain miſtake in the 
rran{lation of the Latin into Engliſb, ſurely the court would determine 


according to what the tranſſation _ to be. And ſo it was done in 


_ this caſe, Hil. 1518. L Fir and L Rat, 1 Will. Rep. 526. 
Witneſſes. Vide Evidence and Witneſſes, p. 395. 
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xt the rolls both terms being held to be conſiſtent, the plaintiff now 
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"A723. an vw 
r 
(A) Of the Writ Homine Replegiando. 


B) Of the Writ Ne exeat Regnum. | 
© E an org Writ Nunc pro tune, &c. 
) Of the Writ de Ventre Inſpiciendo. 


(E) Of an elegit. 
(A) Of the Writ Homine Replegiando. 


ATR cannot either by herſelf or ebe amy, bring an bemine vid. for this 
re against her huſband; for he has by law ea right to the writ g Nu. 
— 4 her, and may, if he thinks ft, confine her z but he muſt not R. 313. 
5 her, if he does, it will be good cauſe for her to apply for a 
divorce, propter /evitian z and the nature and ings in this wrie 
ſhew, that it cannot be maintained by the wife againſt her buſband. 
Zaſt. 508, Atwed und ,t Fr. in Chan. 492. | 5 


(B) Of the uri Ne exeat Regnum. 


1. HE Defendant obegined an order to have his ſolicifor's bill 
1 9 the tuxation he was reported to be 
over-p&id G0. thereupon defendant moved for a ne exent reghum agairit 
the foficitot, on afhdavit that he was going beyond fea with the LY 
vernor of Famaicaz and the writ was granted by the maſter of the rolls, 
in the abienee of Lerd Keeper, tho? there was no bill in cout whereon 
to ground this writ. Hir. 170. Ehyd and Cardy, Prec. in Chan. 17 1. . 
2. Ne exeat gn, lies to prevent one's goidg to Scotland. Trin. Semlanu be- 
1714. Done's caſe, 1 Will. Rep. 263. 1 „ 


didion of this Critt, and eonſtquentiy out of the renth of the proceſs thereof, the de- 
fendant's going there is equielly miſchiè vous to the ſuitors bere, as if he went actually out 
of the kingdom ; and though in this caſe it was moved fot one defendant againſt another 
defendant, yet it being a matter of account, in which both parties are actors, and money 
fworn due from the party againſt whom the writ is prayed, to the other, lord 
n. thought the motion proper. Bid. Where the party is to be reſtrained 
| gaing to Scetland, the condition muſt be, not to go out of the realm or to Scotland, 
for if K be only not to go out of the realm, the * | going to Scotland will not forfeit the 
bord or recogitizance. Hi. by way of note. Lord Chan. Talbot was moved that a 
Nt cheat Nena, tight be fo framed as to prevent the defendant from going into Scotland, 
upon affidavit of tis gomp to reſide there; and that he had confeſſed that as a truſtee for 
the | ws; or under his father's will, he had received 10,000 An order had been made 
at the Rolls for a Ne eacat Regruee to iſſue (upon petition) and marked for 10.00cl. but it 
was apprehended that the 2. writ (Which only reftrains a merchant from going out of 
the reaſin) would hot reſtrain his going to Scotland, which by the union is now the ſame 
tingdom, and yet as effectually out of the reach of the proceſs of the Court as any 
breygn part out of the King's allegianee. Mis Lordbip afked what authority he had to 
alter an original writ, eſpenially as this writ was not originally intended to aid the pro- 
dels of the Court, but was a mandatory writ to prevent the King's ſubjects from going 


into foreign countries, to practiſe treaſon with the King's enemies; and ſeerned to think, 
that this caſe muſt have happened ſince the Loa ; and yet he had never known or —_ 
| | | v 


ly that an original ſhall at any time be fi 


Writs. 


of any attempt had been made to alter the writ; and ſaid, that perhaps there was no 
4 for the doubt whether the common writ would not prevent the defendant from 
going into Scotland as well as any of the King's other dominions out of the reach of the 
fs of the Court. Eaff. 1936. Hunter and Meccray, Caſer in Eg. Temp. Talbet 156,——. 

r. Hamilten informed the rt that ſomething ot this kind nad been moved in one 
Mitchel's caſe in the lord Ces time, who ſeemed to _ that the writ extended to 
$.otland, notwithſtanding the Unien, but did nothing in it. » Regifters likewiſe ſaid, 
they never knew any cther than the common order made. His ſaid, it was dan. 
gerous to alter old eſtzbliſhed forms, and therefore would make no order in it. bid: 199, 


[779] (O) Of filing an original Writ Nunc pro tunc, &c. 


25 6 a petition to his ue fir leave bo fie an original after 
| 314, 
| 3 4 ing with an ancient officer of the court) denied the doing it, and the 


error brought to reverſe the judgment, his Honour (upon ſpeak- 
2 judment ſather, in the principal caſe, becauſe the action being on a policy of 


by conſeſſi- infurance, the plaintiff might bring a new action, if this judgment 
on. equity ſhould be reverſed. Mich. t717. An. 1 Will, Rep. 411. Secus had it 


vll give been in a gare inpedit, ot in an action againſt the.hundred for a robbery 
ave 0 - where the ſuit muſt be commenced we a (a) limited time, or it the 


ginal aſter time bad been fo far elapſed as that the ſtature of limitations had been 


a urit of Aa bar, if the judgment ſhould be reverſed, hid. 412. 5 1 


drought to reverſe the judgment, becauſe in ſuch caſe as the defendant conſents that 
there ſhall be judgment awarded againſt him, ſo does he likewiſe by implication con- 


ſent to all thoſe means without which the 


8 cannot be effectual; and conſequent- 
ed, eſpecially if ſuch judgment was given as a 
fecurity for money or other valuable confideration. Bid. 411, 412. Sus where judg- 


ment is given by default or on demurrer, Ws. and there is alſo a difference where the 
omiſſion proceeds from the ignorance, and where by the miſprifcon of the clerk ; for in the for- 
mer (5) caſe it is not to be helped, and ſuch leave to find an original (vt ſupra) ought not 


to be given without very pecial reaſons, for this would be a wrong to the crown and to 
the officer, no original being then likely to be filed, unleſs where the party ſhould find 
himſelf in danger of having his judgment reverſed. Per his Honour, ibid. 412. But 


after, in Faly 1419, in another cauſe, on a petition for leave to file an original, upon 


affidavit tnat the plaintiff” s attorney had been ill and diſordered in bis bead, by which means an 


original was omitted to be filed; and a Wiit of Error being brought to reverſe the judg- 
ment, and bail given thereon, his Honour gave leave to file the original, paying the coſts 


of the error hitherto, and the bail in error to 28528 ibid. 412. 

(a) Fide 3 Lev. 347. BHeachcroft and The Hundred of Bu „where for this reaſon, viz. 
becauſe the time ſor bringing the action was elapſed, the Court gave leave to amend 
after iſſue wess joined, and the Jury had appeared at the Bar. _ 

(5) Fide Blackmore's caſe, 8 Co. 159. 4. ö. e e | 


2. Inſtructions for an original againſt an hundred for a robbery com- 
mitted on 10 June 1717, were brought to the curſitor for an original 
againſt the hundred within the year, but the writ paſſed the great ſeal 
after the year, tho teſted within the year, vis. when the infiruQtions 
were brought to the curfitor. Lord Parker referred it to the principals 
and aſſiſtants of the curſitor's office, to certify what had been the uſage 
and cuſtom in ſuch caſes, who certified it to be the conſtant practice of 
their office to teſte original writs againſt Hundreds, Corporations, Heirs, 
and in ſeveral other cafes, the ſame days the writs are beſpoke z and 
that they never knew it otherwiſe, or that the practice ever was conteſt · 
ed before the preſent caſe. Whereupon his Lcrdſbip ordered the | laintiff 
to be at liberty to proceed in this hue an cry, and that defendants ſhould 
pay the coſts in reſpe of the reference. Trin. 1718. Price and Chew- 
ten Hundred in Com” Somerſet, 1 Will, Rep. 437. | | ” 
a _ 0 o 
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1 Mriti. 
(D) Of the Writ de Ventre Inſpiciendo. 


ING Lord C. held this writ to be of common right, and faid that 

it is in the regifter, tho? not in F. V. B. and is for the ſecurity 
of the next heir, to guard him or her againſt fraudulent or ſuppoſitious 
bicths ; and that it lies for a tenant in tail, becauſe at the time the writ 
was firſt allowed ſuch eflate was a qualified fs; and ſaid, that any affi- 
davit proving the huſband to be in poſſeſhon would induce him prima 


facie to intend it a fee-ſimple. And in the principal caſe, the widow 


being admitted to be with child, the court fixed a place; agreable to 
beth parties, where ſhe might be till delivered, and where the heir 
might from time to time, at proper ſeaſons and on notice ſend women 
to ſee her, and to be preſent when the child is born, and in ſuch caſe 


no need to execute the writ in a ſtrict manner. Tria. 1931. ex parte 


Aſcogb, 2 Will. Rep. 393. 


(E) Of an Elegit. 


N Hegit being in part executed, returned and filed, a new uri 
cannot be granted, unleſs where a man has not known in whit 
county the defendants lands have lain, and he executes his elegit only 
in that county where part of the lands bas laid, Lord Chancellor ſaid, 
be did not know but afterwards, upon ſuch diſcovery of the miſtake, 
the courts of law have allowed the writ to be taken off the file, and 


new one granted, and ſaid h- believed the ſame had been done upon 
ſtatutes and recognizances. E. 1740. Vid. Barnard. Rep. in Chan, 
42, 3. Fid. alſo p. 380. c. 14. this Ww. 5 
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| Abatement and Revivor- 


See Bills, p. a. 


Wo ointenants exhibit a Bill, one nee Suit Jos 

page 1. caſe 1. 
b by Atrorbey General, Relator dies, Suit abates. c. 2 
Plea in Abatement for want of Parties, Ca ) -Cur* may diſiniſs , 


bill, or give leave to amend. note to c. 3 
Feme Sole Defendant marries dente l., Suit does not abate; 
Secu, if Plaintiff. . | 3 4 


Where Baron's death abates the Suit. S 6 
2. In an Injun@ion Cauſe, if either Party dies, Cur” muſt be 
moved to rev Ive, or, IojunSion will be diſſolved. p. 2. note 


5 1 0 +. (4) 
_ Bill by Baron aijd F eme in Feme's Right, Baron dies, F. eme may 
revive. p. 2. c. 1 


” A Purchaſer cannot bring a Bill of Revivor, p .. 2. e. 2- nor 4a 
Bankrupt's Aſſignee, p. 2. c, 6. nor a Devi ee; nor an Heir 
claiming by Provifion or Formedon, p. 2. c. 7. p. 3. note (a? 


nor the Clerk of the Peace's Aſſignee, | p. 3-c.8. 
Of ſerving Order to _ p. 2. note to c. 2 
In Account either Par revive. - . © -3 


Defendant muſt infiſt a & Demurrer that the Party ĩs nut 
intitled to revire, and a york title to be ſhewn. p. 4. c. 4, 5 
Plaintiff proceeds in a ſuit abated withour reviving, | — 
may take Advantage at the hearing. 

Subpena in Nature ot Scire Facias to revive a Decree, 1 werte 
is examined on Interrogatories to clear Contempt. p. 3. 0 

Where only Bill and Anſwer, and Suit abates, Executor m 
revive within 3 Years. But a Bill of Revivor after a Decree 

ro account not within Statute of Lamirarions. p. 3- c. 10. 11 

Vor. Il. 8 £2 5 | Canpor 


e's They only are Parties againſt whom Procels is p. F. 4 


4 


"% 


C41 
Cannot revive for Coſts tho? taxed. page 3. Caſe 12, 13 
iI N79 ofreR p- 3. c. 14 


Account and Diſcount. 


Two Judgments brought into an Account, but no [tereſt 
8 p. . c. 1 
Executor having a Legacy, muſt +" for Surplus. p. 4 e. 2 
In Account both Parties are Actors. p. 2. note to c. ,3-P-5 615 
2. A. .I. have 16 Years in 0 Houſe, tho but 6, fel 
3 s 100ol. in Part and enters. B. to account for 
Profs, 4 * to * refunded, and B. to have Tenant Al- 
lowances. p-. 5. c. 4 
3. Maſter of a Ship goes a trading Voyage and dies, Succeſſor to 
account for Profits of Trade. p. 5. c. 5 
utting out Money upon a good real Security not ac- 
countable for any loſs. p. 5. c. 6. But a Truſtee — 
ed Money out at Intel, lets it lie by, to account for Inte- 
and if he trade with it, ſor Intereſt and Profits, p. 5. 


c. 7, 8 
An Account directed for the earnings of a Ship. 1. * 9 
4. Executrix to Account for 2 received 157 her nd's 
| uſe, but to be allowed for Houſekeeping, Cc. without 
Vouchers. | p- G. c. 10 
8 A. who impoſed on . a weak Perſon, to account. p. 6. c. 11 
Truſtees oi S. S. S. to account for Stock and Dividends only. 


f 5. c. 12 
7. A Creditor cannot bring a Bill for an og RP. one Co- 
Executor alone, nor, as reſiduary Le p- 6. c. 13 


8. H one claims an abſolute Gift of a porſmal Eſtate, and it is a 

Truſt, he muſt account. P 6. c. 14 

Account directed of Monies received on Sale of 8. . 5. 

tho Day of Redemption paſt. 6. c. 15 

Bill againft Executors, one admits Aſſets, all * p- 7: 
e. 1 

Account decreed for me/ſne Profits of leaſchold Premiſes, from 


Time the Right accrued. p- 7. e. 17 


ccount for Freightage decreed, P- 7. c. 18 
ey overpaid on an uſurious Contract to be accounted for. 


dan 


.. 1 
Executor having waſted Fund for younger Children 4 8 
7. c. 20 
10. An Attorney's Bil was taxed at Law, no o Acros 5 
c. a1 
11. Child of a Freeman of London not obliged to Ele till Ace- 
count taken. p. 8. c. 22 
A. . for ſecuring a debt. A. becomes a Bank- 
his Aſſignees to account for theſe Goods. p. 8. c. 3 
* ill for an Account all Poſfelſors of Teſtator's Eſtate to be 
Defendants, - p- 8. c. 24 


12. To 


8 3 


13. To AR in ly own Right, one ſtates an Account, or releaſes 
his Debtor, this withour Fraud, a Bar. page 8. note at(@) 
13. Defendant may diſcharge himſelf before a Maſter, upon his 
own ogth for any Sum not exceeding 40s. p- S. e. 1. 
But Plaintiff cannot. p. 8. note (a) 
| Account cuFent, not barrable by ſtatute of Limitations, ſecxs, 

Was endid, and no Notice taken for fix Tears. p. 8. c. 2. 
here an Account ſtated is a good Plea to a bill for an Account, 


EX 1... p. B. e. 3. p. 9. c. 5 
Relief againſt a Releaſe, and Parties let in to diſprove Articles of 
Account. p. 9. e. 4- 
Stgrute of Limitations a Bar to an Account. p. 9. c. 6. 


Receiver to an Infant's Guardian, having his Accounts allowed 
by Guardian, not to account to Infant when of Age. p. 9. note 


to c. 5. 
Account decreed between Adminiſtrators of a Partner deceaſed 
and ſurviving Partner. p- 9. e. 8 


14. Stoppage no Payment at Law nor in Equity. p- 10. 1 * 


15. Plaintiffs wert indebted we . and F. tothem in Tg g 
died inteſtate ary, inſolvent s Adminiftrator brings an 
Action againſt L. one of the Platarit and Partners tor Goods 
fold him by F. gets a Verdict and Judgment. G. to acknow- 
ledge Satisfaction, an Account to be „and the Balance to 
be . in a Courſe of — - p. 10. e. 10 

16. Stated Accounts by men of perfect Ages, Ac. after great 

length of Time not to be fer afide againſt an Executor. p. 10 
c. 11——Put ſee where an Account wr was directed after 30 years 

Acquieſcence. p. 11. N 
Where after an Account finted, Parties. to Account before a 

ter. p. 11. c. 12,— Where refuſed. p. 74. Cc. 25. 

| Where 20 Years Acquieſcence bars an Fwy, between Mer- 

___ chants, 11. c. 14.1 

17. An Infant after he comes of Age hath ſix Years to ſhew cu 

againſt a decree of F orecloſure, yet cannot rayel into the Ac- 


Count. T p- 11. e. 16 

9 fairly ſtated with an Infant after he is of Age nat to be 

„ unlefs it appears fit. P * bf 18 
18.0 If Coll in Kon == be deduQed ont of Dang and | 

Colts recovered at | p. 12. c. 19 

19. Where there are — Miſtakes in an Account, ye toſur- 

charge and falfify. If Impofitions ſet afide. p. 12. c. 20 


20. A Charity not barred by Statute of Limitations, yet this 
FFF p. 12 


C. 11 
Affidavits. 


Bill to ever a Deed only, „ 
. Planniff's cuſtody, Secus, is pens relief is ſought for. p. 13.c. 1 
E conſeſſe in her Anſwer on Honor 


13. c. 2 
Wa 15 81 


2 


oe 


Bill to -perp ate Teſtimony lies before trial on n on 

 * Witneſſes are infirm, &c. unk bs 

A Peer. as to all Atfidavits or where be is a Wittieſs be 1 upon 
Guth. p. 14. e 

Where a Maſter's report. requires an Affiday it to 1 it. p. it. 

er 
Afidavic being evaſcue, Party put to ſwear again. 14. c. 1 


Aﬀidavit read for a Patentee on Motion to — junction. 
. ? 


| Where Affdari its on both Sides are to be fworn i ina e 
Cur PID | p. 11 65 3 


2 


A greements, Articles and Covenants. 


1. Fair 1 — in 7 N. I O'S at (a), 
But not where no Action will lie to recover Damages. p- 15. e. 
1, Secus, of a Marriage Agreement ill worded. * But where 


one Party trifles in perforinieg Vis Part, 10 Decree ee 
$11. ES: 2 

2. Offers of a Ba in, inwhat Caſe a good Bargain, 16. c. 3 
3. Leſſee Ne hs. pay Leſſor 1 2. year! jor ey Foot ſquare 
he builds above 10 Feet, Leflee to pay t d Rent from 
Time he exceeded Height, until — of Height; ; to pay 
-for no broken Quartets, and allowed for taxes,, .. p. 16. c. 4 
4. In Marriage Articles 2 5 Covenant to. inert 3 8 


in Settlement, a 1 al. 
5: A Covenant to build an Houſe upon Glebe EF monde aa | 
Side to chuſe two Commiſſioners, and if they Res the 
Ordinary to ſettle the Matter. C6. 
6: Hulband-covenantsthat he and his Wiſe ſhould levy Arias he 
muſt procure her to join. p. 17. c. 7. p. 29. c. 36 
7. Contract for S. S. S. chaugh in Writing not carried into Exe- - 

cution. p. v8. c. 8. See p. 50. c. 27. p. 51. <a 
8. If Wales appear Fence {a} © or founded onaF raud, 


no — thy adult C. 9, e ; 


10. A e lies dormant many years, no. IR See 
deereed. | 19. c. 12 
11. Vendot or Veodes m come for a ſpecific Performance of 
Articles 19. c. 13 
12. Title not Henke] ho laid before Vendee': $ Cour el i in Time, 
4 « ſpecific Performance of Articles denied. p. * c. 14. p. 20. 
. 7 

3. 4 agrees to give B. his Dzugbter 3000l. in Marriage with 
plain, and having deviſed to her 2000. died before Mar- 


riage, Agreement! not decreed. 5 p. 19. c. 15 


i 4 91 , , ; b 7 
| * . +2. f o 1 , 
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, 1 . 4- 
*. 2 1 o 


(ai 8 ngh i in Port eee. not to be carried into es. 
ecaticn. P. 23. C. 2 


E 

14. 4. agrees to ſell his Manor and Lands in Rent by a Paricular, 
wherein the Manor and Royalties are mentioned. A. had title 

to the Rojalties only, Purchaſer not obliged to pay the Money. 
20. c. 16 
I 5. What a Covenant to make ſuch a Title as Vendee 's Counſel 
all a 
16. Spec1 Performance of a Marriage Agreement recited in 
Condition of a Bond decreed. p. 21. c. 18 
17. A. and B. article that whatſoever J. S. ſhall by Will leave 
to either 1 Fog ſhould be equally divided betwixt both, 


21.C. 1 
18. ar to f to 1 a copyhold Eftate on requeſt, fe. 33 | 
= | - 22. c. 20, 21 
19. Agreement relating to the not ringing of a5 0 Cloek Bell, car- 
into Execution. * e 23. c. 22 
20. Where the Huſband's Heir ſhall la ſpecific 


21. A. covenants for himſelf and his Heirs to ſurrender a co 
' hold Eftate to Uſes. His Heir ſpecifically to perforni this "4 
yenant. P. 24. C. 25. 
22. Wherea Remainder Man in Fee may compel a ſpecific Per- 
formance of Marriage Articles % 6. E. 26 


— 2 for Sale of copybold Lands decreed, tho! Title 


dou p. 25. c. 27 
24: Bill r 8 of Articles for Sale of Lands againſt Ex- 


ecutors and Deviſees for Life and Vendor's Infant Heir, decreed 


- nated? - ©: > 8 
25: Articles berween Baron and Feme binding, tho no Truſtees. 


* 26. c. 29 
26. Least by Dean and Chapter for 99 Years, with a Covenant to 


renew for 99 Years. Lo renew for 49, the Term allowed by 
Stat. 13 & 14 Elis. p. 26. c. 30 


27. Huſband declares that the W IP in Fee to himſelf was a 


Miſtake, and. cavenants to convey as was intended ; Perfor- 


formance decreed. p. 27. e. 31. 
28. Marriage Articles recite that Lands to be ſettled were worth 
5ool. per Ann. deficiencies to be made ußß. p. 27. c. 32 


29. Covenant in conſideration of Marr iage to ſettle Lands on Huſ- 
band and Wife and their [flue Male, remainder to the Huſband's 
Brother, Execution decreed. P. 28. c. 33 

30. Tenant in Tail Articles concerning his Lands ſor Payment of 


Debts, but does no Act to deſtroy the Eſtate-tail, this Agree- 
ment not to be executed againſt Heir in Tail. p. 28. c. 34 


31. Where 2 Bill lies to compel Performance if an award. p. 28 


© 5 
32. Wife ſues her Huſband for a ſpecific Performance of Marriage 


Articles, no bar to her Demand, that ſhe has eloped with an 

Adulterer. 29. c. 37 
33. Money deviſed to be laid out in Land and ſettled 2 Uſe, 

Parties article to divide the Money, one dying before a Diviſion, 


Articles bind'in Pavour of his Executor. pi. 30. c. 38 


34. Bill lies not to compel Perſormance of an Agreement to pay 
| | Money 


reve of, Means. P- 20. note (a) 


of a Marriage Agreement againſt the 1 Hier Heir. p. 23. e. 24 | 
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| in Ceafffteration of having Killed = Profecytion for 
Felany, ſecus, if for Fraud. 31. e. 39 


35. Agreement entred into by an Attorney for his Elten, not 
carried into Execution, ſo in Caſe of Brokers or Factors. p. 31. 


| | c. 40 
36. A truſt Eſtate decreed to be ſold, A, articles to buy it of 
Truſtees, they not compellable to perform Contract, p. 31. 


| e. 41 
37. Money agreed to be laid out in Land and ſettled on Huſband 
, and Wiſe, remainder to their Sons in Tail Male, remainder to 
Baron in Fee, Baron purchaſed Eftates but ſettled none, and 
died ſax Iſſue, his Heir may compel a Purchaſe, and the Lands 
deſcended upon him will not go in Satisfaction of the Cove- 
nant, except thoſe purchaſed after. pi. 31. c. 42 
38. Covenant in a Leaſe to renew, carried into Execution againſt 
a a ſecond Purchaſer, with Notice. p; 2c 43 
239. A. by Letter impowers B. to ſell his Eſtate, B. ſells to C. — 
| Purol 4 300 Guineas and receives a Guinea in earneſt. A. b 
OO C. that he accepts the 300 Guineas, Concrad 
od, p- 32. c. 44 
40 A Contract with B. for the Purchaſe of an Office, B. to ſhew 
he has ſurrendered. f 1 11 0. 45 
41. Baron covenanted that if his Wife ſurvived he would ſecure 
to her the Value of half ber Fortune, he leaves her more in 
Value. Coyenant diſchagged. — p. 34. c. 1 
43. Marriage Agreement in tho Condition of a Bond, good. p. 34 


"4 cs C. 3. P. 35-C. 
43. What ſhall ga in Satisfaction of the Whole or Part of” | Mar. 
riage Agreement. p. 34. c. 2. p. 35+ c. 3, 4, 5 
. Where a Covenant not to ſuffer a Recovery, binds the Aſſets, 
n . e. 1 
45. A. gayenants to ſettle certain Lands on his Wife for Life, this 
a ſpecife Lien on the Lands, becus, if to ſettle Lands of Go/. 
per Ann. generally. | 2 Ja . . e. 8 
46. A Covenant to renew is a Lien and þinds the Right. p. 37. c. 3 


47. Articles for Sale of an Eſtate, a ſpecific Lien on the Lands 


and liable to Debts, p. 37. C. 4 
48. Where Equity will decree Lands to be ſettled in ſlrict Settle- 
mens: ˙— 15: 4 p. 38.c. 1,2 


49. Variance between Marriage Articles and Settlement, Uſes to 
be according to the Articles. p. 28. c. 33. P. 29. c. 2. p. 40. 
50. Where Money is agreed to be laid out in Land, the Party * 
would have the ſole Intereſt in the Land when bought, may eleR 
to have the Money paid to him. p. 41. c. 1. But a perſon 
intitled to an Eſtate · tail not to have the Money. p. 41. c. 2 
51. Money covenanted to be laid out in Land ſhall deſcend as 
Land. = : C. 3» 4 
52. A parol Agreement and 20s. paid for Sale of an 11 e decreed. 
* — WS 

53. A Promiſe by an Executor to Teſtator to pay all the Legacies 


1 49.3 


in Caſe he would not alter his Will, binds the Executor tho 
he does not receive ſufficient to pay the Legacies. p. 44. c. 2 
54. A Leſſee that could read agrees for a1 Years. Leſſor drew 
the Leaſe for one Year and read it for 21. Leſſee not reliev- 
able. 8 8 p. 43 c. 3. 
55. A Copyholder intending by Will to give the greateſt Part o 
his Eftare to A. and the reſt to his Wife, ſhe perſuades him to 
nominate her to the whole and promiſes to give 4. his Part, 


decreed againſt the Wife. p. 43- c. 4. p. 44- note (a) 
56. Sealing not neceſſary to bring an Agreement out of the Stat. 
of Frauds. p. 44. c. 3 


57. Execution of a parol Agreement confeſſed by Anſwer, decreed. 
. p. 44. c. 6. p. 47. e. 15 

58. A parol Agreement in Part (a) executed carried into Execu- 
tion. p. 44. c. 7. p. 46. c. 12. p. 48, c. 16, 17, 18. p. 49. c. 21, 


3 | 5 1 | 22. p. 50. c. 24 
59. A. making his Will was direQing an Annuity to be paid to B. 


but did not, C. promiſing to ſee it paid. Annuity to be paid 
dut not to charge the Land. p. 44. c. 8 
60. An Agreement figned only by. the Party lo be charged, good. 


| p. 45-C. 9. 


Gr. Stat. of Frauds intended to ouft all ambiguous and uncertain 
_ Agreements. | 5 p. 45. c. 10 
62. A. purchaſes Lands in Fee, and on his Death Bed tells B. his 
eldeſt Son, that they were bought with his ſecond Son's Money, 
and that he intended to give them him. B. promiſes he ſhould 
enjoy them, A. dies. 4 If this Caſe is out of Stat. of 4 rauds. 
TT 46. c. 11 
63. Perſonal Contracts for Goods, good, if earneſt * but a 

perſonal Agreement concerning Lands not, unleſs in Part ex- 


ecuted. p- 46. c. 12 


64. Where 4. by Letter promiſes to give ſo much as a Fortion is 


ſufficient to bring Agreement out of Stat. of Fravds. p. 47 


c. 14. p. 49. c. 21 

65. Entry of an Agreement for Sale of S. S. S. by a Broker in 
his Pocket Book, within Stat. | | 
66. Where neither earneſt on Agreement for Sale of Houſes in 
Mortgage, nor Note to Mortgagee to deliver Writing, ſutficient 


to take Agreement out of Stat. of Frauds. P. 49- e. 20 


67. A. by Letter to his Daughter agrees to give her 3000l. por- 
tion, this Letter not being ſhewn to B. who afterwards nĩarried 


her, the Promiſe is within the Stat. of Frauds. p. 50. c. 25 


vide p. 19. c. 15 


68. Authority to buy Lands for another, good without writing, 


though Contract muſt. p-. 50. c. 25. 


69. Q. If a Contract for Stock be within the Statute of Frauds. 


p. 50 e. 27. p. 51. c. 28 


70. A. who had ſtolen his Wife and made no Proviſion for her, 
agrees that her Fortune ſhould be laid out in Lands and ſett led. 


Agreement not voluntary. „ 
| 71. A 


(a) Otherwiſe not. P. 49. E. 23+ P. 50. C. 4+ 


49. c. 19 
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71. A voluntary Settlement may be — voluntarily. . St t 


72. Where Settlements after Marriage are not voluntary * | 
dulent againſt Bond Creditors. p- 51. c. 3. p. 52. c. 8 
73. Equity will never help a defeQive voluntary Conveyance, nor 
compel an Execution of a Truſt declared expreſly, if without 

 _ conſideration. p- 52+ c. 4 
74. A deed proved to have been executed, good tho? cancelled. 

P 52 c. 5 

75 A voluntary Settlement made good by matter ex foff * 

P- 52. 
26. A Volunteer ſhall be aided in Equity againſt a Fraud. p. * 


c. 7 

77. A volun Covenant to lay out Money in Lands to be ſettled 
on him and his _ Execution compelled. p- 52- e. 9 
78. A Feme having Iſſue by her firſt Huſband voluntarily makes 
a ſuitable proviſion tor them, before her Treaty for a ſecond 
Marriage , this good. p- 53- c. 10 
79. The tonſequence for precedent Limitations in a Marriage 
Settlement, applied over to ſubſe No ones. p- 53 c. 1 
80. J. covenanted to convey all his (Part bing] in 3 
to himſelf and Wife for and to the Heirs of the Marriage, 
remainder to Plaintiff's Father (a Stranger) and Iſſue, and his 
Wife being dead, deviſcd the Mort Premiſſes to Defen- 
dant and dies, Bill ro have the Covenant executed diſmiſſed. 
Secus, if ſuch Covenant had been in Favour of Children, Cre- 
ditors, &c. p- 54. c. 12 
81. Unfeaſonable Agreements entered into by Heirs, ſer aſide. 
be 54. © 13,14 

N B2. 4 covenants for Sale of Lands but not for his Heirs, Heir 


und. . 2 c. 1 
83. A Steward has a general Authority to contraQ wi | 
&c. Lord not bound without Conſent ot Bargain in Part a: 
ecuted. 
84. 4. covenants to ſurrender a Copyhold to his wit. 85 15 Life, 
| remainder to the Iſſue, remainder to the Wiſe s Heirs, Heir 


bound. p- 55 e. 3 
85. Where a Covenant to renew binds in Equity tho? not at Ls: 
. C. 4 
86. Articles for ſupplying defect of a Surrender, Cc. 1 
into Execution, Fraud app earing. 55. c. 1 
Equity has a diſcretionary Power to carry Articles into Execution, 
Sc. 55. Note to c. 1 
Equity won't relieve a inſt the Terms of an Agreement, though 
* Nature of a Penalty p. 56. c. 2 
Equity relieves againſt 1 entred into on Articles to buy 
ds on Payment of Principal, Oc. P+ 56. c. 3 
86. Agreement appearing to unequal and againſt Reaſon 1 


carried into Execution. p-. 56. c. 
87. A. articles for 11 Shares of the Luſtring Co. to pay at * 
next opening of the Books, they never after opened; A. re- 
lieved from paying. p- 57. ov 
| — W0s # 
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38. A articles to buy an Houſe, and it is burnt do:vn beſbre Day 
of Payment. A. diſcharges p. $7. c. 6 

Covenant in a new Leaſe not drawn purſuant to Covenants in the 
old, relief given. Po 57. Go 7 

Leſſee for Years covenants not to alien without Licence, or forieic 
Leaſe, he aliens without Licence, no relieſ. p- 58. c. 8 


An unreaſonable Agreement decreed to be delivered up. p- 58. 0. 9 
id on an uſurious Contract, to be accounted for tho 


Monep overpaid 
agreed to be allowed. * hi 58. ( 10 
What ſhall be ſaid to be an hard and unregſamab U 
| | OT | | P· 5 0 11 


Amendment. 
Original inal amended on Error br 


ought to reverſe a Judyment in 


_ Formedon . p. 59 Co 1 
Plea of Abatement for want of Parties, Cur may diſmiſs or give 
leave to on Payment of Coſts. p. 5s Co 2 
If a Demwrrer to a bill be allowed Plaintiff may amend his Bill. 
| | 2 | . » Co 3 
No amendment to a Bill in 4 Part, diſmiſſed upon 3 
| | p · 50. ls 


Anſwer amended after hearing and decree on Affidavit that Mil- 

take was inthe Ingroſling. pi $Co Cn 5 
Where Depoſition of a Witneſs was amended after Publication: 
1 | ec. e. 6 

Several Orders were made for the amendment of a Bill, IS new 
Ingroſſments were made, if Plaintiff moves for further Liberty 
to amend he muſt pay Coſts. p' 60. c. 7 
Anſwer amended by ſtriking out particular Words. p. 60. c. 8 


Annuity and Rent Charge. 


1. Annuity what. „ p- 61: Note (a) 
2. I. V. charges his Eſtate with 10/. per Any. to A. for Life, I. 
is Widow and Executrix alſo deviſes 100. per Any. to A. for 
Life, J. S. the Widow's Executor charges his own Eſtate with 
2ol. per Ann. to 4. for Life, A. to have but 20% py Ann. 
| | DA 5 ; * 1. C. I 
In what Pariſh an Annuitant is to pay Land Tax. 4 os e. 
1 5 1.64. 8 
A. by Will direQs 200. per Ann. to be paid to B. and that ſhe 
maintain C. at 4.'s Houſe at D. C. won't live there, B. ſhall 
have the Annuity: | 62. % 4 
A. deviſes an Annuity in Truſt for his Wings our of Lands 
in Ireland. A. his Wife and Truſtees reſiding in England, An- 
nuity ſhall be paid there, and the Eſtate bear the Charge of the 
return. ; p- 62. 4 


. A. deviſes an Annuity out of his 2 [ Eſtate; it Ex:cutor 
53 W ee miſdehaves, 


= 


An inſufiicient Anſwer no Anſwer, p. 69 


110 J 


miſbehaves, Equity will order Part of tis Eſtate to be ſet aſide 
to ſecure the Annuity. | p. 63. c. 5 
A. deviſes that his Executors ſhall ſell his Lands and purchaſe an 
' Annuity for I. S. and dies, then I. S. dies, his Adminiſtrator 
ſhall coinpel a Sale, and have the Money as perſonal Eftate and 
Renrs till Sale. e 
A. purchaſes an Eſtate charged with an Annuity, A. having no- 
* tice, ſhall pay the Annuity and Arrears though Grant not re- 


giſtered. 5 | a 1 7 
A. deviſes 1001. per Ann. to B. and C. his Wife for their Lives, 
60l. whereof to be paid to C. for herſelf and Daughter, and 
401. to B. B. dies, C. ſhall Have the 1000. per Ann. p. 64. e. 9 
A. charges reſidue of his perſonal Eſtate with 4ol. per Ann. pay- 
able quarterly, Executor to bring before the Maſter ſufficient 
to preſerve this Annuity. 5-5 tÞ. Oh. & 30. 
| 3 


Anſwers, Pleas, and Demutrers. 


1. Bill againſt 4. as Auditor of the Dutchy, he is not obliged to 
anſwer. Ss ee 7 


Where a Wife may anſwer ſeparately. 66. c. 2 


Where one Defendant's Anſwer may be read againſt the other, et 


: eco nt. | | Sac 8 7 : 5 67. c. 
67. c 


One Deſendant ſhall not be prejudiced by another 2 
Admiſſion. 8 1 


| | p- 67. . 
A Defendant muſt anſwer the Charge in the Bill, but not a Wet 
tion tha may ſubject him to a Penal p. 67. e. 3 


2. 2 o Outlawry and Privilege of Oxford put in without 


5 p. 67. c. 1 (B) 

A Quaker allowed to anſwer without Oath or Affirmation, Bill 
appearing fr:wolous. VF _ . 67. c. 2 

3. In what Cafe Defendant muſt traverſe or deny the Fad. 8 
| | C. 1 

No occaſion for the general Traverſe at the end of a full „ 

1 1 Cs *” {OLE 3 

A Corporation egate anſwer under their common Seal only 
and are not * 4 a Proſecution for Perjury. p. 68. c. 3. p. 


78. c. 8 


Bur their Clerk ſhall anſwer on Oath to be ſettled by a Maſter. 


| p. 68. note to c. 
4. Anſwer or Bill containing ſcandalous Matters may be expunged, 
and the Party to pay Coſts, but Q. if this can be done at the 
Hearing. N p. 68. c. 1 


Anſwer reported not ſcandalous or impertinent. If Plaintiff excepts 


he muſt ſhew in what Line, &c. it is ſo. Soof an Anſwer 


reported ſufficient. ; . 68. c. 2, 
Bill or Fra reported ſcandalous, after Scandal : 2 


| . expunged, no 
excepting to report. 


G8. e. 

After Anſwer the Bill can't be referred for Scandal. K 69. e. ; 

After Anſwer referred for inſufficiency may after be referred for 
Scandal, tho' not for Impertinence- es 


0 N 


E364 J 


Bill by a Judgment Creditor to be relieved againſt a Mortgage, 

what Notice Mortgagee muſt deny. | FP. 69. c. 8 

Plea in Equity what, and when a Plea is proper. <p 69. Note at 
70. e. 3 

Account ſtated on a good Plea, if agreement to rechity Miſtakes 

not concluſive. p. 69. c. 1 


Plea of a Purchaſer muſt ſet forth the prone CIs. 
p. G9. c. 2 p. 70. c. 3 

4 having a Title at Law, brings his Bill againſt B. to diſcover 
Writings, B. pleads himſelf a Purchaſer tor 100/. without No- 
tice, plea ta oyer-ruled. Secus, if A. had only a Title in Equity. 


p. 70. e. 4 
Mr. Attorney exhibits an Information, Outlawry in Relator a 
good Plea. . 
A Replication admits the Plea to he good. p. 70. c. 6 
lea upon Stat. againſt * over · ruled, but as to . Words 
legal Intereſt. e 
here a Plea was over- ruled for want of it. p. 70. c. 8 


In pleading Statute of Frauds, neceſſary to ſay, Agreement was 
nat reduced into writin p. 70. e. 9 


Fraud ſuggeſted and not 3 plea of a Decree and Report con- 
_ firmed, over-ruled. P- 71.c. 10 


6. In what Caſes the Statute of Limitations is no good Plea, et 
ecomp, p. 71. e. 11. p. 73. e. 24. P. 74. e. 48, 29, 30. P. 76. 


c. 4t 
This statut may be inſiſted upon by Anſwer, and ſame Benefit 


at the hearing as if pleaded. 7.615 - 
Plex of a Decree in Scaccaris over-ruled, = JL 
But ſee in what Caſe plea of a farmer Decree was allowed. p. 72. 


. 1 
A releaſe ſubſequent 1 to a Decree pleaded and allowed. p. 71. c. 


14 
Plea in bar allowed, Plainif may reply to the Truth of it, put 
Deſendant on proof, and except to the Anſwer. p. 72. C. 15 
A Purchaſe under an Outlawry pleaded to a Bill ta be relieved 

a againſta, udgment in Ejectment, and allowed. p. 72. c. 16 
Plex of à Purchaſe 8 becauſe Defendant did not anſwer 
os as to a Mortga 74.0, 27 
No Bill of Diſcovery to ba © "VE on penal Statutes withour 
waving Penalty, * the Advantage of pleading 3 Matters 
ſieems Fred by Partners in clandeſtine Trade. 72. c. 19 
Plaintiff's diſcharge of an Execution againſt Teſtator ff ao by 
an Executrix, allowed. p- 72. c. 20 
Non reſidence pleaded i in Bar to a Bill for Tithes, and allowed. 
p. 73- e. 21 

Plea to Plaintiff's Title good, as to relief and diſcovery. p. 73. Ce 

21, 22, 2 
Bil ſor a Performance of à Promiſe, Statute of Frauds and L. 
mitations pleaded and allowed. p. 73 e. 244 
A ſtated Account pleaded in Bar and allowed. p.7 74+ c. 25 
A. in his Plea of a Purchaſe omits to deny notice, if Plaintiff re- 
_ plies and A. proves his 1 Bill will be * 
ors, 


0-083 
 Caſty, for Plaintiff ſhould have ſet down Plea far Argus, 
P- 74. e 
Profits of a Lunatich's Eſtate ordered for his Maintenance, 


c. his 
Adminiſtrator brings a Bill ſor an Account, Order * in 


bar and allowed. 22 
* to 2p. whole Bill on arguing, ro ſtand for an Anſwer, * 
$- ©. 31 


7. What in a Plea of Purchaſe is ſufficient denial of . p-. 785 
Co 32 

4. pleaded, but died before arguing, his Reprefentative to plead 

de novo. p. 75- e. 99 55 

Plea of a Releaſe in Bar to a Bill to have a Share of 30000. to 

- raiſed by a truſt Term for Daughters Portions, to ſtand for an 

= P+ 75. c. 34 
Plea to an Award over-ryled, it covering too much. p. 75. e- 3 
Benefit of a Plea, ſaved to the hearing. 76 e. 3 

What in pleading of a Purchaſe or * muſt N 

e. 37 

No Motion fo an InjuoQin ell Pleaargued. . 8 : 


er not ro gears Plea. 
Where a Broker employed by may Plead or , 


Demurrer what. p. 77. Note 4 5 
May demur to a Bill to e p- 77. c. 1 5 
Demurrer to a Bill by Mortgagee's Heir to redeem, becauſe Ex- 
ecutor not made a Party, and allowed. p. 77+ c. 2 
Demurrer fox want of an Executor or Adminiſtrator being a 
Party and allowed. 5 77, 6, 3 
A. charged with being a Papift may demur. 277. Co. 4 
Demurrer allowed to a Bill to ſet forth the Value of Land and 
what paid for Taxes. p- 77. e. 
Demurrer to a Bill in the Dutchy, for Lands, becauſe not averre, 
that they were within the Dutchy: p- 77-c.6 


Demurrer to the whole Bill allowed, Bill i is out of Court, p. 78 


8.7 

An Officer of the Eaſt India Company demurs to a Bill for diſco- 
very of Orders of the Company, Te. but over · ruled. p. 78. 

c 8 


If Defendant demurs at the Bar ore tenus, he cannot have Colts, 
| Wh er Executors or reſiduary Le dee: may demur to woe 10 
Bill nn Church Aﬀſeſſneuts 22 demurred to and allowed. 
4. nude a Party, not : charged to cleim any Intereſt, 2 
Dr to a Bill to recover on a Statute Bond, aue * FR 78 
Defendant ſubject to a Penalty may demur to Bill. Pe 79. 4 15 
Que Cauſe of Demurrer good, the other ill, Demurrer ojer-ruled, * 
Replication admits Plea good. | ey 2 1 


1 13 J 


here Anſwer over- rules Plea, p. 79. c. 3. p. 80. c. 6 
Leave to plead, anſwer and demur, but not to demur alone, De- 
fendant demurs and anſwers, only by denying N 
Nc. this a Demurrer. 

On Time given to anſwer, may plead, but not 2 1 40 
Where may anſwer ar te Part, and demur as to Relief. p- 80. c. png 
Account ſtated and releaſe pleaded to a Bill to ſet an Award 
end to have an Account, Plea held ba. pe. 80. c. 8 
Demurrer to Part of the Bill, and an inſufficient Anſwer to Reſi- 


we yet cannot except till Demurrer argued. Seems of n Plex, 


P-. 81. c. 9 
Appeals. 


Appeal in the Houſe of Lords to he weib- vii \ five Years 
after Decree. 81 Margin. 
Qlf an Appeal from Lard Mayor's Court lies in Chancery, as it 
does from the Grand Seffions in Wales, but it will not @ ſeac- 
cario. p- 81. c. 2 
Upon an A from the Rolls to Lord Chanceller, is, fue th ts 
"Houſe of dr, no new Matter to be inſiſted on. p. 81. c. 1 
ſed vide p. 81, g. 4 


Arge lies froma Pecree in the Iſſe of Man to the King in Coun- 


81. c. 
— . 
p. 82. c. 6 

vile Rehearings, p- 490. 
| Apportionment. 
mas. _ nog 


Fide Contribution and Average, p. 223. 
Kent, p. 704. 
Pie Agreements, Articles, &c. p. 15. 
Settlement, p. 714. 


Aſſignment. 


Aſſignment of a choſe en Aion, where not protected. p. 85. c. 1 
On | Aſſignment 


[ 14 ] 


Aſſignment of a Term by a Widow (before her ſecand Marriage) 
in Truft for herſelf and Child good, but a Power reſerved ta 
diſpoſe of the Remainder of the Term after their _—_ is 
void 3 | | p. 85 c. 2 
Driver of « Bill of Exchange given without Conſideration not 
- relieved againſt a third Perſon Aſſignee for an honeſt Debt. 


Wo p- 85. c. 3 
Remainder of a Term is an able Intereſt. . 5 80. c. 4 
A. being drawn in to cot vey awiy his Eſtate, deviſes all his Lands 


to be ſold for payment of Debts, his Creditors may ſex aſide 
this Deed. | F 
of. a perſonal Contract chargeable with Covenancs in ori- 
ginal Contracts, like Aſſignee of p. 86. c. 6 
A. receives Money due on a Bond, and then aſſigns it te B. tor a 
valuable Conſideration as wn/atisfied B. has no Notice of Pay- 
ment, yet cannot ſer Bond up. 7 p. 57. e. 7 
A Guardianſhip nor aſſignable. P. 87.c.8 
Where a Truſt is devi/eable and. afignable in . p. 87. e. 
Aſighment of an Iutereſt in a Leaſe fer aſide for Fraud. p. 88. 
| | V e. 10 

A. bound to pay J. 1ool. within a Year afrer his Death gives a 
Note that it ſhould be paid gut of ſuch Arteats of Nent as 
mould he due at his Death, this Agreement void. p. 88, c. 11 
Future contingent Intereſts not aſſignable at Law or in Equity. 
8 Wa p. 88. Natę to c. 11. ſed vide p. 89. c. 12 
A Foſſibility or contingent lutereſt is affignabſe in Equity, and ſo 
is a che en Aion, though not at Law. p. 88. Note to c. 11 

5 p. 89. c. 12, 13, 14, 16. p. 90. c. 17, 18 
A Poflibility may be releaſed at Laar. p - 90. c. 18 
A choſe en Ain does not reſt abſolutely in Baron by Marriage, he 

muſt reduce it into Poſſeſſion, during Wile's life. p. 89. c. 15 


Award. 


1. Where the Method preſcribed by the 9 V. 3. c. 15. is not 
|» Eqs Q. If the Court can proceed to examine the Award, 
r f 91. c. 1 


When and what Objections to an Award Cur will allow. p. 92 
Os "IR 


An hard Award not ſet aſide if Notice. PR, TY 
Bill for an Account and to impeach an Award, Party to Account, 
Oc. pleads the Award, and Arbitrators as to a. Diſcayery of 
Particulars, anttto any Relief againſt them, - pleads che Sub- 
miſſion, and that it was made an Order of Court; firſt Plea 
allowed, ſecond over- ruled. 3 p. 92. c. 4 
Of Time allowed for complaining againſt au Award. p. 92. c. 4 
93. e. 

Aſter Award made, too late to confirm Submiſſion. . — C. : 
Where an Award held ill, the requeſt of the Party ſubmitting not 
being complied with. I, "PIE; 


Party 


1 


party to an Award made on Submiſſion in Court, dies before 
Money paid, no Sci. Fu. can iſſue to enforce Payment. p, 93 
c. 6 


Arbitrators direct an Application to Parliament to confirm Award, 
Award not binding without an AQ. 93. C. 7 
Mutual releaſes to be given to the Day of the Date of the Award, 
good. p. 93. Note to c. 7 


nz 
** 2 8 a — 
1 . 4 


SS " 

„ . = n 
. . . T n _ 
. 


Bankrupts. 


1. A N Adventurer in the Eaſt India 


Guinea Company 


'S or Royal Fiſhing Trade not liable (on Account thereof) to a 
— Commiſſion. 5 


95. c. 1 
NN Goods, when of Age he cannot 4 in 
t . | 95. c. 2 

No Member of the Bank of England, South Sea 3 
Exchange or London Aſſurances, or Perſons circulating Exche- 
quer Bills, liable to be a Bankrupt in reſpeQto their Stock, Wc. 


| | ” | 95. c. 3, 4, 5, 6 

A Promiſory Note is aſſigned, Proof to be * : Bankruptcy at 
the Time of Aſſignment. 55 p. 95. c. 7 
A Creditor by Note, Ac. payable at a future Day may ſue out a 
Commiſſion, yer Debtor denying himſelf to ſuch a Creditor no 
Act of Bankruptcy. E C 
. being arreſted declared he would, and does go to Priton to force 
his Creditors to a Compoſition, this an Act of Bankruptcy. 80 
if he procures himſelf to be arreſted upon a ſham Debt. p. 


A Creditor for 103. upon two Notes, one Note for 5 3. Park 
thereof not due before Statute 5 Geo. 2. ſues out a Commiſſion, 
this Irregular. So is a Commiſſion taken out by a Bond Cre- 
ditor before Day of Payment. p. 96. c. 1, 2 


But the Law is altered in both Points by ſaid Statute. p. 96 


| | Note to c. 8, 2 
Commiſſion ſuperſeded, but not being taken out malicioufly or 
fraudulently, Bond not aſſigned. i p. 96. c. 1 
Indorſee of a Bankrupt's Note at an under Value may ſue out a 
Commiſſion for the full Sum, ſecus, of the Aſſignee of a Bond, 
or where indorſement of the Note is ſubſequent to the Bank- 


rup*cy. Ps 97. C. 3 
Whether an AQ of Bankruptcy may be purged by 1 of Time. 


e p. 97. e. 4 
What is a dealing under a Commiſſion.” pi. 97. c. 6 
3. Upon what Terms Matters of Ships are to deliver Goods be- 
longing to a Bankrupt. 5 . p. 98. c. 1 
Commiſſioners their Power as to cxamining Hanes Wife. 
p. 98. c. 2, 3 
May examine Bankrupt. pP. 98. c. 4 


And 


1 16 1 
And commit him on reſuſing. | p. 98. c. 8 
Commiſſioners to take an Oarh. p. 98. c. 5 
And if they take above 20s. a-piece uncapable to Act. p. 98. c. 7 
4. A Deed made by a Mother for ſecuring juſt Debts due to her 
Children, two Months before her bankruptcy, eſtabliſhed. 

| e 1 . 

gn. p. 100 


E 2 
Aſſignment by Commiſſioners ſuperſedes any private Agreement, 
intent of ſuch Aſſignment. p. 150. c. 3. and 


2 
O 


What Aſſignees can take, and what Commiſſioners can 


ote ( 
Aſſignees not in a better Condition than Bankrupt, and bound by 
his Acts. pl. 100, Note (509 p. 100. c. 4. p. 101. c. 5, 8 
Petition that Adminiſtrator of a former Aſſignee might account, 
Sc. diſmiſſed, being proper tor a Bill. 101. e. 6 
Statute of Limitations pleadable r &c. p. 101. c. 7 
A Settlement decreed to be ſtrictly executed, and Reverſion in 
Tee to Aſſignees. To p. 101. c. 8 
Where Aſſignees may bring Trover. R p- 1043. c. 9 
Aſſi gnees retuſing to bring a Biil for Benefit of Bankrupr's Eftace, 
any Creditor may. ; ;. ©--,: Þ. Ja. $.. 10 
A Creditor neglecting to receive Dividend, has no .remedy but 
againſt Aſſignees. p. 103-c. 11. p. 106:c. 8. p. 118. c. 9 
5. Clerk to a Commiſſioner examined on Interrogatories and re- 


moved. . | r 
A. being both Clerk and Commiſſioner, removed. p. 103. c. 2 
Solicitors Bill to be ſett led by a maſter. pr. 103. c. 3 

Clerk may be diſcharged by Aſſignees. p. 103. c. 4 


6. B. and C. indebted to A. on bond. B. becomes a Bankrupt, 
A. ſues C. takes him in Execution, aud on payment of 241. 
diſcharges him. A. to come in as a creditor of B. for a Moiety 
of what remains. | „ On p. 104. e. 1 
Of Creditors on Bonds or Notes payable at a future Day. p. 104. 
„ . 3. . 105, 106. note-to.c.7 
A. contracts at an Eaſt India Sale for Goods to be paid for at a 
Future Day, before which A. is a Bankrupt, this not within 
Stat. 7 G. 1. c. 31. So of a Bond or Note to pay Money on a 
Contingency, before. the happening of which Osligor or 
Drawer becomes a Bankrupt, but if it happens before Eitate be 
fully diſtribured, ſuch Creditor to come in pro rata. p. 105. 
L | ” . . 7 
Where a Contingency may never happen, this not ſaid 
act. 1 5 5 3 N p. 106. e. 
So a Marriage Agreement, becauſe of the Impoſſibility of Rt 
a Value upon an Annuity, «<. _ . 107. c. 10 
Obligee on a bottomry Bond before any loſs may claim, and after 
prove his debt. „„ p-. 106, 114, c. 7 
7. Of allowing Intereſt to a Creditor. pi. 108. c. 1, z, 3 
8. A. articles to build, B. furniſhes Materials, A. aſſigns the Articles 
of B's Security. Before this A. was a Bankrupt, B. intitled to 
the Money advanced after he had a ſpecific Intereſt in the Ar- 
ricles, and to come in as a Creditor for the reſt. 108. c. 1 
A. gives a Judgment to B. afterwards articles to ſell Lands to 8 
| | an 


L291 


| did then becomes a Bankru Aﬀiignees to convey to C. on pay 
mend of purchaſe Money, . 1 in bro rara, he not JA 
, executed his Judgmem. 42 -Þ- 208. e. 2 
On a Diſtreſs for Rent 771: was a by the Conſtable who 
| became a Bankrupt, Tenast! Executor nn as a Cre- 


_diror. 109. c. 3 
In caſe of Bankruptcy al Creditors: upon . = pe 108. 
0. 2 

Unleſs where there bs # moreguye 16. e. 1 


An Attorney may retain * uk before the Bankrup ptcy 
till paid, the be yro HR pond bytes te Reg 
| __— no prove his on but Papers received ved after he can- 
3 {299 5: | e. 4 
$ of Le | eg. Commiſſions, and . in 

mmitſſions: F woe 1+ P. 110. c. a, 3, 4 f. 


renne. , 7 
10. Ade, Ce. for a Mortgage by one betore. his Bank- 
ruptcy,. held void. 112. c. 1 


Bankrup impower d to diſpoſe of Goods in Truſt another, 
the s (tho' in his Poſſeſſion): not liable 10 bankruptcy, 
nor ruft Stock, nor Lands deviſed to a Feme Sole for her 72 
bes Uſe, who marries, nor Goods deviſed to the ſeparate. 
ſe of the Wie. p. 113. e. 2. LA 114+ c. 3, 6 p. 115; e. 
| 9, 10 
A Feme Sole Mortgage i in Fee marries, Baron becomes a Bank- 
"_ and dies, Alſiguees intitled to Mortgage. Secus, if agreed 
ore Marriage that this ſhould u to the Wife: p.11 3. 
4 
A contingent Intereft or Tabu i in 4 Bankrope, a by 
_ Commiſſioners. © p- 114. c. 8 
A. neither in Debt nor 1 a Settlement on 
a Child, 4. becomes a Bankrupt, Settlement good. p- 115. 
„ 
A Bankrupt 4 Creditors are to be equally paid unleſs where there 
is a Mortgage, a Creditor by Star: &conot executed before the 
Bankruptcy, ſhall only come in pro rata. p. 116. c, 1 
4. draws a Bill payable to B. on C. in Holland for 100l. C. a- 
cepts it. A. and C. become Bankrupts, and B. receives 40l. 
under C.'s Commiſſion, B. to come in as a Creditor for 000. 
out of A. “s Effects, and if the 40l. was paid out of C.'s own 
5 Effecde, then C.'s Eſtate is Creditor for this 40l. but if: out of 
A.'s Fear in C.'s Hands, then 40l: of the 100l. ee off. 
p. 116. C a, 3 
4 2 a Promiſſory Note for 200); payable to B. or Order, 
indorſes it to C. who indorſes it ro D, A. B. and C. be- 
come Bankrupts, D. receives 58. in the Pound under As 
Commiſſion, D. to come in for 150l. only out of B's Effects. 
and if D: paid Contribution Money for more than 150l. it thall 
be returned. p. 116. c. 4 


H. and D. gave a Bond to M. fbr 20l. Me aſſigns the Bond to 
K. H. died inſolvent, and D'-left a real Eſtate which came to 
4 —_ ſold Part and after _ a Bankrupt, prayed thar 

oT. 


the 


4461 


the Lands unfold might be liable to D's Bond 8 
able to 4's &ther Credirors 3 4 Mill to be brought an ruft. 
eee Aſſignees Hands. p. Wn 


| 4. 4 B05 „Mortgages to paid Print 1 Intereſt and Cott? 
to be ſett od by — b Sale rhe Lands, and if not 
futficienc then to con in a8 a tor for the reſt. hy 


| Sea. 30. 2. 6. 30% 33, 37 e Divide 
119, 118 
13. A prevended Sale of hands N. ſhortly before ' k's Bank- 


A Mirage man conveys the equity of Redemption of thy Tine 
after an AR of = 7, bu fre Commiſion, this tl 
not defeat Aſſignees, but ty will not take an vanta 
from a valuable Purchaſer wit/nt Notice, a Commiſſion Noe 
is Notice of the Bankruptcy N 119. c. 2. p. 682. c. 3 
Marriage Articles ſet aſide in Creditors, p. 119. e. * 
14 A Crediror his debt and is an Aſſignee, if Bankrupt 
has ho Eftare be may take him in Execution if he wilt wave 
his Benefic onder his Commiſſion, no Election if no Effects. 


121 c. 1 


befor his bankru aſſigned Part of his his Eſtate 
to particu ar Creditors, and he d good. p. 100. e. 1. b. on 


15. Marhal Credit between A. and B. A. Poems u has üg, 
the balance on! liable, p. 142. c. 1 
J. S. had 5oool. Stock in the Hudſon's Bay Company, and was 
_ " indebted to them in 800. I. $. becomes a Bankrupr, they 
may retain the 8ool. out of the Dividends due to J. S.'s Eftate 
ſubſequent to the bankruptcy fe. 122.C. 2 
16. Bankrupt arreſted, in w i Caſe diſcharged. p- 123. e. 1 
17. Concerning the Bankrupe's Cerrificate, and the Allowance 
thereof, and his Diſcharge. p. 124 to 128 
18. A Bond Creditor before che Day of Payment till Starute 9 
Geo. 1. c. 31, and 5 Geo. 2. c. 30. could not take out a Com- 
miſſion. ' p. 128, c. x 
No Proceedings being on a Commilſn for three Months after it 
 Hlued, it was ſuperſeded. So where no Proceedings for ſix 
Months. p. 128. c. 2, 3 
Debt due to the Wife as Adminiſtratrix, Huſband alone cannot 
make Oath of this as a Deke due b in order for a Com- 
miſſion. ? = * 


Baron wy Feme. 


1. Baron after Marriage p rchaſes a Term to himſelf and Wife, 

and the Survivor, and the Executors, &c. of ſuch Survivor, 
he mortgages the Tenn, the equity of Redemption is Aﬀers to 
Pay his p. 1% e. 2" 


What 


1 19 J 


What a 7 dif ſirion of a Term veſted in es in EY 
his ves P " 2 


2. Public Wy Wy a Fenie inten ling re marry, gad ; 1. 9 5 
3 : Fe Pp bo nies 1. 2 1310 „ 
8 


What ict of a Feme before Marriage amounts to ai) js. v 
pointment, and a Gift to ehe intended Huſtyme, p . 
3. Apreed on a Treaty of Marriage between B. and by % 2 
* e roocl, Legacy thould: go towards payment of A. be s, 
3 without C. aſſigned the remaining col. to Plain Ce 
re 20 r! to have Satisfaction ot their Debts out ot th 
eſidue to be pnt out for Cis Benefit. p. 132. - 
4. area by Baron and Feme recovers a Term Shieh the, Vs. 
enjoys, A. to paid his Coſts out of this Term, and to be 


f 


: examined upon Iuterrogatoriss, . P. 132. c. 2 
No agreement bf 1 Baron to teen with Wis 8 _ 15 
b. 3 


A. ſeized in Right of B.) M Wiſe of a Shore ie River 


Water, Fa both without Fine en It, . 
| Death pays Intereſt, this will not che len Mortgage. p- 13 

- F32T690? 5.16 es! | 

The . 155 ſole) had a Decree to hold till . 
Baron may diipoſe of his equitable Intereſt, 

2 a nent at Law, and Elegit 7 p- 133. 


aQts of the Fuge during the N mall vial 


„ p 
R not charybible with his Wife's Dehrg lier 3 . 
* ole nleſs [ndemrh . i ber Life-vime ; /ecus, if ſhe brought him a 
56. 1. (E) But ſee p. 1 4: & 3, 37 4, 5 
6. How fir = is debt with Femts Debts ps dur- 
1 35- "C4, * 3 
7 Aae und Peme tevy-n B- Ul ber Fro busse his bjads her 
*unfels Firte of Praud. ct IG, .-;, p- 136. c. 1 
5. 4. gires à Band to N. her intended Huſband thee alter Marriage 
_ 5 rotvey rk him in | Fee, they wary, 4. dies 
"fi aur We, arid then B. 7 - Evidence of the Agree- 
he; and 5s Heir hall ran Cific Performance againſt 
eir. p. 136. c. 1 
at Right ſhall ſerviewty "Amp ar Feme, and where the 
” Survivor Wall be charged or benefited. p. 137. c. 1, z, 3. p- 
"138.6 47 5. 7. 8. 6 PERS 24 55 
| c. 16, 1 
10. Where the Huſband may be Plaintif again ky Wife. p- 
144. c. 1 
Feine Covert may ſue her 'Hufband by Prockein Amy, and may 
a charge him, but a bill cannot n. without her Conſent. 
| p- 144. C. 2, 
Huſband wor compellable to procure his Wife to levy 2 Fe. F. 


Rez larly a Wife cannot put ia a ſeparate Anſwer without if Order: 

E if it be a fair one, Ce. Cue” will not. ot her requeſt ſet = 
p. 145+ c. 5, 6 

0 2 11. Baron 


—nn 
. ͤↄ6ulT Y — 
* 


Wife aſler Baron's au non.adminted to recover A 


Wife" bad u ſeparate: Mfintenance, Baron 
Where the Wiſe Paraphernalik al thier r 


{[ 20 1] 


11. Baron to , make a ſuitable proyiſiqn for his Wife, when he * 
a . . 146 Cc. bs 2, 4. p. 147. c. 5 5, 6 
junction granted to itſþand's roceedings in the 
Tad Court for a Legacy gwen: to the Wife, LEE that = 
cannot obli lige him tg make ar e Settlement on her. 


12. Feme under a Power limits Money to Baron aſter her Pe 
he dies firft, his R tive ſhall take it. 
What 2 de a Feme's n ene. p. 347. e. 4 p . 


e. 2 
| Whether a Deviſe of = perſanal Eſtate to a be Gent ta 
er ſeparate Uſe, withour naming. Tryſtess,. be good to bar 


Baron. 
Covenant that the Wiſe ſhall diſpbſe- of her perſona Fate £4 


, not extend to what ſhall: Wap bs her. on 


1221 455 166 ſeen, 6 f 3 


ſanie page 


Baron ak Ts 22 Conſent, he "not gee to allo her 2 


+ Maintenance, if he offery: to take her home, and ſhe refuſes, 
\ but ſhe allowed — rer Pius 1%. bought by: or given. to her 
duting ſeparaion. 0 Hite ein: n . £60. b. 7 

Equity will wy Articles for a ſeparate Maintenance: into Exe- 


cution: of © 237900 5 '& & 1 
Baron makes ſeparate Proviſion er Pere. nef of ble eden Del bes. 1 


1er * nn bie ein eme ß 


1 95 bf hex 


ſeparate Eſtate. P. 1 Aru, 12 
Wife cannot have a fepdries Neperty in 2 Hing, with- 
Bit 4 Fruſtee. i ul Na 2.13. 0. 1 

Whete n Bontt de viſed toi Wite to her G 70 el Tie, held 

though 116 Truſtees] fl Lale e 

So of Lands 1d Fee. p. 15 C.: 18 
Feine Covert having ow: Je; e gives 
| a Band „Bond A tb not barred . h FL Ae lM 


4 X21) 195 Fo: 801 3 Dobasznai 10 15 then Das 15 
Bez 5 aim ionbly iogethen, he wee x, AT 
-Eftars;* her'Confent ſuppoled® ; 25 18 U. 185K 
Fate late: In ang 825 


15 


Et econt Fe Pansd 26 be: tet of | r 155, 61.3, 2 | 


- Hinds, ſubject to her funeral Charge 


7 $: Concerning! the Wife's Pin- Money. p. 25 8. & ds K P, . 19h © 
14. In what Ciſes A Win made by a Feme Covert Ab dh. 


157. c, 1, 2, 3, 4 


A Wajian s Marriage 1s gievockbh of her Wiu, 185 1. 7. 0. 4. 5 


135 ' Divorce a Menſa & Turm continued, duri overture, 
Equity won't t aſſiſt the Wife in recovering her — nor de- 
eres Hex à diſtributive ſhare. of Baron's perſons, birne and 
Spiritual Court will not grant her Admini _ ;Þ. 157. C. 1 

een poſſeſſed of 'a Term in Right of his Wife, be .civorced 


. a Toru, and — to ſell the. 1 anion 


er pt . pP · Biroce 


[ 21 } 
Divorce. 2 Menſa et Thoro, Baron and Feme live ſeparare, Feme 
bay « Chi, hin « Bake, | p. 158. c. 3 
| Bills, 


Ses Amendment 


Evidence, 


1. Al examinable and determined at Law, Equity may zire 
relief if examinable alſo in Equity. p. 159. c. 1. Secus, if it 
be a Matter purely determin: at Law. p. 160. c. 4, 6. p. 
161. c. 11 

Bin does 1 not. lie to ſettle Pina of a Quit-Rent. p. 160. c. 3 


Bill to diſcoyer Conſideration of a Note, ſuggeſting that it was 


Ot - given ex turpi cauſe, to ſmother a Felony, c. diſmiſſed, De- 


- 


6 p. 160. C. 
| dvr Bill to compel performance of a Bargain for Corn. p. 160, 


Nor to com A. transfer of S. S. F. nor York-Buildings Stock. 
7 | p. 160. c. 7. Vide p. 18. c. 8. p. 161. e. 8 


Where: a Papiſt is diſable by Statute 41 & 12 Will. 3. to bring a 


Bill. p. 161. c. 9 
Bill td be reljeyed againſt a: Verdict i in Eamon for. not repair- 


p. 161. e. 10 


Bil 12 not to compel Truſtees to enter to reckons contingent 


Remainders, for their Title is at Law; but a Remainder Man 


"may bring a Bill to cape] Deeds, Ec. to be brought i 3 Court. 
p. 161. c. 11 

Bill lies to have a Trial for the bounds of a Manor. p. 161. c. 12 
Bill lies not for attending at Auctions as a Puff. p. 161. c. 13 


Bill lies to relieve againſt a Forfeiture for non-payment of Rent, 


aſter a recavery in Ejectment. p. 161 6. 14 
In ſome Caſes Equity relieves after a Verdict at Law, and where 
Plaintiff 1 in Equity might have defended himfelf. p. 162. c. 15 


Sed vide Margin 
2:7 © Sea Bill lies not to redeem a Mortgage of Chambers in an 
p. 162. c. 16 


One Tenant of a ; Manor cannat bring a Bill to ak him in a 
_ cuſtomary Right common to other enants. p. 169. 8, 17. P. 


- 173; e. 4 


| Nor a fingle Copybolder to be relieved againſt an exceſſive Fine, 

bdaut ſeveral may to ſettle a general Fine. - . © Þ. 203. c..24 

Aſſignee under a 2 of Bankruptcy died, new Aſſignees 

may bring a Bill againſt his 2 for an r he * 
p. 162. c. 1 

Bill will not lie to recover back Land-Tax, which Tenant ought 

to have been allowed. | p. 162. OY 


ſwearing to ſufficient Confideration to "INS" the Note. 


" T_ 0 o 929 IE — _ 
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/ 


t! 


the Truſtees amen: 


Nor a 


Ls by Fire, p- n 
Equity will Grant a Commiſſion to aſcertain the bounds 
after the Right is eſtabliſhed at Law. p- 163. c. 21 
Bill lies not for a Satisfaction, where the thing ſounds in Damages; 
thoygh it does to confirm a Cuſtom. p. 103. e. 23 
Where a Bill les A . Award. 
P. 103. e. 24 

Bill lies not for the Lord of a Manor, « Temat bs bebd 


Down diſcharged of Right of 8. But for a Quit-Rent 
proper in ſome, and what Caſes. p. 4:4 c. 25. p. 164. c. 26 
1 ad the Performance of an Agreement . Money 

z ſerus, 
c. 27 
e. 283 


111 lies ſor an 1 | 
2 Creditor ſor Relief aguinit Executors. 
not to aſcertain the haunds IF « ener ts Bom: 1 — 
10 2 a ſi — Pert wee. Ui Tub bur Er 12 1. _ 
e ahli rial at 
e N a Manor, or where wry rp 


im the — Right | oy ap e. ge 
12 Lmuſt be ge all the Obligors in Boyd. p. 1 
7 to e Heir, and Executor or Adminiftrator 8 "the 


egy P. 165. c. 3 


1115 againit ons Executor e ol bis Receipes, * 3 55 
1 K wok 
ry to affect real Aﬀſers 3 in Device 2 Hands, Devilbt's He 2 
bes Party. p. 5. —"W 
A Con que, Truft muſt i in all Cafes be a Panty, but ge 8 


need nat 
* Erecuters of A Leſſee, though he died blaze bah * 
| Parties = 
4. ropoſes to raiſe a Bank, Scheme fails, anti 88035 be 
Falte, 


bring a Bill a 4 05 of the Subſcribers (0 hear their 
Propertion of the L 75 a 5 not be Pater, [9 20 ©. 
Where 2 Nader 8 6 


det be Party. 
\nd where he muſt. op. 5 
4 Bill avs proper P Fe, gow. may | Kiſs is 2 pts 9 

5 or give leave to amend on Pa yment o Coſts. 

4 baving ontlawed B. brings a 1 againft him and his Truſtee, 
to ſubjeft an Annuity te 4. ; Debt ; Attorney. General muſt 
be a Farty, and 4. muſt get a Graht from the Crown of B.'s 

Intereſt, & ing forfeited hy the Out law 167. e. 10 

Bill in behalf af a Charity, for Arrears of a ke Kent | oo 

out of Lands, Tertenants need not be Parties. - * p. 16. c. 11 

They only are Parties againſt. whom Proceſs is prayed. p. 167 


c. 12 
Where the Attorney General in Caſe of a Charity muſt be a 
Party, et econt. 162. e. 15 and Margin 


An Executor in Truſt outlawed need not be a Party. p. 167. c. 14 
Bill for a ſurrender of a ybeld Eſtate for Lives, p. i muſt be 
a VER Secus, if Copy 01d of Inheritance, p. 165. 7 15 
. 4 art 


= 7 


1801 


Part of the Proprietors of an Undertaking, may bring a Bill 
er fu of the Members for an Account without making of 
arries. . 186, c. 1 
Cannot ſue as a Creditor one one without the order, nor 
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Attorney General to be a Party. p 168. c. 18. Vide ante 37 
9 io 


A. and B. jointly and ſeveralhy, B.'s Executors may be ſued 
without making A. a Party, | p. i68.c. 19 
A Power and no Haus being deviſed to Executors, they need not 


be Parties. p- 168. e. 20 


. leaves a perſonal Eſtate in Truft for B. her Baſtard, who dies 


inteſtate without Wife or Iſſue, on a Bill againſt C. for B.'s Por- 


tion, the Attorney General and B.'s Adminiſtrator need not be 
Parties | | . 168. c. 2c 
Lands deviſed to pay Debts, Creditors bring a Bill to compel a 


Sale, Heir to be a Party. Secus, of a Truſt created by Y 


| | . Þ- 169-c. 22 
to B. who mortgages to C. C. brings a Bill to 


' forecloſe, B. or his Repreſentative to be a Party. p. 169. e. 


| 44. Videpoftea5t 
A. covenants for himſelf and his Heirs that a jointure Houſe 


mould remain; to Uſes, &c. Bill for Performance; 4s Heir 


and Executor to be Parties. But in a Bill to forecloſe, the 
Heir only. P. 169. c.-25. and Notes 


Though B. who has a Right to Adminiſtration be a Party, yet not 


ſufficient without Adminiſtration taken out. p. 170. e. 26 

| „ Margin cont 
Bill to eſtabliſh a general Modus, all the Land owners muſt be 
Parties. Secus, for Tithes in kind. . 170. c. 27 


P 
Bill for Relief, all neceſſary to the Relief to be Parties. Secas, 


where for a D:ſcovery only. . 170. c. 28 
Where the Wife and Children claiming under a Settlement, muſt 
be Parties on a Bill ro compleat a Purchaſe, p. 170. c. 29 


es gator to make Perſons Parties merely to litigate their own 


itle. p. 170, Note to c. 29 
But againſt the Treaſurer under the Commiſſion relating to the 
building- the 50 new Churches, the Commiſſioners muſt be 
Parties. 5 pe- 170. e. 30 


= No Bill of Diſcovery on penal Statutes without waving Penalty, 


yet pleading it ſeems waved by Partners in clandeſtine Trade. 


1 p. 171. c. 1 
Diſtinction upon the Rule, that a Diſcovery ſhould draw with it 
Relief. FR . 171. Note toc. 1 


Bill for Diſcovery of perſonal Eftate of one Part-Owner of a 
Ship deceaſed, and Relief againſt his Executor and ſurviving 


Part-Owners, retained. | e 


Bill lies not to diſcover criminal Acts. p-. 377. e. 4 
Not to ſubject Defendant to a Forfeiture or Penalty. p. 378. e. 


9, 10. p. 379. e. 12 


No Diſcovery without Title verified at Law. P. 577.c.2 


Heir to diſcover Deeds, &c. | P+ 377. EE 
| | | | | 1 


. . 168. c. 1 
A. ourlaws 1. Bill againit C. to diſcoyer Goods of F. | 


L 24 J 


Binn nes to diſcover by what Means a latter Will was obtained, 
though former od) | p. 377, e. 
Bill 1 if Deſendant anſwers, he muſt 122 the 
Chharge, though nnn | 
2 | 378. e. 
No Bill of Diſcovery in Aid of the eecleſiaſtical Jurtidietion. 
* Tongs BEOS Hoke „, 379. 6. 11 
Tenant by Elegit not intitled to Diſcovery and Relief tor Goods 
' ſecreted to prevent being taken in Execution, but may bring a 

Bill for Diſcovery 1 actually 

ſeized. : s P- 380. Cc, 14 
6. Bill of Peace, where it lies, et ccont . p. 171. c. 1, a, 4. p. 
Ra, ME nes I 7A. ES. 8. P- 243. C. 11. p · 522. C. 1 
The Nature and End of this Bill. . p. 172. e. 4 
Bill to eſtabliſh a Cuſtom muſt be founded on a Trial at Law, but 
if founded on expreſs Grant of a Toll is a Bill of Peace. p. 

„ 9 © 

7. Of Proceedings on an amended or ſupplemental Bill. = * 
| ö 5 | . C0,23 
Matters ariſing after filing a Bill, may be charged, either by ſup- 
plemental or amended Bill. p. 172. c. 3 
Supplemental Bill after Publication z irregular to examine Wit- 
neſſes, Ac. If no proof of new Matter, Bill to be diſmiſſed. 


DS Eg OE 5 pP. 172. c. 4 

May bring ſupplemental Bill before Decree ſigned, c. and lodge 
Petition in Nature of a Bill of Review. Pi. 173. c. 5 

8. Ot bringing a Bill of Interpſeader. p. 173. e. 1, 2 


9. What athdavit muſt be annexed to a Bill of Review. p. 173 
„ ei p. 176. C. 16, 17, 18, p.177.c. 19 


2 p. 178. c. 4 
The. Coſts deereed muſt be firſt paid. p. 175. c. 13 
Where a Bill of Review lies. p. 174. c. 6 


Where this Bill lies not. p. 173. c. 1. p. 174. c. 3. p. 175. c. 7 
This Bill cannot be filed 1 leave, * to . - a | 
for Error apparent. 2 
Forgetfulneſs or 8 of Parties under no Incapacity, no 
foundation for this Bill. ; 176. ce 14 
On this Bill no re- examination of the Decree, after ſigned and in- 


rolled. RP ed 
Where Decree is reverſed by Bill of Review, no Coſts allowed. 
. : P- 174. C. 5 


On Bill of Review things to be performed according to former 
Deecree, that do not extinguitk the Right, p. 175. e. i 10. p. 
ff 8585 176. c. 17 
After long Acquieſeence, Cur will not reverſe Decree, but upon 

, apparent Errors. | p- 185 C. 
What Matters ſhall not be drawn into Examination upon this Bilf 
to AE, 9.6. Margin to c. 14 
Fifty Pounds muſt be depoſited to anſwer Caits on filing a Bill of 
Review. p. 175. e. 11. p. 176. c. 15 
No Objection to be made to this Bit that is not aſſigned for Er- 
ror. Objections to a Maſter's Report cannot be aſſigned, p. 
| : 8 85 175. c. 12. and 128 
10. 


L as ] > 


1d. Of original Bills after a Decree, , 1,2, 3 
Aſter Decree inrolled no Relief by __ nal Bi nee 
mut be brought. p. 178. e. 4 

11. Bills i in what Caſes taken / _ | 5 I 78. c. i, 2, 3 
Method of Ng Bills 57 pro confeſ 1 confonitne to 1 3 


* in giving udgment, Sc. 112 1g c. 5 
What "Affidavit. is neceſſary, on Statue 5 Cn. 2. 6 25 Fr. p- 
5 179. e. 6 


fa, Bill of Revivor | muſt purſue brit Bill, 18 ile w. revive. 
p. 2. c. 


part of the Matters decreed being omitted in n cree, Bill of 
Revivor may be brought. 2580 S p. 180. e. 1 
Bill of 'Revivor by Aſſignees of a Binkfupt- . 180. cl 2 


| Lies got ſingly for Coſts, t in an Account * Party may re- 
vive. s * P 180. C, z. and Margi in 


[For more of Revivor, fee Abatement and Revive, p. 2. Cc. alſo 


. 72. 'c: 18. 
13. Bill to perpetuate Evidence lies beſore Triad, « on Aﬀidavit 90 
| Wine ave infirm, Ce p. 159. c. 2. p. 1 80. c. 1 
So if one in le Non of a Fiſhery, though not verified at Law. 
n it not in poſſeſſion. p. 181. 1. Cc. 2. ee 


„** k * 
922 4 4 — 3 — «4 N 


Vile Evidence, p. 417. 
Books and Authors, Fide Janis; p. 522. 


c. 2. p. 523 c. 5. R ec 6977 8.1. 


Den. 


7 


Bonds or OR igations, 


/ 


1 Band dien o 


> — T_T ER 


«fer fide, -Þ. 1 


Bond given to pay an Anni for « Lie, if done ſreely,. 3 5 
18a. e. 2 
Bond to pay Money c on 4.s ok withouz iſſue of his Body, good. 


So of a Covenant. N Js. 191 11171 7 X 1 11753060 * p. 4 $2 C. 3. 
poſtponed to 


Bond by Huſband ta Truſtees for. Wike's Rengfic, 
- fingle contrast Debts,, hit to be paid hefors Later. to P. * 
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A voluntary Bond goodiagaiat pa. Elana Wache. if 
;, no Crediter. d get wy 2482. C. 5 


Bond given by A. to his fond Wit, th the fel, being 4 my poſt- 


poned a ſingle contract Debt. 4 p. 152, c. 6 
Bond given to a kept Miſtreſs for ber Maintenance and Prox iſiqn of 
Obligor's Child, how to be -j p. 182. c. 7 
2. No et on 4 Bond of / Re sos, unleſs Patron makes ill 
Vie pf ei... 264.5 61 dat) Be 835 c. 1 
3. Boud on a criminal Converſation, made under terror ren dureſs, 


+= affirmed when at Liberty, : good. S omi. c. 2 


+ 3 againſt his own Band. 202) we Po 184. c. 1 
Vo L. II. 9 Relief 


- 
r . Soo oe Dons RITES  S 
- — — —— — - 
— _ — 
— 
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t 26 1 
Relief againſt. a Bond for Money won at Cards, * 
184. e. 2 


inſt his Father's Bond. 
— Ent © to be bound with her, po * 


A Son Ne 
4. dra by Fn 


z ba 0 5 Tien 


Boyd bined 6 on — by n 4 0% 


fer alid: ing miſlaid Ob releaſe it.) Secus, if 
üttended e no Fand e or 4 Oblige Trift | p. 186, e. 8 
An only, Ul 2 x to ſtand as a * for Money laid out | 


| 186. c 
5054 to 2 "for procuring a Collector s Place «cant, 24 


Injuy ane ys 10 
2 f fokage Bond to be delivered u 328 
8 ee e be wee ml. pf ve a 
Sum G Money:: | p- 187. c. 1 and Murgin 

6. Of Co-Obligors and Sbreties. p. 88. c. 1 

A. and B. bound Jain and  ſeperalh, 4 4. dies, his Executors may 
7: Dee vs e "F108 _— e. 2 

e e, p. 188. c. 1 
8. Where no Ke f on ttomty Bond. p. 189. c. i, 2 
See en pts. 


en 


x 4D nus, HR to Fry chatirable Uſes as he ſhall direct! | 
'Codicil or Notre. He eaves Diſpofinon. Equity may dif- 
* of che Money. Series} if the Will appoints a — 
arity. TY 
Tenant i l. Tremafuder to the Charity) ſuffers a 188 and 
des ſun: iſſue. Bill to aue wih the Charity z 3. 5 — claimed 

- under the Recovery pleaded it :?:: | 190. e. 2 
4 gave his Executors 2000l. to e of to his bebe Relatians 
according to thelt Diſcretions. A 3 2 beyond ſecond 
Ager included. . p. 194. e. is 
A coneealed Eſtate diſpoſed d ef La a Wife to cia not niade 
S0 to the Hutund: fo "ſous to darein the Charities. p. 24 


Parol Deviſe of 200 yer And our of Lanbsto 4 Crit, not good 
as a Pounded, h e e 302 


127] 


But where 4. has a power to revoke a Settlement. of PTY dies 
without revoking it, having deviſed Part of the Lands to cha- 
ritable Uſes, this good as an Appaintment. p. 191. c. 6 

A. gives 51. to all and every the Huſpitals, ſhe lived where there 
were two Hol pitals, they intended. 0 

Suit for arrears K a Rent Charge, all the Tertenants of ch Lan 

need not be Parties. P. 1 
A Free Schgol and a Charity School for Boys and Girls, Ferdi in 
the ſame Town, 5000. is deviſed to the Charity School, the laſt 

ſhall] take. pe. 192 c. 9 

| Legacies to a Charity to abate i in Proportion, | Ce. p. 193. Margin 


Where overplus of Rents ſhall þe applied tq augment Ge 
p: 192. c. 10. p. 202. c. 2 


2. In caſe of a Charity Cu decrees upon the withour 
direQing an Iſſue. p- 193. c. 11 
And an Heir muſt inſiſt upon his Title ar the bearing, p. 193 
C. 12 


Deviſe of 100). per Ann. to A. and his Heirs, and if 4. dies 
without Heirs, then to a Charity, A. dies without Iſſue living 


Tettator, Charity cannot take. © 193. c. 13 
A _— for encouragement af Nen-conforming Weiter oft 
bliſhed 1 
| ACharity intitled to no Favour a 1 a valuable a er, an 
no Man to be oppreſſed for its | 195. C. 16 : 
A Charity to purtue the Intent of cher ounder. * 196. e. 17 
What a Breach of a Charity. p 9. C. i, 2 
Ga miſbeharviour of Truſtees, or, wiſapptication of a Charity, they 
mitt aſſign. p. 198. c. 3 
So if they refuſe to Act. ge 19. 15 
Of a Lectureſhip. p. 198. c. 4 
4. Where @ Coctmiſion may iſſue to _ Governors of a School, | 
und call them to an Account. p. 199. c. 5. p. 751. e. - 
Governors of a Charity, though not guilty of 1 oe if 
Negligent will be puniſhed with Coſts. 
A Commiſſion may be direQted to enquire for a Town — a . Sb 


andi Jury may come out of the Town: only, and enquire uf 
Lands lying out, if annexed to a an, founded | in the Town. 


pe- 200. c. 
5. Who has a Right to nominate to a Chari p · — „ 
7 Decree by Commiſſioners of charitgble L es, reverled. p. 20 
1 
Commiſſioners intending to oppreſs. ele p. 202. c. 3 
Power to Commiſſioners to make Bye-Laws, to regulate a Cha- 
rity, and if too extenſive void only pro tanto. p. 20. e. 4 
Perſons intereſted may except by. ADE Aa their Decree. p. 


202. c. 3 
 Churchwardens. 


. Churchwardens repaired a Church and built Galleri 
der of Veſtry they may be 1 by a Rate as to 
2 


by Or- 


irs; 
_—_—_— | 
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bot as tothe Galleries have no "Remedy but againſt ſuch Pa- 
e as n them, or, in Spiritual Court. p- 203. 


2. Bin lies by a ' Churchwarden's Executor, to be paid Sy 
laid out in Building the Steeple, alſq for an Organ. p. 203. c. 2 
3. Churchwardens by Order ſue for a Charity and miſcarry, Bill 
lies to be repaid their Coſts, and annual ſucceſſive Churchwar- 
dens need, not be Parties. p. 203. o. 3 
Money deviſed to a Church, to 2o for the Reparations and 
Adornings of it. P. 204. c. 4 
4. Parſon 1s a Corporation bor taking of Land ſor the Church's 
Uſe, but not re 2 Perſonally... 10 Whether Churchwardens 
are a Corpo Corporation to ta ""—__ p. 203. e. 3. p- 204 


Margin fo © 4: P- 20g. « C'S. 
| Commiſſions and Commiſſioners. | 


"on Commiſion of Rebellion, iſe * to Sheri of Middleſex. | 
FR, ae Tags" 206. c. 1 

Of a Commiſſion of falſity, Ge. a p. 205. Ce. 2. = m_ 13 
To have a Conimiſſion to examine po Sea; a e cauſe 
muſt appear. p. 205. C. 3 Not med 1 in Delay of an * 
count, apply for it aterwards. = e. 4 
2. Aſſelinent by Commiſſiquęrs of Sewers not being legal, 4. who 
diſtrained Tenants by their Warrant not relieved againſt Actions 

at Law..”: -. 2; p. 206. c. 1 
3. Wuneſs ſwears reflecting Words, Commiſſioners not to take 
them down. 06. e. 2 
4. Diſputes relating to — the Wy new Churches, de- 
teripable by. . EY 206. 59. 


Con mon. 


1 . No pil for quiet Poſleſhon in a a Right of Commonage til ver- 
i. 11! p. 207. e. i 
What a waver of Agreemen berween Lord and Tenant, about 

incloſing a Common. p. 20%. e. 2 

| Loo! bound by his Bäiliff s Agreement bor Incloſing, having ac- 
* quieſced 30 Years. p. 207. c. 3 

Lord entitled to r wy 9 and Tenants to the 'Herbage. p 


/ 6 SHUN [ode Ss 4 = oy e. 4 ans Margin 
” 9945 Ka 1171 4 a Halte 95 
wk 2 -- Condiſics 


1. A.deviſes Lands, Ee. 10 B. py rife, after to C. in Fee, upon Con- 
qitiqn to pay, P. 1000. within a Vear after E. 's Death; if not 
e D. 1. er, Sits hy 1 75 BI. Di ffiall have the 
100% P. 208. e. 1. p. 1 C9 9 


6-8 . p 


1. 9 1 

- A Reverſion may be deviſed upon Condition. p. 208. Margin 
2+ What is a Condition precedent. p- 209. c. 3. P. 211. c. 3. p. 
| 213. c. 3. p-. 216. c. 12 
What a Condition ſubſeguent. p. 208. c. 1. p. 20g. c. 2. p- 
| 505. c. 5 P- 206 Co 4. p · 506. Co 14. p- 212. C. 2. F · 215 
5 | ©. 11 

There are no tec/nical Words to diſtinguiſh Conditions precedent 
and ſubſequent, but the ſame Words may indifferently make 
either according to the Intent of the Perſon creating the Con- 


dition. | p. 215. c. 11 
3. Conditions precedent muſt be wholly performed on the Party's 
Part applying for Relief. | 210. c. 1 
Muſt be . rfor med. ee Poflea 7 


4. 4. ſeized in Fee, having Daughters FB. C. and D, deviſed to 
Truſtees to convey to B. if ſhe pay 6000. to C. and D. in fix 
Months, if not, then A. gives the like l'reemption for the ſame 
Time to C. and if ſhe Rall not, to D. the Money muſt be paid 
at the Time. 1 b. 211. c. 2 

5. Deviſe of 1001. to B. to be paid within fix Months after he ſhall 
have ſerved his Apprentice hip, he ran away and died; this 
only an Appointment when Legacy ſhall be paid. p. 211. c. 4 

6. No Relief againſt the Breach of a Condition precedent, where 

the Damages are contingent and cannot be eſtimated. p. 211 


| e. 
7. A Condition ſubſequent becoming impoſſible by God's Act af 
charged. 414. 6. 6 
But precedent Conditions muſt be literally performed, 1 gh the 

previous AF was at firſt impoſſible, or after becomes ſo by the 
Act of God or other Accident, otherwiſe the Eſtate, &c. can 

never veſt. Conditions ſubſequent are to deveſt an Eſtate. p 

413. C. $- p. 310. Noces to e. 12 

8. Gifts, &c. upon Condition net to marry without Conſent, where 

good and where void. p. 212. c. 1, 2, 3. p. 213. c. 4, 5. 

p. 216. Note to c. 12. p. 213. c. 6. Vide p. 215. Note to 
c. 10. p. 217. e. 13. p. 214. c. 7, 8, 9. p. 215. e. 10, 11. 

by "$066. ©. 13 
9. By the Civil Law all Conditions in Reſtraint of Marriage are 

void. Maritagium debet eſſe liberum. p. 212. c. go p· 214 

| „ = EL ote (c} 

10. What Act a Performance or Satisfaction of a Condition. Fe 

217. C. 1, . p. 538. e. 2. p. 418. e. 3, 4. p. 219 C. 6, p. 

„ - 220. c. 6. p. 650. c. 32 

11. A Daughter's Portion ſecured by an Eſtate in Ireland by Set- 

tlement made in England; Parties living in England Portion to 
pe paid here without the Charge of the Return. p. 220. c. 1 


Conqueſt. 


How an uninhabited Country, newly found out, and inhabited by 
the Engliſſi is to be governed; and how a conquered Country. 
JT p-. 221. Co 1. 222. C. 2 

5 Contempt. 


et. Contempt. 


. One i in Contempt muſt bring in Principal, Qc. before Motion 
to diſcharge L. . p. 222. c. 1 
Where an Advertiſement was held a Contempt, and the Inſertor 
committed. p. 222. c. 2 
Suing Bail below, pending a Writ of Error in Parliament, a 
Contempt ; fo is encouraging a Ward to go from his — 


tees; ſo is marrying a Ward. p. 322. e. 3. 4 4» 7 
Contempts for acting againſt an Order of Cgurt diſcharged, be 05 

erroneous. | | P. 222. C. 
What Act purges Contempt. | Pe 222. e. 2 


Contribution and Average. 
See Apportionment and Rent. 


In what Caſes and Proportions. p. 283. . , % , . 5 £24 
„ * 7. 8,9 
Copyhold. 


1. Original of Copyholds, &c. p. 223. Note (a). p. 227. Mi 


to c. 9 


No Relief againſt a voluntary ] Forfeiture of a Copyhold. p. 225 


c. 1. p. 327, C. 8 


2. Surrender preſumed after five Vears Paſſeſſion, and por tual 
Injunction granted. P. 220. c. 2 
3. Copyhold granted to A. in Reverſion, Tenants for Life ſell to 
A. enters, brings an Ejectment and recoyers, B. * 
Pp. 22 
A. purchaſes a copybold, puts in his own Life and 4 others, 
Habend. ſucce ſſive r conſuetudinem manerii, if A. paid 
the Money, the others but Truſtees, and he may diſpoſe i in 


Equity. p. 226. c. 4. pe 227. c. 8 
A. grants a Farm b). News: and all his Lands yſually held 2 
with, ſome are Co pyhold, yet no Forfeiture. p. 226. c. 5 


4 Mortg s Heir * Copybold may redeem without fatisfying 
"2M yur od Copyhold Load: not berg liable to an Execution 
thereon. p. 226. c. 6 

5. Bill lies for Lord for Account of Ore dug or Timber cut by De- 
fendant's Teſtaror : Secus, of ploughing up Meadow or ancient 
Paſture, or ſuch Torts as die with the Perſon. 226. c. 7 

6. A. a Copyholder in Tail, Lord grants the Freeho d to him in 
Fee, Copyhold extinct. p. 228. c. 11 

By Cuſtom with Conſent of Homage, new Copies may be granted 
by the Lord. *. * — without ſuch ? Sent to Law 


to try. = p- 228. c. 12 
| 7. Lord 


i-+ 1 
7. Lord ſaid to be always in Poſſeſſion, and dr hat is built upon the 
: Waſte is Ris. : | TS p. 228. c. 13 ' 


Concerning Poſſeſſion by Cotta er on the Walte. p. 229. Notes 
A fingle Copybolder cannot bring a Bill for an exceſſive Fine, but 
veral may. | p. 229. c. 14 


Teuant for Life by a Marriage Settlement of a Manor, is entitled 
to a general Fine from the cuſtomary Tenants upon the Death 
_ Of the laſt admitting Lord. p- 229. c. 15 
If 2. ſells, mortzages, or covenants to fell his copybold, che Heir 
 commpellable to ſurrender; Sccus, if he deviles it, and makes 
no Surrender to the Uſe of his Will. p- 229. c. 4 
A. 11 $ Copyhold to himſelf, his Wife and Daughter, and 
their Heirs, 4. ſurrenders it for ſecuring a Debt to J. S. J. d. 
not entitled to the Lands, 4. and his Wife take one Moĩety by 
Intireties, and the Daughter the other, F+ 230. c. 2 
g. Want of a Surrender ſupplied in Favour of younger Children 
(and even Grand Children) though by the Will they are other- 
wiſe provided for, unleſs the Heir is totally diſinherited. p. 
230. c. 3, 4, 5, 6. p. 231. e. 9. fo 232. c. 11. Fo 233. Co 
„ 8 16, 18, 19. p. 235. c. 25 
Aſter an Eſtate Tail Surrender ſupplied in Favour of Remainder 

»Vw. ⁵¼ co a6 6. 360 24 
10. A. deviſed his Copyholds to B. his Wife. Suggeſted that B. 
was otherwiſe: amply provided for, but that the Heir had no 
other proviſion but the Copyhold, which was not above 3ol. 
per Ann. the Maſter to inquire into the Facts, before Decree. 
„„ | _ 230. Note to c. 6 
1t. A. having freehold and copyhold Lands, deviſes all his Lands 
to his Sons B. C. and D. the Copyholds do not paſs for want of 
a Surrender to the Uſe of the Will; Secus, had the Copyhold 
been expreſly devifſe. p. 231. c. 7. p. 234. c. 23 
But where H. deviſed all his real Eftate for Payment of Debts, and 
Part being Copyhold and Part. Freehold, Equity will ſupply 4 
Surrender, and if the Freehold Eſtate be nut ſufficient, the 
- Copyhold (peing real Eftate) liable. p. 232. c. 10. p. 233 
e „ c. 16, 17. p- 234. c. 20, 22 
12. Copykold intaĩ led, not barred by a Surrender unleſs a parti- 
cular cuſtom found, but a Surrender by ſuch Tenant in Tail 
will bar his Hue, unleſs a particular Cuſtom be found. p. 231 

oy OE. | C. 
Where copybold Lands are voluntarily fertled on B. Equity 
will not ſupply the want of a Surrender againſt the Heir at 


L... „ = Pe $33. 6.9 
13. Adwittance by a forged Letter of Attorney, is void. p. 232 


14. A Vill of à Copyhold does n require t/rie Witneſſes, or 
even any, 3 whether a Truſt re * Fo a Copyhold, and 


declared by the Will, does require free Witneſſes ? p. 232 
3 eo 5 5. = bis bi 
It ſeems it does not require any Wirnelles, p. 236. c. 25 


2 


Copyholder 
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Copyholder ſeiſed of the Equity of Redemption deviſes it, there 
mut be three Witneſſes, p- 232. Note to c. 14 
But no need of a Surrender. p. 232. Note to c. 14. Pp. 234 
; Co 21 

15. Surrender ſupplied in caſe of a Deviſe for N of. Debts, 
or for a Wife or younger Children $ c. 16, 17 
16. A. by Will charges al his N orldl ly Eftate 1 — Boi Debts, and 
dies ſeiſed of Freehold and Copybold Eftates which he parti- 
cularly diſpoſes of; the Copy hold though not ſurreudered, &c. 
0 liable to the Debts par: paſſu with the Freehold. EL 
Co 17 


1 Words in a Will, will pals a Copyhold. p. 232. c. 10 


p- 233- c. 17,19 
E are deviſed to the Heir at Lad. be is in by De- 


id b f. 335: 6. 4, 3 
co. 
1. A e hs Bill, y et if Defendant de an < ls, Plain- 
tiff muſt prove every chip, and ſhall have Coſts for 14. p. 


237. Note (a) 
hikes s Morgager ſhall pay Coſts et com. p. 237. Note at (a) 


| Where Coſts buck at Law __ in be were hor lowed. P. 237 


C's 


T roſioes hos: to pa Coſts. p 237 c. 2 p. 241. c. 30 
Where Plaintiff thall have Coſts without an Order. p. 237. c. 3 
Bill fora Partition, no Coſts on either Side. p. 337. e. 4. 5 | 


240. c. 19 
Murual Account a Colts following the event of the Account. 
e 

Coſts not paid out of Truſt- Money. 5 ere e. 6 
An Heir pays no Coſts, where probable Cauſe to contend for the 
_ Family Eftate. p- 237. c. 8 
Coſts follow a Decree for Payment of. Principal 6d Intereſt. p- 
8. c. 


If Shan 3 + demur when he might, , though b Bill is di{- 
miſſed at the hearing, he ſhall have no \o Colts 2 238. c. 10 
A Legat ee or Creditor not a Parry coming in before the Maſter has 
Colts. p. 238. Cc. 11 
Coſts for not countermanding Norice of Trial on an Hue om 
238. C. 12 
4. by forged Letter of Attorney, transſers F. & 8. bf N, to J. S. 
who! receives next Dividend. 7. S. to pay B. and S. S. Co. 


(Defendants) Coſts. . 13 


Plaintiff elects to proceed at Law, Bill diſmiſſed a — : p- 
| ';- 338. c. 14 
Phingiff has a' Decree. . but does not appear, Bill to be diſmiſ- 
ſed with Coſts. p. 238 c. 15 · Lide c. 17 
B. intitled to Coſts, die before Taxation, they art gone · p. * 


. pays no Coſts on a Bill filed by Renu. "(ed Q. Vide 
2 Will. Rep. 297.) ITS | RE 7 Bil 
l 
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A Bill to ſettle the Boundaries of a Manor, diſmiſſed with Coſts, 
both at Law and in Equity. 240. C. 19 


Cauſe heard on Bill and Aufi, Bill diſmiſſed 4 40s. Coſts ; 
if Plaintiff has a Decree, Coſts muſt be taxed. p. 240. c. 20 
A Witneſs ſwearing reflecting Words, yet not to pay Coſts. p. 


240. c. at 
Anſeuer reported Scandalous or GE Coſts to lie upon 
Counſel. p. 240. c. 22 


Coſts always allowed where Facts are in the Knowledge of the 


_ conteſting Party. 240. c. 23 


If Defendant does not confeſs Plaintiff's Title, at bo proves it, 
Cur gives Coſts. p- 241. c. 24 


A Sum in Groſs never to be added to a Bill after taxed. p. 241 
Equity will not give Coſts at Law contrary to a Verdict. p. 241 


Where Coſts at Law and i in no decreed, and where only Coſts 


at Law. p. 241. e. 32 
Where 2 2 P. 241. c. 27 
A Suitor jo ee, ID negleQs his Duty, Suitor to 


pay Cofts, yon Officer or his Executor to repay. p. 241. c. 28 
No Colts for inſiſting on a Right which the Law gives. * 241 


An Heir Defendant . on his Title to have Coſts though & 


goes againſt him. If aintiff, not; and if his Suit appear 
grande * Coſts. | Þ.241.c. 31 


Court of Chancery. 


1. Always open; ; and the Law thereof the Law of the Land. 
p. 242. Margin (a) 
May decree vol untary Conveyances to be fraudulent without a Trial 


at Law. p. 242. c. 1 
And may relieve againſt che Terms 1 an Agreement, though in 
Nature of a Penalty. P. 242. c. 2 


Sets aſide a Will or Deed for Fraud or Circumvention. p. og 


C3 
Wbere Chancery and Spiritual Court have concurrent Juriſdic- : 
tions, Chancery will not hinder that Court (if firſt poſſeſſed of 


Cauſe) from proceeding, p. 242. c. 4 
But grants an Injunction to ſtay Baron's Proceedings i in Spiritual. 
Court for a Legacy given his Wife. p. 242. c. 6 
And grants Prohibitions in vacation Time. 44. e. 7 


Obliges a Guardian to pay Intereſt for an Infant s Money in his 
Hands, and to give Security. p 242. c. 5 


2. A Bond pro Eaſiamento & Favore, if reduced to a judgment, 


not relievable. 4 - c. 8 
A. recovers in Trover, Defendant not relievable. c. 
May relieve where Matter is examinable and — og, at Fl 

p- 243. c. io 


oF ___ JurifdiQtien 
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TJuriſdiQion of Chancery divided into Fraud, Truft and Actidehi, 
| 3 | ; P-. 243. C. 11 
A Releafe fraudulently obtained, to be delivered up. p. 244. c. 14 
But if a wel man gives a Bond, if attended with no Fraud or 
Breach of Traft, Eauiry won't relieve. p-. 245. c. 24 
Aſter Aſſignment of a Bond, Aſſignor gives a Warrant of Attorney 
to acknow Satisfaction, this relievable. p. 243. c. 12 
Iſſue joined in Chancery, that Court awards Venire. p. 243. c. 13 
An Agreement obtained by ſuppreſſing the Truth, made void. 
£ 3 | p. 244. c. 1 
Equity will correQ the Proceedings in the Lord's Court, if due i7 


Conſcience Appeal or Error will not lie. p. 244. c. 16 
Will grant Infunction to ſtay Tenant for Life from defacing the 
Manſion Houſe, | p- 244. e. 17 
Breach of Covenant is triable at Law, for Equity cannot ſettle 
Damages. | | p- 244. c. 18 
Chancery will conipel Execution of a Truff. pi. 245. c. 19 


| Relieves againſt a Forfeiture for Non- payment of a Rack-Rent. 

HO . 245. c. 20 
Char has a concurrent Juriſdiction with the Samba and 
Eccieſtiaſtical Courts. 2 p. 245. c. 21 
Kelieves where a Verdict is — Conſcience, p. 245- c. 22 
An Eſtate pur auter vie diſtributable in Equity. p. 245. c. 23 
3. Chancery relieves againſt all Offices againf/ Law of Nature and 


| Reaſon, and does compleat Juſtice. p. 246. c. 26, 28 
A Title depending upon a Will determinable in Equity, as well 
as at Law. 246. c. 27 


Chancery will not entertain a Bilt to aid the JuriſdiQion of an 
inferior Court of Equity. „„ p 246. c. 29 
Gives Remedy where the Law gives none, but where a particular 
Remedy is given by La), won't extend it. 7 246. c. 30 
Will not oblige Executors to give Security, &c. unleſs they miſ- 
| behave. 5 3 
Bond given to a Wonian of a good Character to marry her within 
"A Year, or pay 30o/: obligor gets Bond from her by Force, 
and cancels it; 50o/, decreed. Secus, if ſhe had become pro- 
fligate. | =D 5 p. 247. c. 33 
4. A. gets Judgment in petty Bag, after which being ſtopped b 
an Injunction, a Year and a Day paſs, A. cannot have Execution 
withoat a Sci, Fa. 55 „ 


Creditor and Debtor. 


1. How to make a Plantation in Barbadoes liable to a Debt con- 
tracted in England. | p. 249. Note at (a) 
_ Paraphernalia not to be applied but in caſe of Creditors and of 
Neceflity. 5 p. 250 Margin (A) 
Equity of Redemption Aſſets to ſatisfy Creditors or Grantee of an 
Annuity. . 5 
A. has a Power to raiſe 3000. and he appoints it to be raiſed ; 
this Aﬀers to pay Debts ; Secus, if no Appointment. p. 2 ME * 
: "var 
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Four Thouſand Pounds agreed to be laid out in Lands to be ſet 


tled in ſtrict ſettlement, hut not laid out. If it ſhall be taken 


to be a real Eſtate againſt ſimple Contract Creditors in Favour 
of a collateral Heir at Law, not determined, but an Account of 
perſonal Eftate to be taken. p. 250, c. 3 


Judgment Creditor may open a Decree of F orecloſure and redeem. 


p. 251. c. 4 

Mortgage to a Papiſt profeſſed void ; on a Judgment he cannot 
extend Lands. But Lands being decreed to be ſold-for payment 
of Debts, he will be let in. 2 251. c. 5 

Wife ſhall take under a Marriage N N for the Benefit of 
Creditors. p. 251. c. 6. And oblige a Jr 


A 7 cannot ſue one Co- Executor alone; nor as reſiduary 
gat 


Egatee. : P. 2351.67 
Sale of an Eſtate decreed to ſatisfy Bonds (Heirs bound) though 


not deviſed for Payment of Debts, but an Account of the per- 
ſonal Eſtate to be taken, and Tenant for Lit to keep down In- 
tereſt. . p. 25. c. 8 


Where fimple Contract Creditors ſhall ſtand in Place of Creditors | 


by Specialty. p. 252. c, 9. p. 255» c. 1. p. 260. c. 2 
Q Whether a ſimple contract Debt after fix Years be revived by 
a Deviſe of Lands for Payment of Debts ? p. 253. c. 11 
Where Baron may aſſign a Le 
| ' 13. p. 253. c. 12 


A. entitled to a Portion upon Contin ney which never happened, 
dies indebted, his S —— it raiſed. p. 253. c. 13 


3. Peed, c, Compoſition binding if obtained without Fraud, but 


tatute of Limitations not to be pleaded. p. 254. c. I, 2. p. 

LD . Ss 28359. c. 1 

A private Security on a Compoſition ſet aſide. p. 252. c. 3 
| | f | Pp. 259. c. 2 

4. Where Lands deemed as Money as to Creditors and Legatees, 
though not as to an Heir or reſiduary Legatee. p. 255. c. 2 

5. Where real Eſtate is liable to Debts. . 6. 3 


A Copyhold applied to the Payment of Debts, puri paſſu with the 


Frechold. | 


rechol . p. 255. c. 4 
Deviſe of Lands after Debts paid, is a Charge of Debts on 3 
p. 255. e. 5 


6. Order and Manner in which Debts ſhall be paid. p. 251. c. 1 


p. 200, c. 2, p. 250. Margin (D). p. 256. c. 1, 2, 3, 4 
P- 257. c. 6,7, 8, 9. p. 258. c. 10, 11, 12, 13, 14. p. 259 


= c. 15, 16. {Vide Executors, c. 83] 

7. A. drawn in to execute a Conveyance deviſes all his Lands to 
| be ſold for Payment of Debts, his Creditors may ſer ws + Deed. 
| | + 200.C. | 

A. conveys Part of his Lands in Truſt for Payment of Debts, and 

by another Deed other Part for the Maintenance of his Children, 
laſt Need void againſt Creditors, but good againſt A. 1 255 

5 | e. 2 


C. 1. 


Settlement after Marriage, held not fraudulent againſt Bond Cre- 


Guitars, 52. c. J. p. 260. c. 3 
| | . | . . 


gent Creditor ta 
make Election. Ibid. 


gacy payable to his Wife. P. 89. c. 


A Childs 
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Settlement of Wife's Fortune, if Huſband fails, good ak Cre- 

ditors. p. 260. c 4 
8. Money due on two Contracts, and gereral Payments made, 
Money — in 3 of firſt Cuntract and Surplus to 
ſeeond. p. 1. c. 1 


Curtely, Vide Tenant by the Curteſy, 
| p. 227. 


Cuſtoms of London. 


5 The Remains al the old Common Law. Margin (b 
2. A. deviſes a Legacy to one 'of his Children, he ſe ſhal 1 by 

| cuſtomary Share unleſs 4. s Intent appears to the contrary. 80 
if 4. deviſes -30ool. to B. his Daughter, and Reſidue of his 
perſonal Eſtate to C. his Brother, B. to have 3000l. and her 
cuſto Share. 5 | p. 262. c. 1, 2 
Part hne 263. e. 3. p. 264. e. 
p- 207. c. 17. p. 271. c. 34 

p. 263. c. 4, 5. Pp. 264. c· 9 
p. 265. c. 10. p. 266. c. 13. p. 271. c. 34 


3. Of bringing i into „ Hotchpot. 


The Cuſtom is e 3 p. 263. c. 5 
4. A Freeman may convey away his perſonal Eftate, but if he has 
an Hand over it, Diſpoſition not good. p. 263. c. 5 


5- Grand Children though not within Cuſtom, yer bed by by 
Statute of Diſtributions. 


6. — by Will. charges 1500/. on his real Eſtate be \ ba 
Don 3 and diſpoſed of all /is real and perſonal Eſtate avon 
ildren; B. to be ah. by Will or Cuſtom. p. 264. c q 

5.07 making Diſtribution according to the Statute. p. 264. c. 7 
5 A Freeman's Children, where no Wife, are entitled to a 
Mäoiety, the other i is the dead Man' 5 Part. So if the Mother 
compounds. p-. 264. c. 8 
9 Certainty of a Child > Portion appears, yet no Bar of cuſtomary 
Share. See p- 264. c. 9. p. 265 c. 10. See alſo p. 270 
8 272. e. * 274 

Whether i It is neceſſary that the quantum of an Orphan ortion 
ſhould appear undet the Father's Hand. * c. 19 
10. A. by Will gives B. his only Child 1000l. — to her 
Children, and. deviſes to her Lands for Life, if ſhe releaſes her 
cuſtomary Thane; Oc. the need only releaſe her chattel Legacy. 


265. c. 10 
11. 4. only Child of B. a Freeman had ſeveral "S. - To him 
by B. an Account to be taken, c. P. 185. e. r 


12. Maintenance Money no Advancement; but F Lee buying 
an Office for his Son is fro tanto. 265. c. 12 


13. Advancement of a Child by a real Eftate no Bar 07 orphar 
Part; ſecus, of a Leaſe for Years ; but if a real Eſtate is given 
in Bar of the Cuſtom and accepted, this binding, at * 


TS 3 

Chia cann hve hon. p. 266. c. 13. p. 270. e. 2 
. 7 
Child not to have his Legacy and orphanage Part, unleſs 12 
out of teſtamentary Part. p- 266. C. 14 
14. Election when to be made and what act will determine it, Je. 
p. 266. c. 14. p. 270. c. 24. p. 272. c. 37 

15. A Freeman's Will cannot operate upon orphanage . 
f .1 c. at 
16. A Freeman having uo Wife, and only one >> Do Sh deviſed 
his perſonal Eſtate to ber for her ſeparate Uſe ; her Huſband's 
Repreſentatives not entitled to her cuſtomary Share. * 307 


17. Marrying a City Orphan puniſhable though no Note 


e. 1 _— > in (b) 
18. Whether a Releaſe gi 11 25 - 


of a Freeman's 

Daughter bars his Wi _ * wn p. 267. c. 18 
19. A reemas left « Wiſe and Chi ren, one died at 7, his Share 
ſurvives, ſubject to Statute of Diſtributions. But Qu..whe- 
ther it ſurvived to the Mother as well as Brothers and Sifters. 
See p. 267. c. 17. p. 268. c. 20 

20. . Orphanage Part not due till 21, Ergo, cannor be diſpoſed of 


by ho 


F p- 268. c. 20 
ur if de but one Child he may deviſe it at 14. p. 267. Sed wide 
P. 272. c. 37 
31. Covenant to releaſe orphanage Part, where * p- 269 
e 
22. An Annuity in lieu of a Portion, p. 269. c. 23 
23. Where a Releale of orphanage * * hs 270 
c. 24 


24. A Freeman having ſeveral Children may appoint Right of 
' -Survivorſhip. If one Child only, may deviſe over orphanage 
Part, if Child thould die before 21, or Marriage. p. 270 
c. 27. Sed vide p. 272. C. 38. Sed wide p. 272. c. 37 

25. Baron attained of 'Felony, Wife entitled to her orphanage 

Part as a Feme Sole. 270. c. 28 

: 26. An only Child adyanced in Part, may take a oe | ap Secus, 

if fully eee So if ſeveral Children fully advanced, and 

Father may diſpoſe of his Eſtate. So if he compounds with 

his Wife before 1 nn. for her cuſtomary Share. p. 270 


e. 20, 30. P. 278.6. 
27. Decree in Favour of Orphans, upon Statute 5 &6 W. & 
271. c. 32 

28, A Freeman deviſes his Land 1 in Truſt within 3 — 5 | 
his Death to raiſe and pay 1 Fool. to his Daughter who dies 
within the Time, her Adminiſtrator entitled. p. 271. c. 33 
29. A Child cannot take under both a Will and the Cuſtom, bur 


muſt elect. p- 273. e. 35, 37 
30. A Child when of Age may in Conſideration of a preſent For- 
tune bar herſelf of her cuſtomary Part. p. 272. c. 36 


Jt; A Daughter relieved are an Agreement entered into with 
, her Father, then a Non Freeman to preclude her from her or- 
| Phanage Share, ; | p. 272. Fel 3 
| 12 


[ 38 } 
32. Truſt of a Term attendiog a Freeman's Inheritance, not ſub- 


jeQ to the Cuſtom. P- 275+ C. 3 

Executor of a Freeman's Widow entitled to her cuſtomary Part. 

P- 274. co | 

| In what Caſes a Freeman's Widow muſt make her Election. 
275. e. 

Cannot take by Will and Cuſtom unleſs ſo declared. 2 2 275 e. 
4 

What a Bar of her cuſtomary Share, p. 275. e. 55 p. 277. e. + 

And what not. p- 276. e 


A Freeman leaves Legacies to his Wife or Child, and teſtamentary 
Part ſutficient to pay them, Wife or Children may take Legacy 

and cuſtomary | Part, p. 276. e. 8 
Widow entitled to Furniture of ber Chamber. 276. c. 9 
1 his perſonal Eftate in Value if SL withour 
P- 377. c. 10 
33. Of the legatory or dead Mun's Part. p. 377. e. . 2. p- 2 


2 — — — 


Cuſtom concerni ng Heri ots. 
= Unreaſonable and not helped. | 75 pꝛ 279 


5 Decree; 


ECREE at the Rolls' bgned by the Lord Chancellar. 
| war may be enxelled: Whos might have been ſyp- 
pliei by —_— no Objection to a Decree. p. 279. Margin (a) 
2 ente by Conſent, Merits not to be enquired into. 
279. c. 1 
Before Enrolment to be delivered to adverle Party, who is to re- 
tum it. P. 280. c. 3 
And 821 r bY inft Minits aker a Week, and to Petition 
1 83 p. 280. c. 
: 8 —— be Nr and Term pronounced. p. 280. c. 
Matters proper to be excepted to uppe Maſter's Report no Ob. 
pres to decree after Report confirmed. . 
| Decree ſigned and enrolled not to be vacated. pi. 280. c. 7 
Who are bound by 12 241 13 (4 2 1 
Decrees opened and reverſed mud. 
pP. yo he - 1, 2, 3 
What Time Caveat hays fgning of a Decree. p. 450 * 


30 1 
Cu indemnifies all that pay Money in Obedience to their De- 
crees. | | Margin (6) 
Of Execution of Decrees. p. 281. Margin (b) 8. page c. 1, 2 
Real and perſonal Eſtate bound by a Deeree, a Sequeitration may 
be granted in Scaccarioto enforce Execution of a Decree. p. 281 
| h Co 1 
On a new Bill to a Decree into Execution Cur may vary 
and alter; but on a Rehearing nothing is open but what is pe- 
titioned againſt. p-. 281. c. 3 


Deeds and other Writings. 
1. How far the Habendum explains the Premiſes. p- £5. c- 11 
_ 2. A voluntary Deed though fraudulent againſt Mortgugee ; good 


| inſt Grantor. p. 282 
3. I hough a Perſon has no Title till Deed enrolled, yet when en- 
rolled he is in from the Execution. 182 · Margin (a 


4. A. ſeized in Fee, conveys Lands to her Father in Fee, who 
reconveys them together with Lands of his own in Truft for F. 
for her Life for her ſeparate Uſe, no Huſband to intermeddle, 
then to her Sons in Tail, Cc. with a Power of revocation, Deed 
eſtabliſhed, | 1 P. 282. e. 1 
5. A. poſſeſſed of leaſehold Premiſes for 999 Years by Leaſe and 
© Releaſe, grants them, c. in Truſt to the Uſe of himſelf and 
Wife for their Lives, Remainder to the Wife's Heirs ; rhe 
Word granted being in the Releaſe, the Wife's Adminiſtrator 
entitleds | P. 28a. c. 8 
6. A. gives a voluntary Bond for 1000. to one of his Daughters, 
to ſkreen himſelf from Taxes and gives Portions to all his 
Daughters, and dies, Bond ſet aſide. p- 283. c. 1 
7. A Legatee electing to have the Benefit of a Settlement and 
Zond, an Account of Profits, &c. decreed. p. 283. c. 2 
8, Where Equity will order Deeds, c. to be delivered up. 
— WER p- 284. c. 1, 2, 3, 4 
And in what Caſes to be brought into Court. p. 265. c. 1, 2, 3, 4 
9. A Deed made on good Conſideration, Defect in the Execution 
ſupplied. 55 286. c. 1 
A Detect in a voluntary Conveyance to the Brother by the half 
Blood, made good againſt the Heir- . 
A Bond interlined aſter Execution, not made good. p. 286. c. 3 
Livery ſuppoſed and ſupplied aſter great length of Time. p. 286 


| ES: 
10. Where a Will is ſuppreſſed Devifee ſhall enjoy till produced; 
ſo of a Deed. p.-a86. c. 14 p. 287. c. 3 
11. A. makes a voluntary Settlement on B. without a Power of Re- 
vocation but keeps it, and C. by Fraud gets an atteſted Copy, 
then A. burns the Settlement, and ſettles the Premiſes on D. 
Copy delivered up to D. | p- 287. c. 3 
22. Difference between a voluntary Deed never out of the Party's 
Hand and by him cancelled, and ſuch a Deed which he had or 
ſhould have parted with, p. xt - 4 
| eviſes. 
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Deviſes. 
Jide Legacies. p. 539. 
Wills. p. 360. 


1. In what Caſes a Will made by a Feme Covert is good. p. 157 
2. A Deviie to an Infant in ventre ſa mere good. p. 290. c. 1 


| 291. c. 11 
3. Term deviſed to B. and her Children (then der alſo to ſuch 
other Children es ſhe ſhould leave, and the Children of thoſe 
Children ; B. and her 3 Children take jointly, each a fourth 


Part ; after-born Children nothing. p- 290. c. 3 
4 Deviſe of Chattels for Life with Remainder over, good; if of 
ſmall Value it may be otherwiſe. 


D. 0. 4 
5. Directions in a Mill that the Heir ſhould renounce 4 bo! Right 
to ſuch Lands to a younger Son, amounts to a Deviſe. p. 290. c. 5 
6. A Deviſe by a Ceftuy gue Truſt in Tail bars the intail. ww 


C. 
7. A. has Iſſue B. and C. C. deviſed to B. 1000l. and after to the 
go ſterity of A. for their Education, B. was then 60, and A. 
dead, B. dying without Iſſue, and chere being no linea! Heir 
of A. the eral Heir takes the 1000/. but not thoſe of 

the half Blood, | . . 290. c. 7 

8. A. gives all his Eſtate to his Wife and ſays, © I defire and 

| __ my ſaid Wife to give all Eſtate which ſhe ſhall have 

at her Death to her and my neareſt Relations Ar amon 
them, this only a Recommendation, but if he had deſired the 
would have given it to B. it had been a good Deviſe and a 
Truſt.—Deviſe to the neareſt Relation , and ſuch take as 
are next by Statute of Diſtributions. A Bequeſt or Deviſe to 
y Debts is a poſitive Deviſe, and a Charge upon the Lands. 
viſee is Executor and deſired to ſee the Will performed, real 
and perſonal Eſtate liable to Debts. p- 291. c. 8, 9, 10 
9. A. deviſed the Surplus of his Eſtate to his Children and 
Grand Children, a Grand Child in wentre ſa mere at A. 3 
Death cannot take. Secus, if to the Children and Grand Chil- 
dren living at his Death. p. 291. c. 11. See p. 290. c. 1 
10. A. deviſes his perſonal Eſtate to C. and D. and if either die 
without Children, to the ſurvivor, and if both die without 
Children, to go over; Deviſe over good. p. 291. c. 12 
11. A. deviſes 30000. to all his Sons, natural Children by J. S. the 
Baſtards born after cannot take, nor a Child in ventre ſa mere. 
5 | EAA 331. c. 5 
12. A Papiſt cannot take a Free/old or Leaſehold by Will, nor ex- 


tend Lands on a Judgment. 292. c. 14 
13. Deviſe of a Term for Years to B. on C. N . 
Iſſue, good. P- 292. c. 15 

| I 4. 
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14. A Term deviſcd to B. and C. and if either of them die leay- 

ing no liſue of their reſpectiue Bodies then to C. Deviſe over 
good, if A. or B. leave no Iſlue. p. 292. c. 16 
15. A. ſeiſed of Lands in Fee, deviſes them in caſe he leaves no 
Son, to J. S. and his Heirs; A. dies leaving his Wife privement 
enfient with a Son, this a Son living at A.'s Death, and J. S. 


not intitled. 4292. c. 17 


16. Five Hundred Pounds deviſed to B. for Life 13 to 
St. Helen's Church, good and to be applied in repairing it. 
15 ‚ | . 293. C. 18 
17. A. deviſes Lands to B. and C. for their Lives, — to 
their Children, C. had then one Child; 4. made a Codicil, 
then C had two Children more; all the Children take a Fee 
as Tenants in Common. p- 293. c. 19. p. 303. e. 24 

t8. A Term deviſed to B. for Life, Remainder to his git &c 
Son ia Tail, Remainder to his Daughters, and if B. ſhafl 
have neither Son nor Daughter, then to J. S. B. dies without 
having had any Iſſue ; Deviſe over good. p. 293. c. 20. 


5 we . 349. c. 17 
19. Deviſe of a real and perſonal Eftate to B. 1 Hales of 
his Body, if he dies without Heirs living, then ſo much as 
Z. ſhall die poſfeſſed of to go over, Deviſe over void. p. 293. 
| „ | c. 21 
20. Deviſe of a Term to A. for Life, Remainder to the Children 
A. ſhall have at his Death, and if they die without Iſſue, 
then to B. Deviſe over good. —Where the Words of a Deviſe 

of a Leaſehold would make an expreſs Eſtate Tail in caſe of a 
Freehold, there a Deviſe over of ſuch Leaſehold is void. Secus, 
if the Words in the former Deviſe would in the caſe of a 

Freehold, make an Eſtate Tail only by Implication. p. 294. 


| c. 22 
21. An executory Deviſe of an Inheritance to a Perſon unborn 
when 21, £ 1 5 p. 294. c. 23 
22. What are Words of Condition, and what of Limitaion. 
; p. 295. c. 24 

23 · Deviſe to a Papiſt above 18, void. P- 295. C. 25 


24. A. deviſes all his Lands and afterwards purchaſes other 
Lands, thoſe will not paſs. If Free/old or Fee-fimple. Vide 
p: 2 5q 6. and doubtful. Secus, if he Proper? republiſhes 
ms WII. ). 295. c. 1. p. 290. c. 5. P. 297. c. 9 
A Chattel real. : p, 296 Note to c. 5. der Poſt. 30 
25. Leaſes for Years or perſonal Eſtate paſs by a Will made 
before the purchaſing thereof, 8 p. 296. Note to 
9 5 | | | | c. 4. p. 296. c. 6 
But not a Freehold deſcendibleG. p. 775. c. 23. 
26. A. deviſes his Manor, and before his Deceaſe a Tenancy eſ- 
cheats, it 13 „ 3 . 295. Cc. 2 
27. A Reverſion expectant on an Eſtate for Life may bo deviſed. 
So may a Reverſion expectant on an Eſtate Tail. 2 296. c. 3 
28. A. agreed to lay out 4oool. in Lands to be ſettled in ſtriet 
Settlement, Remainder to himſelf in Fee, A.'s Wife died leav- 
ing only B. a Son ; 4. by Will declared, that if B. ſhould die 
Vor. H. F before 


t 1 


before 21, the Money ſhould go equally 
Children; B. died before 21, Tring A. the Chi 


his Siſter's 


entitled. 


: | | p- 296- e. 7 
29. A. ſeiſed of 600l. per Ann. deviſes 3000. per Ann. to B. an 
Infant, and the other 300ʃ. Ann. to B.'s Father, for his 


Care in looking after B's Eſtate till 21. N. Father dies, 
having deviſed this 3ool. per Ann. to his Wife, and 1 * 
her B. s Guardian ; ſhe to have this 300%. per Ann. till X is 


21. | p. 297. c. 8 
zo⸗ A. deviſes all his real and perſonal Eſtate and 
ticles to 4 Lands, and dies, Heir entitled to the Lands 
(a) and the Executors to pay the purchaſe Maney ; ſecus, had 
A. articled before making his Will. p. 297- e. 
31. Where Money articled to be laid ont in Land to be 
may be deviſed, e. p. 298. c- 10. and 8 4 42 
1 | e. . p. e. 7 
32. Devĩſe cannot direct an Inheritance to deſcend the 
Rules of Law- 25 p. 298. Margin ( 
33. What Words paſsa Fee. p. 298. Margin (c). p. 298. c. 2 
p. 299. e. 4, , 6, 7, 8, 9, 11. p. 300-c. 13, 15, 16- p. 30 
2 + 19. P- yo C. 20, 22, 23. Þ: 304. e. — * 5 F- 255 
C. 2 O. „ 305. c- 1. . . Co 10. . 32 + Yo 3 
. bt 12 =. p- 357s 3 (Vide es 
34. If A. deviſes all his Eſtate, viz. one Half of mon platt, this 
local and deſeriptive of the Lands only. But if he ſays, 
« What Eſtate I have I intend to ſettle thus; my Eſtate at 
Kirby Hall to B.“ this paſſes a Fee. p. 298. Margin (C) 
35 A. deviſes to C. and D. and if either died the other ſhould be 
his Heir. Q. Whether C. or D. had an Eſtate for Life or in 
Fee? 5 pe 298. c. 1 
36. Deviſe to A. for Life, after to his Heirs, this a Fee. Secus, 
if it be and to the Heirs of ſuch Heir [ſuch] there is a contingent 


Remainder. 5 1 p. 299. C. 5 
237. Deviſor's Intent fupplies the want of thoſe Words in a Will, 
which are neceſſary in Deeds to convey an Inheritance. p. 298 
Dd | Note at (C) p. 299. c. 12 
38. Deviſe'of Lands with a perpetual Charge, gives a Fee. The 
Word Hereditament gives a Fee, but the Words Lands and Tene- 
ments only-an Eſtate for Life. + P. 300. c. 14 
39. A. deviſes all his Eſtate, Goods, and Chattels, and no Men- 
tion is made before of Lands of which A. is ſeiſed in Fee; a 
Fee will not paſs. Secus, where a real Eſtate is mentioned 
before. os p. 301. c. 17. See antea 44 
40. A. on his Marriage with B. covenants that if he die before B. 
he would leave her worth 1500. or ſhe might elect to take a 

| pe of all his real and perſonal Eftates ; 4. died without Iſſue 
aving deviſed ſeveral Parts of his real Eſtate to the ſaid B. 
for Life, and made her ſole Executrix and reſiduary Legatee ; 
B. entitled to a 3d of the real Eſtate and reſidue of the Per- 
ſonal, but not the Eftate deviſed to her for Life. p. 301. c. 18 


| (a) See Autea 24. a 
5 ! A Deviſe 


afterwards ar- 


+64 


A Deviſe of Lands to Truſtees conveys a Fee, thongh the Words. 
' and their Heirs be omitted, if neceſſary to ſupport Teſtator's 
intention. | | p- ZOA. e. 21 
442, A Remainder Man in Fee expectant on D.'s without 
Iſſue, may charge Lands whenever they ſhould come to his 
Heir, with the Payment of 2 L p- he 25 
43. 4. makes B. his Wife ſole Heireſs and Executris of all his rea! 
and perſonal Eſtate, to ſell and diſpoſe thereof as ſhe ſhould 
think fit, to pay his Debts and Legacies, and gives his Heir 
at Law 51, B. intitled to the Reſidue. p. 
44. A. after —— his real Eſtate, . the Refidue 
Eftate. after Debts and Legacies paid to J. his Wife and 
trix, ſhe takes a Fee; ſecus, if A. had deviſed all „ Efat 
Goods and Chattels without before mentioning his 
NES go . Þ pk ©. 3 (ogg 
A. after deviſing ſeveral Parts of his real and perſonal Eitate de- 
| Viſes the Intereſt and produce of the Surplus of theſe 
his Grandchildren until 21, this paſſes the abſolure Rig 
thoſe Eſtates to the Grandchildren after 31. P. 329: 
45. I deviſe all my temporal Eftate' ſame as I deyiſe all 
worldly Eftate,” and paſs a Fee; and 1. . if ſaid 
wards, all the reſt of my Eftate, the Word reff being a Term 
of Relation, ſo is Refdue. p. 304. c. 27 
What L have I intend to ſettle in this Manner, ſame as © all my 
Eſtate I diſpoſe of in this Manner.” The Word Eſtate ſome- 
times ſignifies barely the Land itſelf but this depends upon 
evidence of Teftator's intention. ,Þ 0: Ce 28 
46. A. ſeiſed in Fee of a Light-Houſe and poſſeſſ a Term 
of 99 Years in Lands adjoining to it, gives to B. and his 
Allee all his Eſtate and Intereſt in the Light-Houſe, Lands, 
Ec. thereunto belonging upon Truſt, out of the Rents, Ec. 
of the Term to pay 200l. per Ann. to C. B. takes a Fee - ſimple 
in the Houſe, anda Term for 99 Years in the Land. p. 305. 
5 ; | i | Co 3. 
47. What Words in a Will create an Eſtate Tail. p. 299, c. 10, 
p. 305. e, 2. p-, 30. e. 8. p. 308. c. 9, 10, 11. p. 309, 
C. 14. p. 31a. c. 18. p. 313. c. 20. p. 314. c. 22. p. 315. 
© 83» $5. 8% Þ $17.6 n © 33-26 
[Vide Fuſtea 115, 121, 126] 
Deviſe of Lands to a Man, and if he die without Iſſue, then to 
J. S, this gives an Eftate Tail, (vis. ) to the Iſſue of the De - 
viſee, and ſo ſucceſſively to the lateft poſterity. p. 347. Margin 
£ = „ to c. 12 
48. Lands deviſed to B. during his natural Life, and to the Heirs 
male of his Body begotten, and for want thereof, B. to have 
the Eſtate but during his Life, and then to go over; B. takes 
an Eſtate Tail. pe. 306. c. 5 
49+. A. deviſes to his four Daughters, And if all my Sons and 
Daughters die without Iſſue, then he deviſes to his Siſter and 
her Heirs ; the Daughters enter, this no Eſtate Tail TR. 
| P» 3 - C. 


50. A, 
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$0. 4. deviſed Lands to B. and his Heirs, proviſo that if B. 
ſhould die before 21, or without Iſſue of his Body then to 4's 

two Daughters; B. lives to 21 and deviles to D. Cur inclined 
that B. took but an Eſtate Tail, and ſo Deviſe to the Daugh- 
ters took Effect, B. dying ſans Iſſue. 3 mg c. 9 

51. A deviſes Lands to his ſecond Son and his Heirs for ever, 
and for want thereof to A's right Heirs, this an Eſtate Tail; 
but had the Deviſe over been to a Stranger the ſecond Son 
would have taken a Fee-ſimple p. 308. c. 10. See p. 315. 


5 5 | 7 
52. J. S. deviſes Lands for Payment of Debts and then to A. for 

Life, with Power of leaſing, Remainder'to the Heirs male of 
the Body of 4. this an Eftate Tail in 4. barrable by a Fine 
and Recovery. Secus, if Lands were agreed to be 1o ſettled 

dy Marriage Article. p. 309. c. 14 
$3. Limitation to A. to take the Profirs of an Eſtate for Life, and 

_ "afterwards to the Heirs male of his Body; an Eftate Tail. p. 
hate, . V 23213. c. 19 

54. Where the Words of the Deviſe of a Lea cold wala make 
an expreſs Eſtate Tail incaſe of a Freeſold, there, Deviſe 
over is void; ſecus, if the Words iu the former Deviſe would 

in caſe of a Freehold make an Eſtate Tail only by Implication. 
„%% RC „ p. 317. e. 30 
55. What Words create an Eſtate for Life, p. * * 4 
300. ci 14. p. 305. c. 1. 8. 396: e. 7. P e. 8. -p. 
309. c. 13. p. 311. c. 15, 16. p. 313. c. 21. p. 315. c. 24 
„„ 10200 60 . KILES 
56. Deviſe to A. for Life, Remainder to his Heirs, is a Fee, but 
but if the Teſtator adds, and the Heirs of ſuch 'Heirs,” it is 
7 EG EE IS, oY 
57. A. deviſed Lands to C. and D. and if C. dies without Heire, 

Di. to have his Part, and if D. dies without Heirs, B. to have 
it. Cur inclined to think D took but an Eftate for Life in 
his Moiety, So where A. deviſed Lands to B. and C. and if 
either died, that the other ſhould be his Heir: p. 506. c. 


58. Lands deviſed to A. generally, he takes. an Eſtate for Ce, 
) SS; -- "206. e. 7 
59. A. particular Eftate is expreſſed, a contrary Intent not to be 
implyed from ſubſequent Words. 3 ©. 12 
Go. A. deviſes Lands to B. his Wife for Life, and then to be at 
her. Diſpoſal to any of his Children, B. has an Eſtate for Life 
with a Power to diſpoſe of the Fee. (a). p. 309. c. 13 
61. Concerning the Deviſe of a perſonal Eſtate with Remainder 
over. p. 299. c. 45 p. 318. c. 1. p. 319. c. 5. p. 322. c 
IO, 14. Pp. 323. c. 21, 22. p. 325. c. 30, 32. p. 327. c. 39. 
P- 345+ C. 1, 2, 3, 4, 5. P- 346. c. 6, 7, 8, 9, 10. p. 347. c. 
11, 12. p. 348. c. 13, 14, 16. p. 357. c. 4, 7. (See Poſtea 
| JJ oy ern 4s = | 
| of a 2. Con- 


(% Power to diſpoſe of a Fee-fimple, includes in it a Power to 
diſpoſe of any I er Eſtate. 1 Mill. 2 169. ES: ANN 


45 J 


G2. Concerning Plate commonly uſed about the Houfe paſſing by 
a Deviſe of Houſhold Goods. See p. 318. e. 2. p. 321. c. g. 
322. c. 11, 12 

63. A. deviſes to his Wife for Life all his Goods = and Furniture, 
and defires that the ſame may be preſerved for his Heir ; the 
Wife to have the Uſe tor Lite, and then to go over. p. 319, 


Ce 4 

64. A Term deviſed to B. for Life, aſter to C. for Life, Remeia- 

der after B. and C's Deceaſe reverts to A: Executors z ſecus, 

| if limited to C. and his Aſſignees, or to C. generally. Deviſe 

of a Remainder of a Term after an Eſtate for Life, 2 
p-: 20. e 

65. I may make my Wife my Executrix, and give her the Over- 


© of my Eſtate; this only gives ber perſonal Eſtate or 
-hartels. | p; 320. C-7 


66. Where a Wife ſhall take only as Executrix. p. 320. c. 8 
67. A Wife impowered to make a Will, deviſes to her Huſband 
all her Goods which ſhe brought into the Houſe ; Goods then 
broeught in paſs, but not Books, Q. p. 322. c. 12 
68. Deviſe of ail ones Houſehold Goods, or other perſonal 
' Eflate, paſſes all Houſehold Goods, Ec. Teſtator has at his 
Death. Cont. if a Deviſe of all one's Lands, (i. e. ſry 
Lands.) p. 296. c. 6. p e. 13 
60, A. deviſes to 2 his Heir when 21, and che Refidue of his 
Lands to B. his Witefor Payment of Debts and Legacies, C. 
dies before 21, the Rents, c. to go to B. till C. ſhould have 
_ attained 21. | p- 322. c. 15 
70. Where only Chattels paſs by the Word Eſtate. p. 322. c. 16 
JL. Deviſes of all my Goods” _ a Bond p. 322. c. 17. Sed 
vide Faſfea 82 
Fas Deviſo 2 of better Part "or © more Part of my Goods,” half 
_ paſſes. p. 323. c. 18 
7 ;ncicled to a leaſehold Eſtate, tho unknown to him, 
makes C. Executor, and deviſes to him all T _ not before 
bequeathed ;' Leaſehold does not paſs. 323. C. 
74. 4 deviſes all his freehold Houſes in B. and has a Leaſchs 
there, theſe paſs ; ſecus, in caſe of a Grant. p. 323. c. 20. 
75. A Devile of F ali 5 of Books, Books bought * paſs. 
24. . 23. 
81 Deviſe all the Corn now in my Barn,” new Corn 4 in will 
not paſs. Secus, of a Flock of Sheep on ſuch a Hill, &c. 
* I Deviſe all the Leaſes which I now have,” or- all the 
Horles now in my Stable," new Leaſes or Horſes will not paſs. 
p. 324. e. 24, 25. 
76. Dev fe of an Houſe cum pertinentjis, ad Garden and Or- 
chard paſs. But ſee where Lands n occupied with an 
Houſe paſs with it. Þ. 3 324. C. 26, 27 
77. Term- deviſed to B. and his Heirs, or to the Heirs of his Body. 
. . veſts in B. and a Remainder over void. p. 2 35. e. 31. p. 348, 


14 
78. —_ limited after a Dying without Iſſue generally wi 
' Sp. it be ſes Dying without lſſue chen — p- 325. 
| F BEL 
775 


t 1 


79, A Term for Years en by a Deviſe of all hi 

Lands, Tenements, and real Eitate in 4. to B. he 2 

bo, Moped and emeded Lands pſ1 kee Devi 

of alf his Credits and Mortga . 6. c. 35 

81. Ready Money and Bonds (a) act pull by rhe E N 

26. c. 3 

Hops, Beer, and Ale in the Houſe do not a De- 

r. Male Hop Houthold Goods, nor Guns and Piſtols if uſed Lade 

or ſhooting Game, but a Clock does. pe. 325. c. 37 

83. A. devi £4 ooo. 8. S. 8. to B. Ann ; 
27. e 

„ A Prome ee e not op pike 5 22 


e. 40 
85. Deviſe of Lands in Mortgage, paſſes the Equity of Redemp- 
tion ; ſo of Copyholds. 327. e. 1 


Money articled to be laid out in Lands and ſettled, Qc. may be 
deyiſed as Lands ſubſect to the Articles. p. 298. & — p. 2 


A Truſt in Lands paſſes a Deviſe of © Eftate,” or « all the 
Lands which I am ſeiſed of.” wy p. 328. e. * 


A Deviſe of Lands, paſſes Fee - Farm — I'g other * 4 
of Land ; ſa Lands articled to be 
86 4 having no Lands in B. b Tab, ſes Mn! 10 
in 3.“ Tithes pals. p. 328. c. 5 
87. 4. deviſes Lands to his Heirs for Life, yet he ſhall have the 
Reverſion P, 328. Margin (6b) 
86. 4. ſeiſed of a Reverſion expeQant on an Eſtate for Life, or in 
59 3 may deviſe it. p. 328.c. 1 


ve the reſt of my Eflate Chattels real and perſonal ta 
Chattels only paſs by the Word Eftate. 328. , 2 
90. 9 deviſed to B. and his Heirs for ever, on . to 
pay his Debts, &c. and not to C. and her Heir for ever, the 
Refidue of real and perſonal deviſed ta ſaid C. and his Heirs, 
died, living Teftator ; deviſe ro ” of the Lands deviſed to B. 
_ yoid. n 
91. A. baving Lands in A. and B. convey the Lands in 4. to C. 
in Tail, remainder to his own right Heirs, and deviſes, -his 
Lands in B. and elſewhere 4 ormerly ſettled, to D. in Fee, 


everſion of Lands in A. paſſes. p. 330. , 9 
92. By a Deviſe of Ground Rents or Leaſes for Years, the Rever- 
n paſſes. P. 325. c. 33 


93. The Words Refidue of Eftate never impraper. p. 330. c. 10 

94. What Perſons . ord Heir * 51 Hel Male, Chil- 

© dren, c. p. 293. c. 7: p-. 331. c. 1, 2, 3, 4, 5, 6. p- 332 

c. 2, 8, 9 

5. In caſe of a Deviſe to an Heir, where he takes by Deviſe, 
and where by * p. 3337 c. I, 2, 5» 4: p. 334. e. 5 


96. Ex- 


(a) Vide Antea 74. 


61) Ne that takes as Heir Male by Parchaſe muſt be compleatly Heir, 
t ax Law) aa ell Hel ate, fmt be comple * 
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95. Executory Deviſe, what. When firſt allowed. Grounded 


on the Common Law. pe. 335 Margin (a) 
The ſeveral Sorts of executory Deviſes. p. 337+ e. 10 
Conſtructions in Favour of an executory Deviſe muſt be conſiſtent 

with the Rules of Law, p- 341. c. 18 


And within what Time it muſt ariſe. p. 337. c. 9. p. 349 
| | C. 14. p. 341, c. 17 

97. What amounts to an executory Deviſe, et econt. p. 306. c. 7 
Þ- 335- c. 1. p. 337. c. 8, 9. p. 339 c. 12. p. 340 c. 13 


: . 341. c. 15, 16, 17, 19 
98. A Deviſe over void for want of a fir ff Deviſee. p. 341. e. 16 


99. Of the veſting of an executory Deviſe, and Difference te- 
tween ſuch a Deviſe and a Contingent Remainder. p. 335. 


| 2 3 
100. A. having three Sons, deviſes his Lands to them ail, and * | 
either die, the Lands to be equally get ns. the Survi- 

vors; theeldeſt dies, leaving Iſue, Survivors take his Share. 


_ 1 . 3 35 0. 4 
101. A Will never operates by way of executory Devile, if ic 

may take effect by way of Remainder. p. 336. c. 5 
102. Deviſe to A. for Life, Remainder to his firſt, Oc. in 
Tail Male, and ſor Default of ſuch Iſſue, to B. in like Man- 
ner; A. dies, his Wife en ſient of a Son, he ſhall not deveſt 
Remainder veſted in B. z p-. 336. c. 6 
103, In caſe of an executory Deviſe no Limitation over. p. 337. 


104 Where there is no Deviſe antecedent, the Wife's firſt Son 
cannot take by way of Remainder. p. 211. c. 17. ide p. 

| ; | 8. . 11 

105. An executory Deviſe to a Grandſon unborn 3 he ſhall 
attain 21, good. 25 5 p- 342. c. 20 
106. Deviſe to B. in Fee, if he die before 21, to C. in Fee, B. 
dies before 21, but C. died before; C. s Heir takes. p. 342. 

: | c. 21 
A contingent Deviſe of a perſonal Eſtate an Intereſt veſted and 
tranſmiſſible. Ibidl. Margin (a) 
107. Of Deviſes by Implication. p. 342. c. 1, 2. p. 308.8 
108. An Implication in a Deviſe to diſinherit the Heir, . * 
neceſſary one. An Eſtate Tail created by Implication is ever 
in Favour of Heir at Law. p- 343. c· 3, 4 
109. Who ſhall take by Survivorſhip. p. 344. c. 1, 2. p. 345. 
110. A. deviſes the Surplus of his perſonal Eſtate to B. C. D. . | 
E. equally ; B. dies, living A. his Share to go according to Sta- 
tute of Diſtribution. 5 7 p. 344. c. 3 
111. No Words to be rejected which may bear a legal Confiruc- 
tion; but Words contrary to Law or inſenſible muſt. p. 345 


1 


3 3 c. 4 
112. A Termis to A. and his Heirs, or to the Heirs of his Body, 
the whole veſts in the Deviſee, and any Remainder over void. 


p- 348. c. 14 
113. A 
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113. A. Deviſes all his Lands whereof he is ſeiſed, poſſeſſed or 
= Intereſted in, to A. for Lite, — to Lal. 4 
| Leaſehold L. ands held of a Church, and always renewable, 
paſs as well as the Freehold. 8 p. 348. c. 15 
114. Deviſe of a real and per ſonal Eſtate to B. and the Heirs of 
of his Body; and if he die without Heirs living, then ſo much 
as B. ſhould die poſſeſſed of, to C. B. has an Ed ate Tail in the 
real, and an abſolute Property iu the per ſonal Eſtate, and the 
Limitation over of that void. p. 348. c. 16 
115. Limitations over of Orphan's Fund and Bank Stock to the 
Child and Children of D. Er. aſter an Eſtate Tail, conſidered 
as a Bequeſt of a Term for Years in Lands, and good. p. 349 
| | i Co 1 
116. Where a Deviſe ſhall be in Satisfaction of a Thing cms, 
| as a Debt, a Legacy, c. et econt. p. 350. c. 2. p. 351-C. 3, 
4» 5» 6,7. p. 352. c. 8, 9, 10, 11, 12. p. 353. e. 13, 14, 
15, 16. p. 354. e. 16, 17, 18, 19. p. 355 Margin. p. 355 
3 c. 20, 21, 22. p. 256. c. 23 
117. Lands deviſed to A. and his Heirs or the Heirs of his Body; 
A. dies living Deviſor, Teſtator A.'s Heirs take nothing. 
| 5... $. 206 ©. 1 Þ. $0. 6.10 
So where A. deviſed all that his Meſſuage in E. to B. and his Heirs, 
and all the reft of his Meſſuages in E. and elſewhere to C. in 
Fee. B. died, living A. a lapled Deviſe, and A. s 5 takes. 
| f | ). 360. C. 1 
118. 4. deviſes to his four Daughters Share and Share alike, _ 
if all my Sous and Daughters die without Iſſue, then to his. 
Siſter and her Heirs, this Clauſe void for Incertainty. p. 356 
| | | | c. 2 
119 A Termor for Years deviſes the Lands to B. and if he die 
without Iſſue, then to C. Deviſe over void. p. 357. c. 3 
| Soof a perſonal Eſtate. * 357. c. 4, 7. See Ante 62) 
120. A. Deviſe to B. with ſeveral Remainders, Remainder over 
to the Heirs Male (a) of the Deviſor who had no Heirs Male 
of his Body at his death; a void Limitation. p. 357. c. 6 
121. A. deviſed Lands to B. and his two Brothers ſucceſſively, 
neither to take till after they are married, this not void, the 
Law directing who ſhall take fr ff. p. 358. e. 8 
122. Deviſe of Kr to A. after Deviſor deviſes them to a Papiſt; 
both Deviſes voi. | p. 359. c. 9 
123. A Deviſe of 550 (omitting Pounds) to M. made good by a 
| ſubſequent Devile to B. of 550. p. 359. c. 11 
124. I do hereby reſolve not to give B. (his baſtard Son) any 
more than 20l. a Year for Life, to be paid him quarterly,” and 
deviſes his Eſtate to fis legitimate Son. B. takes nothing, this 
not amounting to a Deviſe. | p-. 359. c. 12 
125. Deviſe to A. and his Iſſue, Remainder to B. and his Iſſue, 
Remainder to the Heirs of 4. A. died without Iſſue, living 
b ö | | „ 


(a) Heirs Male, Cc. in a Will are always intended of the. Body, and 
implies an Eſtate Tail. Jbid. Deviſe of a Remainder to his right 
Heirs Male muſt be intended right Heirs Male of his Body, 16id, 


0 
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Teſtator, and B. alſo, leaving. Iſſue C. who was 4.'s Heir. 
C. cannot take an Eftate Tail, as Iflue of B. nor the Remainder 
in Fee as Heir of 4. (Note, the Lands go to 'leflator's Heir 
at Law.) 4 p- 359- c. 13. p. 366. c. 5 
126. A Will by a Man Non Con pas, x Feme Covert, or an Infant, 
void. 5 „ P. 357. c. 3 
127. A Free School and a Charity School ſor Boys and Giris are 
in one Town; A, deviſes 500. to the Charity School, the 
laſt takes. 5 p. 359. c. 14 
128. A Term deviſed to B. and C. and if either die leaving no 
Iſſue, then to D. Deviſe over good, if B. or C. leave no iſſue. 
f p- 359. 6. 15 


119. A Bequeſt to B. of ſome of her beſt Linen, void tor uncer- 


tainty. 8 | p.. 360. c. 18 
A. bequeaths his er ſonal Eſtate to his Wife, and adds © I do not 
doubt but my Wife will be kind to my Children,” this Clauſe 


void. 5 p. 367. c. 11 
t zo. A Deviſe of an Eſtate to a Man and his Iſſue, good. p. 359 
e. 10 


131. Of Devifes upon Condition, Contin „Oc. p. 360. c-1 
p- 361. c., 4, 5, 6. p. 362. c. 8. p. 363. c. 14. p. 304. c. 20 

— \ 5 : | p- 65. c. 21 
132 A Deviſe upon Condition Which becomes 1 by the 
Act ot God, cannot. be broken.  "Þ> Wks C..2 
133. Deviſe to Survivors Share and Share alike, makes them Te- 
nants in Common. p. 361+ c. 3. See Margin 
134. A. deviſes a Term to an Infant in ventre ſa mere, if a Son, this 
Child is a Daughter, A.'s Executrix takes the Term. p. 361 
1 55 , deviſes to B. 5. per Ann. (without adding his 3 : 
c.) to be paid him during 4.'s Wife's Life, on Condition that 

he demean himſelf civilly to her; B. s death determines the 
, ͤ rm Oy Ra p. 362. c. 6 
136. Lands deviſed: to. the Heir at Law paying a Sum to F.; this a 

| . Truit upon the Lands for railing the Money, p. 362. c. 7 
137. Where the Words of a Condition ſhall not be conſtrued as a 
Limitation, et econt, E | 362. c, 9 
138. A. ſeiſed of Black Acre in Fee, and White Acre in Tail, deviſed 
M lite Acre to B. his youngeſt Son, Black Acre to C. his eldeſt, 
B. to enjoy White Acre quietly, or haye an equivalent our of 
Black Acre. 1 3 p. 362. c. 10 
139. A. gives B. his Son 40l. upon Condition that he does not 
diſturb his Truſtees, B. muſt join with them to execute the 


Truſt, or forfeit his Legacy. p-. 363. c. 12 


140. A. deviſes Lands to his, Wife until B. attain 21, and then to 
B. in Fee, B. dies at 13, the Eſtate is determined. p. 363 

1417. Though a Condition be not ſtrictly deviſeable, yet ſince 

Statute of Uſes Deviſee may take Benefit of it. p. 364. c. 15 


142. See the Difference between a Deviſe upon Condition prece- 
ent and where it is upon a Contingency over. p. 364. c. 16 


E 143. A 


1 ] 
1 given on pain of Forfeiture, if Legatee give the 
* Londle 3 though he tue \the Executor, yet no For- 
ſeiture. p- 364. e. 18 
144. I give to my Wife all my Leaſe at 8. and all oy Houſe- 
hold Goods, ſhe maintaining ny Chiara dut if ſhe q 


then a Moiety of it * ildren;” they to have only a 
Maintenance, un p- Jos. E. 1 
145. Devife to'ay Daughters and their Heirs until my 
attain forty Tears, boping by that Time my Son will — ſeen 
his Folly ; the Son dies before 40, Deviſe to the Daughters 


_ ceaſes. © p- 365. e. 22 
146. Wh wal be the Taker where there is an uncertain Or im- 
perfect Deſcription of the Perfon. P. 363, c. 1, 2, 3, 4 


p. 366. c. 5, 6, 7, 8. p. 367. c. ** 11, 22 
14. Deviſe to the Relations of J. S. —— * 1 
fc mo whe pt me of Di rons 


| 148. Where the Words are in the Disjundive Fed EXT 
11 68. c. 1,2 

149. Whether the real Eſtate ſhall be charged wit 121 the 
perſonal Eftate not being fufficient. p. e Ns 2 
c. 15 a 152 

150. Where Debes Rb ce Kale 2 


And where in, Proportion. c. 13 

151. Where perſonal Eſtate ſhall be firft applied to pay 3 5 

: Legacies i in Eaſe of the real. 1 C. 4. P. 372. C. 18 
| .. p- 370. e. 10. P. 376 © 20, 21. p. 374. c. 22 
e. a6 

152. Deviſe of Rents, TM till 4. attain 21, towards Payment of 

| Debts, and if A. die before Debts be paid, then to B. A. dies 
before 21 # Renrs, r. to be applied till the Debts are paid. 
BY - 1 5 
153. Deviſe of Lands to 4 ſor Life, Remainder over, 4 . Paying 

40l. to B. this a Charge on fl. s Eftate for Life, and on t . 
mainder. 370. c. 6 

154. What Words charge the Deviſee of Lands devi ed with the 
Payment of Debrs, et Fant. p. 370. e. 7- p- 371. c. 14, 16 

P. 372+ Ce 19 

155. Deviſe of Lands aſter Debts paid (and then "4 66. 7 

bts are ory thoſe contained in a 7 Schedule“) 3 Deviſor con- 

tracts new Debts, Payment of the firſt only required by the 


3 1 27 370. c. 8 
155. The perſonal Eftate though bequeathed ſhall pay off a 
Mortgage. p. 370. e. 9 
157. 4. drawn in to execute 4 Conveyance of his Eſtate, deviſes 
all his Lands to be fold for Payment of Debts, his Creditors 
may ſet aſide this Deed. p. 370. c. 11 
158. Lands deviſed to Truſtees and their Heirs to let and ſet, ana 
om of Ve Remainder to pay Debts ; not ſufficient to ound a 
Sale, but ſubſequent Words aſter all his Debts and Legacies 
paid it ſhall be to the Truſtees.” p. 371. c. 12 
189. A. deviſes that his Executors ſhould ſell his Lands to pur- 
chaſe an Annuity for B. for Life, 4. dies, and then B. B.'s 
Adminiſtrator may compel a Sale, and ſhall have the Money and 
the 
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the Rents till a Sale. .63. c. 6. 1. e. 1 
160. Deviſe of Lands to Executor Tor i and wail palms of 


Teſtator's Debts; this but a chattel Intereſt, p. 375. C. 23 
161. A. ſeized in Fee of a real, and poſſeſſed of a perſonal Citare, 
deviſes a third of all his Eſtate lu fever to his Wite, and 
_ two thirds of all his real and perſonal Ettate to his Son B. and 
his Heirs ; upon Condition to pay his Debts, the Wiſe ſhall 
have her thirds not liable to the Debts. p. 375. c. 24 
163. 4. deviſes his Lands in D. to B. at 21, ſubject to the In- 
cumbrances, and the Rents, &c. duriog her 1 
Father and for her ſole Ule, and deviſes all his other to 
Truſtees to pay his Debts, the Lands in D. being mortgaged, 
2 be di arged by Monies ariung from the Sale of the other 
C..2 
163. Deviſe of Lands to pay Debts, and Creditors brings Bil > 
Rau Dock a Sale, _ made a Party ; ſecus, in caſe of 


c. 28 
164. Money — to be laid out in Lands to be ferred, Gt. _ 


as Lands, C. Is See 
— Contingency i in a wii? all extend wal - De- 


viſces. p. 364. c. 20. p. 376. c. 1 


Diſcovery, Bill of, See Bills. p. 171. 
Dower and Jointure, 


1. Of Dower i in general. 382. Notes at ( 
2. Of a Wife's being endowed of a Truſt 12 Pe 383. at the 
top. 1d c. 1, 8, 4, 3, 6, 7, 8, p. 384. c. 9, 11. Pp. 385 
c. 13. p. 388. c. 1a, 13 

3» Rent de novo granted in Tail 4vithout Remainder over, Tenant 
in Tail marries and dies without Iſſue, his Wife thall not be 
endowed. Secus, if granted v Remainder over, p. 384 


c. 10 
4. Eftates Tail, we Eſtates of Inheritance, to which Jo! is 
incident, and within Statute de donis. I - 


5. 4. ſeiſed in Fee mortgages, his Wife ſhall abt — os 
down the Intereſt of a third Part of mortgage Money. p. 38 


. 6. p. 387. c. 7 
Or redeem, Paying a third of the Money, and hold over ior the 
reſt. p- 383. c. 3. p. 386 & 4 


6. Feme joined with Baron i in Fine, in order to mortgage Lo 
which not being done no Bar of Dower in Equity. p. 385. c. 1 
Dower not to be barred but by an expreſs Intention of chi Parties, 
p. 385. c. 14, 15, 1 16 
Deviſe of Lands to a Wife no Bar unleſs ſaid to be in SatitaCtion. 
p. 386. c. 5. p. 389. c. 18 
Where a Jainture ſhall be in Bar of 4 p. 387. c. 8, 9 


9. A Wie Intereſt no Bar. . 388. e. 16 
A Wife OY — for Life i in Bar of Dower, muſt 
9 for Land- Tax, p- 387. e. 10 


8. Where 


RT 
8. Where Equity won't affift a Dowrels, et econ” p. 385. e. 2 
p. 386. c. 3. p. 389. c. 19 


9. A Feme Infant, having a Jointure before Marriage, may elect 
5 to abide by ĩt or not A. of Age, and before Entry, * 17 


A Jointreſs favoured in Equity, p. 389. c. 1. p. 390. e. 2 

| 1 | | P. 391. c. 3, 4 5 
What Proviſion ſhall be in Satisfaction of a Jointure. p. 391. c. 6 
10, A Dowreſs ſhall have Emblements. pP . 392 


Emblements. 
FYide Dower. P. 392. 
Error. Yide Writs. P. 779. 


H 
| 
a 


Earneſt, 46, 
Eſtate. 


1. A and equitable Intereſt cannot be incorporated together. 
A. by Will d iſpoſes of his whole legal Eſtate, this . tion 

of his equitable Intereſt; an equituble Intereft under a Will con- 
ſidered as a legal one. Ra p. 393. e. 2 
An Eſtate pur auter vie limited to A. in Tail. Remainder over, 
is not an Eſtate Tail, but only a Deſcription who ſhall take as 
ſpecial Occupants during Life of Ceſtuy que vie. p. 394. c. 1. 
5 Fx, © apes 3 See Margin 
Of an Eſtate Tail by Deed. p. 395+ c. 1 


3 Evidence and Witneſſes. 


1. Exem} lification of Part of a Patent no Evidence. p. 395.c.1 
Exemplification of a Sentence in Holland, Evidence /ere. p. 413 


2. A. examined When Intereſted may on giving a Releaſe be exa- 
www cc. p. 396. c. 2, 5 

A Bank rupt's Servant may prove Dealings between his Maſter 
and his Debtor ; fair Book-keeping, when good Evidence, Cc. 
et econt. I | p. 396. c. 3 and Margin 

. 0 A. making 


„„ 


4. making B. a Defendant wuithout Cauſe, Joes his Evidence z but 
one Defendant may ule the Evidence of another. p. 396. c. 4. 


-- - YEE Þ= 307... 1 2 
Where a Truſtee may be a Witneſs, et ecant. p. 596. c. 6. p. 


c. 12 
Where an Executor. 1885 Ibid. 
If a 8 would examine a Member, they muſt disfran- 
chi ſe hun. P. 585 c. 7. The Method. Margin 
A Pariſhioner no Evidence to prove a Charity given to the Parith ; 
a Lodger ts. p. 397. c- 8 
A Wife cannot be examined to prove her Huſband's Bankruptcy ; 
be may, and ſhe touching his Effects. P- c. 9, 10 
Q Wher er a Deviſee is not a good Witneſs, if he be Lands. 
p. 397. c. 11. See Wills. p-. 360 
An Infidel a good Witneſ.. 397. c. 15 
3. Plaintiff's own Proof ot Defendant's Crate a lowed, + 
413.C.1 


Depoſitions taken in one Cauſe, uſed in another. p. 413.c. 2,5 - 
Where an inrolled Deed is Evidence without further Proof, et 
= e 413. % 3 
A.'s Depoſitions read to prove a Deed, tho' he now claimed under 
it. r 
Of reading one Defendant's Anſwer againſt the other. p. 67. c. 3 
Declaration of a Truſt, good Evidence of a Truſt. p. 413. c. 7 
A Bond for Performance of Articles, tho' cancelled, 1 of 
Execution. p. 413. c. 9 
Rule of Evidence ſame in Equity as at Lan, Evidence of Surren= 
ders, or Title to a Copyhold, what,  , p.414-c: 10 
An Infant's Anſwer no Evidence againſt him ; nor a Wite's againſt 


her Huſband. | p- 414. c. 11, 12 
A Decd altered after Execution cannot be given in Evidence, un- 
leſs reſtampt. p. 414. c. 13 


Thirty Years Abſence good Evidence of party s Death. Pp: 4+. 


A Bond or Mortgage prima {0% gon good Evidence of a Debt; 1 
Fraud appears, Gorges, . to prove Money paid. p- 414. 
C. 1 
No Intereſt paid on a Bond for twenty . r Evi- 
dence of Payment of Principal. 6. and Margin. 
8. No collateral Proof againſt expreſs Words of of a Will, but In- 
tent of a Truſt ſupplied by Proof. p. 415. c. 1 
6. Where parol Evidence ſhall be admitted to ſhew Party's In- 
tent, etecont. p. 415. c. 1, 2, 3, 4, 5» 6, 7. p. 416. c.8, 


IO, 11, 12, 14. p. 417. c. 18 


Where the Will explains itſelf, no Evidence de hors to be ad- 
mitted. 416. c. 9 
No Proof out of a Will to be uid; in caſe of a Devite of a of a 

Guardian/hip ; nor of a Deviſe of Lands, pi. 416. c. 13 
7. A Commiſſion, tc, iſſuing out of Equity not diſcontinued by 
the King's Death. p. 417. Note at (D) 
8. A special Commiſſion to re-examine a Wins, ſuppreſſed. 


417. c. 1 
_ Order 


t 54 J 
dare 6 en I l es his Depofitian 
may be read, RR IJ 


30, Leave to prove a Deed after Publication, P. 417. c. 3 
11, A Wire Ge before Signiog his Examication, it cannot be 
P. 417- C. . 
Of ring ber 44. of Nc. 2 417. c. 5. and Mar- 


e. 7 „ c. 10 
122, A Witneſs ſwears refleing ng Warts; who to 8 


41 <9 
13. Depoſuions where amendable. 5 8 11 
34. Examinations of a Witneſs regular, tho Puiati died * 
tore. 419. © 
15. After Publication Plaintiff ought not to * to | 
Defendant's Examination. Pp. 19 e. '3 


Exceutors and Adminiſtrators. 


1. Executor proper Perſan to get in Teſtator's EffeQs, p. 253, 


c, 10. p. 254. c. 14 
| E a Truſtee, and Securities not to. be taken qut of his Hands, 


except, c. p. 420. c. 1. p. 421. e. a, 3, 4 
Where a Will is in Part forged, — ſhould prove i it. 


p, 421. c. 1 
After Will proved, iſſue directed to try Compog or Non Compos. 


p. 421. c, 2 
A Bill may be brought to diſcover by what Means a proved Will 


was obtained, there being a former Win unproved. p- Mi. 


6.3 
A Vi obtained by Fraud, ſet aſide, p. 42 1. e. 4 


2. Bill to prove a Will of Lands ; Teſtator's ſanit to be proved. 
No Order for proving a Will Viva Vote at the Hearing ; ſecus, 


of a Deed. p. 422. c. 5, 6 
A Bill may be brought againſt a Lunatic, to prove a Will per 
Tefies. p. 422. c. 


I bo proper to prove a Will of Lands in Equity, yet not abſo- 
lutely neceſſary, any more than a Deed. p. 422. c. 8. p. 
680. e. 10. and Margin 

Where there are Bona Notabilia i in divers Dioceſes, Executor muſt 


rove the Will in the Archbithop? s Court. p. $76. c. 2 
If he brings a Scire Facias to revive a Decree, he an ſhew he 
has proved the Will. Ibid. 


3. [he Reſidue of my Goods I give to wy loving Executor,” 
ine Blank) 8 to be gran ted. p- 422. c. 1 
Letters of Adminiſtration may be aſſigned. p. 422. c. 2 
4. One intitled to a diſtributive Shure of an Inteftate's Eftate 
dies, within,a Year tis a veſted: Intereſt, and to go to his 
entative. p. 423. c. 3 

| | £. indebted to 'B. for Rent, B. dies, C. adminiſters to B. 4, 
gives a Note for this Rent to C. the Rent belongs to C's Ad- 
miniſtrators. g 7.3” 4 


is ) 


4. dies 1 leaving Iſſue B. and C. C. Nr 1500l. 
for her Share of /.'s 7 Eſtate, and that B. ſhould take 
Adminiſtration, B. pays the 1 500l. makes D. his Executor, 
and deviſes to him all his perſonal Eftate and dies, there bei 
1000), out upon Bond of 4 $ Eſtate, D. ſhall have Adwinie 
tration. p- 45 c. 5 
Chuſes in Action veſt in Baron by Statute of Diſtributions, and 
he die after his Wife, Adminiſtration to be granted to his next 
of kin, p. 423. c. 6,7. P. 425. c. a 
5. If 4's Executor dies Inte ſtate, A. s next of kin to have Ad- 
miniſt ration de bonis non together with A. s perſonal Eſtate un- 
adminiſtered. 424. c. 8, 11, 12. p. 425. e. '3 


But im he and B. make Willi and C. Executor, and A. gives 


him t e Surplus of his perfonal Eſtate, but B. does not; C. 
dies Inteſtate, his Adminiftrator ſhall have Adminiſtration of 
A.'s perfonal Ettate, but B. c next of kin are to have Adminiſ- 
trarion to him. p. 424. e. 9 
An Adminiſtrator de bonis non ſhall nt make Diſtribution. p. 433. 
c. 11. p. 432. e. 5 con 
6. Degrees of Proximity by Civil and Common. Law. 424. c. 10 
: E 2 granted to the principal Creditor from * of 
in. 5 - I4 
I a Son dies Inteſtate, or a Wife, the Huſtand or Ge as Fake i in- 
titled to Adminiſtration. p. 425. c. 15 
A Baſtard dies Inteſtate without Wife or Iſſue, the Crown's Pa- 
tentee intitled to Adminiſtration. 425. e. 16 
Feme Covert intitled to Admin iſtration as principal Legatee muſt 
take it in her own Name, or Baron may in her Right, p. 425. 


An Executor dies Inte ſtate before Probate, Teftator's 8 
ttftive intitled to Adminiſtration. But if appointed Executor 
and Legatee, Executor's Repreſentative intitled. p. 425. c. 18 
Adminiſtration granted to two, one dies; it ſurvives. p. gas. 


| | C4 
Adminiſtration granted in a foreign Court not taken Notice of 5 
here. p. 425. c. 20 


A. and B. Bond Creditors take joint Adwieiftration, A. gets 
Aſſets and retains his Debts but muſt account with B, p. 426. 
= * 
8. Of Adminiſtration durante minori Ætate. p. 426. c. 1. p. 
427. c. 2 
Tho' the Ordinary may grant Adminiſtration durante, c. to 
whom he pleaſes. yet Equity will appoint a Receiver if Ad- 
miniftrator be poor. p. 427. c. 4 
9. Bill by Mor'gages's Heir to redeem, Executor to be a Party, 
| p. 427. c. 1 
Where Executor and not the Heir ſhall have mortgage Money. 
428. c. 2. p. 429. c. 3, 4 
Lands deviſed to Execufors to he ſo d, and the Surplus deviſed 
to them ; no reſulting. Truft for Heir's Benefit. p. 430. c. 5 
A. dies Inteſtate, leaving B. 1 Wife and two Daughters C. and 
D. J. lays out 50o0l. bur of 's Eſtate in Land, and ſettles it 


* 


® &F mn 
on herfelf for Life, Remainder to her right Heirs, this good. 


| p. 430. c. 6 
Furniture fixed to the Freehold, and purchaſed with the Thank 
and Hangings nailed to the Walls, go to the Executor. p. 430 


ED” fees | PWT 

Deviſe of Lands to an Executor in Truſt, to be ſold for Payment 
of Debts and Legacies ; a beneficial Legacy to him. p. 430 

| | c. 8 


A. deviſes Lands to his Executor for and until Payment of his 
Debts, Executor bath but a Chattel Intereſt. p. 430. c. 9 
Leſſee of Lands to him and his Heirs for three Lives, aſſigns theni, 
| reſerving a Rent to him and his Executors, they entitled to the 
_ - p. 430. c. 10 
A. deviſed a Term for Years to B. for Life, Remainder to B.'s 
Heirs, it goes to his Executor. | p. 431. c. 11, 12 
Whatever Intereſt in, or Profits out of a real Eftate undiſpoſed 
of by Teſtator, deſcend to the Heir. p. 431. c. 13 
10. Statute of Diſtribution founded on the Cuſtom of London. 
Rag 7 | __ 405.0. 2, e 
Who are entitled to a diſtributive Share of an Inteſtate's Eſtate, 
and in what Proportion, et eccnt, p. 432. Margin (a) p. 432 
c. 1, 2, 3, 4. p. 433. c. 6, 7. p. 436. c. 18, 19, 20. p. 437 


c. 25. p. 43. c. 379. p. 441. c. 44, 47. p. 442. c. 48 
448. c. 12 


p- 443- ©. 55. f. 
11. The Statute of Car. 2. prefers the next of Kin though colla- 
teral, before one though lineal, that is more remote. p. 436 


2 | | , t 
See Lord Cœtuper s Opinion upon this Statute, as to the Word 
Portion with reſpect to younger Children. p. 438. c. 30 


The Occaſion of making this Statute and what it meddles with, 
A p. 442. c. 50. p. 443. c. 51 
A diſtributary Share of an Inteſtate's Eſtate, a veſſed Intereſt and 
tranſmiſſible. p. 437. c. 27. p. 439. c. 34. 8. o. 52 
| „ . [See antea 11] 
But a f0f/umous Child, ſhall be let in for its Share, p. 434 
Ws c. 14. p. 443. Note to c. 52. p. 446. c. 60 
A. dies Inteſtate leaving Xa > his Mother, an Intereſt in his per- 
ſonal Eſtate veſts in her preſently, and it goes to her Executor 
and reſiduary Legatee, though the died before ſhe had admi- 
niſtered ro 4 - red he $36 
A. deviſes the Surplus of his 2 Eſtate to B. C. D. and E. 
equally, and appoints I, S. Executor in Truſt; B. dies living 
A. his Share to go according to the Statute. . 440. c. 38 
A. deviſes his Eſtate to B. for the Uſe of his Relations, without 
ſpecifying any in particular, it goes according to the Stat. p. 
Ss EE 440. c. 31 
Children and Grandchildren take per Capita and not per Stirpes. 
. | 439. L. 33 
A Legatee obſerves. not the Terms preſcribed by the Wil » Teſta» 
tor looked upon as an Inteſtate as to ſuch Legacy. p. 439. c. 35 


A. deviſes 1s, and no more to one of his Children, and * In- 
| | tdteeſtate 
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Eſtate. p. 454. e. 13 
4d an Account out of | 
ay Coſts. p. 45 3. e. 9 
Feats to E Al- 


ner on ents Alb red wed; but as to the 
ns 8 10 No 8 5 of Creditors our of the real 
tAHers.* © W P. 454. e. 14 
5 A Bill lies wy 7. rde tian, e, Ne pu Hebo. | lol 22 5 


5 BE Tant for Tie uid 2 e 1 5 mortgage Lands 
| on les, 1 5 it, he ma 
OT A e ee w 5.05 
F x Deb berg s In eft u n Ex- 

& joint 6 Tot 2 | 
ee le bin -p. 456. c. 5 


15 p, 455. e. 2 
2 By 9 f | 
d e elpts, ee fn 1 25 2 if 


arol romiſe to pay 
* "atetnes cd 10 Ae Wenke | Tees, © P. 45 
An Altöruey; de 1 55 F Als eo Ani se to be- . pal his 
i Whether 15 n 8 Ht p. 456. c e. 8 

2 8 Where a rin Eaech aber all Fuß — 451 p. 457 


2 
40. 4 diviſes'to each of lis Eter e cba baer Moutaing, 
r and 10l. a Year for their Trouble. one renounces, he 
o have Mourning and Ring only; reſt ſinks into the Eſtate, 


p. 457 c. 1 
21. Where 


. $9, } 
21, Where there is only a Power to ſell. Lands, and no Eſtate de- 
viſed to Executors, on a Bill againſt FY Heir to compel a Sale, 
Execurorgneed not he Parties, p. 457. c. 2. Jide c. 11 


Las 14th Lea: þ 4 p. 454 
22. Where an Executor ſhall rake as ſuch, or as a Legatee, or as 


a Deviſee, et econt. 2-45 457. c. 1, 2. p. 458. c. 3 
23. In what Order Executors ouzht* o pay Debts and Legacies. 
p. 450. e. 1. P.458.C.1,2, p.459.C, 3, 4 5, 6. P. 460 
c. 7, 8, 9, 10, 11. p. 151. c. 12; 63 A pl 452: c. 15, 16 


17, 18, 1 46 e. 20, ak. 4A, Ag: . 464. c. a 26 
ide 1 5 # Creduor and Debtor «IJ 


24. Expreſs Words or Words tantamount, requiſite to exempt the 

perſonal Eſtate from — 7 Debts. p. 454. c. 24 

1. EC oo 

4. deviſes Part of his Lands to B. and the other Part be permits 
to deſcend to his Heir, theſe LIT liable to pay A.'s Debts. 

p. 404. c. ab 

p. 4 c. 1. p. 465. 63; 

68 


be. 19, 20, 21, 22 


(See . . 800 


26. A. and B. "Executors, B. 5 7 


nd A. in E landland 
has Aﬀets, B, on a Bill 5 A. ond ea, not 2 _ 


a Party. p. 464 
Note at (Q) 
Cur will not follow the Aſſets, unleſs Fraud. bid 


A. makes B. and C. Execytors, B. owes. A. Money upon Bond, if 
re/iduum be deviſed between B. and C. C. may ſue for his 
Share, and it is Aſſets. 33 
One Executor cannot force the Aſſets out of the Hand of the 
other, unleſs for ſpecial Reaſon, But if Executors are Cre- 
ditors, one cannot retain the Aſſets againſt the other, bid 
27. A Promiſe by an Executor to Teſtator to pay Legacies in caſe 
he will not alter his Will binds, | though no Aſſets. p. 495 


c. 4 
28. Where the Widow ſhall account to her Huſband's Executors 
for the Receipt of Tipping's Water. . 467. c. 14 


29. An Eſtate tor three Lives to A, his Executors an Adminiſtra- 
tors, a perſonal Eſtate, and Hable to A. Debts by fmple'Con- 


tract, as a Leaſe for Years. : p. 468. c. 15 
But 'a Leaſe to A. and his Heirs for three Lives i il 4 real Eſtate, and 
only liable to ſuch Debts as bind the Heir. p. 469. c. 18 


bether a Leaſehold Eſtate in Scotland can be valued in Eng- 
i as perſonal / Aﬀers, as a Leaſehold i in Ireland may. p. 468 
e 
An Advowſon deſcending to an Heir, i is real Aſſets. p. 469 
C. 23, 24 
1. Devaſtavit what. See p. I, 2, 3, p. 420. c. 4 
By againſt an Executor Gt ban. on a Bill 7 
Money decreed with Intereſt, 


Executot aſſigns a Term in Truſt to attend the Eberl, he he & 
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What not e leer 478. e. 3. p. 481. c. 13 
Suppreſſio veri, or ſuggeſtjo ſalß. 00 Reaſon 4 ſet aſide any Re- 
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A Bond for Performance of Antcles was read tho cancelled. p. 
OP 480. c. 4 


4 4 panned ah diſintereſted, afterwards becomes PM 


ions p. 491 De. 

: ions of a 5 c 
£ enn be read. 0 p- 491. c. 8 
2 maybe read gt the tho not redd ar 


de Hearing, alter, on Appeal to the — p. 491. c. 9. 
See p. 491. c. 1. cont 


3. A Cauſe for perpernaing Team; not tw. be les down for 


Hearing. ; 7-210 © R. Ce, 
| ef petitions to rehear, Cauſe 2 


complained of, wholly open with 9 by Defendant; on 3 


the whole Cauſe is opened, Le 
[Appl the by Default, made abfolue 7 2 


1 the Coſt l e - 0 being paid. 
. 4914073 


and not to appeal. N rc. 8 
6. Order ſor a Rehearing not diſcharged, tho' above. twenty 
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; 1. Heir i is "Nomen Colle&ioum and the ſame with the Word Heirs, | 


492. 28 
2. . What aciotints jo a Charge bn the regal” Ele, 88 to Fay ment 


of Debts, Legacies, Portions, Ce. P. 493. c. 8. p 497. e. 


15. p. 499. Cc. 23, 24. P. 500, c. 25. p. 503. c. 4% p. 


494. ©. 42, 43 


Real and perſonal Eſtate ſubjetted 1a. the 
bu Heir to pay them or real Eſtatè to be ſold, hut he may ſue bh 
the Perſonaley p. 493- c. 2. p. 506. c. 1 


4. Where * Ente ſhall contribute bo diſcharge a Mort- 
ge deviſed to A 1 p. 493. . 3 

ere a Mortgage ſhall be computed f Teſtator s Debts, 
oy the Surplus only divided among, the ea agrees. P. 493+ 


5 e. 4. 
5. A renewed Title deſcends not ro the "Heir of the _ 


Right, | P- 494- Co 


6. What a neceſſary Implication to Ufnheri an Heir 12 Lav 
- EY 6.C. 11 
* he eannot be without i 33 | 4 — +. 12 


7» Where an Heir may take by Deſcent an e Ela, which could 
never yeſt during the Life of the Anceſtor. p. 498. e. 18 


8 1 Law of England in Suits againſt n ED. oh the Ci il 


p. 498, e. 19 


And where i it is a Meaſuring caſt between an Executor bad an 


Heir, the Heir ſhall have the Preference, P- 499. c. 4 
— 9.4 


y * 
* 
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Sho 4 binds binſaf and * Hein, and 33 2 bebe 
Aſſete, of eth emüg to pay the Bondy, Obligee retovers 
1 Heir, and Heir may recover out ef he 3 
ons; oo. c. 2 
10 Wzere the perten! Egtete halt: be — Bike af the 
| ' Real id Fayment of D-bts, Legacies, Wc. et econt. p. 493 · c. 
. P. . e. 8 9. p. — 36,3 15057 496, e. 13. h. 497 b. 
16. p. 498. d. 47. 5 499. c. ad a ag. p. 500. c. 25, 5,31. 
* 38, 396: P. 504. C. 4a, 43. N 2 
11. Halves fuchs as well 27 gone hal] have. Aid of che pere 
| focal: Eäate, but not to 3 „ cqpay p. 493. C. A p- 
ra6t ner 7 10 390. F. 34. 50a. 0. 9 
But not A Remaibtler Men- bs bY ; C5. « 
Area Eftate.made able: to: Debts. ſhall only come: 1 Aid 


'$ 10. Mg which ſhall be firſt applied. OD, Ci 
here: the: Fieir fail have tlic. Surplus after * Dain 12 | 


| * Where ihere is any Donbe an:: the P Wie c. to 
 cltablithed againft an Heir, de- * Lw. P- Jo. 


14 Bill in. Heir to. b p Win. he ok — 
th Bl apt, yet he ſhall have Colts; ſecus, if he Ex- 

WI of his own. p. 500. c. a8 
15. 'Teftawr's Heir at Law being a e let i — the: Reſi- 
ſidue of er gl 'Taiſed: by: the Wil fot Payment of Debra 


a 2019/21 8 p- 500. c. 29 
66. Devree bd Bebe abe vet bind! che yeal Afets deſcended 
__ro-tlieffivig; ara Jodgment dots. . | p. 501. c. 33 


17. A. covchants for: himſelf. — Heirs to purchaſe, A. 
ſettles Lands; the Executor muſt lay out the Money, tho 


Heir both Debtor and Cr editor. pe Soi. c. 38% 
| 18. Intereſt in, or Profits our dl che ren! Eſtate undiſpoſed of, de- 
ſcend to the Heir. p. 501. c. 36 


19. A Truſtee, by Writing under Hand and Seal, acknow= 
A es having receiyed Money. under the I xuſt the Writing 
pecialty, and good againſt Executor, but hot againſt his 
Heir p. 502, c. 37 
20. Where a Daughter's Portion ſhall fink into the Eſtate tor 
the Heir's Benetir.. . evo p.503. e. 4. 
21. Where Lands ſhall be 3 wich the Payment of Por- 
tions. p. 504. c. 42 
22. A particular Legacy bequeathed to an Executor not to come 
in Ald in caſe of a Deficiency, p. 504. c. 44 
23. Where the Words Heirs of the Body” are only a Defigna- 
tio Perſong. p. 505. c. 1, 2, 3 
Heir forted to pay a Debt mo recover out of the perional Ai ers. 
506. c. 2 
24. Vendor of Lands may come eig Vendee' $ N for 
Reſidue of the purchaſe Mone Ae +waagh is Heir at Law to 
: Vendee he ſhall have the —_— p. 506. c. 3, 4 
Vol. II. 25. No 


c. 2 


© 8-3 


25. No Covenant in 2 r the = Wort 


Mottgagor's Executor ſhall pay it. 
26. Of an implied and refuking Truſt for the Heir Bcnebt. 5 p- 
ä 450. c. 8. P. 506. e. 1. p. 507. e. 2, 3. P. $08. d. 4, 5. 6. p. 
744. C. 7. Pp. 745. e. 10 
ehr Truſt o the Heir, not deviſed away, Afﬀets 


o8. Nore at (E 
Cams Truft of an Inheritance, binds bimtell and and his Het) 
2 Bond. 1 his Truſt not Aſſets to the Heir ; but the Truſt of 
. ares: 36a p- _ 


3 and Mortgagee fell the Lands, Aenne 
Alete, p. 509. e. a 
A Term is in Truft for B. for Life, then for raiſing an 
- Annviry- for C. his Wife, and then to the Heirs Male of J. 
dy C. is being the Truſt of « Term, the Heir Male takes by 
Purchaſe, and it is not. Aſſets. 509. c. 3 
A Truſt of a Copyhold in the Hands of the Heir p. 509. 


C. 4 

8 — 4 of a mortgoged Tem, Aﬀets to pay ſim- 
e. 
An Advowſon in Fee real Aſſets. 1 . 

28. A Kemainder Man in Tail ſells this Remainder at an under 

Nute, Conveyance ſer aſide. p- 510. e. n 

A Conveyance y a weak Man for a ſmall Conſideration ſer aſide 

_ - in Favour of the Heir. p. 510. e. a 

Bill by an Heir to be relieved int Articles into by 

dim for” the Sale of a Reverſion for 3300]. when he ſhould 

come into Foſſeſſion, with Intereſt from the Time of the Ar- 

— till then, diſmiſſed. Secut, if the had been to 

pay down 00l. when he ſhould come into Poſſeſſion, p- N 


: E for Sales of reverſionary Edates by Heirs are ref fe 
_ _akde, r N Bid. 


8 — = — — 
Jew. 
HE Lord Chancellor to rat Maintenance to be allowed 


by Jews to Proteſtant Chi 813 

In the Courts Allowance of —— out of a Jeu's ate to 
his Daughter turned Proteſtant, not Material tho ſhe be above 
40, or married, or the Jew dead. p. 513. c. 2 


[6] 
See Mortgages. 


Where there were Articles, and in them a Covenant to covenant 
in the Conveyance that the Lands were free from Incum- 
brances z this is not a Covenant that the Lands are free, but 
only that in the Conveyance he would covenant ſo. p. 514. c. 1 


Infant, 


1+ Where Cay will give an Infant Day to fhew Cauſe againft a 
Decree, after he comes of Age, ef eco. p. 514. e. 1. p. $16. 


1 c. JO. p. 517. c. 12, 17, 18 
An Infant when of Age, and before a Decree =: made abſolute, 
may put in a new Anſwer. p. 516. c. 5 


er 
An Infant may reverſe a Decree by Bill of Review, Rehearing, or 
original Bill. | | p. 516. c. 8 
On a Hill to ſet aſide a Decree againſt an Infant for Fraud, if it be 
not fraudulent, tho in every reſpect not ſo equitable ; Cur? will 
not ſet it aſide. = 9 


2. In a Forecloſure againſt an Infant, tho he has fix Mozths after 


he comes of Age, to ſhew Cauſe, fc. yer he cannot ravel into 


the Account, nor redeem, but only ſhew an Error in the De- 
Cree. ED, 35 l 
3. Six Hundred Pounds per Ann. allowed for the dance of 

an Infant out of her Eſtate ; a fit of Sickneſs coſt 143]. extraor- 
dinary, and allowed. | | p. 516. c. 7 
Of Allowance of Maintenance to a Guardian. P- 517. c. 19 
4. Where an Infant at full Age accepting a Legacy, waives his 
| Inheritance. I 5 | p. $88. 6. 
5. An Infant carrying on a Fraud, to make Satisfaction. p. 515. 
8 
6. A. an Infant by himſelf and Guardian articles to let B. a —_ 
3. pays Rent, after A. comes of Age and then 4. ſeils the 
Eſtate to C. C. to execute a Leaſe to B. and B. a Counterpart 
5 . #IES 
7, Infant borrowing Money for Neceſſaries liable to pay 2 

| „„ 516. e. 
8. Agreement by an Infant on Marriage, carried into rr 
„ „ 5 p. 516. c. 11 
9. An Infant contracts with his Friends Conſent 14 Intereſt 
_* ſhould become Principal, if Creditors would not at that Time, 
extends the Debtor's Lands, and decreed good, p- 2 13 
10. An Infant ſhall not be comets by any Mlltabee of A 


i ge | 12. An 
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on 


12. An Infant's Anſwer cannot be given in Evidence ag inſt him. 


p-. 517.c. 16 
13. The Stat. of Limitations hinds-an ht. p. 517. c. 17 
14. Ineroachment of a — made in — of the An- 
ceſtor, who after full Age acquieſced under it 21 Years ; tho 
Infancy urged, yet Cur! took no Notice of it. p.518.c. 1. 
15. Wherethe Parol may demur, et econt. p. 518. c. 1. Margin (a) 
- An Infant may preſent to a Living. 5 518. c. 3 
7.-An laftars Deed fs not void, but only voidable ; . 
not plead Ven eff Faru. | ＋ n e. 4 
18. An Infaqt Truſtee to — * 1, 2, 3 
d will not on Motion or tition order an Infant Truſtee to | 
convey, unleſs the Truſt Des, in Writing, but will leave 
Ceſtuy gue Truft to get a Decree, p. 520. c. 4 
The Statute extends only to Caſes where the Infant is a bare Truftee 
originally, 33.0.5 
Nr ren., not to * are i imphe or con- 
frufive only. p. 521. c. 7 
Land given to an Infant, charged with the payment of Money to 
B. makes him a Truſtee for B. but not within the Statute becauſe 
be takes an lacereſt in the Lands, P. 1, ©. 6 


injundion. 


1. Perpetual bh eren granted after ſeveral Trials i in e f 
= og 35 >: 4 os 
Where to enjoin a Suit upon a foreign il of Exchange. p. 524 


A. cites B. in * Spiritual Court to prove a Will per teſtes; Gr. 
der do ſtay Proceedings "la Bill thould be br ought for a per- 
petual Iajunction. : p. 256. c. 11 
2. Die granted againſt printing and ſelling of Books on 8 
An. p. 522. e. 2. p. 523. c. 5 
Granted on au Action brought for a Netcare: p. 522. c. 
4. obtains an Injunction on B. s praying Time to anfwer, A. ſuf- 
fers . to obtain a Verdict, and then ſerves the Injunction, but 
Giſcharged, and A. left to move for one on the Merits. p. 525 


3. Denied on an Action brought by an Attorney for Money 5 

pended. p. 524. c. 6 
Injunction granted to ſtay Waſte by aDeviſee in Truft. p. 528 

& 12 

4. The Meaning of the Words fro defeau placiti, Cc. and the 

| - Words Judieium intrare, in an Injunction. p. 525 c. 8 
5. In what Caſes Injunction was continued till Hearing, p. 525. 


. £,10 
6. What ſhall nor be Breach of an Inj Qion. p. 259. c. 1, 2, 3 
7. If a Declaration is delivered, the Farty may proceed to fud 

pt notwithſtanding. an Injunction, and Xxecution is _ 
== but if no re AP delivered, all Proceedings are 


pP. ä 


5 I 6 1 


Intereſt Money. 
See Legacy. 


1. What Debts, Annuities, Ec. ſhall carry; Intereſt, and from 


what Time, et econt. p. 529. c, 2, 3, 4. p. 530. c. 5, 6,7, 
8,9. P. 531. e. 10, 17, 13, 13, 14, 16. p. 538. S 17, 18, 


19, 1 22, pr ber $33. C. 24 
2. If nothing 1s made out of Lands by- Ity, In- 
tereſt ought not to run thereon. p. 529. e. 7 


3. Where exceſſive Rates are allowed for Work in reſpect of 
flow Payments, no Intereſt allowed, for Intereſt only ſupplies 


the want of prompt P 1.1 
4. Whether an n ſhall be allowed lands be > 
paid by him before he received any. p- 53 c. 1 


5. A Deviſee for Life of a Church {FEY to have no Int 
for a Fine paid on Renewal, but to be paid e 


32. C. 1 
6. Mortgage with a Covenant for making the Intereſt Principal 
and to Intereſt Equity will relieve, p. 529. Margin (5) 
7. Intereſt to be made Principal from the Time of ftating the 
Account, p. 529 Cc. 1 
8. Where the Intereſt may exceed the Penalty. r 

9. What Intereſt a Debt contrat᷑ted in a fireign Country tha i 
carry here. p- 533 C. 1 
10. If A. has B. s Money by way of Lans, he ought to anſwer 
| Intereſt ; ſo if he takes from B. either his Money or his 
Goods which he is trading with, and. turns them into Money. 


95 p. 534+ C. 2 
11. Ineereft * to ſink the Principal. | p. 534 (D) 


'I ointenants and Tenants i in Common. 


1. No Diverſity between a Grant to two and their Heirs, and a 
Grant to Nuo and their reſpective Heirs, or to to and their 
Heirs reſpedtively. p. 535. c. 1 

2. What a Jointenancy and what a Tenancy in Common. p. 353. 

" "iu ET c. 4, 5. p. 537- e. 6.7 

3 Nothing unreaſonable 4 t aw of Jointenancy, &c, 

37-C. 1 


P. 
4. At Law Grant of a Term to two, the Thing granted muſt 
_ * ſurvive if the Jointenancy be not ſeverred. P-$37.C.2 2 


5. Upon a Severance of a Jointenancy in Land, the Eftare does 
not continue during the Life of each Donee, but deter mines 
n the Death of one, for his Motety. p. 538. c. 3 
6. Truſt of a Term in r goes to the Survivor. 


538. c. 4 
N 7. Where 


11 1 
7. Where one Jointenant is bound by the AQ of the other. 
| p: 538. c. 1, F | 


Legacies. | 


1. What is « Legacy veſted and what « Loguey hy. | 
Note at (A) p. 539. c. 1. p. 540. c. z, 34, 5- p. 541. 6. 
6, 7, 8,9, 19. p. 542. c. 11, 12. p. 543. c. 13. 14, 15, 16. 
p. 544. e. 17. p. 545. c. 18, 19, 20, 21, 22. p. 546 C. 23. 
2 p- 547+ e. 25. p. 548. c. 26, 2 „ 28. p. 549. c. 29. p. 

$50. ©. 3% . P- 72 C. 31, 32, 78 


2. What is a ſpeci 2. M. c. 16 
4 deviſes el A goool. A. (0) 1B: 555-1 and 


dies, leaving Aﬀets, and but one — 8. S. S. in Specie; 
Executor to purchaſe as much gs wi make up both Legacies. 


Ibid. 

3. A Legacy given to a Wife in Confideration that ſhe refuſed 
ber Dower, ſhall be preferred to prcuniary Money 
| bequeathed to buy Lands, or Annuity, is a Mie Ie 
Ergo, to be preferred to a pecuniary Legacy. 5542.05 


4. A refiduary gatee, on a Deficiency of Alters, allowed (on 
the particular Circumſtance of the Caſe) to come in pari paſſu 
with the other Legatees. p. 553. C. — 
5. A. gives Legacies by Will, and others by Codicil, and char; 
his Lands with the Legacies i in the Will only ; the rio al 
Eſtate is not Tufficient to pay all the Leg . thoſe in the 
Will ſhall be charged on the © Land, and the others on the per- 
ſonal Eſtate. p. 554. e. 10 
6. A. indebted by Bond to B, deviſes to C.- Foal. and his Lands 
in Fee to I. S. leaving a perſonal Eſtate ſufficient only to pay B. 
C. ſhall zo! ſtand in B.'s Place to charge the Land, it being ſpe- 
. dev ted ; ſecus, if it had deſcended . - cir. 


7. 4 haying two flows and a Daughter, gives by brat 5 pn | 
20ol. payable at 2 1 or Marriage, if Aſſets fall ſhort to pay the 
Legacies, the Abatement to be borne out of the Sons Legacies: 
A. leaves Aſſets to pay, which the Executrix waſtes ; the 
| Daughter's Legacy ſhall have the Preference. .P-5 556. c. 18 
8. A. having mortgaged his Fee-ſimple Eſtate, deviſed bis Leaſe- 
hold to 4, and his Fee-ſimple to B. and dies leaving no other 
per ſonal Eſtate ; B. muſt take the Fee-ſimple Lands cum onere, 
and ſhall not charge the Leaſehold Lands cell * rinſed 
with the Mortgage. = e. 19 
9. A. deviſes his real and perſonal Eſtate to his * 
and their Heirs, — and Adminiſtrators, one * 


living 


221.3 
living A. her ſhare to yo as a real Eſtate to the Survivors, 
p. 536. e. 20. Vide p. 344. e. 3. p. 440. c. 38. . 564. 


10. A, 1 ſeveral Legacies, and afterwards in the ſame Will, 
= ending there would be a Surplus, gives f ther Legacies 

e former Legacies to have Preference if a Deficiency. p. 557. 

C. 21 

11. Contradictory Clauſes expouuded in a Will, ſo as to make 
all conſiſt. p. 557- ©. 24. p. 561. e. 8. 
12. Pecuniary ies were given by A. to his Children, pay- 
able at ſeveral icular Times, and a Moiety of a Term: to 
one, after the Death of his Wife ; bur if he ſhould die before 
the Portion ſhould become payable, to go to Survivors ; this 
only extends to the pecuniary Legacy, and not to the Term. 


557. c. 2 

13. A. deviſed 6000]. S. 8. Annuities „1415 ö 
at the making of the Will; the Deficiency not to be * 
out of 4. other perſonal Eſtate, being a 3 
. 28 

14. Legatees (even an Executor) muſt abate in 2 ike for 
what the Eſtate falls ſhort. p. 552. c. 1. 2 555 c. 30. 
So if Servants, Þ. C07. E v7; Mea 17, 20 
15. A. deviſed 5ool. Bank Stock to B. and 500l. Bank Stock to 
C. A. had only 500l. Bank Stock, but having fufficient Aﬀers, 


both 5ool. to be raiſed-. p. 588. e. 29 
16. Specific Legatees to cotitribute towards Diſcharging a mort- 
ged Eftate deviſed, 552. c. 4. 


17. See a particular Caſe where a Heel c Legacy ſha 1 be charge- 
able with Payment of a pecuniary Legacy, tho' generally pe- 
_ cuniary Legatees are to abate in Proportion, and thall have no 
Aid of the ſpecific Legaterr. p. 553. e. 6. and ne See 
Poftta 19 
A rever funary Legatee to have no Aſſiſtance from a fl. pecific Le- 
1 gatee. P: 53: . . 
Pl. A Loſs bap ning to the Eſtate of a Freeman of London by 
Executor's in vent to be borne out of teſtamentary Part only. 
p. 554. e. 9 
19. Specific Legatees ſhall not come into Average, but it) 
Legacies that are pecuniary, ſhall abate in Proportion. p. 554. 
n 
But zl. to the Poor of che Pariſh to be taken as Part of the Fu- 
neral, and as Doles, and ſo no Abatement. I bid. 
Q. 1 a Legacy of 200l. for a 3 ſhall come into 
Average P. 554: 4. Margin to c. 10. 
As all — 4 atees are on a Deficiency of Aſſets to abate in Fropor- 
tion; ſo if an Executor pays B. a Legatee, and there is not 
enough to 2 Pay all, B. ſhall refund; ſo if be recovers his Le- 
; ſecus, if Deſect ot Aſſets ariſes from the 
x hn of che Ee Xecutor. p. 554. c. 11, 12. [See Antea 3 
17, 19 
An Executor may bring a Bill to wake the Legatees refund a3 


we!l 


t 1 1 


well as 2 Creditor. p. 554. e. 13. p. 558. c. 26. "cont, no 
Fraud, c. appearing, 

20. Specific Legacies, as they have in ſome reſpegs the Advan- 
tage of pecuniary 2 * to be paid in tate, A ee 6 in 
Average, on a n ets, yet in others, t 

the Diladvantage, as if they have been ff or aliened ie: Teſ- 
OO IRE eee p- 525 C. 25 Þ 599, Nors to c. 
1 (a) 


ves 

coniary | Legat, 221 the refduum to bis din Wie 
as 1 Fe Legacy, and claims a 2 under the Cuſ- 
ws the . be 2. ſufficient to an{wer her Moiety, 
to abate in P bn; K be ſutßcient, 
N tees ſhall not contri , 5 p- 88771 c. 15 

| 22, A . of 150ol. . in Lands to be 

of Aﬀers; then nor ſpecific, bur ur 

C. 1 
23. "7 ones in e ce and. ines Lean by dak, 


. they ſhall all come inte verage. p. 557, C. 21 
ies are iven out of Bonds, Securities, &fc.. and 
2 A 7 


ent, e amongſt them only, and not 
F D muſt A in Proporr 
.egatee, FI in caſe of h lis Legacy, 
p. $57. 'C, 22 
25. Provily FY a Will, that. in caſe, what 3 1s given to one Niece 
all exceed in Value what i: is given to another, the, former 
fon et N what is given to either of the Niece's 
| looked upon es given * the Niece. p. l Ne Bed. 27 
* A Jour] pawued deyiſed”;to Z. B. to have it, and, 
5 paid out of the perſona] Effate. 75 p. . 6 5 
27. Date of Chartels to A. for Life, Remainder over, if they 
is” - of ſmall. Value, Cur will not oblige A. to oy Security | 
not Nee — kg 1 * 558, * 
Specific es were leſt to A. to. er the Dea a 
Py "a= B. to give Security. 8. 7% ment of them aſter 
her Death, p. 337. e. 23 
28. A Leno, payable at 21, and Intere f or it wa payable, is 
due p ently; ſecus, if no Inter ad been to be paid. 
=P. $59. c. 1. 
A JONES given to B. when fie mavries the marries before ſhe i yn 


Viri Potens, Legacy loſt. . 7 | 
A perlonal Legacy 15 be paid preciſely, tho the Child dies 


ore the a SE Time, 2 18 1 © 

29. A. deviſes Lands to his Son and his Heirs, e 1 | 

without Ifſue, then 200). to B. the Son leaves Iffue, Which 
dies without Iſſue; the zool. is not due, 559. e. 4 
loool. to B. if he arrived at the Age of 21 Years or Marriage 3 
the Legacy is payable at 21 or Marriage, p. e. 5 
30. A. deviſes 100], to B. 2 of 21 B. dies before, bis 
Executor ſhall not have the Le 2 until ſuch Time as B. 
ſhould have come to 21, had he lived. + p. 560. c. 6 
See the Diſtinction between the Executors or Adminiffrators of 
ln 


\'4 


„ 

a I egatee, dying beſore the Day of Payment, and the Deviſee 
Over. Þ. 561. c. 9. 
31. Deviſe in Truſt that the Deviſees ſhall have the Profits of 
the Lands when of Age; they have a Right to it in their Mi- 
norky, at leaſt to a Maintenance, and what is not then paid, 
ro go to their Adminiſtrators, p 561. c. 7. p. 566. c. 1. 
32. An Eſtate deviſed in Truſt, to be fold as ſoon as conveni- 
ently could be, to be divided between A4. B. c. it ought to 
be ſold in a reaſonable 'Time, and from that Time Di- 
vidend becomes a veſted Intereſt. 1 562. c. 10 
33. A. deviſes the Refidue of his real and perſonal Eftate to his 
Daughters, their Heirs, Executors and Adminiſtrators ; one dies, 
living A. her Share goes to the Survivors as 8 - 

| Ye ; | | p. 504. ( 

34. Of Intereſt for a Legacy. p. 564. c. 1, 2. p. 565. c. 3, "4 


6, 7, 8, 9. p. 566. c. 14, 15. 16. p. 567. c. 17, 18, 19, 20. 
: See [ntereft Money. : 
35. Where an Infant Legatee ſhall have Maintenance out of his 
ey before it is due. p 585. c. 4. p. 566. c. 10, 11, 12 
FR hat Act of a Lyra ſhall amount to an Ademption of - 
| cy, et econt. p. c. 1. p- 509. c. 3, 4, 5. p. 570. e. 
37. A Lega — 2 of a Fund dich fails, to 2 out 
ol the perſonal Eſtate, . p. 568. e. a 
38. A. deviſes 1000l. S. 8. S. to B. at the making the Will; A. 
had 1800]. ſuch Stock, A. reduced it to 200], which he in- 
creaſed to 1660]. and died; between making the Will and 4.'s 
Death the Act took place, which changed three Fourths of 
the 8. S. S. into Annuities ; B. s Legacy remains good. p. 570. 


g's - C. 

39 . Pecuniary Legacies are given by Will to A. B. Ce. el 
greater Legacies to ſame perſons by a Codicil; they ſhall take 
doth under the Will and Codicil, p. 570. c. 1 
40. Where a Legacy by a Will ſhall not be in Satisfaction of an 
Annuty, ns 5 p- 570. c. 2 
41. A. deviſes the Refiduum of his perſonal Eſtate to three, the 
Survivor takes the whole. l 
42. A Legatee forced to abate of his perſonal Legacy towards Pay- 
ment of Debts, to ſtand in the Place of a Creditor to recover 
a proportionable Satistaction out of the real Eſtate deviſed to 
be ſold for the Payment of Debts, r 
A ſpecific or other Legatee ſhall ſtand in the. Place of a Creditor 
by Bond or Mortgage, (or Judgment) if theſe take Satisfaction 
out of the perſonal Eftate. 8 p. 573. e. 4 
43. Where Cur will not grant an Injunction to ſtay a Suit in the 
Spiritual Court for a Legacy, et econt. p- 573 c. 2 
Where Chancery and the Spiritual Court have a concurrent Ju- 
riſdiction, whichever is poſſeſſed of the Cauſe has a Right to 
proceed, but Chancery will ſtay the Huſband's Proceedings in 
| xo} Court for a Legacy given to his Wife, and why. 


5 p. 573˙ C. 

44. If a Creditor or Legatee comes in before the Maſter he wall 
have his Coſts. | p. 573. c. 5 
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SY 


& © 
A Wit Virtue of Power appoints Truſt Money to B. her 
abend, 2 not to take Effects till aſter her Death, B. dies 


— the Money being veſted by Deed, belongs to his Execu- 


Net 
46. 5 Dewdtle Canſe evrti what, and where « Gif 2 a $4 


Se Bury p · 57h, 574, 575 
If Party 'recores then the Propere ever 9 lim P- 573- 
1 


Length of Time | 
ure | v. 578, 376 
ae.” 


ien. 


What is « Les on Lal.. * 
Limitations (Stat. of). 


1. A Truſt not within this Sat. P- 578. e 1, 3. see p. 579. e. 8 


Not Tithes. : p 579. c. 4 
Nor a Bill of Revivor. MR fa c. 7 
Forbearance for 20 Years « a good Bar between 8 
Merchant. ee 
What A# revives a Debt once barred. p- 579. c. 5 


Concealing a Deed may prevent the Stat. = 
2. Whare Defendant os the. Hearing __ have the Beet of the 


ou = | N 5 78. c. 2 
—_— Se Ti, Cuſtoms of London. 
| | Lunatick and Idiot. 


1 \. The King's Preoguie in the Cullly of Lands of Idiots and 

ee ad poi SD 80. Margin (a) 
— — ey. p. 580 

Concerning the Cute of che Perſon and Eftare of a Lunatick, 


Lunatcks and Idiots, or their Committees may co el 
[hams and Mortgaves. 4 * 


eder. Lunatick and Idiot | are pun ed 
Pen 


How W 


: - o | - . 3 * 5 \ 1 Oi 0 
bs * * . =. „ * \% 0 — „ a 2 
ge · 
* * 1 - 
1 


$56 e kat p16 Baron and Feme 
p. 129. Bonds p. 181. Settlement, p. 714. 
Conditions. 


EGALITY of a Marriage not to be agirated, giving « 
Perſon away not eſſential to a Marriage Agreement. Agree- 

; "Rog by way of Marcigs kan, fc rey MI 585 
| a C. 1 
e Contrafsto be obſerved in all Countries. p. 585. e. a 
What Evidence of a Marriage, et econt. 3 
Power to a Feme Sole to diſpoſe by Will, ſuſpended ee 
if ſhe ſurvives Baron, Power revives. . oe » 585. e © 4 
e 500 l. 


Bond to marry a Woman within 12 * or 
e | : p. 585. = 
| Maſter and Servant, p 886. 
85 . | Merger. ; 2 , | 
| Tank Gs, | 5 F 
leſne Profits 
. CCC 
8 

| 1 1 5 p. 58 

: Of cron ing ad we Pits 9 "hy 3 — * 
Breavog op Mines, or Wit Te onen to da fo; Reaſon 

aan Injungion, wp latin Bo 1 

| Mortgages 


I. -Peifotil Ellie chough tries, to pay a Mitre: unleſs ex- 
empted, p. 591. Margin (e 
ge what. : 


a 9 75 „e. 1. e. & 
r 
I kat he or. an abſo Deed,” ſuffers Poſſeſſion My go fome- 
5 it is again « Mortgage, p: 591. c. 1 


in Fee, | p. 592. e. 3, 4 
3 ag TS Connect 18 4 ; Mortgage i is made, and no Deſea- 


| zancez Mortgagor 8 P. 592. c. Abe 


76 1] 


The Practice in the North of making Mortgages abſolute, and the 
Defeazance by a ſeparate Deed, diſapproved of. P- 593 
An abſolute Conveyance for 100l. to 4. who inſtead of entring 
and — the Profits, demands Intereſt ; this admitred to 


explain the Nature of the Conveyance. p. 592. c. 7 

Where a Mortgage ſhall have the Preference of . 
: HERES ; k | | l i P- 592. E. 

An abſolute Aſſignment of a Leaſe, held only a Mortgage. p. 

| i 49 

4. In what Caſes a Redemption decreed, and at what 1 &c. 

and who ſhall be admitted to redeem, pP. 594, 608 


5. Ofopening a Decree of Forecloſure. p. 608. c. 1, 4. p. 609. 

| . of e. 
6. Poſſeſſian under a Decree of Forecloſure inrolled a good Ples 
| 5 . pi. 608. c. 2 
Difference between Mortgages of Enchaquer Annuities, and 
Common Stock, for Annuities cannot be told without Foreclo- 
ſure, p.608. c. 3. Q. See Margin. 
7. A Bill of Revivor after a Bill to redeem, or be torecloſed, and 
2 Decree, no Waiver of the Mortgage. p. 609.c.6 
8. Statutes regiſtering of Mortgages, Deeds, avoid only prior 
Charges no regiſtered, pe: 609. c. 7 
But gives no greater Eſſicacy to Deeds that are regiſtered than 
they had before ; Ergo if a 1ſt Mortgagee lends a farther Sum 
without Notice of a 2d Mortgage, tho' regiſtered, his whole 
Money to be firſt pale. p. 615. c. 12 
9. Where the Mortgagee's Act will bind the Mortgagor; p. 610 
A Mortgagee preſent at a Treaty of Marriage, but does jnot diſ- 
cover his Mortgage, and a Marriage Settlement is made of the 
Eſtate, not relle veable, and a perpetual Injunction granted. 

3 : | -*. 
Where a Mortgagce ſhall not be relieved againſt a Forfeiture. 

. 61 
10, Of _ due on a Mortgage; and of making Je Prix 
cipal. : . | .611 
A 3d ane, «oy takes an Agreement of the 1ſt Mort — to 
convey to him, 2d Mortgagee cannot compel iſt to aſſign. p. 

5 | PATEL. 185 "hs $4 hols Gra. C. 1 
A 1ſt Mortgagee being a Witneſs to the ad Mort is poſt- 
poned; 47 a arranges of a Ship 3 
with the originial Bill of Sale, who indorſes thereon ſubſe- 
quent Murtgages, &c. and iſt Mortgagee acquieſces, this 
poſtpones him. p. 612. c. 2. (a) See p. 613. Margin (a) 
11. iſt Mortgagee taking a Releaſe of the ultimate Equity of Re- 
demption, not obliged to pay off the intermediate Mortgages, 
if he waives the Releaſe, 1 9 p. 613 

12. Mortg gee hall not onerate his Pledge with Coſts, which he 
occaſions by an unjuſt Defence, . :- .,  Jhid. 
13. Q. If a Judgment Creditor can ſecure himſelf. by buying in a 
prior Mortgage, (a) as well as a 3d Mortgagee who may 0 


177 1 

the iſt and hold out againſt the 2d, p. 613. See p. 614. c. 
A ſubſequent Mortgage POP 7 4 
I u to e iſt. lſſue 
zee to try whether Mortgage Deed was _ 
| P. O14. c. ©, 
15. If a 44 lends a further Sum to Mortgagor upon a 
| Jon, Oc. he ſhall retain againſt meſne . till 
pai p. 614. c. 7 
A puiſne Mortgagee without Notice, buying in a prior Judgment 
—— thall hole the Ewonr ll —_— 4 2 

p. 614. e. 
A puiſne Ineumbrancer in a prier Mortgage, if the legal 
Title be not in U, N ui not avail, for Au al ſuch Caſes 


where the legal Eſtate is ſtanding out, the Incumbrances muſt 
de paid according to their Priority. p. 615. c. 10 


16. 4. a Copyholder in Fee, mortgages to B. who is admitted by 
C. the Steward, then 4. mort to D. who is admitted bv 
C. and aſterwards mortgages to C. who buys in B. B. ſhall not 
poſtpone C. p. 615. c. 11 
17. To whom mortgage Money is to be paid, and what Act will 
diſcharge a Mortgage. p- 615 
18. Profits ſet again — in an old 618. c. 1 
19. Mortgagee in Fee may at Law commit Waſte, but not in 
Equity, unleſs — appears to be defeQive, but what is 
cut down to fink the Debt. v. 618. c. 2. p. 619. c. 4 
20. Relat ing to Tenant ſor Liſe, and Remainder Man bearing 
Principe] and Jacenet,. P» CE y 
A. mortgages, and then deviſes the Lands to B. for Life, and the 
Reverſion deſcends to his Heir, B. to pay one zd of what was 
due at A.'s Death, the intereſt and f Heir two 3ds. p. 618. 
| ; | F c. 2 


rn 


7 


— 


Notice. 


See Tit. Bankrupt (WM) p. 119.—— Mortgage, p- 592. c. 8. p. 
594. c. 5. p-: 595 c. 8, 9. fp. 597. c. 13. p. 598. c. 16. 
P- 599. c. 25. p. 603. c. 34. p. 609. c. 7. p. 612. c. 2. 

p- 614. e. 6, 8, 9. p. 615. C. 11, 12. Frirchaſer, P. 


Papiſt. 


H 8 Diſability to purchaſe, Oe. and bow far affected by the 
14 Stat. 11 & 12 W. 3» P- 620, 626. | 


Parapheralia. 


©) a, _ Ns 
Paraphemnalia. 
foo Tit Baron and Feme, 09 b 5. 155. 


Midge heater deities Paraphervalia. p. 626. c. 1 


| Bona Paraphernalia not deviſeable by the Huſband from the 


Wife, any more than Heirlooms from the Heir, and only 
hable in Favour of Creditors; on Default of Aſſeta, onal 
or real. p. 626. c. 2. p. 627. e. 6, 7. p- 628. c. 8 
F e * 628. c. 9 


Fan Rates. P. * 


Partition. 


one enden every Part of the Efare need not be divides, but - 


ſafficient if each. Tenant in Cotumon, Sc. have $1714 papel 
of the Whole. p. 629 c. 1 
Lands conveyed to Truffees, in Truſt as to one Moiety to A. 
(an Infant) in Tail, as to the other Moiety to B. (of Age) in 
Tail; on Bill by 4. 4 Partition decreed, but Truſtees not to 
ER, ri 4. iv of 0 that be may pa, - | Lo. 630. c. 2 


„„ a > SEALS ME Te BE. 
„„ IREL 208 
* 


. 1 Partners. 


* Two; joint Traders, one e dies, if Survivor carries on the Trade | 


ts he an{werable for the Gain. —— p. 6 


+ A. and B. Partners gave a Bond A A. and B B. — 0 3 


nerſhip and divide the Stock, C. knows this, and that A. 
took upon him to pay the er Ba yet C. may recover againſt B. s 


Executors. | 301 F 30. c. 2 | 

5 _ "Party, who, F. 1. 0. 8. 

4 making proper Parties 6s a Bill 25 v ch. to n 
Vide Title Bills; (BY P- 165. 


To Li rar Coſts * „ p. 633 


1 79 J 
Pawn. 


— 


Exchequer Annuities pawned, may be ſold without a Foreclo- 
ſure. | | P+ 634 


Payment. - 
See Creditor and Debtor. P. 250. 


1. A Term in Truſt to raiſe any Sum not exceeding 1500]. for 

Payment of Debts he ſhould owe at his Death, and aſter bor- 
| rows 1000l. and appoints Truſtees to pay that 1000]. and dies 
indebted to ſeveral others, the 1000l- to be paid firſt. p. 634. 
; ©. 8 


Where Money received on a judgment ſhall not go in Exoneration 
| of Money due by Bond. eg p. 635. 2 
Payment ſhall be taken on that which is moſt penal. p. 635. c. 3 
A Creditor who obtains Judgment after Debtor has conveyed 
is Eftate for Payment of bis Debts, to be paid only in Ave- 
rage. „ | Þ-635.c. 4 


Policy of Inſurance. 
5 See Tit. Bonds, &c. P. 189. 


— An Inſurance being Fraudulent, Cur” relieved againſt the Policy. 


P. 635. e. 1. p.636.c.2 


A Miſtake in a Policy, reQified. p. 636. c. 3 
Poſthumous Child. 

Favoured in Equity. p- 637, 640. Margi 

May be vouched | 85 — 1 


Portion. 


1. By what Means and at what Times Portions are to be raiſed 
and paid, &c. p. 638. c. 1. p. 640. c. 6, 7. p. 641. c. 8, 
9. p. 643. c. 13. p. 644. c. 15, 16. p. 645. c. 17, 18. 
p. 647. c. 23, 24. p. 648. c. 25. p. 649. c. 30. p. 650. 
„ 33 - ETD. | 3 

2. A reverſionary Term ſold for raiſing Daughters Portions, 


8 P. 643. c. 13 

May be mortgaged. W 645. c. 18 
Where Cur: refuſed to raiſe Portions out of a reverſionary Term. 
e P. 647. Co 24 


A par- 


[1] 
A 12 Method is directed for raiſin 


Daughters Portions, a 


egative is implied, and that they ſhall: not be raiſed any other 
. 3 Pp. 645, 647. Margin 
Portions on Lands payable at 22 or Marriage, and if 


any of the Children die, then her Share to go to the Survi- 
vors; one dies before 22 or Marriage, the additional Portion 
not to be paid to the Survivors, till the dead Child ſhould 
have come > p. 646. c. 21 
3. A certain Time limited for Payment of a Portion, may imply 
a Power of Sale. p. 648. c. 26 
4. Power to Lands with Portions for younger Children 
living at the Father's Death ; a Child in ventre ſa mere, is a 
Child within the Power. p- 039. e. 5 
Who is a younger Child. bid. Margin 
5. Where a Portion ſhall carry Intereſt, and from what Time. 
p. 638. c. 2. p. 640. c. 6. p. 641. c. 8. p. 643. c. 11, 
n 645. e. 17. p. 646. c. 20. p. 648. c. 27. p. 649. 
e. * . O0 ; ; 3 
6. The Huſband applying for Wife's Portion muſt make 
Fragen for ſertling it. 3 . 4 N 
7. Where Maintenance ſhall be allowed, and from what Time. 
p. 640. c. 6, 7. p. 642. c. 10. p. 645. e. 18. p. 646. 
. ä c. 22. 
8. Of Satisfaction, c. p. 639. c. 4. p. 646. c. 19. p. 650. 
| e 


3 | - 32 

9. Objection ariſing from double Portions, holds only where both 
| Portions come from one and the ſame Perſon, p. 651. c. 34 
| p. 651, 652 


10. Of veſted Portions. ER 2 
11. Portions lapſed or merged, et econt, p. 638. c. 3. p. 2 


12. Where the uſual Profits of the Land will not raiſe Portions 
for younger Children within the Time appointed, Cur will 
order Timber to be felled to make it up, pe 658. e. 1 

13. 1 out upon Bond by a Father in the Name of 
his Child, looked upon to be towards a Proviſion for ſuch 
Child. | J = SS © 3 

A Charge upon Lands, decreed in Favour of younger 1 

p. 658. c. 

The Words, to ſuch Daughters as /hall be begotten, relate as well 

to a Daughter in eſſe at the Time of the Settlement as thoſe 

that ſhall be born after. . 658. c. 4 


14. What is expreſsly paid towards a Portion ſhall be firſt ap- 
plied to diſcharge the Intereſt of ſuch Portion. p. 658. c. 6 


Power. 


' 1; What is a good Execution of a Power, er econt. p. 652. 
Marg. (a). p. 660. c. 6, 7. p. 661. c. 9. p. 663. c. 10, 
11. p. 664. c. 13. p. 665. c. 15, p. 666. c. 16. p. 668. 


c. 19 
2. A. 


L 81 1 


2. A. by Will gives his perſonal Eſtate to ſuch Uſes as his Wife 

with Conſent of Truſtees ſhould. direct; the diſpoſes of it by 

Will, wirhout ſuch Conſent ; this a void Diſpoſition, and 4. 

Zs to that died Inteſtate. p. 660. c. 3 

3. A general Power to raiſe Daughters Portions rettrained by a 
particular Proviſo. e 660. c. 


4. Power to appoint an Uſe of Land by Deed or Will; a Will * 


teſted by two Witneſſes not a good Appointment, ſo tho the 


| Words are, or other Writing in Nature of a Will. p. 660. c. 6 
Will muſt be ſealed or is void as a charge. p. 663, c. 11 


5. Tenant for Life, with Power to make a Jointure of lool. per 


Ann. for every 1000]. he has with his Wite, may make ſeve- 


ral Jointures for every 1000l. he receives, and if he has re- 
ceived any Portion and made no Jointure, Remainder Man 
compellable, but not where the Portion depends upon a Con- 


tingency, or is doubrful whether it will ever be paid. p. 664. 


| | | C. 13. 
6. A Sum of Money provided for Children, and one 
of them becomes eldeſt, he thall have no Part. Secus, if by 
a private Act of Parliament. p. 668. c. 17 


7. When a Power is executed, Money veſts in Appointee, 


FS. | 8 P, 668. c. 18 
8. A deſective Execution of a Power ſupplied. p. 659. Margin 
(a). p. 663. c. 10. and Margin. p. 664. c. 12. p. 668. e. 
| | 1 5 5 | 19, p.670.c.21 
9. If a Power reſerved over a legal Eſtate is executed defective- 
ly at firſt, ſuch a Power may be executed over again. p. 670. 


” 8 
10. Power to charge Lands with a Sum df Money imports Intereſt 


_ alfo, 665. c. 14 


11. A Settlement is directed to be made on A. with a Fower to 


make a Jointure of a Molety ; A. before the Settlement makes 


| «PR of what exceeds a Moiety ; Cur will take no Notice 
of this during Huſband's Life, for it may never take Effect. 


p. 660. CS 


12. Where Equity will decree a Power unexecuted to be executed. 
| p. 659, c. 1,2 


13. A. Tenant for Life with Power to make a Jointure, Remainder 
over; A. covenants to make a Jointure to a Wife in Conſider- 
ation of a Marriage by Virtue of his Power, or otherwiſe, of 
gool. per Ann. and dies 'before making the Jointure ; Equity 
will make it good. — 8 

14. Where the Execution of a Power by Deed, was held void 

both in Law and in Equi 


674 


Precedeats. 


5 8. | 


L  . c. 20 
15. Of the Revocation and Extinguiſhment of a Power, p. 671, 


** 26+ 223 4 * 
* * 


(1 


| Prcſentation and Collation. P. 675 


Prohibition. 


tn re ge. grad, if hed improvide, & ll. 
Superſedeas, p. 676 | 


| Parchaſer, 


\ Wh ia deomel « Purchaſer in Equiry. p- 677 
5 — in the Nation of Equity, there muſt be an 


. aQual Contract and a Conſideration paid. 678 
2. Purchaſers favoured in Equity. p. 648, 681 
3. Qu will not compel a Purchaſer to ſhew Writings to any 
Perſon, unleſs he hath: an equitable Title. p. 68. e. 1 


4. Where Defendant himſelf a Purchaſer for a valuable 
Confidlavation, what his Plea muſt ſet forth. 8 681. c. 2. 
2. c. 3, 4 

3. Purchaſers i in what Cafes alſeed, 9 * =: 
_ valuableConfideration withour Notice, aud where Notice ſhall 
6. OD pe. 682 to 687 
Dir berween Vendor and Vendee, p-. 687, 690 


Knees Money of « Slip how to IAN p-. 690 


Receiver. 


bo W to a Guardian of an lufant hs his Avcontts allowed 
by the Guardian, not obliged to account to the . when 


of Age, 1. e. 1. 
| Where a Receiver ſhall be accountable for a Loſs, 8.09 P. . _ 


A Receiver commits Waſte, and diſcharged by all b 8 
cerned in Intereſt, Attachment will not p. 691. c. 

Where an Infant muſt anſwer by a cortain Time, or ſhew Cauſe 
why a * ſhould not be — p- 691. & 4 


Recovery. 


(92.1 


| Recondeye : gs 
See Fine. 


1. The Deed of Uſes © be che Meaſure of what paſſes 2180 
"the Fine and Recovery. p. 60a. Margix 
N TN avoid a common 8 


| "g 


B) 
A legal Tenant to the Precipe preſumed wer og iv 0 a 
* 8 
Gann Bute che ft Marrings is ured "4 
your og 2 CR 
uitable Eftate barred 
2 Tenant by the Gary ma may ; wichour : his WIS cake 
; a good Tenant to the Pr ecipe 6 
and Sale, where R „ 
but — till the ery compleated ; good by Re- 
Jation if inrolled within fin Months. p. 694. c. 7 
Stat. 14 C. . c. 20. relating to Recoveries, p. 694- c. 8 
| Jakes teir of-a Truſtee en led tojoin in a Recovery p. 695 
Recovery ſuffered by one ——— . +. 4-5: Os 
* naar R$ eek p. 696 
Reder. 
Relieved wut th the Fraud of his Prodecſſr, p- 696 
Reference. | 


ry 
. y *? 4. 4 . Ik. 4 
—— a- - oa 41 . 1 * + — 


|. Whether a Book be fairly abridged or not, an p. 697, 


2. A Bond reciting Services and given in Conſideration 1 
| the Maſter to ſee what the Services were. p. 697. e. 2 


2 - — 


An 1 receiyes 3 Money, and pays it away to his 
Teftator's Creditors, afterwards it appears that the Mort oreage 
had been ſatisfied in Teftator's Lifetime; Executor to r 


but he otherwiſe may make Creditors refund. p- 698 | 


Rehearing , 


” + 


is firſt, ' &c. Son in Tail Male ſucceſlively, 
© four Dau. znters, to each one 4th 


[8 1 
Rehearing, Vide Hearing and 2 ing. 
e 490. © | 


-* 


1. Tb an Orplian'.cannot -releaſe ber cuſtomary Share, R 


will amount to an Agreement and bar her Ri — p. 
eee t was the 
ene * <0 | * e. d 


% 1 
: # * 
1 7 » A; 
4 i 0 9 
AS > Hy ©9133 
. 


1. or G Remainders, with refulting raft Uſes, Ec. 
p. 700. c. 1. 70a c. 703. (B) 

+. Whey» Term e gov the re Fo * 
erſion- p- 701. c. 2 
5 4. 23 bis Freehold Eftate to Truſtees 4 hae Heirs in 
Truſt, to cave the ſame to his Son for Life, Remainder to 
Remainder to his 
4th in Fee, and if any of them 
die withour Ifſve, Truſtees to —_— ſuch 4th Part'in Fee, to 
the vs Heirs of che Perſon ſo dying; one dies without 
Iſſue, her 4th belongs to her Brother. p. 701. e: 4 
4 Hill brought by a Remainder Man againſt the Guardian of 
' Tenant 1 in Ta for * down Timber, oc. diſmifted p- 


704. 
kent. 
See Apportionment. p. 82. 
Contribution and Average. P. 228. 
Rene apporiond in point Ch Ti ime. 5 | e. 704 
1. A Maſter's Report is a8 4 Met of the Court: og. e. 1 
4. Of N Dt. 5 P 5 
Not uſual t to ao Eren of Receiver: Accounts. b. 703. c. a 
Reyerſion, 3 1 

Liable to Judgment, | e p· 705 


Scotch 


ts). 


Scotch Peer. 
Es Of his fitting in the Houſe of Lords. | p. 70 


Scrivener. 


1. Money lent out by a Scrivener upon bad Security, on whom 
the loſs ſhall fall. p. 707. c. 1. p. 708. c. 3, 4 
2. Payment to a Scrivener. p. 708. Margin c. 2, 4. p. 709 


Sequeſtration. 


Of what Force, in what Caſes granted, and againſt whom. p- 

F320 ve. 07 Fa 55 e 5 710, 712 
What Power the Sequeftrators have. E796 p- 212 
Of reviving a Sequeſtratian. Did. 


5 Serjeant at Arms. P. 713. 
Ss Settlement. 


1. A previous Agreement for Settlement preſumed. ' p. 714. c.1 
An Orphan's Marriage Portion paid, but no Settlement purſuant 
to Agreement; after the Death of. Huſband and Wife a Sertle- 
ment was decreed for their Daughter, fc. pi. 714. c. 2 
But Note, a Difference as to a Copyhold and Freehold. p. 715. 
5 | 3 | | in 
2. A Settlement after Marriage for a valuable Conſideration, for 
Advancement of the Iſſue, may be conſidered as a Purchaſe, 
and defeat a ſubſequent Purchaſe 5 p- 715. c. 3 
3. What Limitations Equity will direct to be made in Settle- 
ments. 8 on p 716, 719 
4. By Marriage Articles the eldeſt Son was made Tenant in Tail; 

' ' proviſo, that the Father might ſell the Lands by Conſent of 
Truſtees, and purchaſe other Lands, and ſettle them to the 
like Uſes ; he purchaſed. other Lands, but did not ſettle them 


p. 719. C. 1 


accordingly, yet good. 5 
Where Cur” will ſet up Marriage Articles againſt the Settlement, 
et econt. | %% A gent 
5. Where Money is agreed or direfed to be laid out in Lands 
and ſettled, c. Cur will decree Payment, or force the laying 
8 3 „ p · 720, 722 


it our. 
Ship. 


86] 
Ship (Mafter of a) 


What the Maſter in a Voyage neceſſarily takes up, (tho' not upon 


Bottomry) the Owners muſt pay for. 728. 8. 1 

A Maſter of a Ship goes a Trading Voyage and dies, his Suc- 
 _ ceſſor anſwerable for the Profits. Pes 
Maſter ſelling a Ship at an under Value, is a Breach of Truſt. 
p. 722. c. 3 


Solicitor in Chancery. 


1. A Solicitor's Fees under a Commiſſion of Bankruptcy, to be 
ſettled by a Maſter. | p. 723. in (a) 

2+ Solicitor guilty of a groſs Neglect, to pay Coſts. p. 723. c. 1 

Committed for obtaining an Order in an undue Manner. p, 723. 


| *. 5 
A Clerk in Court may retain Papers. p. 723, e. 3, and Margin 
A Solicitor may aflizn the Benefit of his Bill of Coils p. 723. c. 4 


His Bill not to be retaxed without an Undertaking to pay, Qc. 
ßñů ng. ; | p- 723. e. 5 

Need not take out a Subpcena for Coſts, hut muſt ſerye is Elie 
vith the Order for Taxation, and the Maſter's Report. Fc 


South Sea Subſcriptions. P. 724. 


Mortgagee of 8. S. 8. ſells Part, he is liable to account. p. 725. 


5 c. 1 

Where the Party may elect either to have the ſpecific Quantity of 
Stock bought, or elſe a Satisfaction for it, fc. p. 725. e. 2. 
Stock given ſubject to a Contingence, if converted into other 
| Stock, it ſhall be ſubje& ro the fame Contingency. p. 72 5. e. 3 


Supplicavit. P. 726, 
Saver 


Deviſe of Lands to Huſband and Wife for their Lives, and after 
the Death of them, then to their Children; upon the Death 
of the Wife the Huſband's Eſtate determines. „ 

But a Limitation to them far their natural 2 will carry an 


both their Lives during the Life of the Survivor. 
Eſlate for bot/ 8 Lives during the Life of 14 Lage 
Tenant 


( 4 1 


| Tenant by the Curteſy: - 
7 * Caſes et econ. and of what. 


Timber Trees. 

What Trees are accounted Timber Trees. p 730 | | 
Tithes. 

1. Turnips and Clover tithable ; a Man may be bound by Cuſ- 


tom to give Notice when he ſets out his Tithes. p. 731. Margin 
Bill for Tithes, Juriſdiction of Court demurred to, but over- 


ruled. | . 
2. Of Tithes ſor a Mill. 1. ES 
Tithe of Beaſt: fed upon a Common. . 


Account decreed for Tithes of Furze made into Faggors and ſold, 
but not for Furze burnt or uſed upon the Premiſſes. p. 732. 


EE. 59, 1 NES 
Occupier of the Lands to pay Agiſtment Tithes. p. 732. c. 5 
Titthe Hay to be paid in Graſs-Cocks. p. 733. c. 8 

Tithes for depaſturing Sheep on Turzips. p. 733. c. 9 

Turnips to pay Tithes, but if paid of the Eggs, then no more to 

be paid for the Chickens hat ehe. 1 0 
3. An Abbey diſſolved, the Crown may grant the Tit 


hes. p.733. 
4. Unity of Poſſeſſion of a Manor and Rectory will not exempt 


the demeſne Lands from Payment of Tithes when they come 
to be ſevered. 


8 p. 733. c. 7 
5. Difference between a Decree for Tithes in Gans and in 
Chancery. | 1 8 p. 733. Margin. c. 10 
6. Of a Modus. | 


p. 734, 746 


1. In what Caſes a new Trial will be granted on an Iſſue direct- 
ed out of Chancery, et econt. p. 736. c. 1, 2. p. 737 · c. 3, 4 

2. Ideocy to be tried by Inſpection. p. 736. Margin (a 

3. Notice of Trial on an Iiſue, &c. muſt be counternianded in 
Time, or Chancery on Motion will give Coſts; proper to 
move in Chancery for a ſpecial Jury. Ibid. Margin 


Truſt | 


on * . 


Truſt and Truſtee. 
See Voluntary Con veyances. P. 761. 


1. Truſts governed by ſame Law and wit hin the ſame Reaſon as 
legal Eſtates. 5 ph | p. 7 38. Margin. 
c 


Chancery may decree an Executor or Truftee to purchaſe Lands. 
| Ibid, 
Guardians by Stat. are only Truſtees. 1 


2. Guardian or Truſtee for an Infant may buy in the Title of a 
third Perſon. | p. 738. c. 1 
3. Equity of Redemption was conveyed to A. in Truſt tor Pay- 
ment of Debts,” and the Surplus to B. A. agrees to turn In- 
tereſt into Principal; B. bound. ee. 
4. Where one ſhall be in Nature of a Truſtee for a Wite, fo fir 
as a reaſonable Allowance for her Maintenance, p. 739. c. 4 

5. Grant of a Copyhold ter three Lives, viz. to A. and B. his 
Wife and C. the Fine was mentioned to be paid by 4. and B. 

C. only a Truſtee for them. 739. c. 5 

1 to hi 


A. gave a Bond to her Son to ſurrender a Copyhold E 


of which he was Heir; A. a Truſtee for her Son. p. 739. my 
Where a perſon ſhall not ke confidered as a Truſtee of a lon 


Exchequer Annuity depoſited in his Hands. p. 73% e. 
43 Perſon deemed a Truſtee, if he takes an ESA 2d. after 
Notice of Articles to ſettle the Eſtate, p. 740. c. 9 


6. Deviſe of Lands to Truſtees, 1 /ell for ſuch Prices as they 
fall think fit; Eſtate to be ſold for the beſt Price before the 
Maſter. + „ . 2308. <6: 

7. Truſtee ought not to pay Coſts, where there is no Default in 

. | | p -. 740. Margin (u) 

8. Truſtees having Power to appoint Agents are not anſwerable 
for them. * 1 = JIE 

9. Where a Truſtee of Stock in the Eaſt India Company may ſell 
without Orders „„ pd T..S 

10. Truſtee impowered to put out Money at Intereſt, lets it lie 

by him; muſt account for Intereſt, p. 7. e. 3 

11. lruſtee of an Eitate to be paid all Expences before a Con- 
veyance. 8 | p. 740. c. 4 
Ceſiuy que Truft ought to ſave Truſtee harmleſs, &c. p. 741. c.) 
12. Truſtees or thoſe acting under them canuor be n 
„ | | uk 741. e. 5, 

13. Leaſe of the Profits of a Market was eiten wn a Truſtee, 

dor the Benefit of an Infant, Leflor refuſes to renew for the In- 
fant's Benefit, Truſtee takes it himſelf, but decreed to convey 

to the Infant, and account for the Profits. N 741. e. 7 

14. Truſtees, how far anſwerable for ench other. L p- 742 

15. Decree in Scaccario for the Execution of a Truit pleaded. 
: £ P. 7. Margin (D) 

106. Where 


89 ] a 


16. Where one Truſtee cannot Act without the other, and the 


Truft devolves upon the Courr, ' "> Tl 
Not neceſſary for the Truft that relates to the Perſonalty to be in Sy”; 
Writing. Ibid. 


17. Mortgagee in Fee for 70ol. paid by A. but half of che Money 
was B. s but no Declaration in Writing; Proof of it admitted to 
be read, but 'Truſt not decreed. © Ibid, 

18. A Truſt in a Will being Executory carried into Execution, 


. p. 743. c. a, 3 
19. Where a Note promiſing to declare a Truſt, was held to be a 


ſufficient Declaration of 1 ruſt. p. 743. e. 4 
20. Of areſi . Truſt. 3 p. 743» 745 
21. What Acts of a Truſtee ſhall be a Breach of Truſt, Ec, p. 746 


748. Margin to C. 2. See Voluntary Conveyances. p. 751, 752 
22. Truſtees to preſerve Contingent Remainders in a _ 


Settlement, decteed to join in a Sale for Payment of Debts. 
| . | P. 748. c. 1 
Truſtees for ſupporting Contingent Remainders, by joining in a 

Leaſe and Releaſe, deftroyed them, but guilty of a Breach 


of Truſt. D 748. c. 2 
23. Ceftuy que Truft ſhall have the Benefit of the Thing, if be 
de to have it, to all Intents, but to forfeit, p. 749. Margin #3 
24. Truft for preſerving Contingent Remainders deſcends to an "2 
Infant ; if for the Benefit of the Family, Equity will decree 1 
dim to join in a Recovery, 105 p. 749. c. 1 
Where ＋ will not compel a Truſtee to join in a Recovery, 
unleſs the younger Son of the Marriage confent. + 749. C. 4 
25. Ceftuy que Truft in Tail, may by Bill pray that T ruftees con- 
vey to him in Tail, and then he may ſuffer a Recovery, 
1 = p. 479. c. 2. 
Truſtees for an Annuity ſubſiſting, are compellable to part with 
the egal Eſtate out of them to the Ceftuy que Truſt in Tail. 


„ „ "A £ 
Mw left to Truſtees, who-therewith purchaſe Lands, they 
FT | go to Cefluy que Truſt. . P. 749. C. 3 
nn re 
8 Veſtry. 
5 "0 of Veſtry held good. W 


Viſitors. . 7 ; | 
Voluntary Conveylces. 5 7 
Equity never aids any Perſon who bla y voluntary Settle- 


ment 1 a ſair Purchaſer without Notice. p. 752 
Vol, ; M | | A volun- 


1 90 3 


as ; 
A volun of a Reverſion in Fee not avoided ns 
| Rene by « fubſoquent Purchaſer, becauſe at the convey- 
ning of no Value, being barrable by Tenant-in Tail, by a Re- 
covery with Conſent of Tenant for Lite, but a Tat Sed 


r | P. 752. e. 2 
Of Raiſing Uſes, Ge. p. 753 
. EO —— 

. FURISDICTION of Wardſhip, ; p. 754- Margis 


ric may ive co remore « Guardian nd. put another in his | 


N 
ſtead. Did. 
2 It is 15 1 to a Wart of the Court, and the Par- 


S | ties will . t an Act of general Pardon extends 
* this Offence. p. 754. e. 1, 2. 755. * 7. p. 756, 


13, 14. P. 757.6 1 
1 9 of wn Infant; if the March be w. 


> or without . — Conſent. p. 755. ©. 4 
Marriage of the Ward without Guardian's —— viſh- 
ment of the Ward. _ „ . PHE. Cox 
4. Of Committee's Recognizance. | © 754. C. : 

: a Infant is taken from the Guardian. pP. 755. e. 9 


w the Court will proceed where a Guardian marries the In- 
fant to his own n Son, and who has no Eſtate. p. 756. c. 10, 11 


See Mines. P. 589. 


| 1 Waſte, in what Caſes refrained in Equity, and where Equity 
1 will give Relief. * 7575 75 


Wills. 
1. Will what, has Relation only to Teſtator's . 12 760. 
Lands of a Papilt not t deviſeable in * but defgend in 


Ibid, 


„ : 
2. What a Will to paſs Lands ; ad whe is a Signing, 
e e 8 e 70 7 _ 


SA Will by ets Wien Sea of Lands in England, muſt be at- 
itneſſes. Ras“ c. 2 
4. A Will ave er be read on Proof of « Wimelre un] 


there be poſitive Proof that he is dead. p- 765. c. 17 
5 Will of a Copyhold good, tho there be no Witneſſes. p. 245 


6. Creditors, c. may be competent Witneſſes to Wille. p. "26x 


(B) 
7. Will ſet afide for Fraud. p. 766, 768 
8. Of a Republication of a Will. p. 768 
9. Of Revocations, c. p. 769 


10. A Will is made in French, and the Probate is in Eagle 
and varies from the Original the Probate being in a ditterent 


Language is not concluſive. p. 777 
| Witneſſes, | 
See Evidence and Witneſſes. P. 295. 


Writs. 


1. AWife cannot wg an Homine Replegiands _ her Huſ- 


band. p. 778 
2. A ne exeat Regnum granted to prevent Defendant” s Solicitor, 


(who had Haase 3 his Bill) from going beyond Sea, tho 
no Bill in Court whereon to 1 this Wriz p. 778. c. t 
A ne exeat Regnum lies to prevent one's going to Scotland. pe 


3. Of filing an Original, nune pro lune, &c. 


778. C.2 


Inſtructions for an Original againſt an Hundred for a 8 : 
* 7 within the Year, but the Wi | 


were brought to the 
paſſed the Seal after the Year, tho' teſted within the Year, 


Las) held good. p. 779. c. 3 


5. The Writ de wentre inſpiciendo is of common Ri * and for 
Security of the next Heir, and lies for Tenant in Tail; where 
it need not be executed in a tri Manner, 5 Þ 900 


F N 


